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ror 

23 

203 


i Pando 

24 

71 

844 

Balthasar v. Emperor 

26 

131 

1007 

Rrnimoni Dasi v. Radha Prasad 



852 

Haradhan Debnath v. Bhagabati 




1 Miillick 

23 

713 


Dasi 

23 

214 

1013 

Dedar Buksh v. Syamapada Das 



866 

Mahomed Mnsa Abul Hassau 




Malakar 

24 

054 

1 

Khan 

22 

951 

1023 

Arnold v. Emperor 

23 

661 

870 . 

Kula Cliandra Cluikravarti v. 



1072 

F^mperor v. Nirmal Kanta Roy , 

24 

340 


Bania Siindari Dasee 

22 

701 

1092 I 

Bahiiria Sambho Kuar a' Ifaiihar 



876 I 

Sardhari Sah v. Hukum Chand Sab 

22 

818 


Prasad 

24 

276 

887 , 

Ma Nhin Hwin v. U Sln\e Cone 

23 

4:i3 

1108 ' 

Midnaixire Zemimlnri Company 



915 , 

Darbari Panjara v. Blioti Hoy 

23 

883 


Limited v llnshikesli (Jliosh 

25 

562 

926 , 

Forbes v. Maharaj Bahadur Singh 

23 

632 

1 125 

Uopc'sliAvar Pal v. Jiban (.handra 



943 1 

Budhai Sardar v S )iiuullali 

23 

385 


Chnndrn 

24 

37 
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1 

Basaut Kumar Bose v. Khulna 


44 

Ishaiii Dasi v. Copal Chandra 



Loan Company 

26 197 


Dcy 

25 236 

11 

IJma (’haraii Maudul v. .Midua- 


52 

Dayamoyi v. Ananda Mohan Roy 

27 61 

! 

pore Zemiiidary Company 

26 182 

91 

Monijan Bibi v. District Judge of 


15 

Jugal Kishore v. Ghintamoni Roy 

24 30 


Birbhum 

25 229 

18 

Harmange Singh a'. Ram Uopal 


97 

Jibananda Chakrabarii v. Kalidas 



Achari 

23 uo 


Mallik .. , 

26 213 

23 

Rameswar Mandal v. Provabati 


103 

Nemo Deo v. Parbaii Kumari 

27 5 

1 

i Debi . 

25 84 

107 

Rai Charan Mandal v. Biswa Nath { 


32 

' Kulada Prosad v. Sadhu Charan 

27 412 


Mandal ... 1 

26 410 

39 ! 

Chandra SekUar Zemindary Com- 


112 

Digambar Das v. llarendra Nara- i 


1 

pany Limited r. Ram Coomar 

22 074 


yan Pandey ' 

26 902 

40 1 

Lakshidhar Barua v Saroda 


113 

Baroda JCani Sui’kar r. Rashmani , 



Charan Dey 

M. 268 


Dasi ^ ‘ 

28 26_ 
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V. 

P 

123 

Kassliniaiii I)a‘'i \ MukmIu Kant 



332 

Kt‘-.hul> lull Nag Majiimdnr \ Jna- j 

i 



Sarkai* 

28 

31 


nendro Nath (Jhose 

1 24 

538 

129 

Adhai* (’lian<lr!i dope v P\i!in 



337 

Sham Siindar Singh \ .Ihumak 




Heliai’v SaliH 

27 

10 


Shall 

i 

893 

131 

Laklii Narain (janunli v Fela- 



341 

A 1*11111 Das A* (JiiiUMidra Nath 

27 

291 


iiiaiii I)aM . 1 

27 

11 

348 

Rammoni Dasi v Radha Pra^-ad 

! 23 

713 

133 

Kali Kaiitu Saha Isinail 1 

27 

7 

353 

P C. K Paul v. William Rohvou 

24 

300 

138 

Cl >pal \ C’hairniaii of (lava ! 



360 

Jalandhar 'riiakiir \ Jharulu Das 

24 

501 


Miniicipalit V | 

20 

358 

3(38 

Bi)ra,i No])ani \ Pnra Sumhirv 



Ik) 

' llihlmdoiidra Mansiii^li lihraniar- i 




Dassee 

24 

296 


liar K.ii \ i)td»«Midm Natli Da>s 

27 

132 

375 

Vi*erara^ha\ iilii V Venkata Naru- 



14^ 

1 Siikiimari (liipt.i v Bharat Mainlal 

26 

980 


simha Na dii 

25 

305 

lo3 

1 Sa^i Hhusau Dev v. ITiuukaid J)('\ 

2b 

171 

38.-> 

Srinath Rfiv v Diiiahandhu Kmi 

25 

4(37 

1(31 

CMiaimiiig Vriiold v Km^ieror 

23 

(3(31 

107 

John King and Companv \ Chair- 



183 

! Mahania\a l)<‘hi v llarala^ 




1 man ot‘ the Muiiieijial (’oiiimis- 




Haider 

27 

lot) 


i sioju'i's of IloAArah 

26 

919 

19(3 

1 Satva Hluisaii lluiiorjcM' \ Kri^ia* 



124 

1 Mahendia Jail BisA\as Akhil 




kali B.iiierjet* 

24 

259 


! Chandra Pakrasi 

20 

47 

200 

Kaiani Ktnita (lhos(‘ v Kama Nath 



426 

i A'atindra Nath a* Hari Charau 

26 

954 


' ilov 

27 

5(3 

133 

j Savi Bhusan Mookerp*e v Kadha 



20o 

Mat uni'ini Dehi \ tU<l]e^^^al 




j Nath B'lse 

1 25 

267 


Ihinerjee 

27 

22 

441 

! Hmnenia Kumar IkiA' v B.iiann- 



210 

M usii/ah Hilii N Hrojendru Kishore 




j gori* Jnte Paetor\ (*ompan\ 

24 

313 


Ko\ ('ho\%dhr\ 

23 

119 

U5 

, 1-han Chandra Kar \ Kam 



213 

Knshmom D.im v (lanada Sundari 




1 Cliaran Pal 

26 

960 


Dasi 

26 

275 

448 

Dnrai Nikarini \ (Joherdan Posi‘ 

24 

183 

22 ) 

Sil) Narayan Monkerpa' \ S 1‘ 



155 

(lohinda Chaiidra'Saha a Duarka 




t3iatterj(’e 

27 

81 


Nath Palita 

26 

962 

227 

Uamlj All Fakir \ Amiid Sark.ir 

26 

380 

469 

Narendia Cliamira \ Jogeedia 



231 

Mali.i Piasid Smtih \ Kamani 




Naiain K.ii 

27 

1.39 


Mohan SiMirh 

25 

151 

476 

Kamini Dehi a Pronmiho Nath 



2.j3 

MU'* Annie Bt's.int a (J Xaia- 




Mooker|ee 

27 

317 


aniali 

24 

290 

181 

A jo Koer a (iorak Nath 

27 

321 

2(31. 

Ma Nlim Knin a. T Sline (loin* 

23 

133 

185 

I'liemlia Natli v Ku.-nm Kiiniari 



282 

, Sheo Shankar Kam v }[uf<,nninti( 




Da'^i 

27 

328 


.lado Kuinvar i 

24 

504 

lv»2 ! 

! Nirdo-h .Mimda a .hikari.i Munda | 

27 

334 

285 1 

1 Diim Nath (Jhosc* \ llrisikedi Pul 

24 

(370 

191 j 

! Sahodora Mudiali a. Sarhosuliha 



291 

j llakiiniillali v Xohiu Chainlra ' 

24 

177 

1 

Dasi 

1 27 

258 

295 

Birondra Kishore \. Bhoirah 



501 j 

SumI Kumar Banerjei* a. Apsari 




C^iandrii 

27 

12 

1 

Dehi 

27 

276 

290 

j llura Chandra v Hadha Kishore 

27 

19 

512 1 

Rama I’rosad Roa a .\nukul 

I 


298 

Mahadtd) Mondal v Bidlii Chand 

27 

28 


C’handra Roy 

27 

111 

300 

Allabnddin v. Birendra Kishore 

27 

31 

516 

Roodlian (lope Mtt'fanniutf Saira 

27 

170 

302 1 

Jlam Krishna Sndhu Kliau v. Mo- 



518 

Bishnn l*rasad Narayan Singh v. 




liindra Mohan Ray 

j 27 

30 


Plnilinan Singh 

27 

119 

304 

Knnja Bohari Seal v Durga Pra- 



527 

F F. C9u’i.stinn a* Tekaitni Nar- 




sad Singh 

25 

S19 


bada Koeri 

27 

171 

307 i 

Jagailimlra Nath Ro> \ Mndhn- 



538 

Rninjos Agarwala v. Braja Mohan 

27 

i.kl 


Hiidau Das 

27 

21 

548 

Ainiriinnessa v Jiiinnt Ali 

27 

271 

310 

! Mohamed Fai/ \ Ka'^hi Nath 



551 

Akshoy Kumar Chatterj(*e a 




Clhosh 

27 

13 


Akmau Mol la 

27 

397 

312 

Kulada Prosad v Kali Das Naik 

24 

899 

1 555 

Ragliii Natli Das a* Sundar Das 

•-^4 

304 

315 

Tulsidas Banerjei* >. Siddhi Nath 



! 5(53 

Surja Kant a a*. Sarat Chandra Roy 


309 

noitt. 

M isra 

9 

650 

571 

C'hidambarain (Jhottiar v. Sri- 



319 

Katki V Lakpati Pujari * 

27 

39 


niAasa Sastrial 

23 

714 

328 

Nirodt' Mohan Dey v. Jngarali 

27 

45 

573 

Ramehandra v. Vinayak Venka- 



331 

Row shall Sircar v. Shyania Charau 

27 

49 


tesli 

25 

290 
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25 

305 
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16 182 

40.") 
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14 

394 
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16 512 
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5.J0 

Kantblmathinatba Pillai v. Miitliii- 



Chotly 

14 

705 


samia Pillai 

16 934 

4()2 

Hubhiah Nnieker v. Enmanathan 



545 

1 Usman Klani v Uasanna 

16 094 


Chettiar 

22 

899 

548 

Kandappa Aehary v. Vengania 


■ill 

Siibbayya v. Eachayya 

26 

519 


Naidn 

20 034 

480 

Maiigainina v Eamamma 

16 

587 

,555 

Mersrs. G. P. Gnnnis & Co. v 


483 

Balamba v. Krisliimyya 

20 

934 


Mnhoinad Ayynb Sahil) 

19 19 

r>i4 

Aydormau Kutti v Syed Ali 

15 

670 

501 

Nattava Paranknsam, In le .. I 

27 551 

027 

Earaukrishna Ayyur v. Seetbarama 



505 

Krishnaswarni Ayynr v. (diandra- 



Avyar 

15 

291 


\ adana 

20 1005 

r>29 

Vaithilingam Madali v. Miirugaian 

15 

299 

507 

Math 11 Ibrabi, In rt- 

27 0.5;! 

633 

Secretary of State for Judia v. 
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16 

400 
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Y. P. 



Y. P. 

200 

1 Assam Eagbavaln Clietly v Pellati 


299 

Samb.asi\a Mudaliar v. Secretary 



j Sitamnia 

25 791 


of State for India 

25 008 

270 

Noor Muhammad Sahib v. Karim 


302 

Katbire.saii Chettiar v. Eamasami 



Bibi Ammal 

25 559 


Chettiar 

26 93 

272 

Tbaugavelu Pillai v. Doraisami 


305 

Hommaya Hegado v, Srinivasa 



Pillai 

26 211 


Hebbara j 

25 900 

270 

Yanamandra Papinh v. Lanka 


300 

Madana Mohana Ananga Bheema | 



Subbasastriilu » 

25 320 


Deo V Puriishothama Ananga 


278 

Baja of Vi/iaiiagararn v. 0(4 lector 



Bheema Deo 

24 999 


of Y izagapatam 

25 780 

329 

Gomatham Raniauiija Aiyangar v. 


284 

Bhimavarapii Bachi Eeddi v. 



Satagopachariar ... 

21 20 


, President of the Taluk Board of 


333 

Eamchandra Martanda Waikar v. ' 



{ Guntur 

27 1001 


Yinayak Venkatosh Kothekar .. 

25 290 

285 

Thayammal v. Kiippanna Koundan 

26 179 

353 

Minakshi v. Muniandi Panikkar 

25 057 

291 

Muuikka Mudnliar v. Soubagia 


3G6 

Maharaja Sui’ja Achariya Bahadur 



Ammal 

25 897 


V. Sarat Chandra Eoy Chowdhuri 

25 309 

295 

Giinnam Dorayya v. Yadapalli 


373 

Ekradeshwar Singh v. Mmammat 



Ayyama Chary ulu 

25 79 
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Janeshwari Bahuasin 

25 417 
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8 

V. 

P. 

liHH 

Katiiahiiwmi CJiottv v. Patiiaiiiiiiul 

24 

13> 

569 

Kuncliarhi Venkntiamaii v KogantI 



392 

Mamuboari, In ro 

25 

979 


Venkutm miah 

25 

692 

396 

Sfllappa Koundaii v. (luriinioorti 

26 

790 

573 

Bhathey Siimlara Hajan v. KiJj)pu- 



397 

Kaiiga KaiiiHiiujai'hariar v. Sriiii- 




snmi T v CM* 

27 

996 


Nasa Aiyaiiftar 

25 

804 

580 

Sn Dntla Vi'iikata Snbba Hajn 



400 

Alwar ChcLty v. Cliidaiiibara 




({am \. (i.itham Venkatra^ iidu 

26 

61 


M iidah 

26 

7; 2 

582 

Kri.shimsami Pillai \. Kothanda- 



195 

YiMikatoswara Aivar v ( 'lioruHSori 




rama NaiiAi'n 

25 

128 


Madatliil Kavaiiimni Nair 

25 

597 

586 

lleddi Kami lleddi \ Public Pro- 



•199 

Maharaja of Jlobbili v. Venkata- 




.scciitor of Kiiriiool 

25 

521 


ranianjulii Nuidu 

25 

583 

587 

.Cbidambara (lurukkal v Sengoda 



414 

llaniakrihlinaiii Pillai v. Jlobci’t 

■ 



(rciimhm 

25 

999 


Fisehor 

26 

797 

589 

Tangalun Srirumiiln \. Veera- 



415 

Siadharanm Ivor \. Kobeit Fiseher 

26 

809 


salingam 

25 l(X)l 

416 

Than Kothaiida llama lle<ldiur 



593 

S(‘.s.Mon,s Judge ot Coimbatore, In n 

25 

993 


V Thesii IliMhhar 

26 

779 

59-1 

Moliidin Bacha Saliid), In ir 

21 

688 

419 

llaja Sri Hath Hoy \. Dinabandu 



595 

({ovindan Nair v. Nan.i Mtmou 

26 

750 


Si'U 

25 

467 

597 

Hagliuimtha How Salnb v Vella- 



445 

Ibijainmal v. Madlui\a Vo^i 

25 

657 


niounp (ioundan 

25 

911 

H.7 

Krishna Iyer \ Hainuhwami I>ei 

25 

()69 

600 

Miithuki ihhniengar v. Sankara 



451 

llavi Veeiaragliav nlii \ Sn Uaja 




Narayumi Ai>ar 

25 

573 


Bomiiia De\ara Venkata Nara- 



605 

Mulhiali Chettiar V" Ba\a Saliib 

26 

•46 


siiiiha Naidii Hahadnr 

25 

305 

613 

Subbitili Servai v. Chokuling.i 



159 

Maha Prasad Singh v llaniaiii 




Thevaii 

25 1001 


Mohan Singh 

25 

451 

616 

Jehigaii Subniumiiia Naidu v K. 



•175 

Balasidhantam v Pi'rumal Chetti 

27 

162 


Singaia ^ludali 

27 

160 

477 

Mala Naiekcr, In lo 

25 

610 

6 7 

Paiamananda Nadar v. Kurunakura 



180 

Aiya Koiindau v. Jagan Mandala- 




l)0.''S 

23 

507 


thijiathiar 

26 

57 

618 

1 Do.snyi Jle.sayi 

26 

87 

•182 

Mulpuri Veerayya v. Sanaya Yurpu 



621 1 

1 Ailaikulum Chetti v Subban Cln'lly 

26 

35 


Sivayya 

1 26 

121 

628 

[ (rovinda Clietti v Kmjieror 

21 

898 

483 

Bir Molinmaii Howthor v. Nagoor 

1 


629 

(Juriiswami Naikeri v Tirumiirthi 




ilowther 

25 

576 


Chetty ! 

25 

848 

485 

Arimaehala Pillai v. Sanipunia ... { 

26 

208 

631 

Chidambaram Chetti v^ Hama- 



486 

(xotepati Subban v. Ootepati Nara- 

1 


634 1 

swum i Chettiar 

26 

911 


KHiiima 

26 

16 


JIamakrishiia Putter v. Nai'ayana 



490 

Chipurapalli Appayya v Sri Kaja 




Patter 

26 

883 


Kakarlapiuli Kaiiiaeliandra Clurii 

26 

732 

638 i 

Kallepalle Vonkalarama llapi v. 



194 

Ham akrish llama Chetty v. Vuvvati 




Kullepalle Bapunima 

26 

888 


Choiigu Aiyar 

25 

613 

640 ' 

Baijnath bala v. Hamdo.s.s 

26 

219 

•197 

Miithnkaruppu i Samban v. Miithu 



615 1 

Hindustan Assurance and Mutuul 




Saiiiban 

26 

671 

1 

Hi'uefH Society Ltd. v. Had 



501 

South Indian indnstrial.s Ltd. v. 



i 

M nlraj 

27 

455 


Mindi llama Jogi 

26 

822 

t)5 1 

Armiuclialam (Jhetty v. Vclliapjui 



517 

Arunaehfl la Aiyar v. llumaswami 




Chetty 

27 

376 


Iyer 

25 

618 

656 

Ha jail A'lmkatuppa Navanitn 



520 

Gandla I’edda Xayamui v. Si\a- 




Ihihadiir Yarn v. llajah Thiunna 




iinpjia 

26 

232 


Nuyaiiim llaliailur Varu 

27 

379 

529 

Muthammal y. Secratary of State 



665 

Si^apada. Mudali v Tlnagaraja 




for India 

26 

817 


Chettiar 

27 

383 

635 

Veeraraghava Aiyar v. Muga Seit 

26 

287 

670 

Peruri Viswaiiutha lleddi v. D T. 



567 

Havulapati Papi Reddi v. Nandiiru 




Kcymer 

27 

386 


Peda Venkatachury ulu 

26 

67 
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Narnyana Keddi v. Kamak.shi 
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j (randla Fedria Xagaiiiia \ Sn-a- 


397 

i Ariiiiachcln jA*er a*. 4'. Rama.^^.AAaini 



nai)})a 

26 232 


lyc- 

25 018 

317 

Kinirlm Mciion v XaiaAanaii 


399 

Yc-iikatanima a' ManikA'iim Xa- ' 



Kzhuti*M*un 

25 641 


A Hill Abiru 1 

26 24 » 

310 

Sniiatli Roy a' Dinabandhu Son ' 

2 b 467 

107 

Yenkaturaja (lopal Siir>aroAA’ a' ! 


338 

Bijruj No]miii v. SrooiniittA Finn 



J3a.MiAi Reddv ' 

26 986 


Siiiidary J)u.‘-.':t*c I 

24 296 

1J3 

Madavii Molintui Ai} aiiga v. Furii- i 


344 

MiiHiukariippan Sanibaii N Murhii | 



f«liotaiuH Aiyanjia ! 

24 999 


j Sariibaii 

25 772 

423 

Rania-sunduram Fillai a' SaAumlu- j 


347 

1 Vn,'*:i Cliaiidrakantain \ Vii.-a Sub- 



ratlia Aiinnal . ' 

27 140 


j Imrayudu ! 

2 5 685 

426 

(furusw'aini Naiken A IViiruiii urtliA i 


349 

1 AtcljaiitarainaN A a \ Secretary of i 



I’liettA" ... j 

25 848 


1 Stato ' 

25 712 

J27 

A. Cliidambara (Jurukkal a S(*ii- | 


303 

j Ra^limuitli Da.** \ Slimier Das 

24 -'((ii 


goda (loAAiiden I 

25 999 

;<6‘J 

Chipiirajmlli Appayya v. Kakaila- 


129 

K. C. ChiimssAvamv Filial Chair- 



i piidi Kaniacliamlra Kajii 

26 732 


man of the Arkonam Cnion . , 

25 837 

36o 

Varadarajulii Chelty v' Dhana- 


1 10 

Moideen Kuppai a' FoiinusAvami i 



lakfelinii Aminal i 

26 181 


Fillai , 

26 63 

370 

DuvA'ur Siibba Keddy Kakuturu , 


132 

Aluthammal a'. Secretary of State > 

26 817 


t Venkatrami Reddy t 

26 983 

135 

Kaneharla A’^cmkataratnam v. Ko- 


375 

1 Raja of Pittapuram a'. Sc'cretary 



ganti V'enkataramiah 

25 692 


of State 

25 783 

438 

N. 0. KiippiiSAvaniy Iyengar a'. 


382 

hkiudehliAA'ar Sin^cli \. MuKiinmjt 



X\ C Xarayana Iyengar 

25 647 


Jaiicplivvari Bahua&iii 

25 417 

410 

C. Raghuiiatha Koav y. Yella- 


393 

lliangavcdu Fillai a'. Poriaariii 



moonji Gownden 

25 941 

1 

Pillai 

26 211 







( xi ) 


(0).— 1(5 MADRAS liAW TIMES, 1911— concld. 


'Z t* 

H 

Xiiiucs of Partio.". 

1 “‘1- 

■ !§■ 
1 s 

^ a 

A ^ 

vJ 

CO 

jS 

n-* ‘'5 

4 

C 

to -P 

^E-1 
'S u; 

r 

Aaiues of Parties. 

1 

iic & 

1 £ 
- ns 
c 

i [o 

CJ 

ce 

Q 

'D 

^ 4 

Ot 

1 


V. 

p. 



Y. 

P. 

U2 

Ahbakka Shetthi v Sesbainma 

25 

944 

530 

PtmimsAAami Ivei V Pormavo 

26 

340 

lU 

AnuiUlui Jv<*r v. Aliitjular Kaimi- 



532 

Samai Animal \. VellaA’a SetLii- 




swniiii Iyer 

26 

71 


rang tin 

: 26 

347 

t47 

llarncliarulra v Vuunak Veiika- 



53.5 

Mumandi a. Emperor 

26 

332 


Kothekar 

25 

290 

538 

Pusaiiila Sanyasi a. (iuntiir Cotton, 



ns 

Tlittthothathil Pokker v llama- 




Jute and Paper Mills Co. i 

26 

349 


'•iiaiidra Shetiov 

26 

121 

514 

Kalini Kant a Lahiri v. Surnarnoyi 



179 

S. Vt'craraobava Ivor v Mu^a 




Debya 

24 

2P1 


Sait 

26 

287 

547 

C. Kandasami CliettA a* S. Miiru- 



1S{) 

V Vonkataramiali Paiitulii a' P V 




grappa Cbetti 

26 

472 


Suliramaniam Pilla' 

26 

:{9:i 

.5.) 1 

S. Krishna Pattar a Alamelu 



.">02 

Ramaiiathan (’liotty v Manithaj)- 




Amnial 

25 

.55ti 


JM Kuno 

25 

im 

509 

S P Abrabani SerAal a' lla]diial 




V<M‘M V.inna V.ilia ' Kiinlial 




Mutliirian 

CM 

337 


KaiMuonti Valaj)!*!! Avisauiiima 

j26 

239 

.570 

^'arlagradda Alulhkarjuna Navudu 



oUl 

8i\a,ji:ami Animal \ Louis (liiaiia 




V Kajulapati Somayva 

27 

77 

1 

Piakasa Mudaliar 

! 26 

201 

.585 

(’roAvn V. P. X. “ (JanaiMitby 



noo 

Mutliu Pillav V Maria Sandaiiam 




Ia er 

26 

311 


Pdlai 

26 

r>()7 

587 

K Muthukanippa Pillai v. Kuna- ' 



.">0.") 

Ram Lilas, In ir 

26 

136 


kammal 

26 


.">()S 

D.itia Vmikata SuLLa Kaju v (iat- 



592 

Al.nnelii Animal a“. Balu Ammal 

26 

455 


tiam Vciikatrayadu ^ 

26 

01 

590 

Bamald VenkatasAAami a'. Kunu- ' 



.">09 

Rai/aiatli liala a llamado>> 

1 26 

219 


malla Xai*aHimhMyya 

26 

3.57 

:>i:i 

KrisliiiasAvami Pillai v Kothauda- 

1 


597 

Gopalu Krishna v. SecietarA of ’ 




rama Nnickon i 

25 

^28 

1 

State * I 

26 

800 

.■> '6 

Krislma Mallar Seon-tary of 



01(» 

V. Balakiislina Mudaliar a. V, llaju I 




of State 1 

25 

375 


Mudaliur 1 

26 

736 

.>17 

ShoLarat Siuali A .Ua «<('//» am A Jafri , 



012 

Kakarla Cliekkumma a\ Kaknrla ' 




BiLi 

24 

499 


Punnamma ... j 

26 

775 

.")il 

Dwarka Nalh v Mahomod AkLar 

24 

307 

014 

A J{. S. Aruriaehalam Chetty v. j 

i 


.>29 

Padii A Cliariii 

26 

31t 


llamari Cliotty i 

27 

i 

807 


- - - - 


- - 





— 


(D). — 1 LAW WEEKLY, fuom October to DBCEMiiKu 1914, 


-r 

l-H 

83 

Xanies of Parties 

I*- i 
.5 P.O 

^ 4 

^ k C 

0 


Xhiuies of Parties 

u & * 

£ te 
llxS 

-"•a-* 

l^'SS 

o 



V P 



V. P. 

702 

Chunilal Parvatishankar a'. Bai 


775 

Mana A^ikkaraA^aii a-. Alanjori ! 



Sam rath 

23 045 


Put hen i 

25 607 

707 

Chcria Paiijry Aebun AAergal v. 


777 

Hajaiumal a'. MuhadcAa Yogi 

25 607 


Krishna I’uttai 

28 8 

779 

Kavi Veeraraghavulu v. Youkata 


771 

Ariyamuthu Pillai a", Siimaya Pillai 

28 11 


Nai’asimha X'aiil ii 

25 305 

772 

Sabella Appaima v. Mallidi Aj)- 


785 

Venkata Bajagopala SuryaKow v. 



panna 

25 700 

J 

Basivi Reddy 

26 086 


( xii ) 

(D).— 1 LAW WEEKLY, 1914— couold. 


I-l 

. '4 

■Sps 

1 -^’ 

Names of Parties. 

C orresponding 
Yol. and page 
of Ind. Cas. 
1914-15. 

Page of Yol. 1 
L. W. 1914. 

Names of Parties. 

Corresponding 
Yol. and page , 
of Ind. Cas. 
1914-15. 

! 


1 

Y. 

P. 



Y. 

P. 

79 1 

Lula Brijlal v. Mttsamniaf Iiida 



932 

Kosnri Suraparuju v. Mandapaka 




Kuiiwar 

23 

715 


Naraaimham 

26 

8’ 

7m) 

Oadian Chettiar v. (radian Chettiar 

26 

4:3 

934 

Raghuiiatha Rao v. Yellamooiiji 



tS05 

Kamineedi Raraachandrayya v. 




Goundan 

25 

941 


Rubba Janakiraniayya 

26 

66 

937 

Yerikata Rao v. Marwadi Motirani 

26 

125 

807 

Surja Kanfca Aeharjya v'. Soi'afc 



939 

1 Vaithianatha Aiyar v. Siii)])alu 




Chandra Roy 

25 

309 


Ammal 

26 

156 

8 3 

Musanimat Rakhtawar Re^in v. 



941 

1 Papaebar Sethunmthava Chariar 




Mmsammat Husaini Khauam 

23 

355 


1 v. Secretary of State for India 

26 

B‘7 

818 

Krishna Iyer v. Ramaswaiiii Iyer 

25 

669 

952 

1 Baiznathlala v. Rainadoss 

26 

219 

821 

Adafcrao Gavarayyainma v. Dandi 



959 

i Lala Maliabir Pmsad v. MuHinDuut 




Seel harainasvvainy 

25 

6 5 


1 Taj Begam 

23 

642 

82i 

Rajago]mla Naiduv. Vijayaragba- 



96:3 

Cbidumbai-am Chettiar v. Srinivasa 




vain Naidu 

25 

683 


Sastrial 

23 

714 

827 

Vusa Chaiidrakantam v. Viisa 



965 

bhohnrat Singh v MuHunnuit 




Subbarayudu 

25 

685 


Jalri Bihi 

24 

499 

831 

Ramchan<lrH Marta nd Waikur v. 



969 

Muthiah Chettiar v. Bava Sahib 

26 

46 


Yinayak Venkatosh Kothekur 

25 

2(K) 

«77 

Gopala Aiyar v. Rama Ycnkita- 



847 

Maiidy AiipalasAvarni a, Kniperor 

25 

1000 


suhba Iyer 

26 

223 

819 

Ariinachala Aiyar v. Ramaswami 



981 

\ira Yarma V’^alia Rajah v. V'alappil 




Aiyar 

25 

618 


Ayisounma 

26 

2:39 

853 

Maikal Servai v. Thambu.swami 



183 

Aiyasaini Udayaii v. Appasaiui 




8crvai 

25 

934 


Udayan 

26 

249 

85o 

Kuppusamy Iyengar v. Narayana 



989 

Ibrahim v. Kmperor 

23 

678 


Iyengar 

25 

617 

1004 

Subramania Pethaiinar Bhoopathi 



858 

Srinivasa Aiyangar v. Rangasaitii 




V. Muthian Chettiar 

26 

279 


Aiyangar 

25 

812 

1007 

Muniaiidi v. Emperor 

26 

3:i2 

80:3 

Ekradesiiwar Singh v. Miisammat 



1012 

Muthukarupj)an Chettiar v. Mu- 




.laiie^iwari Bahuasin 

25 

417 


thumman Chettiar 

26 

282 

874 

Alavala Balayya v. Alavula Guru- 



1016 

Musamntnt Amir Begam v. Budr- 




vayya 

26 

55 


ud-Din 

23 

625 

875 

Lakshmanan Chetty v. Lakshnianan 



1026 

Ponnuranga Mudaliar v. Thandava- 




! Chettiar 

25 

738 


raya Mudaliar 

26 

274 

877 

Kannan Chetty v. Amirthanniial 

26 

418 

1028 

Official Assignee of Madras v. 



879 

Gudur Ranga Reddi v. Gundala 




N. Ponrinsawmy Mudali 

26 

421 


' Pitchi Reddi 

25 

973 

1032 

Chenga Reddi v. Ramaswarny 



881 

Murugappa Chettiar v. Ramanathan 




Goundan 

27 

152 


' Chettiar 

26 

60 

1033 

Grace Rosamund Rhodes v. Pad- 



882 

Moidecn Knppai v. Ponnuswamy 




manabha Chettiar 

26 

369 


Pillai 

26 

63 

1047 

! Somiammal v. Yellaya Sethura- 



887 

Vecraraghava Iyer v. Muga Sait 

26 

287 


yau 

26 

347 

900 

Ramaaundarani Pillai v. Savunda* 



1050 

Harendra Lai Roy v, liari Dasi 




ratha Anirnal 

27 

440 


Debi 

23 

6:i7 

(K)3 

yadlaniaiinati Srinivasa Bikshitulu 



1059 

Arthur ilenry Korbes v, Muhuruj 




V. Daniem Rangay^a 

25 

702 


Bulwulur Singli 

23 

632 

905 

Subbiah Pillai v. Kailasaiii Pillai 

26 

19 

1068 

Kuppusaiui Aijur v. Muihusami 



908 

Guruswami Naieken v. Tiruinurihi 




Aiyar 

27 

891 

1 

Chetti 

25 

848 

1070 

M. Natesa Mooppan v. K, R. 



Oil 

Dharmalinga l^Iudali v. Kmperor 

26 

171 


Ramachandra Aiyar 

27 

116 

914 

Mah Nhiu Bwin v. U Shwc Gone 

23 

4 : 3:3 

1074 

Mangalasunii Tlicvar v. Rajeswara 



928 1 

Thuri Kothandarama Reddiar r. 




Borai 

27 

361 

1 

1 

ThesuReddiar 

26 

779 







( xiii ) 

(E). — (1914) MADRAS WEEKLY NOTES, pbom October to December. 


Page of (1914) 
M. W. K. 

Names of Parties. 

Coiresponding 
Yol. and page 
of Ind. Cas. 
1914-15. 

Page of (1914) 
M. W. N. 

Name.? of Parties. 

Corresponding j 

Yol. and page 
of Ind. Cas. I 
1914-15. j 



V. 

P. 



Y. 

P. 

VOS 

Tunuguntla Brahmayya v. San- 








gam Rami Reddi 

25 

690 

786 

Achutaramayya v. Seeretavv of 



706 

Muthukaruppa Miulali v. Pi Mu 




State for India 

25 

712 


Kathappudayan 

25 

V26 

788 

Sivasailam Iyer v. Rramakrishna 



VOS 

Mufchukrislinaiyanger v. Sankara- 




Iyer 

26 

IS 


narayana Iyer 

25 

SV3 

790 

Subbiah Servai v. Chokkalinga 



Vll 

Sambasiva Mudaliar v. Secretary 




Thevan 

25 1001 


of State for India in Coiiiunl 

25 

008 

791 

Karri Mangadu v. Emperor . . 

25 

514 

V13 

Narayariasamy Naidu v. Kamuri 



792 

Annamalai Pattar v. Natesa Iyer 

25 

927 


Raniayya 

26 

4VS 

793 

Reddi Rami Reddi v. Public Prose- 



V14 

Galtamudi Venkatasubba R<nv v. 




cutor of Kurnool 

25 

524 


Chaparala Ro.sayya 

26 

V6 

794 

Ramalapati Papia Reddi v. Nan- 



VIS 

Krishna Iyer v. Uamsawray Iyer 

25 

669 


diiru Peda Venkatacharyulu 

26 

67 

717 

Rajammal v. Mahndov'a Y ogi 

25 

65V 

795 

Ariyamuthu Pillai v. Serinaya 



V18 

Maliarntnad Khasiin v. Emperor 

^27 

V55 


Pillai ^ ■ 

28 

11 

V28 

(lanapathi Mudali v. A'^enkutalak- 



795 

A^aidyimtha Jyer v. Supj)alu 




shirninarasayya 

25 

109 


Animal 

25 

997 

V33 

Thadi Ramamurthi v. Moola 




Pootiyakknl Vatakke Puroyil Mul- 




Kamiali 

24 

667 


lahi v. Miirakkarakath Ahmad 

25 

906 

V35 

Singarain Chettiar v. Kalyanuaun- 



797 

Rama Kavundan v. Kiiruthasawmy 




daram Pillai . . 

26 

1 


Naick 

25 

951 

V38 

Somasun<laram Chetti v. Tininara- 



798 

Markappuli Reddinr v. 3’handava 




yama Pillai 

25 

592 


Kone 

25 

916 

7-tO 

Venkuteswara Iyer v. llamunni 



798 

Subbarama Iyer v. Mariya Pillay 

24 

967 


Nair 

25 

597 

803 

1 Gogi Padmarajappa v. Madduru 



V42 

Kameswaramnia v. Venkatasubba 




j AYmkatambhiah 

24 

428 


Row . I 

24 

4V4 

804 

Macliimuthii Chetti v. Emperor . 

24 

167 

V4S 

Chandrakantam v. Subbarayudu 

25 

685 

807 

1 Ekradeshwnr Singh v. Mtiftnmmat 



V47 

Ragliiinath Dns v. Sundar Das 




' .laiiesinvari Bahausin 

25 

417 


Khetn 

24 

304 

817 

’ Bhathey Sundararayan v Kiippn- 



VS4 

Chidambaram Chettiar v. Srinivasa 




1 sawrny Iyer 

27 

996 


Sastriar 

! 23 

714 

821 

Oomyan v. Einpeim* 

25 

.i30 

VSV 

Maharaja Surja Kanta Acharja 1 



822 

Gopala Moopanar v. Dharmakota 




Bahadur v. Surat Chandra Roy | 




Hubramania Tynr 

26 

7 


Chowdhuri | 

22 

309 

831 

Duraiswamy Iyengar v. Meonat- 



V63 

Chii^nrapalli Appayya v. Xakarla- | 




chisiindaram Iyer 

25 

610 


paudi liamachandra Raju Bahadur i 



832 

Aiya Goundaii v. Gopaiina Man- 




Garu 1 

26 

732 


rad iyar 

26 

57 

V06 

Chintamreddi Sanyasi v. Sri Raja- 



833 

Sabolla Appanna v. Mallidi App- 




sAgi Appala Narasimha Raja Garu 

22 

50 


anna 

25 

700 

VOV 

Krishna Mallar v Secretary f)£ 



834 

Cherukat Madatliil Edakramancheri 




State for India in Council 

25 

375 


lllotli Damodaram Nambudri v. ! 



V68 

Muthukaruppan Sambun v. Muthu 




Mangathaya Damodai’an Nambu- 




Sambaii 

25 

772 


dri 

26 

207 

VVl 

Venkata Rajagopala Surya Row 



835 

Ramchandra Martand v. Vinayuk 




Bahadur v. Baswi Reddy 

26 

986 


Yenkatesh Kothekar 

25 

290 

VV6 

Anantharama Yathiar v. Muthia 



864 

Kamesw’aramma v. Chelapathi 

26 

50 


Thevan 

25 

811 

865 

Krishnamurthi v. Ganapathi Lin- 



VV8 

Muthukaruppan Servai v. Vellayya 




gam 

25 

m 


Kudumban 

26 

671 

867 

Yonkatarama Iyer v. Saminatha 



VV9 

Saripalli Venkatarayagopala Raju 




Iyer 

24 

957 


V. Fota Narasayya 

26 

747 

870 

Narayanasawmy Naidu v. Kamuri 



V82 

Govindau Nair v. Nanu Menon 

25 

750 


Ramayya . . 

26 

475 

782 

Govindammall v. Marimuthu Pjilay 

25 

682 

871 

Kathiresan Chettiar v. Ramasami 



V84 

Maikal Servai v. Thambuswami 




Chettiar 

26 

93 


Servai 

25 

934 








( xiv ) 


(E).— (1914) MADRAS WEEKLY NOTES— concld. 


s . 

•sfc 

Xames of Parrios. 

tic & * 

|g,5 

^ W c • 

ST . 1 

0 -H 

rs 

C5 . 

|s 

Xnmcs of Parties, 

Corresponding | 
Vol. and page 
of Ind. Cas. j; 
1914-15. 



V 

i». 



V. 

P. 

873 

Raja of Kalahastix. Kaja Voiikata- { 



1K)6 

Six.Minnadha Ixorx A]t)).i>aini Ivor 

27 

305 


rainiah Hao Dahadiir (Jam i 

26 

273 

909 

Kuttavakalh V\i,i v. Kriiiilial 



874 

Karainoodi Kaiiiacliandra\ va v. i 




i Kariiwanro 

26 

239 


Bobha Janakiramavya 1 

26 

66 

910 

Miithu Pillai \ S.nidanam Paliai 

26 

507 

875 

Akkaimna v. Kopparam Uanj?- | 



910 

Xaraxaiia Sim^h \. Ayxasaiiii 




appa 1 

26 

368 


Reddy 

27 

lttJ5 

875 

Subbayyav. Lakahnii Doiemiua | 

25 

112 

911 

Venkatarnmn Raja x Bai)ainma 



876 

Rai Dwarka Nath Saikar v Haji ' 




Rajn 

26 

8^8 


Mahomed Akbar ! 


307 

912 

Rainakri.>'lnia Patfor x Xaraxana 



883 

Kamiu Pillai (iopalam Nair 1 

26 

337 


Patter 

26 

8Kt 

889 

Aiya^ami Uduyan v. Appasami 1 



915 

Abbakka v SoAiannna 

25 

911 


rda;san 

26 

219 

916 

Rami Reddi v. Voiikat(*>*ata 

27 

271 

891 

Auaiitha Jyer \ Rumaswami Ivor ' 

26 

71 

919 

Xarsi Hoddi v. A’lraroddi 

25 

193 

894 

Kaiiibilus v. Kmiiomr 

26 

136 

919 

Ramasundarau Pillai v Savundc*. 



896 

Parthaf^arrtdhi Appa Ran \ Vtoika- 




ratliaminal 

27 

440 


tadri Ap})a Rao 

27 

88 

921 

Rosamund Rhodes \ JMidmabha 



897 

RaiiKfli'WRini Ivor v Subbarayu 




j Chettiar 

26 

369 


Ij'er 1 

27 

90 

931 

I Krishna Reddy V Suiidara Roddy . 

26 

381 

899 

Mufliu Karuppan CJu'ttiar v 



936 

Alriitynnjiidu \, Haja <»f Pittapii- 




Muthuraniaii Chettiar 

26 

282 


rum 

26 

78 

900 

A'onkatapjia XaNauim v. Thimina 



1 939 

Jaifamiaikidu x M’ho Maimjjfm* (4* 




Xa\aiihn 

27 

379 

1 

Xaiidi^fam 

27 

122 

9(»3 

V'enkoba How v Nataraja (Mud- , 



1 948 

Xalitii Kauta Lahiii x. Sainamoxi 




tiar 

1 

27 

109 


Debia 

24 

291 


Table 7 

NAGPUR JUDICIAL COMMISSIONERS COURT. 

10 NA(jPUR law RKPOHTS, kkum Ai«;r'^r n> IPl 1-. 


O sjt 



o 


be Sc / 

. <3i 

©r 

«M • 

Names of Partio.*<. 

.|aC 
i.^% . 

—• 

1 Names of Parties. 

1 

Si§d . 


% »© 

- 


J} • 1— 1 i*? 



! 


i 

i 



1 - - 



c 

111 

Jixvanlal x. ChudamHii 

1 

V. P. 

i 

26 835 

150 , 

j 

Ralkishan v. Atmaruiii j 

1 V P. 

26 7(0 

112 

Ramebundra X'. Vinayak 

25 2tK) 

159 ! 

Vislivxauuth w Sitaram j 

1 26 708 

129 

IMkaram v. Seth Ghasiram 

26 810 

161 1 

Bapu V. Bbiwaji i 

26 709 

133 

Hiisen V. Rajaram 

26 813 

166 ! 

Rajaram v. Vitbnl Rao | 

26 712 

137 

Gokalsingh y. Kanbayahd 

26 H6 

170 

.Tarnnndns v. Paiku j 

2^ 715 

139 

Rnghu/v. Miidhgia 

26 819 

173 

Xarayaii v. Mahadeo 

Krnporor v'. BbioHbnnkur])m i 1 

i 26 720 

141 

Mumhiinol Manjnla v. Shankar ... 

>6 830 

177 ! 

27 645 


Jairam v. Snnderlal 

26 698 

185 1 

Rant Giilnm v Balaprubnd 

27 498 

148 j 



188 

Samblmslioo x Mabndoo 

i 

27 rtui 


( XV ) 

Table 8 

OUDH JUDICIAL COMMISSIONER’S COURT. 

(A). — 17 OUUll CASEvS, fuom OiiuHUK to Ulckmuek, 11U4. 

1 * 

P 5: 

r-i 

':4-< . 

CO 

^cO 

NHUH'is *)f f’urtieH 

3L “C A 

. 

2 ^ 

O 

—4 *8 S3 • 

ct 

^ O -4 

o 

1- 

r § 

— O 

|d 

Nairn's (if Partk'^ 

te §1 • 

•1 

H vP Pw ci 
r c — 

6 



V. 1’. 



V. P. 

299 

Data Ram Thvari v. Deokali 


331 

Kailasa v. Raghubar 

26 526 


Tewari . . 

25 855 

336 

Rajman \. Brahm Surat 

26 021 

303 

Ramadhin Mi»ra v. Sit la Bakli&li 


339 

Bakklia Singh v. Gaya Gin Singh. 

26 517 


Singh 

25 905 

343 

Laltu Singh v. llaznri Singh 

26 242 

306 

Ghazaffar Hui»uiii v. Lula Rum 


347 

VidvHhugar v. Ratipal 

25 762 


Katan 

25 907 

354 

OH Lai V. Mohammad Yakub 

25 908 

309 

Shahaniat Khan v. GuJab Khan . 

26 1003 

363 

Puttu V. Kmperor . . 

27 196 

311 

Muhammad Ali Muhammad Khun 


369 

Ainar Chand I’al v. Secretary of 



V. Em])eror 

25 1005 


Stale 

27 354 

313 

Uurga Singh v. Nawah Mii'zu 


374 

Piaro Lai v. Mohammad Mahmud . 

27 363 


Muhammad Raza Husain Khan 

25 912 

377 

H ahibunuissa v. M ah in iidunnissa 

27 419 

318 

Gur Narain v. (Julzari Lai 

25 917 

379 

Ha/ari Lai v. Ram Narain 

27 120 

327 

Sheo Gat Singh v. Mutuant mat 


386 

Chet Kunwar v. Puttu Singh 

27 424 


Sidhau Kuiiwar 

_ 

25 503 

388 

Zahid Ali v. Kedar Nath 

27 427 


OUDH LAAV JOURNAL 

FUON 

Ot'l’OHEK 1" Db< FMnFK, 1914. 




bo Sc X 



c 

ZL ^ -f- 

~ 1— ( 



77 ^ 


c oi eS 


Namea ol Panio. 

A ^ 1 . 

^ _• 

^aJMe^ of Parries* 

^ -"S c 



in — 4Q 

o ^ 


V . I-. »7 




fo 



£ j 



pH 


O 

i 

1 


V P. 



V. P. 

581 

Thakiir Subhkaraii Singh v. Raghu 


692 

Nageshar v. Ram Talml 

26 722 


Bans 

26 .V2.3 

693 

, Chaudharain Shaibimnisa v. 


583 

Beni Madho v. Kanhaiya Lai 

26 536 


Karaniat Ali 

! 26 722 

585 

Ram Prasad v. Sarjoo 

26 542 

695 

Baba Ram Gas v. Haji Muhammad 


687 

Raghunath Kuar v Tlio Court of 



1 Abdul Haq 

27 94 


Wards 

26 683 

090 

' Sultan Singh v. Thakur Chandra- 


389 

Narpat Singh v Gur Baklish 



pal Sineh 

! 27 120 


Singh 

26 080 

097 

Court of Ward*,, Esanagar Estate i 

1 

591 

Mir Syod JTasnn v. Musammai 



V. Gauri Shankar 

1 26 624 


Taiyaba Bcgom 

26 547 

698 

Siirajpal Singh v. Gajraj Singh ... 

26 600 

680 

Shaikh Nisarul Rahman v. Mahant 


701 

Siu’aj Bali v. Muaavimat Goviiida . 

26 904 


Tikam Gas 

26 8f0 

703 

Baldoo Prasad v. Chet Ram 

26 706 

681 

Suraj Bali v. Gan Bahadur Singh 

26 736 

707 

Raja Bhagawan Baklish Singh v. 


662 

Muaaninuit Sarupa v. Karani 



Chaudhri Shafi.q-uz>zamau ... ' 

26 709 


TJlkh 

26 872 

708 

Lnl Han want Ram v. Raja Muham- 


684 

Joti Praf>ad v. Balwant Singh 

26 880 


mad Abul Hasan Khan 

26 712 

687 

Gal y. Kmperor 

26 654 





( xvi ) 

(B).— 1 OUUH J.AW JOURNAL, 1914— conoid. 


-il 

in 

Ssd 1 

i 

1 

Names of Parties | 

i 1 

Corresponding 
Vol. and page 
of Ind. Cafe. 
1915. 

'3S 

PM 

Names of Parties. 

Corresponding j 
Vol. and page 

of Ind. Cas. ( 
1915. 1 


i 

1 

1 V. 

P. 



Y. 

P. 

7CMI 

Farzand Ali Khau v. Mir Amir 



739 

Bahiiriya Sheoraj Kuar v. Fakhar- 




I Haider 

26 

714 


uddin 

27 

21 

711 1 

1 Kagliu V. Finperor 

26 

664 

741 

Laohhmnii v Kandhai Prasad ... 

27 

68 

714 

Abdul Basil v. Khuda Baklish 

26 

717 

742 

Deputy Commissioner, Fyzabad, 



717 

Raja Udit Naruin Singh v. Uur 

1 



for Ajuuhaya Ehtate v. Sant 




Charan 

{ 26 

719 


Bakhsh Pathak 

27 

72 

719 

Musammat Vishunath Kuar v'. 

1 


745 

Harjas Brahman v. Makund 




1 Ihakur Gauri Shankar 

i 27 

376 


Sarup 

27 

73 

72i 

j Rani Tulaha Dei v. Mahabir 

1 27 

382 

747 

Imam (Jddin v. Mustnnmat Mumtaz- 



7-4 

1 Mata Prasad v. Special Manager 

1 



Unnisa 

27 

118 


; Court of W ards, C mraegaon Estate 

I 27 

385 

751 

Kaja Kudra Pratab Sahi v. Ham 



726 

i Muhammad Nasim v'. Muhammad 

1 



Charan Pande 

27 

165 


. Ahamad 

27 

389 

753 

Pattu V. Emperor 

2/ 

196 

731 

Thakur Lai Muueshar Bakhsh 

1 


759 

Musammat Balrajco v. Sarju 




Singh V. Gaya Bakhsh 

27 

407 


Prasad 

27 

20 

733 

Thakur Lai Muneahar Bakhsh 



761 

Jhandefehur v. Boij Nath 

27 

121 

1 

' Singh V. Shahzade Khau 

SI 

175 

764 

llameshar Dat v. Thakur Shyama 



73o j 

1 ifi*«amm<jtKailaaa V. Raghubar .. 

26 

526 


Kumar Singh 

27 

102 



i 


766 

Maroy v: Sardar Umrao Singh 

27 

108 


Table 9 

PUNJAB CHIEF COURT. 

1.AJ. — 15 PUNJAB LAW HEPORTBB, tkom Octokkk w I^kckmuek, 1914. 


“ 1 

‘3 ' 

C ^ 1 

1 

Names of Parties. 

1 

1 

1- - . 1 

Corresponding 
Vol. and page 
of Ind. Cas. 
1914. 

No. of Vol. 15 [ 
P. L. R. 1914.^ 

“l 

Names of Parties. i 

i 1 

'j 

Corresponding j 
Vol. and page, 
of Ind. Cas ' 
1914-15. 



1 

; 


1 - • — 1 

1 

V. P. 

2.U 

Jamun Rain v. Kishcn Ram 

25 642 

243 

j Jaggan Nath-Nathu Mai v. Bam 


235 

Nawab Khan v. Karam Chand 

25 606 


Das-Brij Das 

25 881 

236 

Bhagwan Das v. Musammat Ram 


244 

1 Secretary of State for India in 



Bai 

1 25 638 


i Council V. Hakim 

25 448 

237 

Nanak Chand v, Jiwan Mai 

1 25 436 

245 

1 Emperor v. Waryam Singh 

25 829 

238 

Jamal v. Qadir Bakhsh 

25 437 

246 

1 The Singer Manufacturing Go. of 


239 

Imam Din v. Dulo 

25 278 


! Lahore v. Mohammad Din 

27 261 

240 1 

Amar Singh v. Bhola 

26 341 

247 

' Diwan Daya Kishaki Kaul v. FMk 


241 

JfasaTiMfiatBhagBhari v.JMBUnit 



B. Pool 

27 262 


fliiwgh 

25 645 

248 

Amilr ChMid V. Ba& SaraM Bas ... 

27 866 

242 1 

jbnirr. Faqira 

26 874 

240 

Musammat Juggo KanY Y. Dtirga 






l^ai 

27 267 


( xvii ) 


i;> PUNJAB UAW HKPORTBK 191'4— concld. 


No. of Vol. 16 ; 
P.L. R. 1914.1 

Names of Parties. 

1 bt S: « ’ 

1 a BJ 08 

a 

1 • 

^ 

12*52 

o 

' 5 

1 C"- 

0 J 
6^ 

Nan.'os of Purtioi*. 

^ . 

1 

e o 

w . M CO 

? ^ a 
U> 2 ^ 

6 



V P. 

1 

i 


V, P. 

260 

Chaiidar Phan \ . Emperor 

23 718 

269 

Gird hari Lai v. Emperor 

26 964 

251 

Ainar Singh v. Karam Singh 

25 4tl 

270 

Ohoghatta v. Asa Mai 

r? 371 

252 

Fazl Hussain V. Malik Jinda 

25 443 

271 

Partapa v. Emperor 

21 904 

263 

Bhagwan Das v. Kanshi Ram 

25 IHO 

272 

Ghiilam Muhammad v. Daswandhi 

21 846 

254 

Bir Singh v. Kahan Singh 

25 502 

273 

Karim Dad v Emperor 

21 907 

255 

.falal Din v. C^aini Din 

25 189 

274 

Sunder Singli J.mperor 

21 1(X)8 

256 

Biilanda v. Fateh Din 

25 504 

276 

Partap Singh v. Hazara Singh 

2 1 855 

257 

Abdnr Rahman v. Mr. W. O’Brien 

25 357 

276 1 

Banarai Das v. Nathn Mai 

26 987 

258 

B. A. trough V. TL S. Lenehan 

25 355 

277 

Abdul Ali V. Puran Mai 

25 560 

259 

Gulab Mai v. Shujawal 

, 25 354 

278 

Emperor v. Chiragh 

25 515 

26C 

Dev Raj v. Shiv Ham 

! 25 103 

279 

The People’s Bank of India Ltd. v. 


261 

Musammat Fatima v. Emperor 

: 25 525 


Naraiii Das 

25 553 

262 

Ahmad Gul v. Emperor 

25 517 

280 ! 

Sunder Das v. Manak Chand 

27 332 

263 

Nawab v. Emperor 

25 522 

281 

Preni Singh v. Mokand Sinarh 

k 6 345 

26t 

Jawan v Emperor 

25 031 

282 

Kirpa Ram v. Kirpa Ram 

27 89 

205 

Musammat Hada Kaur v. Put a 

283 

.lahangir Singh v Him 

26 282 


Singh 

25 665 

284 

Musammat Maryaina v Ghulam 

I 

266 

Sadr-ud-Diii v. Emperor 

25 513 


Hasan Khan 

j Not report > 

267 

Dulla Singh v. Khazana 

25 642 



! nhlp. 

268 

Shahab Din v. Miran Bakhsh 

25 548 





(B).— 49 PUNJAB RECORD, fkom September to December, 1914. 


0^ 

' 

Names of Parties. 

Corresponding 
yOl. and page? 
of Ind. Cas. |l 
1914-15. jj 

• ^ 

■ 

1 

^ 1 


i 

Ci vU. 

V. P. 

1 

83 

Gobinda Mai v. Santa 

26 111 

1 

95 

84 

Anant Ram V. Damodar Das 

22 797 

96 

“ 86 

Sawan Singh v. Mothu 

23 817 

97 

86 

Karar Hassan v. Mustafa Hassan 

26 743 

98 

87 

Ratti Ram v. Kundan Lai 

26 543 

99 

88 

Mod Singh v. Mussommaf Knbir- 


HK) 


1 un-Nisa 

26 486 

101 

89 

1 Nabi Bakhsh v. Musammat Mehr 


102 


Bibi 

26 797 

103 

90 ! 

Katha Singh v. Mangal 

26 812 

104 

91 i 

Devi Das v. Baja Khan 

24 417 

105 

92 ! 

Karam Chapd v. Jai Ram 

1 24 938 

1 

93 i 

Mmaimnat Hay at Khatun v. 

1 

106 


Musammat Sharm Khatun 

26 524 

107 

94 

Bulaki Mai v. Duni Chand ' 

22 837 

1 


Names of Parties. 


6c w » 

.SS.S 

1 ( 2*82 


CivU — oonoUl 


V. P. 


Miuishi Pam v. Hiilia Paul 
Mahomed Rashid v. Kahmat<Ullah 
Mowaz V. Mv^^amnutf Uulab Jan 
Lai Singh v. Sham Lai 
Mehra v. Afangal Singh 
Shuja-ud-din v. Musanimat Ashiabi 
Maharaj K.islien v. Hargobind 
Diwan Chand v. Hari Chand 
Amur Singh v, Kishen Singh 
Ranjhav. Mnsainmat Jindwaddi 
Fazl Khan v. MiMammat Kann 
Begani 

Jaugli Mai v. Pioneer Floui* Mills .. 
Livingstone v. Feroz Din 



P80 

630 

920 

3Sl 

mi 

342 


636 

93 
942 

113 

115 

94 


( xviii ) 

I'LiNMAH KRCORl). 1914- coneld. 


? . 

O Oi 

•gM 

Names of Parties. 

Corresponding 
Vol. and page 
of Ind. Cas. 
1914-15. 

No. of Vol. 49 
P. K. 1914. 

1 ' 

1 

1 

1 Names of Parties. 

Corresponding 
VoL and page 
of Ind. Cas. 
1915. 


Criminal. 

V. P. 


1 Criminal — conchl. 

> 

24 

Kohiui V. Crown 

26 .m) 

:}6 

1 

[ Crown V. B'azal Din 

27 844 

25 1 

Mahaminad Sirdar v. Crown ] 

2H 323 

36 

1 Municipal Committee, Jhang 

V. ' 

26 1 

Mihail Singh V. Crown .. ' 

26 652 


1 Muhammad Havat 

1 27 8«7 

27 I 

Ghulam Kadir Khan v. Crown ... 1 

24 578 

37 

1 Agra V. Crown 

.. , 27 883 

28 j 

Ghulam Kadir Khan v. Crown ! 

24 681 

38 

1 Crown V. Khndn Bakhsh 

. 27 601 

29 

Hasta V. Crown \ 

26 993 


' 

] 

30 

Jaivtin V. Crown i 

25 634 




•1 

Nawab v. Crown 

25 R->-> 


Rrvrnut’, 


32 I 

Abdul Karim r. Crown t 26 660 




33 1 

Croivn V. Bhagn an Das 

27 812 

5 

Nnthu V. Bisliua 

^ 27 417 

34 

Jowala Sahai v. Crown 

27 664 

6 

, Nawab All v. Lai Siiigli 

27 701 





1 



(C),— 9 PUNJAB WEEKLY llEPOttTER, from Octoheh id Ur. embkh 1914. 


'■•a 


'5 3' 


Xauifs of Parties. 


5|<73J2 
A c 7 

® . t-1 -4 

I ll'S® 


K I 

; 

i^Si 


^ ! 


: ^ 




Q 


Civil. 

V. 

P. 


Civil — contd. 

V. 

138 

Bahadnr Chand v. Naina Mai 

25 

35 

j 

163 

Jamal v. Qadir Bakhsh 

25 

134 

Muhammad Bashid v. Hahmatnllah 

24 

6H0 

1 15t 

Nawab Khan, v. Karnm Chand 

25 

136 

Dewan Chand v. Hari Chand 

24 

636 

155 

Mnmmmnt Bhag Bhari v. Jawa- 


136 

Uttam Singli v. Sundar Singh 

24 

913 


liar Singh 

25 

137 

Dalipa v. Bala 

22 

409 

156 

Kirpa Bam v. Kirpa Bam 

27 

138 

Musammat Snkhan v. Narain 



1 5r 

Jahangir Singh v. Hira 

26 


Singh 

22 

792 

1 158 

Secretary of State v. Hakim 

25 

139 

Amir v. Faqira 

25 

874 

159 

Muaammat Jnggn Kaur v. Durga 


140 

Jaggan Nath v. Bam Das 

25 

881 


Das 

27 

l4l 

Bahim Bakhsh v. Budlian 

22 

712 

159 

Diwan Daya Kishon Kaul v. 


142 1 

KhairDin V. Ghulam-Mohi-iid-Din 

22 

401 


Frank B. Pool 

27 

143 

Sunder Das v. Manak Chan 

27 

332 

J60 

Fazil Hussain y. Malik Jinda ... 

25 

144 

Imam Din v. Dulo 

25 

27B 

161 

Jalal Din v. Qaim Din 

25 

146 

Bhagwan Das v. Kanshi Bam 

25 

180 

1()2 

Amir Chand v. Bam Sarandas . . 

27 

146 

Haji AlxJur Bahman v. Mr. W. 



163 

A mar Singh v. Karam Singh . . 

25 


O’brien 

25 

357 1 

164 

Yaran v. Gulrang 

26 

147 

Santa Singh v. Waryam Singh 

24 

36 1 

165 

Dev Baj v. Shiv Bam 

25 

148 

Milkhi V. Bam Das 

24 

477 

166 

Singer Manufacturing Co. of 


149 

Mian Ghulam Mnhyuddin v. Sec- 




Lahore v. Muhammad Din 

27 


retary of State 

24 

379 

167 

Mummmat Sada Kaur v. Bata 


160 

Devi Das v. Baja Khan 

2a 

417 


Singh 

25 

151 

Prem Singh v Mokand Singh 

26 

345 

1()8 

Shadi Beg V. Ahmed Khan 

27 

162 

Bhagwan Das v. Bam Bai 

25 

538 

169 

Shahab Dinv. Miran Baksh 

25 


Names of Parties. 


-t' Sf' i 

I iiS 

I ’1 O 

p. * fi 7 

» • M 4 

isS-sS 


606 


89 


267 

262 


266 


251 


Ko. of VoL 9 


(, xis ) 


PUNJAB WEEKLY REPORTER, 1914— concld. 


K 

o ^ ^ 

Xamps of Parties 

Corresponding 
Vol. and page 
of Ind. Cas. 1 
1914-15. 1 

pa 1 

' 

? Names of Parties. ' 

•S ± ; 

0^2' ! 

^ ' i 

* 

n 

t 

1 

i 

1 i 

flj 

llii 

g O SH 


Criminal — contd. 

Y. P. 

Criminal — concld. 

Y. P. 

40 

Ohiiliar Sin#fh v’. Crown 

Gill Shah V. Crown 

26 1001 

46 * Phula Khan v. Crown i 

26 998 

41 

i 26 1005 

47 Ahmad Gal v. Crown . j 

25 517 

42 

Sardar Ahmad v. Crown 

28 154 

48 j slhandu Ram v. Crown ! 

27 164 

43 

Kadir v. Crown 

26 667 

49 ' Mr. M, In the jnatfpr oj 

27 156 

44 

Crown V, Shnldhan 

2<5 145 

So 1 Jiwan v. Crown 

25 634 

45 

Nawab v. Crown 

1 25 an 

i 

51 t Sadr-ud-Din v. (Vow’n 

23 513 


Table 10 

SIND JUDICIAL COMMISSIONER’S COURT. 

8 SIND LAW REPORTER, prom Janparv to Auonsr, nit. 


00 ^ 

_2 ^ 

■Sj 

|>0Q 

£ 

Names of Parties. 

■bU 

1 fl TJ* t2 

S, c J, 

i;i?2 

00 ^ 

& 

Names of Parties. 

Corresponding 
Yol. and page 
of Ind. Gas. i 
19.4-15. 1 



Y. 

P. 



Y. 

p. 

1 

Mir Shah Nawaz Khan v. Crown 

26 

319 

65 

Rijhumal Shivandas v. Michumal 



3 

Shinhomal v. Manager, Kncum- 




Hot ('hand 

26 

424 


bered Kstat.es in Sind 

25 

789 

66 

Hota V. Crown 

25 

985 

14 

Secretary of State v. Sahijram 



69 

Gulrajmalv. PamaninMl 

27 

344 


Asanmal 

25 

801 

81 

Khushiram Pohunial \ (Jhan- ; 



18 

Maharali v Diwan Miishtaksing 

23 

8(X3 


shamdas i 

25 

946 

20 

Mathradas Dharmdas v. Crown 

25 

989 

86 

Mir Mahomed Khan v. Pohnmal 



21 

Crow'n V. Nathu 

25 

!190 


Motunial . 1 

25 

940 

23 

Diwanii'hand v. Crown 

25 

992 

9 

Mistri Mahomed Umar v. Seth , 



25 

Minhomal Lilaram v. Crowm 

25 

9^14 


Chimansing 1 25 

935 

28 

Syed Turabalishah v. Bibi Naju 

25 

863 

93 

Shivji Dhamji v. vSamabai Pakira 



39 

Messrs. Narumal Khomchand v. 




Basrio . 12^ 

930 


Bombay Company, Limited 

25 

998 

05 

.lames Finlay and Company v, i 



41 

Muso V. Crown . . 

25 

977 


David Sassoon and Company ,. 

27 

102 

43 

The Firm of Shamussaddin Mahir 



107 i 

G. W. Wilson and J. M. l^ong v. 




Biix V. The Firm of Ali Maho- 




Worlkart Brothers 

27 

129 


med Alidina 

25 

874 

110 

Whitohouse H. (\ v Kahn Kahn 



44 

Yalji Jasraj v. Tayabji Mnlia Mah- 




and Company 

27 

ia5 


med Bhoy 

25 

876 

112 

Mercantile Bank v. 'Pshilram 



49 

Jiwatram Jhatnandas v. Crown 

25 

982 


Possnmal 

27 

309 

55 

Bulchand Ramchand v. Grown . 

25 

1003 1 

T22 

1 Fateh Mahained v. K. S. Ramzan 



57 

Bikhohand v. Yerhonial 

25 

924 


Khan 

27 

316 

58 

Hoondrajmal Chatomal v. Dhonoo- 



124 

Jossaram Dhanoram v. Isardas , 

27 

320 


mat Chatomal 

25 

932 

126 

Karachi Municipality v. Khatan- 



60 

James Finlay and Co. v. E. Ray* 




mal Hirauand 

27 

326 


mond 

27 

138 

182 

Lekhraj Yisnmal r. Assamal 



63 

Kimatrai Kashiram v. Wadero 




Tarumal 

27 

332 


4ihor Mnhomed Khan 

25 

938 

136 

Lang, J. K. v. Holland & Mass .. 

27 

526 


( XX ) 

8 SIND LAW ttLPOBTJfiB, 1914— coucld. 


00 ^ 

> Names of Parties. 

1 

Corresponding 
YoL and page 
of IndL Cas. 
1915. 

Page of Vol. 8 

8. L. R., 1914.1 



1 

j V. P. 


188 

Gaudalal Murarji y. Emperor . ' 

' 27 200 

170 ! 

141 

Aslum wd. Gul Mahomad v. ; 




Emperor .. ; 

27 202 

173 1 

143 

Murlidhar Jeramdas y. Nai*ainda8 ' 

27 2a5 

179 

153 

Kasarchand Keshanji y. Lakhanisi i 


182 } 


Raisi 

27 351 

187 1 

156 

Hassomal Murijmal v. Sheikh 




Ghulam Mohammad 

27 357 

190 

164 

Rupchand Seth v. Minhomal 


196 1 


Hardasmal 

27 366 

1 


Names of Parties. 

Corresponding i 
Vol. and.page 
of Ind. Cas. 1 
1915. 

1 

1 

V. 

P, 

Nabilmx Khan Ahmad Khan v. i 

Emperor { 

27 

846 

Mohamad Ibrahim v. Emperor 

27 

148 

Emperor v. Khubomal 

27 

J52 

Mulo ivd. Bhawni y. Emperor | 

27 

181 

Agha Ghulatii JJastgir, Khan v. i 



Agha Ghulam Husain Khan . ! 

27 

369 

Kalianbarthi v. KtH-hanbai 1 

Bulchand Tahilram y. Ghand- * 

27 

371 

hoomal Kamrakhiamal ! 

27 

558 


Table 11 

CRI MINAL LAW JOURNAL OF INDIA. 

15 CRIMINAL LAW JOURNAL, lujt Novkmhek-I)k( kmbkk, 1914. 


kti 

"IS 

*Sh4 

a 

1 

Names of Parties 

O S 
a ^ 

<ja . 

So 

O 

'ts 

a 

t-i 

«H 03 

O 

Page of Vol. 15 
Cr. L. J. 1914. 



|y. 

P. 


649 

Muso V. Emperor 

25 

977 

871 

650 

, Mangu V. Emperor 

25 

978 


651 

Mamu Bean, In re 

25 

979 

672 

654 

Allu V. Emperor 

25 

982 

673 

654 

Jiwatram Jhamandas v. Emperor. . . 

25 

982 


657 

Hotu V. Emperor 

25 

985 

675 

658 

Chiranji Lai v. Emperor 

25 

986 

676 

661 

Mathradas v. Emperor 

25 

989 


661 

Desikachari, In re, 

25 

989 

677 

662 

Empeior v. Nathu 

25 

900 


662 

Jugaram v. Nga Tan Baw 

25 

990 

678 

663 

Annasawmy Aiyangar v. Mutbuk< 



680 


Kumara Pillai 

25 

991 

680 

664 

Diwanichand v. Emperor 

25 

992 

681 

665 

Sessions Judge of Coimbatore, tn re 

25 

993 


666 

Minhomal V. Emperor 

25 

994 

685 

667 

Emperor v. Snlaiman 

25 

995 

686 

667 

P. Venkatachallam Chetti, In re, 

25 

995 

687 

668 

Mummmat Ganhar y. Emperor ... 

25 

996 

688 

660 

Yaidyaaatha Iyer v. Snppaln 



090 


Ammal 

25 

997 


670 

Nanuual Khemchand v. The Bom- 



693 


bay Company, Ltd, 

25 

994 

693 


Names of Parties. 


Ohidambara Gurukkal v. Ren^oda 
Gounden 

Iinandy Appalaswami v. Kmperor 
Tanffuturi Sriramnlu v. Nalam 
Erisharia Row 

Bulchand Ratnchand v. Emperor .. 
Subbiah Servai v. Chokkalinira 
Thevan 

Muhammad Ali Muhammad Khan 
V. Emperor 

Kyu Nynn V. Emperor 
Narayaua Padayachi, /» re, 

D. Suryanarayana Row, In re 
N^fa Kya Thin v. Emperor 
Balthasar v. Emperor 
Gaj ja y. Emperor 
Kanchan Mallik y. Emperor 
Elias V. Ezakiol 
Rambilas, In re, 

Emperor v. Hanmaraddi Rama^ 
raddi 

Nathi Mall y. Emperor 
Sherati Sheikh y. Emperor 


11 ". 

il'sS 


V. - P. 

25 099 
25 1000 

25 1001 
25 1003 

25 1004 


25 1003 

25 1008 

26 120 
26 131 
26 183 
26 184 
26 13S 
26 136 


26 

26 


138 

141 


26 141 


1 xxi ) 

15 CRIMINAL LAW JOURNAL 1914— concld. 


J 

S 

p5 

Names of Parties. 

Corresponding j 
Vol. and page! 
of Ind. Cas. ' 
1915. 

Page of Vol. 15 
Cr. L. J. 1914. 

- 

Names of Parties. 

Corresponding j 
Yol. and pagej 
of Ind. Cas. i 
1915. 1 



V. P. 



Y. P. 

694 

Perumal Naidu, In re, 

26 142 

708 

Vaithianatha Aiyar v. Suppalu 


695 

Aiiantha Padiyara, In re, 

26 143 


Ammal 

26 166 

695 

Emjjeror v. Rice 

26 143 

709 

Emperor v, Daiu Sardar 

26 157 

696 

Emperor v. Gaticsh 

26 144 

710 

Pachai Goundon, In re, 

26 158 

697 

Anukul Chandra Roy v. Knmarali 


712 

Nathu Mistry v. Nari Lai Mistry 

26 160 


Sardar 

26 i 4o 

713 

I Emperor v. Kangal Mali 

26 161 

698 

Sagiirman v. Emperor 

26 146 

719 

Yusuf All V. Wahajuddiii 

26 167 

698 

Manipur Dcy v. Bidliu Rhusaii 


720 

' Sadasib Mandal v. Emperor 

26 168 


Sarkar 

26 146 

721 

'• Sheo Singh v. Emperor 

26 169 

700 

Raja Ram v. Empei-or 

26 L48 

722 

Bazu V. Raika Singh 

26 170 

700 

1 Prabhat Chandra Chatterjce \. 


723 

Dharmalinga Mudali, hi re. 

26 171 


Prasanna Kumar Sen 

26 148 

724 

Churaman v. Emperor 

26 172 

701 

Ma Thaw v. Emperor » 

26 U9 

725 

Reajaddin Molla v. Emperor 

26 173 

703 

(3aya Roy v. Emperor 

26 161 

726 

Madho Chowdhury v. Turab Mian 

26 174 

704 

1'ho Sessions Judge, Madura, In re, 

26 162 

727 

Bairagi v. Emperor 

26 175 

704 

Conn Manjhi v. Emperor 

26 152 

728 

Adbar Chandra Bey v. Subodh 


705 

Bechai v. Emperor 

26 153 


Chandra Ghosh 

26 176 

707 

Subans Singh v. Mahabir Proshad 






Singh 

26 165 







Comparative Tables showing seriatim the Volume^ 
and Pages of all Indian Law Journals and Reports, 
for the year 1914, with the corresponding pages of 
Indian Cases Volumes 1 to 28. 


Alltihnbad, /. L. II. 
Vol. XXXVL 


Ind. Cus. 



Vol. 

Pago. 

1 .. 

xxri 

430 

1 ... 


886 

b .. 


755 

8 

XX 1 

702 

IL 

M 

601 

18 

XXII 

710 

17 

XXI 

868 

M) 

XX 1[ 

59 

21 

,, 

819 

26 

XXI 

682 

88 

>1 

881 

86 

XXlI 

589 

H) 

XX f 

723 

46 

XXIII 

464 

48 

XXI 

859 

ol 

XXJI 

622 

o8 


145 

.>0 

M 

668 

58 


614 

6') .. 


26H 

(^8 


678 

65 

XXIV 

752 

66 ... 

XXI 

989 

77 

xxin 

138 

81 

XXt 

085 

68 

XXlI 

108 

101 

XXI 1 

293 

128 


887 

126 . . 

XXllI 

252 

129 

XXIT 

734 

182 .. 

XXIII 

977 

137 

98 

18 J 

XXlI 

659 

111 . . 

XXI 

721 

148 

XXll 

171 

147 


183 

155 


965 

loS 


633 

161 

XXIII 

18 

166 

V 

1006 

168 

XXlI 

984 

172 


961 

176 


033 

181 


971 

183 .. 

xxiu 

964 

185 

745 

)b7 .. 


715 

W, ... 


355 

201 

xxii 

973 

209 ... 

XXIII 

181 

212 ... 

- 

728 

217 ... 

« 

143 


Allalutbad, L L. It. Sci'ten, 
Vol XXXVl—contd. 



Tnd. 

Cas. 

J»age. 

Vol. 

Page. 

220 

XXIII 

88 

222 

XXV 

305 

227 

,, 

810 

281 


162 

233 


824 

235 


48 

289 

XXlI 

996 

218 

XXIII 

102 

260 

,, 

J. 

256 

XXIV 

Ill 

259 

XXIII 

589 

262 


496 

264 

,, 

429 

268 

,, 

600 

272 

,, 

839 

277 

„ 

514 

280 

XXIV 

59 

282 


115 

284 

XXTH 

644 

289 


258 

808 

XXV 

158 

812 

xxiir 

555 

315 ,. 


722 

318 

XXV 

120 

322 


395 

325 

XXIII 

.532 

327 

>» 

559 

329 ... 

XXV 

207 

831 


898 

333 

XXIV 

34 

336 

xxiir 

625 

3,50 


649 

851 ... 

,, 

US 

862 

XXV 

831 

365 

XXIII 

900 

370 . 

XXIV 

256 

376 

XXV 

400 

378 

XXIII 

1007 

380 

XXIV 

182 

382 

XXV 

330 

383 . . 

.XXJV 

504 

387 

XXIU 

364 

395 

XXT 

618 

398 

XXIII 

869 

403 

XXV 

350 

406 

XXIV 

96 

408 ... 


104 

412 .. 

XXV 

210 

416 

XXIV 

29 

423 ... 

XXV 

820 

424 . 

XXIV 

97 

426 ... 

XXV 

416 


Ailnhabad, /. L. H hV'/'/ex, 
Vol XVXI7-i*i)ncltl. 



Ind. 

Cas. 

Pago. 

Vol. 

Page. 

430 

XXV 

323 1 

131 

xxrii 

291 i 

439 .. 

XXIV 

200 1 

141 


178 1 

446 

XXV 

881 i 

451 

XXVI 

191 1 

456 

XXIV 

125 1 

458 

XXV 

887 j 

161 

XXJV 

235 

461 

XXV 

403 i 

166 

XXIV 

682 ' 

468 

XXV 

.836 

469 

,, 

528 1 

471 

XXIV 

164 ; 

471 

XXV 

816 1 

476 

,, 

288 i 

478 

„ 

126 1 

181 

XXIV 

916 

^183 

»> 

178 

485 

J. 

607 1 

188 

XXV 

115 1 

192 

XXIV 

535 i 

495 

\XV 

528 

496 

XXIV 

600 

500 ... 


679 

505 

XXVI 

88 

507 

XMV 

885 

510 

>> 

489 

513 .. 

XXVI 

141 

514 

}> 

65 

516 

XXIV 

612 

529 

XXVl 

59 

.582 

XXIV 

827 

587 ... 


661 

549 

XXVl 

32 

.551 

XX n 

705 , 

555 

XXV 

943 

558 

XXIV 

938 1 

660 

XXVl 

302 

561 

XXT\ 

978 

567 

}> 

997 

673 

XXVI 

70 

676 

XXV 

986 


— 



Allahabad Laic Jounuilt 
Vol. XU, 


I .. XXII 145 
4 ,, 624 

9 .. „ 266 


AHfhabad laic .loanial 
Vol A7i— contd. 



[ml. 

Cua. 

Page. 

Vol. 

Page. 

12 

XXJI 

926 

15 .. 

XXI 

1002 

18 

XXII 

678 

19 

XXIII 

245 

21 

XXII 

611 

28 

»> 

841 

24 

XXIV 

752 

29 

XXII 

(>68 

31 


668 

83 

XXL 

906 

86 

xxu 

16 

88 . 

XXIII 

138 

11 

XXII 

887 

41 


816 

48 


51 

50 

XXIU 

186 

52 


580 

.58 .. 

XXII 

820 

57 

XXI 

089 

06 

XXIH 

252 

69 

XXI 

975 

75 

XXII 

196 

79 

J, 

51 

82 

XXJ 

961 

88 

XX 

867 

91 

XXII 

780 

98 


269 

98 


887 

102 


.571 

104 


1005 

106 . 


781 

109 


909 

111 


659 

118 

will 

98 

115 

XXL 

985 

123 


721 

125 

XXII 

103 

132 


807 

136 


966 

13) 

XXII 

633 

143 

977 

119 

xxr 

686 

150 

XX 

747 

151 

XXI 

681 

152 

XXIII 

185 

154 

»» 

J88 

156 . 

XXI 

936 

162 

XXII 

17J 

167 

»» 

183 

175 .. 

XXI 

.967 

179 . 

XXIII 

18 

185 ... 

r» 

344 



( 2 ) 


Allahahud Law Jour md, ' Allahnbad Uiw Jounmlj 
Vol. Xll~ contd. VoL Xll- contd. 


Page. 

liid. 

Vol. 

Cas. 

Page. 

Page. 

Ind. 

Vol. 

Cad. 

Page. 

188 

XXII 

293 

451 

XXIII 

532 

206 

XXIII 

286 

462 

XXIV 

34 

2U 

XXII 

3U 

465 

XXV 

408 

219 


933 

457 

XXIII 

559 

225 

XXIII 

1006 

469 

XXI 

056 

227 . . 

» 

192 

460 

XXV 

207 

230 

>> 

424 

461 ... 

» 

327 

231 

XXII 

984 

463 


88 

235 


961 

465 

XXIII 

743 

239 

XXllt 

11 

467 


722 

243 

XXIT 

317 

470 . 


827 

248 . 

XXIII 

181 

473 

J, 

356 

251 

XXII 

964 

481 

XXV 

395 

254 

XXIII 

746 

483 

J, 

398 

265 . 


512 

488 

XXIV 

22 

258 .. 


504 

490 

XXV 

351 

259 . . 

XXII 

971 

492 ... 

XXIII 

926 

262 

xxur 

731 

495 . . 


715 

265 


473 

503 

XXV 

400 

267 

xxir 

957 

506 

* 

330 

271 

XXV 

770 

507 


412 

274 

XXTII 

143 

509 

X.XIV 

95 

277 

>» 

725 

511 

XXV 

350 

278 

M 

728 

613 


313 

283 


88 1 

519 

XXIII 

1007 

285 

XXIV 

165 

521 


876 

288 

XXIII 

499 

524 

XXV 

320 

290 

xxu 

973 

525 

XXIV 

182 

299 . 

XXV 

48 

527 

XXV 

301 

303 


162 

529 

XXIII 

758 

;i06 

„ 

321 

537 


625 

312 

,, 

326 

550 

XXV 

315 

315 

XXIII 

166 

552 

XXIII 

301 

331 

XXV 

80 

695 

XXV 

323 

334 


81 1 

1 596 ... 

XXIII 

644 

336 

XXVI 

144 1 

1 603 

XXIV 

84 

339 

XXV 

77 ! 

1 606 

J, 

17H 

3^4 ... 

u 

324 

611 

XXV 

413 

H47 

XXIII 

247 

j 613 . . 

XXIV 

6 

349 

XXV 

352 

1 619 


25 

361 

XXIII 

600 

624 

XXIII 

649 

355 


4 

629 

J, 

900 

361 


589 

635 

XXIV 

255 

365 

)* 

496 

641 

XXV 

263 

367 . 


320 

643 

XXIV 

97 

370 


102 

646 . . 


63 

374 . . 


429 

650 


79 

378 

XXIV 

111 

653 

XXIII 

632 

382 

XXIII 

514 

667 .. 

XXV 

210 

386 ... 

XXIV 

115 

672 

XXIV 

93 

387 . 

XXIII 

753 

674 


104 

390 .. 

XXIV 

608 

678 

XXV 

344 

392 


59 

680 


347 

394 

XXIII 

339 

681 

XXIV 

425 

399 

XXIT 

996 

684 

XXV 

327 

408 

XXIII 

c55 

685 

XXIV 

91 

411 

XXV 

)o 8 

690 


609 

415 

XXIV 

126 

692 

XXV 

403 

417 

XXIII 

263 

693 


405 

437 

XXY 

120 

696 

XXIV 

235 

441 . 

}> 

176 

701 

XXV 

381 

445 . . 


207 

707 . . 

yt 

3^7 

447 ... 

XXIII 

922 

709 .. 

XXIII 

108 

449 ... 

XXIV 

98 

7U ... 


162 


Allahabad Law Journal. Allahabad Laic Journal, 
Vol. Xll- contd. j ro/. XJ/— contd. 



Ind. 

Cas. 


Ind. 

Cad. 

Page. 

Vol. 

Page. 

Page. 

Vol. 

Page. 

717 ... 

XXIII 

364 

941 ... 

XXVI 

68 

726 ... 

XXVI 

494 

945 ... 

XXIV 

540 

730 

XXIII 

492 

949 

xxv 

32 

732 .. 


869 

952 

xxv 

943 

736 ... 

XXVI 

648 

9C5 . . 

XXIV 

978 

740 . 

>} 

670 

969 ... 

XXVI 

302 

742 

XXIII 

645 

963 .. 

yy 

122 

751 ... 

XXV 

284 

966 . . 


70 

757 

XXIV 

490 

969 . 

xxiv 

661 

760 ... 

XXV 

618 

982 . . 

a 

997 

763 . . 

XXIV 

29 

989 . . 

XXV 

188 

769 

XXV 

353 

993 


725 

772 ... 

XXIV 

632 

995 


728 

774 ... 

XXIII 

637 

998 

XXVII 

97 

785 

XXIV 

200 

1003 .. 

J, 

145 

788 


518 

1004 

xxvr 

646 

790 

XXV 

336 

1006 

xxv 

738 

792 . . 

XXVIII 

577 

1011 

}» 

224 

794 . 

XXIV 

252 

1017 

XXVI 

119 

708 

XXV 

283 

1020 

xxv 

131 

800 

XXIV 

464 

1022 

XXVI 

167 

802 

„ 

946 

1024 

n 

172 

803 

xxv 

336 

1026 

xxv 

198 

805 


206 

1032 

XXVI 

128 

806 

J, 

420 

1034 

xxv 

20 H 

810 

XXIV 

536 

1039 


192 

813 

xxv 

415 

1042 

xxru 

6Hl 

817 

M 

415 

1065 

xxv 

2 3 

821 


528 

1074 

M 

193 

823 

)* 

528 

1080 . . 


169 

825 

XXIV 

2‘5 

10''6 

9i 

186 

827 

») 

607 

1 1088 

yy 

233 

830 


473 

j094 

yy 

111 

833 

XXVI 

42 

J098 

1) 

183 

837 

XXV 

30 

1102 

xxvr 

781 

842 

XXVl 

66 

1 1105 

xxv 

986 

844 

XXIV 

679 

1113 

)) 

64;i 

850 

J, 

600 

1114 

XXVl 

84 

853 . 

XXVI 

56 

1119 

>1 

01 

855 

XXIV 

612 

1126 

XXV 

177 

868 

XXIII 

291 

1131 . 

XXVI 

121 

876 

XXIV 

827 

1133 

XXVII 

430 

881 

xxvr 

118 

1136 

XXVI 

647 

883 

XXIV 

439 

1137 

yy 

206 

886 

»» 

385 

1139 


307 

889 

XXVl 

32 

1141 

yy 

109 

890 

yj 

Ui 

1145 . . 

XXV 

821 

892 

yy 

83 

1148 . . 

XXVI 

P6 

894 


86 

1160 

xxv 

185 

896 

XXIV 

318 

1153 . 

XXVT 

21 

897 

»» 

867 

1156 . . 

XXIV 

290 

899 

XXVI 

62 

1166 . 

a 

300 

902 .. 

XXIV 

700 

1173 


504 

1 90G 


938 

1176 

»» 

501 

908 ... 

XXVl 

69 

1186 


296 

911 

XXIV 

480 

1193 .. 

XXV 

467 

913 

XXVI 

62 

1217 


417 

918 ... 

XXIV 

461 

1231 

XXVII 

34 

921 ... 

xxv 

939 

1233 . . 


35 

925 ... 

XXVII 

876 

1239 ... 

»» 

151 

927 

XXIV 

706 

1241 . . 

XXVI 

632 

931 ... 

XXVl 

77 

1244 ... 

M 

635 

933 ... 

XXV 

976 

1246 ... 

tt 

638 

937 ... 

XXVI 

158 

1262 ... 

u 

78X 



Allahahad Law Journal^ 
Vol. XII — ooncld. 


Bomhay^ I. L. B. Series^ 
Vol XXXr/I/— conld. 


Bombay Law Beporterf 
Vol XTT—contd. 


Boinhay Law Bepo^ir 
Vol XT7— concld. 



Ind. 

Cas. 


Ind. 

Cas. 


Ind, 

Gas. 


Ind. 

Cas. 

Page. 

Vol. 

Page. 

Pago. 

Vol. 

Page. 

Page. 

Vol. 

Page. 

Pago. 

Vol. 

Pago. 

1256 

... XXVII 

533 

421 .. 

. XXIII 

373 

156 ... 

xXr 

936 

637 ... 

XXVI 

266 

1258 

XXVI 

641 

427 .. 

XXV. 

37 

164 . 

XXIIT 

221 

641 ... 

xxvir 

33 

1262 


653 

438 . 

XXIII 

944 

178 . . 

XXIV 

768 

643 ... 

fi 

34 

1265 

XXVI 

458 

444 

XXV 

73 

189 ... 

XXTll 

613 

645 ... 


38 

1270 


896 

449 !! 

XXII 

195 

195 

»> 

373 

648 ... 

it 

238 

1273 


926 

652 .. 

XXI 

705 

200 

}> 

730 

653 . 

»» 

46 

1277 


25 

665 .. 

XXIII 

766 

202 . 


733 

661 .. 


101 

1279 


909 

576 

XXIV 

730 

208 

XXIV 

736 

663 ... 

,, 

5L 

1281 

XXV 

290 

597 

XXV 

411 

204 

437 

668 . . 


830 

1310 

. XXVI 

791 

604 .. 

• >1 

365 

206 

XXIII 

889 

671 

„ 

59 

1319 

tt 

795 

613 

XXV 

369 

211 

1) 

441 

676 ... 

»» 

66 

1322 


718 

615 

XXIII 

441 

213 

XXIV 

743 

678 

ft 

147 


1* 


618 . 

XXVIII 

114 

224 

XXIII 

565 

683 

ft 

178 

Bombay, 1. L. E. Series, 

631 . 

XXV 

376 

233 

»> 

575 

684 

ft 

146 


Vol, XXXP7J/. 


638 . 

» 

371 

236 

XXIV 

730 

687 


249 




642 . 

* 91 

333 

252 ... 

XXIII 

880 

692 

„ 

44 

1 

XXI 

352 

653 . 

* 99 

66 

259 ... 

XXIV 

164 

096 

ft 

165 

10 


60 

666 . 

99 

67 

261 

»* 

169 

699 . . 

,, 

107 

15 


313 

669 . 


380 

263 

XXIII 

912 

718 

ft 

613 

18 


4 

662 

99 

406 

283 . 

>» 

944 

720 

ft 

623 

24 


39 

666 

XXVII 

33 

288 

XXIV 

625 

723 

ft 

612 

32 


318 

667 

XXIII 

575 

298 . 

XXII 

311 

730 

ft 

335 

37 


320 

673 

XXVI 

266 

306 

M 

293 

733 

ft 

343 

41 


337 

679 . 

. XXVI [I 

127 

323 


317 

738 

ft 

356 

47 


407 

687 . 

XXVII 

46 

328 

XxilT 

166 

743 

ti 

362 

53 


763 

697 

XXVllI 

130 

344 ... 


355 

746 

ft 

360 

60 

xix 

931 

703 

99 

132 

352 


716 

749 

»> 

673 

77 

XX 

469 

709 . 

' 99 

134 

360 

»* 

644 

754 

XXVI 

599 

94 

XXI 

350 

716 

99 

140 

366 

>• 

645 

756 

n 

606 

105 


380 

719 

* 99 

157 

377 .. 


438 

757 

»» 

607 

111 


893 

724 

XXVII 

51 

S96 . . 


649 

763 


746 

114 


657 




400 ... 


637 

706 


749 

116 

»! 

847 




413 

>♦ 

625 

769 


751 

120 

x’x 

533 

Bombay Law Report^)' 

425 

>» 

162 

774 


753 

126 


492 


Vol xri. 


434 

XXV 

52 

778 ... 

ft 

751* 

163 

XXI 

713 




441 

»» 

66 

783 

XXIII 

714 

156 


673 

1 

XXII 

496 

444 .. 


67 

787 


7)3 

177 

xxni 

353 

5 

XXIII 

325 

446 

„ 

333 

796 

XXIV 

296 

183 

xxit 

289 

20 

9^ 

353 

454 

„ 

73 1 

803 


300 

190 

XXI 

832 

26 

99 

12L 

459 

„ 

37 

810 

ft 

504 

194 

XXIII 

123 

30 . 

• 99 

123 

407 . 

, 

241 

814 

tf 

304 

200 

XX 

859 

35 


140 

508 


264 

821 

XXV 

451 

204 


834 

39 

XXIV 

666 

511 


365 

845 

XXIV 

501 

219 

..! xxii 

284 

42 

XXI 

760 

516 


369 

853 . 

XXV 

306 

224 


292 

65 . 

Not repoleahle. 

517 

„ 

371 

863 


290 

227 

!!! XXIV 

716 

67 

XXIII 

699 

620 ... 

» 

375 

901 . . 

»♦ 

407 

240 

XXIII 

786 

62 

>» 

602 

626 . . 

»> 

380 

926 


309 

249 


602 

67 . 

• »» 

605 

627 . . 


^06 

984 

XXVX 

996 

255 

!!! xici 

843 

72 . 


614 

529 

» 

411 

939 .. 

it 

1000 

272 

XXIIP’ 

221 

1 *^5 

>1 

6.7 

634 ... 

XXVIII 

114 

943 

>» 

1003 

293 


779 

78 . 

XXIV 

834 

544 

XXIII 

661 

946 

XXVII 

154 

309 


325 

80 

XXIII 

600 

666 

XXVIII 

121 

947 .. 


356 

331 


. 606 

84 . 

»» 

503 

671 


127 

951 


359 

337 

tf 

6.4 

£7 . 

• 

506 

577 . 

•» 

130 

964 .. 

XXVI 

885 

340 


6 7 

89 . 

XXI 

961 

582 

*1 

132 

964 ... 

»» 

892 

344 

XXI 

694 

95 . 

• 

976 

686 ... 

»♦ 

134 

972 .. 


896 

369 

„ 

714 

101 . 

XXII 

61 

693 ... 

»» 

189 

977 .. 


906 

369 

XXIII 

121 

104 . 

XXIII 

765 

696 

»» 

140 




872 


140 

Ill . 

XXIV 

716 

698 .. 

u 

321 




377 

XXIV 

€65 

121 

XXIII 

779 

608 ... 

XXVI 

138 




881 

»» 

625 

132 

f» 

786 

612 ... 

»» 

262 




892 

XXIII 

889 

188 

»» 

476 

616 .. 

» 

444 




899 

»» 

646 

141 

XXII 

103 

620 ... 

»» 

265 




416 

• »» 

613 

147 

XXI 

985 

026 

XXIV 

290 






( 4 ) 


Burma Law Timen, Burma Law Timettf 

Ydl, riL Vol VII, 


Jan. to Sept. 1914. Jan. to Sopt. 1914— concld. 



Iiid. 

Gas. 


« Ind. 

Gas. 

Page. 

Vol. 

Page. 

Page. 

Vol. 

Page. 

1 ... 

XXIII 

345 

206 

XXV 

163 

fi .. 


340 

209 . 

XXIV 

332 

8 .. 


363 

222 

XXIV 

161 

10 ... 


367 

225 

,, 

170 

)2 


370 

230 . . 

II 

431 

14 ... 


376 

238 

II 

726 

16 

)) 

380 

240 . 

XXIII 

940 

18 . . 

)) 

383 

242 ... 

II 

833 

20 ... 


465 

245 ... 

XXV 

48 

23 


467 

246 

XXIV 

367 

25 ... 

XXII 

166 

249 .. 

XXYU 

959 

26 ... 

XXIII 

478 

260 ... 

II 

967 

21 . 


157 

253 

II 

979 

34 


486 

255 

II 

981 

37 .. 

XXII 

496 

267 

XXIII 

341 

40 

XXIV 

311 

261 ... 

XXIV 

268 

44 . 

395 

266 ... 

>1 

201 

48 ... 

XXII 

76 

268 ... 


911 

51 

XXIV 

910 

272 ... 


793 

53 .. 

438 

275 ... 


823 

54 ... 


441 

277 ... 

XXVI 

941 

63 . 


465 

279 . 

XXVII 

31 

64 . 


468 

282 

XXVI 

974 

67 

n 

476 




68 . 

}} 

479 




69 

M 

482 




71 


572 

Burma 

(Lower) Hulivgs, 

73 . 

n 

576 


Vol. vn. 


76 ... 

XXIII 

903 




80 ... 


915 

97 ... 

XXI 

348 

83 ... 

n 

948 

101 

XXIII 

975 

86 ... 

XXIV 

61 

103 . 

XXV 

922 

86 ... 


57 

106 . 

II 

924 

88 ... 

>» 

60 

110 

II 

927 

90 ... 


67 

116 

XXVI 

149 

92 . . 

)) 

70 

119 

XXIV 

395 

93 ... 

XXII 

952 

123 

XXIII 

903 

93 .. 

XXIII 

975 

129 

XXV 

345 

96 

XXII 

77 

135 

931 

98 . . 

XXIV 

577 

138 


933 

99 .. 

XXII 

147 

140 


1006 

101 . . 


161 

143 

XXII 

432 

106 

XXIII 

433 

251 

XXV 

995 

116 . 

II 

689 

252 . 

yi 

799 

126 .. 

» 

516 

257 . . 

XXIV 

438 

129 . 

II 

242 

257 

XXV 

808 

133 ... 

XXIV 

638 

260 . . 

yy 

810 

136 

XXIII 

322 

262 . 

XXIV 

57 

139 . . 

.XXIV 

693 

264 . 

XXV 

816 

140 

II 

700 

266 


^20 

142 

II 

704 

268 

XXIV 

693 

143 


321 

270 

XXVI 

631 

156 

>1 

749 

272 . 

yy 

636 

160 ... 

XXIII 

111 

275 

XXIV 

836 

163 

XXIV 

835 

277 

XXV 

7 

165 . 

XXV 

337 

278 

XXIV 

332 

167 . . 

XXIII 

661 

293 ... 

XXV 

48 

187 ... 

II 

XXV 

195 

294 .. 

XXVI 

684 

197 ... 

96 

298 .. 

XXIV 

161 

199 ... 

II 

136 




202 ... 

If 

140 


--- 


205 

II 

307 





Burma (Upper) BuUng(>f Calcutta I. L. R, Seriesj 
Vol. II, 1914. Vol, ZXf— conoid. 



Ind. Gas. 


Ind. 

Gas. 

Page. 

Vol. 

Page. 

Pacrc. 

Vol. 

Page. 

1 ... 

XXTV 

844 

446 

... XXII 

321 

1 


767 

466 

XX 

077 

3 


843 

493 

XXI 

760 

5 


837 

514 

XX 

1008 

11 


708 

518 

... XXIV 

404 

18 .. 


721 

637 

XXII 

148 

16 . . 

XXV 

771 

545 

.*!. XXI 

179 

18 


990 

566 

976 

19 ... 

XXVll 

146 

568 

... XXII 

496 

2J ... 

XXV 

111 

676 


670 

23 ... 

XXVI 

906 

581 

XXI 

830 

26 ... 

XXVII 

31 

690 


936 

28 

XXVI 

1007 

601 

... XXVI 

161 

31 ... 


1004 

621 

... XXI 

900 




632 

... XXVI 

203 




637 

.. xxn 

'102 

Calcutta, 

I. L. R. Serieif, 

642 

XXIV 

458 

T 

V>?. XLL 


654 

... XXI 

961 

1 

XTX 

683 

602 

XXII 

731 

6 

XXIV 

765 

670 


311 

11 ... 

XX 

137 

683 


317 

14 

XIX 

948 

694 


425 

17 

XX 

750 

703 

. XXV 

885 

19 

XXI 

157 

714 

XXII 

424 

35 . 

217 

719 


747 

43 . . 

XX 

140 

722 


729 

50 . 

XIX 

981 

727 


570 

52 

XXI 

431 

734 


321 

57 

XX 

78 

743 


766 

66 

XXII 

1008 

746 

XXV 

903 

69 

XIX 

086 

740 

xxir 

677 

80 


756 

754 

XXIII 

1002 

88 

XX 

138 

764 

XXII 

745 

92 

XXIV 

768 

771 

XXVI 

284 

104 

XXI 

169 

793 

XXIII 

162 

108 

XX 

39 

• 806 

yy 

721 

113 

XIX 

993 

809 

XXVI 

281 

130 

XX 

488 

812 

xxiir 

89 

137 


630 

619 

XXIV 

27 

148 


679 

825 

.. XXVI 

£09 

160 


72 

836 

XXIII 

203 

164 

If 

746 

1 844 

XXVI 

3 31 

168 


264 

852 

... XXTII 

214 

173 


81 

; 866 

... XXII 

951 

261 . 


229 

870 

yy 

701 

271 . 

XXV 

370 

876 

yy 

848 

276 .. 

XX 

423 

887 

XXIII 

433 

286 


660 

915 

II 

8S1 

299 .. 

XXV 

348 

926 

„ 

632 

305 

xxir 

192 

943 

yy 

385 

308 

XXIII 

788 

9.56 

yy 

769 

313 ,. 

XXV 

391 

963 

XXVI 

'188 

823 

XXIII 

977 

967 

XXTII 

( T 2 

342 

XX 

443 

972 

. „ 

637 

347 .. 

XXV 

509 

9J0 

}} 

337 

350 . 

XXIII 

985 

1000 

.. XXIV 

71 

384 

XX 

676 

1007 . 

XXIII 

713 

394 ... 

XXV 

76 

1013 

xjnv 

964 

400 ... 

XXI 

993 

1023 

XXIII 

661 

406 ... 

XX 

741 

1072 . 

XXIV 

340 

418 ... 

XXV 

118 

1092 . 

•• II 

270 

425 ... 

XXII 

190 

1108 . 

.. XXV 

662 

433 ... 

XXIII 

506 

1125 . 

XXIV 

37 

436 ... 

XXI 

861 






( 5 ) 

Calcutta Law ^U)7iaJf I Calcutta Law Jounw]^ i Calcutta taw Journal ^ I Calcutta Laxc Journal 
T oh XIX, Vol. X/X—contd. Voh X/X—concld. Vnh XX— ooncld. 



Ind. 

Cas. 


Page. 

Vol. 

Page. 

Pago. 

1 ... 

XXTT 

714 

265 

6 


798 

272 

9 


801 

277 

13 

»» 

707 

292 

16 ... 

XXI 

771 

294 

19 . 


397 

300 

29 .. 

XXH 

789 

306 

34 ... 

XXI 

979 

308 

42 ... 


857 

310 

45 

XXII 

514 

313 

47 

XXl 

861 

316 

61 ... 

XXII 

426 

318 

69 .. 

XX 

703 

321 

32 

)) 

004 

324 

m . . 

n 

XXT 

44:1 

327 

72 . 

207 

330 

77 . 

XX 

823 

333 

81 

)) 

191 

335 

83 .. 

XXI 

950 

342 

87 .. 

XXII 

858 

346 

92 . . 

XXl 

1004 

348 

96 

XXH 

750 

352 

107 

490 

336 

no 

xxiri 

740 

358 . 

113 . 

xxn 

066 

360 

JJ7 . 

xxiir 

618 

369 

IIH . 

XXl 

179 

386 

123 

XX 

860 

388 

120 

XXI 

926 

100 

129 . 

XX rr 

5l 

402 

132 

XXT 

96 

400 

130 


975 

108 

]42 

XXIT 

679 

418 

140 

XX 

325 

420 

152 . 

XJX 

IK)1 

128 

165 


0S6 

430 

10 1 

xxr 

936 

4;i2 

105 

XXII 

103 

431 

172 

XXI 

98.5 

437 

180 

XXl II 

112 

141 

182 

XXIJ 

280 

448 

3 87 

XIX 

908 

451 

191 

XXII 

023 

455 

193 

XX 

499 

457 

197 


298 

462 

200 


801 

404 . 

202 


872 

409 

205 


264 

477 .. 

209 

xxiir 

811 

484 

213 

XX 

803 

494 

216 

xxiir 

921 

605 

219 

9} 

(322 

518 

225 

XX 

070 

526 

232 

XIX 

874 

529 

236 ‘ 

XX 

250 

532 

239 

XXIII 

813 

636 

241 

XX 

09 

f39 

244 

xxru 

692 

541 

248 

XX 

149 

645 .. 

261 

XIX 

916 

549 

256 

XX 

28 

663 

258 

XXV 

79 

574 

260 

XXII 

793 

581 .. 

m 

xxv 

80 

690 .. 


Ind. 

Cas. 


Ind. 

Vol. 

Page. 

Page. 

Vol. 

XXIT 

3il 

595 .. 

XXVI 

99 

317 

601 ... 

XXHT 

99 

293 

610 


Xxlll 

876 

614 

XXVI 

„ 

883 

620 

XXITI 


896 

626 


XXIT 

710 

631 

XXIV 

xxiir 

16 

633 


XXIV 

12 

&36 

XXITI 

387 



XXV 

438 


Vol. XX. 

XXI 

200 



XIX 

853 

1 

XXVI 

XIX 

770 

11 


XXV 

440 

15 

XXIV 

XIX 

909 

18 

XXHI 

XXV 

U2 

23 

XXV 

XXIT 

500 

32 

XXVH 

XX HI 

» 89 

39 

XXIT 

XXV 

436 

40 

XXIV 

XX 

171 

•14 ... 

XXV 


195 

52 

XXVH 

xxn 

986 

91 

XXV 

»» 

946 

97 

XXVI 

XX 

654 

103 

XXVH 

XXI 

339 1 

107 

XXVT 

XXV 

543 

112 


XX 

337 

113 

XXVIII 

XXV 

540 ! 

123 



517 

129 

XXVH 

XXII 

094 

131 

* 

xxrii 

69 

133 


XX 

507 

138 

XX 

XXITI 

211 

140 

XXVIT 

XXV 

509 

148 

XXVT 

XJX 

920 

153 

XXV 

XXV 

510 

161 

XXHI 

XXIII 

22 

183 

XXVH 

XXH 

570 

196 

XXIV 

XX 

815 

200 

XXVH 

XXV 

530 

205 


„ 

532 

210 

XXIII 


536 

213 

XXVT 

XX HI 

337 

220 

XXVII 

XXV 

539 

227 

XXVI 

XX 

907 

231 

XXV 

XXIIt 

715 

253 

XXIV 


355 

264 

XXHI 

„ 

637 

282 

XXIV 

>» 

625 

285 

99 

XXV 

662 

291 

99 

,, 

567 

296 

XXVll 

XXT 

102 

290 

99 

XXIII 

210 

298 

> 

99 

XXV 

568 

300 , 

99 

XXTH 

769 

302 


XXV 

688 

304 

XXV 

99 

571 

307 

XXVH 

99 

670 

810 


XXIV 

37 

312 

XXIV 

XXIII 

045 

3lfi note 

rx 


644 

819 

XXVH 

XXVI 

806 

328 


xxm 

m 

331 



Cas. 

Ind. 

Cas. 

Page. Page. 

Vol. 

Page. 

977 332 . 

XXIV 

638 

385 337 

XI 

893 

782 341 

XXVTI 

294 

216 348 

XXHI 

713 

162 353 

XXIV 

300 

649 360 

99 

501 

603 368 

99 

296 

362 376 

XXV 

305 

475 385 . 

XXVI 

407 

407 . 

949 

424 

XX 

47 

426 

xxvr 

954 

197 433 

XXV 

267 

182 441 .. 

XXIV 

313 

80 445 .. 

XXVI 

960 

419 448 

XXIV 

183 

84 455 

XXVI 

962 

412 409 

XXVH 

139 

074 470 


317 

263 481 

M 

321 

236 485 

ft 

328 

01 492 

M 

334 

229 494 

M 

268 

213 .501 


276 

6 512 


444 

410 510 


470 

992 518 


449 

£6 527 .. 


471 

31 538 . 


241 

10 i 548 


271 

ll i 5.51 


397 

7 555 

XX tv 

304 

358 503 

XXV 

309 

432 671 

XXHI 

714 

980 573 

XXV 

290 

171 



061 1 




400 



259 Calcutta Weekly Note,'<, 

50 1 

iw. xriii. 


22 



119 185 

XXHI 

25 

275 259 

XXl 

928 

84 263 

XVH 

973 

380 266 

XXT 

615 

451 263 


37 

290 271 

XXII 

789 

433 274 


747 

501 275 


993 

070 279 


190 

177 282 

XXI 

986 

12 289 

XXII 

417 

39 297 .. 

xxr 

481 

28 309 

XXII 

148 

31 313 

XXI 

936 

30 320 

XXJV 

447 

8.9 325 . 

xxirr 

788 

24 327 . . 

XV 

56 

13 328 .. 

XXI 

621 

8P9 333 

xvirr 

II.) 

050 338 .. 


712 

39 341 

XIX 

9 

45 34:1 


68J 

49 1 345 

xxi 

96 L 



( 6 ) 


CttlciiktiiJf, Weehlg NqUb, Calcutta Weekly i^otee, 

Vol XrjII—contd. Vol. XrOT— contd. 



Ind. 

Gas. 


Ind. 

Gas. 

Page. 

Vol. 

Page. 

Pago. 

Vol. 

Page. 

349 ... 

XXI 

419 

609 . 

XXII 

683 

363 ... 


431 

612 . 


951 

3S8 ... 

xvni 

377 

616 


175 

360 ... 

XXIV 

458 

617 

XX VI 

228 

366 ... 

XX 

683 

622 . 

XXV 

729 

369 

XXll 

317 

626 . 

. XVII 

7 

374 ... 


496 

629 

XXII 

788 

378 

XXT 

867 

631 

. xxvr 

284 

380 .. 

xvin 

325 

044 

XXIII 

629 

381 

XXII 

391 

646 

XXIV 

661 

386 ... 

xxm 

505 

649 

XXIII 

715 

386 ... 

XXII 

179 

654 

. XVIIl 

616 

391 ... 

XXIII 

723 

«67 

XX 

196 

393 .. 


727 

669 

XXIII 

89 

394 .. 

XXI 

1004 

662 

XXII 

848 

397 . . 

XXIII 

606 

666 


736 

399 .. 


510 

668 


731 

401 ... 

XXII 

293 

672 . 

. XXV 

497 

420 ... 

XXI 

920 

673 

. XXIII 

162 

424 ... 

XX 

1008 

681 


337 

426 .. 

XXII 

316 

689 

XXII 

910 

428 

1 ) 

‘ 51 

692 

. XXVII 

199 

430 

XXIV 

404 

693 

xxr 

87 

445 ... 

XX 

803 

695 

XX 

253 

447 ... 

XXIT 

709 

697 

. XXll 

858 

460 .. 

XX 

686 

700 


986 

467 

XXII 

31 i 

702 . 


726 

464 

XIX 

963 

705 

XXIII 

670 

466 

XX 

910 

718 

XXIV 

3U 

470 . . 

XXII 

499 

723 


340 

473 . 

XVI 

741 

735 . 

XIX 

890 

476 . . 

XX 

860 

73’! 

XXI 

948 

477 .. 

XIX 

677 

740 

XXIII 

644 

480 

XX 

24 

747 


632 

484 . . 

XXII 

424 

755 


625 

486 

» 

4i5 

766 

XXII 

95 

490 . . 

XXI 

953 

770 

XXVT 

943 

492 .. 

XXIV 

35 

772 . 

XXIII 

946 

494 .. 

XXII 

510 

775 

769 

498 

XXI II 

985 

778 

xxr 

207 

521 

Xxii 

103 

782 

XXIII 

896 

527 

XXI 

121 

785 


661 

631 

XXIV 

65 

804 

XXIV 

37 

633 .. 

XXII 

601 

814 . . 

XXVII 

136 

637 

XXV 

406 

817 

XXIII 

637 

539 

XX 

244 

828 

XXV 

662 

542 .. 

XVI 

206 

836 . . 

XXIII 

656 

645 

XXIV 

199 

841 


714 

646 

XXII 

623 

844 


645 

648 

XXIV 

163 

863 

XXVII 

74 

650 

»» 

)74 

858 

XXIII 

318 

662 .. 

XVIII 

87 

860 

XXII 

966 

654 

XXIII 

166 

867 


793 

5GS 

XXIV 

452 

869 •. 

XXI 

993 

676 

XXI fl 

383 

873 

XXIII 

7»3 

680 ... 

11 

1002 

882 

XXIV 

287 

684 ... 

XXII 

739 

884 . 

XXIII 

412 

586 .. 

xxin 

366 

888 ... 

XXVII 

226 

592 . 

XX 

443 

890 

XXIII 

386 

596 

XXIV 

144 

896 

XXVII 

229 

698 ... 

XXII 

822 

898 ... 

XXVI 

949 

601 

XXI 

58 

904 ... 

XXVII 

260 

604 

XX 

1 

907 ... 

XXIII 

216 1 

606 .. 


661 

910 ... 

XX 

790 1 


Calcutta Weekly KoteSf Calcutta Weekly Notes, 
Vol Xrill-oontd. Vol XT7I/-ooncld. 



Ind. 

Gas. 


Ind. 

Gas. 

Page. 

Vol. 

Page. 

Page. 

Vol. 

Page. 

913 . 

XXI 

416 

1213 

... XXVI 

J4l 

916 

XXIV 

71 

1215 

• 99 

134 

918 

XXIII 

203 

1217 

XXV 

467 

921 

XXVI 

954 

1242 

XXIV 

571 

929 

9 9 

309 

1244 

XXVT 

170 

933 

99 

300 

1245 

99 

173 

938 

XX 

298 

1247 

xxrr 

766 

940 

.xxiri 

294 

1249 

XXV 

417 

942 

XX 

659 

1260 

XKVI 

935 

94-4 

XXIII 

782 

1264 

• 99 

360 

947 

XXIV 

64 

1266 

XXVII 

294 

949 

XXV 

228 

1271 

XXVI 

146 

954 

XX 

815 

1273 


151 

959 

XXII 

760 

1274 

• »» 

234 

963 

XXIII 

649 

1276 


152 

968 

XXIV 

504 

1227 

1> 

155 

971 

XXVII 

61 

1279 

It 

XXV 

157 

992 ... 

XXII 

764 

1281 

309 

994 

XXV 

451 

1288 

XXVII 

225 

1011 

XXVII 

228 

1290 


235 

1013 

XXIV 

42 

1294 

XXVII 

352 

1016 . 

xxiir 

981 

1206 

XXVI 

2 3 

1020 

99 

700 

1299 

XXII 

839 

1023 

99 

470 

1303 

XXIV 

670 

1025 

XXIV 

307 

1308 

99 

259 

j 1029 

XXIII 

601 

1311 

9* 

83 

1 1036 

849 

1313 

XXVII 

296 

1050 

XX 

370 

1323 

2 5 

1052 

XXI 

950 

1325 

XXIV 

233 

1055 

XXII 

694 

1329 

177 

1058 

XXIV 

304 

1331 

XXVI r 

230 

1066 . 

99 

273 

1335 

XXV 

230 

1071 

99 

276 

1340 

xxvir 

232 

1076 

XXVI 

)26 

1342 


211 

1078 

11 

30 




ias6 


146 




i 108H 


148 




1089 

XXIV 

290 

yjatti 

•flic, I. L. R, Se 

/ icn, 

1120 

XXll 

7^3 


Vot. XXXVIL 


1121 . 

XXIII 

4;33 




1133 

99 

401 

1 

vri 

202 

1136 

XXVI 

21 

17 

XX 

1^775 

1138 

99 

23 

22 

xn 

3‘'9 

1140 

XXll 

81 

25 


167 

1143 

979 

29 

•• »» 

661. 

1144 ... 

XXIII 

601 

38 

■ >» 

568 

1146 ... 

XXII 

761 

47 

• • 

523 

1147 

>> 

1006 

49 

XIX 

386 

1148 

XXIV 

603 

61 . 

XIII 

91 

1150 

XXVI 

168 

65 

xrx 

353 

1152 

XXII 

729 

70 . 

XVII 

415 

1154 ... 

XXV 

290 

107 . 

XIV 

593 

1176 

XXVII 

195 

110 . 


757 

1178 ... 

XXIV 

545 

112 . 

XV 

493 

1180 

XXVII 

2)2 

113 . 

XVI 

047 

1182 

11 

213 

119 . 

XXll 

766 

1185 .. 

XXIV 

606 

125 . 

XXI 

146 

1189 

XXVI 

296 

146 . 

11 

634 

1194 .. 

XXIV 

887 

153 . 

• »» 

174 

1198 

XXV 

112 

166 . 

XVI 

332 

1204 ... 

XXVI 

125 

163 . 

XVIII 

189 

1206 

»> 

977 

175 . 

XXIV 

862 

1211 

»• 

»74 

181 

XXT 

703 

lin .. 

99 

176 

184 

XX 

610 



( ^ ) 


Madras, L L, K. Series, 
VoL XYXra—concld. 



Iiid. 

Casi. 

Page. 

Vol. 

Page. 

J 86 ... 

XVIII 

586 

199 ... 

XXIIl 

166 

227 


714 

228 

XXV 

898 

231 

XV 

738 

238 

XVII 

51 

238 


544 

270 

XXV 

888 

273 

XVII 

308 

275 


308 

280 .. 

XXV 

1008 

28 L 

XXII 

789 

283 

XXV 

890 

286 

XXII 

18 

293 . 

•XXV 

901 

298 

>9 

894 

304 

XVII 

648 

314 . . 

XVIII 

607 

317 

XXVI 

631 

319 ... 

xviir 

308 

322 


770 

3o5 

XXVI 

590 

364 

XV 

594 

369 

XVIll 

294 

373 

XIV 

168 

381 


254 

385 

XXVI 

181 

387 

XV 

623 

393 

XXVI 

195 

393 

XVlIl 

515 

396 

») 

34 

403 

XITI 

471 

‘106 ... 

XV 

213 

408 

„ 

378 

412 ... 

XIV 

255 

418 

XV 

334 

420 

•> 

587 

423 ... 


343 

432 

XVI 

220 

435 


836 

440 ... 


43 

443 .. 

XXV 

305 

45 > ... 

XIV 

394 

458 

>> 

705 

‘162 ... 

XXII 

899 

477 

XXVI 

519 

‘180 

XVI 

687 

483 

XX 

934 

614 

XV 

576 

627 

,, 

• 294 

629 

XVI 

299 

633 

400 

535 ... 

>> 

182 

588 . 


542 

640 . . 


934 

546 ... 

»> 

694 

548 ... 

XX 

634 

665 ... 

XIX 

19 

564 . . 

XXVII 

651 

566 ... 

XX 

1006 

667 ... 

XXVII 

653 


Madras Law Joarmi, 
Vol, XXVI, 


Incl. Cas. 


Page. 

Vol. 

Page. 

1 

XXIII 

667 

9 

» 

297 

10 

XXII 

18 

19 

XXI 

864 

23 

• }» 

770 

25 

>> 

‘ 750 

36 

» 

762 

37 • 

XXII 

404 

39 . 

XXI 

871 

47 

XXII 

64 

66 . 

XXI 

975 

61 .. 

xVi 

840 

63 

332 

66 ■ 

XXII 

9 

72 . 


33 

74 

»» 

253 

83 •• 

XXI 

782 

86 


928 

89 

» 

1^36 

94 


•978 

96 

„ 

842 

99 

XXII 

339 

113 

XXtl 

1 

115 

XXI 

964 

121 


985 

127 

XXIII 

951 

140 

XXII 

6.5 

151 

XXIII 

409 

153 

XXII 

303 

160 

XXIII 

188 

166 

XXII 

870 

169 

XXllI 

113 

182 . 

>» 

497 

183 

• Jt 

321 

185 

>» 

236 

189 

XXII 

899 

205 

XXIII 

831 

208 

XXIV 

697 

210 

XXII 

692 

215 

J) 

361 

217 

XXIII 

619 

220 


194 

221 

XX H 

947 

224 

XXIJI 

612 

225 

XXII 

799 

227 

»> 

776 

233 

XXIII 

730 

236 

XXII 

991 

239 

>» 

826 

243 

XXI 

961 

248 

XXII 

51 

251 .. 

5J 

317 

255 

XXIII 

390 

257 

XXIII 

464 

258 

»» 

96 

260 

XXII 

697 

267 

XXIII 

251 

269 

XXII 

834 

275 

tf 

99 

283 

XXIV 

481 

285 

>» 

217 

291 • 

, . XXII 

293 

307 

XXIII 

23 

810 .. 

XXIV 

134 


Madras Law Journal, 
Vol. XXr7~concld. 



Iiid. 

Cas. 

Page. 

Vol. 

Page. 

312 ... 

xxiir 

134 

315 

»» 

72 

331 


381 

343 

M 

82 

348 

XX H 

516 

352 

XXIV 

843 

856 

XXII 

919 

363 

XXIV 

380 

364 

tf 

617 

365 

XXIII 

424 

366 

XXIV 

462 

368 . 

XXIII 

14 

373 

XXIV 

375 

377 

XXIII 

806 

385 

XXIV 

547 

406 . 

XXIII 

909 

411 


166 

429 


7t9 

433 

99 

533 

435 

XXIV 

727 

442 

XXIII 

715 

449 

XXV 

11 

460 

XXIV 

6"6 

467 

XXIII 

572 

473 

»» 

7l4 

474 . 

99 

355 

479 .. 

XXII 

399 

482 

XXIV 

204 

486 

XXIII 

479 

494 

99 

431 

499 

XXVI 

532 

608 

XXIII 

128 

509 ... 


8 i 0 

611 

XXIV 

145 

514 

99 

372 

517 .. 


320 

518 

xxm 

560 

523 

XXIV 

106 

528 


366 

632 . . 

9} 

363 

637 . 

99 

369 

549 

XXVI 

610 

567 ... 

XXIV 

895 

573 


374 

576 . 

XXV 

675 

576 

XXII 

555 

685 

XAIV 

224 

597 

XXV 

679 

698 

XXIV 

351 

600 ... 

XXV 

664 

604 

XXII 

638 

612 .. 

XXIII 

799 

616 . 

XXIV 

796 

621 

647 

xxi;i 

99 

661 

645 

653 ... 

99 

713 


Vol. XXVll. 


1 ... XXIII 

644 

4 ... 

638 


Madras law Journal, 
Vol. XXni—coiitd. 


Page. 

Iiid. 

Cas. 

Vol. 

Page. 

13 ... 

XXIII 

642 

17 

it 

649 

20 

XXVI 

949 

24 

XXV 

144 

25 

XXIV 

195 

30 

>J 

290 

37 


167 

41 ... 

XXIII 

483 

67 

XXVII 

363 

58 ... 

XXIV 

24 

60 


246 

66 

99 

239 

74 


506 

76 .. 

99 

294 

80 

XXIII 

637 

89 

XXIV 

499 

93 

99 

296 

100 

99 

501 

IOC ... 


141 

no 

99 

467 

112 . 


474 

Il7 


3(X) 

123 

XXIJI 

162 

128 

X^V 

315 

13 J 

XXVI 

178 


XXIII 

607 

138 

XXIV 

4^6 

147 

XXV 

746 

149 

XXIV 

309 

160 


304 

156 

99 

628 

167 

XXV 

450 

169 


3*24 

171 


47 

172 

99 

213 

173 


56 

176 

99 

678 

176 .. 

XXVII 

161 

177 

XXV 

282 

179 . 

99 

283 

181 ... 

XXIII 

64.0 

192 

XXIV 

307 

195 

XXVI 

537 

213 

XXIV 

187 

227 .. 

XXV 

345 

231 

XXVI 

96 

233 

XXV 

891 

236 

it 

206 

236 

XXVI 

362 

238 

XXI 

858 

239 

XXVI 

508 

241 . . 

n 

202 

244 

XXV 

388 

249 ... 

99 

726 

253 . 

XXVI 

7 

266 . 

XXV 

794 

270 . 

99 

569 

272 . , 

XXVI 

2U 

276 

XXV 

396 

278 ... 


780 

284 ... 

XXVII 

1001 

285 . . 

XXVI 

170 

291 ... 

XXV 

897 

296 ... 

o 

79 



ytaiinis huK' Jounidl, 
Vol. XXF//— contd. 


Madras taw TimeSy 
Vol. Xn— coutd. 



lud. 

Gau. 

Page. 

Vol. 

Page. 

291i ... 

XXV 

608 

302 

XXVI 

93 

3(»5 

XXV 

900 

30d 

XXIV 

999 

320 ... 

„ 

20 

333 

XXV 

290 

353 

„ 

957 

365 


309 

373 


417 

38« 

XXIV 

135 

302 . 

XXV 

979 

31Mi ... 

XXVI 

790 

397 ... 

XXV 

804 

400 

XXVI 

712 

405 . 

XXV 

597 

4()9 

„ 

583 

4’4 

XXVI 

797 

415 


809 

416 


779 

419 

XXV 

-167 

445 


6.57 

447 


669 

151 

n 

305 

159 


451 

175 

XXV u 

162 

177 

XXV 

640 

480 

XXVI 

57 

482 

XXVI 

12i 

483 

XXV 

576 

48o 

xxvr 

208 

486 

,, 

16 

490 

„ 

732 

491 

XXV 

643 

197 

xxvr 

671 

501 . 


822 

517 

XXV 

618 

520 

xxvi 

232 

529 

»I 

817 

.535 

M 

287 

567 


67 

569 

XXV 

692 

573 

XXVll 

996 

580 

XXVI 

61 

.582 

XXV 

428 

586 


524 

587 


999 

589 


1001 

593 

,, 

993 

594 

XXI 

688 

595 

XXVI 

750 

597 

XXV 

941 

600 

)» 

573 

605 

XXVI 

46 

613 

XXV 

1004 

616 

XXVII 

160 

617 

XXllI 

507 

618 

XXVI 

87 

621 

»» 

35 

628 

XXI 

898 

629 

XXV 

848 

631 

XXVI 

911 

634 

•» 

883 

688 

»» 

888 

640 

»» 

219 


Madras Law Joiirnaly 
VoL XXVll — conoid. 


lud. Cad. 


Page. 

Vol. 

Page. 

645 .. 

XXVII 

455 

654 ... 


376 

656 


370 

665 

»} 

383 

670 

»> 

386 

674 

») 

396 

676 

XXV 

628 

677 .. 

XXVI 

33 

681 

XXVll 

293 

686 


305 

690 

XVI 

391 

691 

XXVll 

1007 

694 

XXV^Il 

283 

718 

» 

77 

728 

n 

116 

732 

xxvr 

311 

734 


267 

740 

XXVll 

323 

746 

„ 

337 


Mffdut'i TiineSj 


1 

Vol. XV. 

XXI 

789 

62 


961 

06 

xxu 

51 

68 

XXI 

750 

78 

xxu 

638 

84 


406 

87 

XXI 

975 

92 


576 

95 

XXlll 

413 

98 

XXII 

193 

100 

,, 

76 

102 

»» 

774 

103 

»» 

912 

107 

>» 

697 

112 

" JJ 

615 

121 

XXIU 

371 

i24 

xxu 

747 

125 

» 

103 

130 

XXI 

985 

137 


936 

143 

XXlll 

235 

116 

XXII 

831 

148 


275 

149 

XXIU 

321 

151 

XXIt 

99 

156 

• 

776 

160 

»» 

515 

162 


277 

163 

XXIV 

771 

169 

xxu 

293 

182 

»» 

317 

186 

>» 

555 

192 

... XXlll 

376 

193 

XXII 

311 

198 

... XXIII 

129 

201 

... XXII 

546 

203 

... XXIII 

110 


Madras Law TimeSt 
Vol. Xr—conold. 


lud. Cas. 


Page. 

Vol. 

Page. 

205 

XXIU 

464 

206 

XXU 

581 

214 

»> 

799 

216 . 

XXIU 

620 

217 


14 

220 


336 

221 


174 

224 

xxu 

953 

226 

XXIV 

806 

230 

XXIU 

730 

2.32 


515 

233 

xxu 

23 

2;i5 

. XXIU 

.544 

237 


102 

240 


570 

243 

>> 

85 

245 


392 

246 


390 

247 

xxiv 

547 

263 

xxu 

919 

268 

XXIU 

339 

276 

141 

277 

>» 

144 

285 

XXIU 

166 

299 

XXiV 

217 

304 

XXIU 

4i5 

305 


533 

307 

XXIV 

264 

323 

398 

331 

XXIU 

607 

337 

M 

99 

338 

M 

530 

339 

* • V 

522 

340 


524 

342 

n 

431 

345 


651 

352 


824 

356 

XXIV 

106 

361 


120 

372 

XXIU 

248 

374 

xxu 

636 

377 

XXIU 

377 

380 


632 

389 

• »» 

355 

395 . 

n 

715 

401 . 

tt 

53 L 

403 

XXIV 

145 

405 . 

.J 

485 

i 411 

,, 

895 

415 


135 

418 

XXIU 

528 


Vol. XVI. 


1 

... XXIU 

644 

6 , 

r . . 

637 

17 

XXIV 

528 

26 

XXV 

103 

33 

XXIU 

730 

35 

I) 

625 

44 


649 

48 

::: xxiv 

786 

62 

... ft 

907 



hid. 

OaH. 

Page. 

Vol. 

Page. 

58 ... 

XXIU 

815 

69 

99 

646 

68 ... 

99 

162 

76 ... 

XXIV 

366 

79 . . 

XXIU 

061 

98 .. 

XXVI 

06 

100 

XXV 

746 

101 


191 

102 

XXVll 

161 

103 

XXV 

68 

104 

99 

80 

105 

99 

451 

122 

99 

361 

123 

XXIV 

667 

125 

XXV 

56 

128 


345 

131 

99 

16 

142 

XXIU 

433 

156 

XXVI 

106 

158 

XXV 

133 

163 

,, 

676 

163 

,, 

221 

1 65 

,, 

569 

165 

XXIV 

290 

175 . 


504 

178 . 

XXV 

794 

181 


585 

184 


741 

185 


590 

186 


388 

JU) 


802 

192 

,, 

804 

J94 


726 

196 

• M 

573 

199 

XXU 

930 

204 . 

XXIV 

300 

210 .. 

• »' 

501 

217 

XXIU 

7i3 

226 

XXV 

797 

229 

»» 

401 

231 

XXVI 

792 

235 . 

XXV 

979 

239 

XXVI 


24i 

XXV 

765 

244 

XXVI 

475 

246 .. 

XXV 

610 

247 

XXVI 

67 

248 

XXV 

1004 

250 . 

XXVI 

207 

251 

XXV 

951 

251 

*9 

945 

253 .. 

XXVI 

67 

264 .. 

XXV 

£68 

262 . 

99 

305 

270 .. 

99 

957 

279 . 

XXVI 

35 

285 

XXV 

627 

286 . 

XXIU 

714 

290 . 

XXV 

309 

297 


412 

800 . 

» 

700, 

801 . 

)) 

687 

803 . 

XXVI 

668 

308 . 

XXV 

1001 



( 9 ) 


Madras Law TimeSj 


Law Weekly^ 



Law Weekly, 



Law Weekly, 


Vol, XVI — concld. 


Vol I, 



Vol 

I— contd. 



Vol I— contd. 


Ind. 

Gas. 


Ind. 

Gas. 



« Ind. 

Gas. 


ind. Gas. 

Page. 

Vol. 

Page. 

Page. 

Vol. 

Page. 

Page. 


Vol. 

Page. 

Page. 

Vol. 

Page. 

310 

XXVI 

232 

1 

XXII 

498 

329 


XXIV 

377 

687 

XXV 

133 

817 

xxv 

641 

3 

ff 

73 

333 


XXII 

972 

692 


590 

810 

»> 

467 

8 


42 

336 


XXI ri 

764 

59.7 


96 

388 

XXIV 

296 

11 

• » 

18 

338 


XXV 

628 

607 

XXIV 

294 

344 

xxv 

772 

19 


39 

339 


XXIV 

904 

610 

ff 

506 

847 . 

>» 

685 

22 . 

• 


350 



383 

612 

xxv 

206 

349 ... 

»» 

7*2 

31 . 

XXIV 

771 

351 


XXIII 

219 

613 


388 

363 

XXIV 

304 

41 

xxm 

113 

355 


xxv 

630 

619 


451 

862 

XXVI 

732 

' 55 . 

XXII 

17 

360 


XXIV 

918 

635 

ff 

780 

365 

„ 

184 

59 

n 

193 

363 



935 

641 

XXVJI 

162 

370 ... 

»» 

983 

65 


44 

369 



940 

64:1 

xxv 

221 

376 .. 

xxv 

783 

80 

XXII 

4 

371 



879 

64> 

XXIV 

504 

382 . . 

, » 

417 

89 

XXIV 

754 

372 


XXIII 

134 

648 


309 

393 .. 


211 

96 

XXII 

524 

376 


XXIV 

024 

619 

XXVII 

14 

397 

1) 

6!8 

100 

XXIV 

709 

379 

,, 

If 

927 

657 

xxv 

979 

399 ... 

XXVI 

244 

102 

xxn 

609 

381 


XXIII 

170 

662 

• • M 

878 

407 

li 

986 

110 

XXI 

740 

389 


XXIV 

204 

665 

• • » 

883 

418 

XXIV 

999 

119 

XXII 

615 

394 


XXIII 

377 

667 

*• 

425 

423 

XXVII 

440 

132 


747 

398 


XXIV 

316 

668 

XXVI 

90 

426 

xxv 

848 

134 


883 

403 


XXIII 

909 

670 


87 

427 . 

»» 

999 

136 


627 

410 



620 

673 

xxv 

434 

429 

If 

837 

147 

* „ 

912 

412 


XXIV 

44 

675 

XXVI 

7 

430 ... 

XXIV 

63 

156 


324 

414 


XXIII 

524 

687 

ff 

1 

432 

ff 

817 

157 

XXIII 

409 

416 


XXIV 

87 

695 

XXIV 

3 0 

435 

xxv 

692 

160 


321 

419 


XXIII 

607 

697 

• • If 

307 

438 

fl 

647 

162 

XXTI 

870 

428 


XXIV 

619 

61i9 

xxv 

573 

440 

fl 

941 

166 . 

XXIII 

785 

431 


XXIII 

923 

704 

ff 

957 

442 

ff 

944 

169 

9) 

620 

433 


XXIV 

106 

716 

• * ff 

968 

444 

XXVI 

71 

171 


208 

438 


XXIII 

942 

724 

XXVI • 

367 

447 ... 

XXV 

290 

172 

XXII 

776 

440 



946 

726 

• • ff 

57 

478 .. 

XXVI 

124 

178 . 


762 

443 . 


XXIV 

484 

729 . 

XXIII 

644 

479 . . 

,, 

287 

180 

XXIV 

764 

446 . 


>9 

136 

731 

> • ff 

713 

489 . 

If 

393 

181 

XXII 

697 

451 . 


XXIV 

10 

7:i3 

xxv 

467 

602 ... 

xxv 

643 

191 .. 

ff 

692 

461 . 


XXIII 

66 i 

754 . 

•• ff 

772 

603 

XXVI 

239 

197 . 


869 

483 



649 

758 

• • ff 

608 

504 

ff 

261 

203 


799 

486 


xxv 

664 

762 

xxrii 

615 

605 ... 

„ 

607 

206 . 

XXIV 

766 

490 


XXVII 

163 

767 . 

XXVIXI 

8 

606 . . 

ff 

136 

208 . 

XXIII 

1 

492 


xxv 

330 

771 

ff 

U 

608 .. 

„ 

61 

212 

XXII 

826 

493 


XXIV 

967 

772 

XXV 

700 

609 . 

If 

219 

218 . 

XXIV 

217 

500 


ff 

175 

775 

• ff 

607 

613 .. 

xxv 

428 

2 6 

xxn 

931 

603 


xxv 

108 

777 . 

» 

657 

616 .. 

ff 

375 

229 .. 

XXIII 

208 

605 


XXIII 

802 

779 . 

ff 

305 

67 .. 

XXIV 

499 

230 

XXIV 

779 

611 


XXIV 

267 

785 

XXVI 

986 

621 


307 

232 . 


781 

5 3 


XXVI 

96 

794 

XXIII 

7.5 

629 ... 

XXVI 

344 

233 


782 

617 


xxv 

746 

799 

XXVI 

43 

680 . 

ff 

346 

234 . 

XXIII 

422 

519 


ff 

117 

806 

„ 

66 

632 .. 

ff 

347 

236 .. 

XXIV 

784 

620 . 


XXIV 

290 

807 . 

XXV 

30.# 

636 ... 

ff 

332 

237 .. 

XXIII 

98 

528 


XXV 

338 

813 . 

XXIII 

355 

638 

• 

ff 

349 

239 .. 


489 

529 


XXI 

302 

818 . 

xxv 

669 

644 ... 

XXIV 

294 

241 


96 

633 


XXIII 

162 

821 . 

„ 

6 5 

647 ... 

XXVI 

472 

243 


464 

637 . 


XXV 

191 

824 

ff 

683 

661 

xxv 

669 

245 

XXIV 

786 

540 


ff 

678 

827 

„ 

6S6 

669 ... 

XXVII 

337 

249 . 

XXVIII 

673 

641 . 


ff 

66 

831 

ff 

290 

676 .. 

If 

77 

251 .. 

XXII 

899 

644 . 


XXIV 

356 

847 

„ 

1000 

686 ... 

XXVI 

3U 

264 .., 

XXIII 

949 

649 . 


ff 

601 

849 . 

If 

6!8 

687 ... 

ff 

786 

271 ... 


633 

655 . 


f’ 

296 

853 

„ 

934 

692 ... 

ff 

466 

274 ... 


494 

661 . 


ff 

300 

865 

ff 

647 

696 ... 

ff 

867 

276 ... 

II 

72 

667 


If 

304 

858 

„ 

812 

697 ... 

ff 

800 

294 ... 


644 

673 . 


x.xv 

58 

863 . 

„ 

417 

6 0 ... 

If 

736 

296 ... 


336 

674 



80 

874 

XXVI 

55 

612 ... 

If 

776 

298 ..r 

XXIV 

283 

676 


>» 

67 

876 

xxv 

738 

614 ... 

XXVII 

807 

800 ... 

XXIII 

640 

677 . 


XXII 

936 

877 

XXVI 

418 




802 ... 

XXII 

991 

684 


XXVII 

161 

879 . 

xxv 

973 




807 .. 

XXIV 

647 

686 . 


xxv 

8 

881 

xxvr 

60 



( 10 ) 



La tv Weekfy, 


1 Maihu.'* WeefJy Isofey, 

j Madnttt Weekly JSaU’y, 

1 Madrai) Weekly 


VoL /-—concltl. 



1914— contd. 


1 

1914— contd. 


1 

1914“ contd. 



* Ind. 

Cas. 


lud. 

Cas. 


Ind. 

Cas. 


Ind. 

Cas. 

Page. 

Vol. 

Page. 

Page. 

Vol. 

Page. 

Pago 

Vol. 

Page. 

Page. 

Vo[. 

Page. 

882 

XXVI 

(13 

61 

XXTI 

260 

251 

XXII 

40 

485 

XXlll 

649 

887 

yf 

287 

62 

yy 

291 

253 

XXIIT 

14 

488 

XXIV 

634 

900 

XXVIT 

4^10 

63 

yy 

302 

2o6 

yy 

581 

490 

>» 

426 

903 

XXV 

702 

64 

XXI 

842 

264 

XXJI 

60 

496 

»» 

865 

905 

XXVI 

19 

66 

xxn 

34 

970 


524 

497 

XXV 

44 

908. 

... XXV 

848 

67 

XTX 

721 

273 

XX 111 

188 

497 


50 

9H 

XXVI 

171 

76 

XXI 

964 

278 

XXII 

697 

408 

• yy 

312 

914 

XXIII 

433 

79 

xxm 

297 

282 

.. xxm 

264 

490 

XXIV 

688 

928 

XXVI 

779 

79 

XXII 

498 

286 


72 

600 

XXVII 

201 

932 

»> 

81 

81 

» 

54 

299 

i) 

166 

601 

XXV 

9 

934 

XXV 

941 

85 


73 

309 

xxm 

241 

601 . 

XXIV 

24 

937 

XXVT 

125 

88 


33 

310 

xxn 

919 

602 

XXV 

3 

1)39 

y* 

156 

90 

yy 

41 

314 

xxm 

324 

606 

xxm 

661 

941 


187 

90 


404 

316 

yy 

544 

621 . 

XXIV 

647 

952 

yy 

219 

92 


37 

317 

yy 

425 

637* . 



959 

XXITl 

64> 

95 


279 

318 


96 

663 

xxm 

533 

9(58 


714 

97 


275 

319 

yy 

174 

666 

XXV 

461 

965 

XXIV 

499 

98 


39 

322 


540 

581 

XXIV 

369 

969 

XXVI 

16 

90 

x’x 

445 

323 


763 

585 


290 

977 


223 

106 

XXIJ 

762 

323 


424 

693 

yy 

504 

981 

yy 

239 

107 


774 

324 

xxn 

991 

695 

XXV 

123 

983 


249 

108 

XXT 

768 

327 

xxm 

102 

606 

XXII 

936 

989 

. xxiii 

678 

112 


985 

329 


8i 

610 

XXV 

780 

1004 

XXVT 

279 

118 


936 

333 

XXI 

432 

614 

XXVT 

106 

1007 

„ 

332 

124 

XXlll 

177 

339 

XXIIT 

523 

616 . 

XXV 

396 

1012 


282 

'31 

XXTI 

253 

340 

XXII 

834 

618 

XXIV 

127 

3015 

XXIIT 

626 

137 


• 03 

344 

xxm 

614 

619 

XXV 

746 

1026 

XXVI 

274 

142 

XXI 

308 

345 

,, 

531 

620 

XXIV 

257 

1028 • 


421 

144 

XX 

908 

346 


530 

622 

xxnr 

390 

1032 

XXVI [ 

152 

147 

XXTI 

193 

847 


727 

623 

XXII 

976 

1033 

XXVJ 

369 

149 


546 

348 

xxn 

870 

624 . 

. xxm 

713 

1047 


347 

162 


293 

351 

xxm 

725 

631 

XXIV 

300 

1050 

XXlll 

637 

1.53 


276 

352 


208 

636 

)» 

501 

1059 


632 

154 


ni 

352 

XXTV 

597 

642 

XXVJ 

792 

1068 

. XXVII 

8)1 

155 

XXITl 

392 

354 

» 

280 

646 

XXV 

1001 

1070 


116 

157 

XXI 

782 

356 

xxn 

555 

648 

„ 

797 

1074 


361 

159 

XXII 

76 

363 

xxiv 

163 

651 


979 




160 


515 

367 

xxm 

553 

664 

„ 

467 




162 

yy 

390 

368 

„ 

572 

671 

1) 

206 




163 


311 

372 

» 

90 

072 

>» 

967 




168 

yy 

429 

373 

xxn 

972 

679 

XXIV 

296 

Mofl 

ran Weekly Noteft, 

169 

yy 

721 

374 

xxnr 

881 

684 

XXVf 

35 


1914. 


170 

XXIII 

396 

876 

»> 

570 

689 

XXV 

765 




171 . 

yy 

398 

379 

XXIV 

204 

692 


794 

1 

XXI 

750 

174 


405 

382 

XXV 

630 

695 


306 

11 

XXIJ 

496 

176 . 

xxn 

317 

385 

’ ' »» 

74 

703 

„ 

428 

13 

XXT 

976 

178 

xxiir 

409 

387 

XXIII 

594 

705 . 

XXV 

690 

16 . 

XXII 

44 

179 . 

XXT 

833 

888 

XXIV 

904 

706 

„ 

726 

24 

XXI 

867 

184 

xxn 

293 

394 

XXIII 

730 

708 . 

)} 

573 

26 

yy 

867 

197 

yy 

883 

396 

XXV 

628 

7ll . 

»» 

608 

27 

XXTT 

1 

198 . 

XXT 

701 

397 

XXIII 

632 

713 . 

XXVI 

475 

28 


18 

200 

xxn 

9 2 

405 

' • yy 

716 

714 

>1 

76 

38 

XXI 

961 

205 

>» 

899 

411 

' ' yy 

355 

716 

XXV 

669 

42 . 

XXII 

51 

216 


776 

417 . 

XXII 

615 

717 . 

»♦ 

657 

15 

XXI 

77 

220 


277 

426 

xxm 

676 

718 

XXVII 

765 

la 

M 

372 

221 . 

XXlll 

321 

480 . 

yy 

162 

728 . 

XXV 

109 

16 . 

XXll 

99 

222 

xxn 

4 

437 

yy 

644 

733 . 

XXIV 

667 

52 


648 

228 . 

xxm 

806 

441 

yy 

645 

735 . 

XXVI 

1 

52 

XVI 1 

758 

231 

xxn 

609 

449 

• * yy 

438 

738 . 

XXV 

592 

53 , 

XXI 

840 

236 


826 

462 

IV 

037 

740 . 

f» 

697 

55 

yy 

762 

240 

yy 

627 

472 . 

•' II w 

625 

742 . 

XXIV 

474 

35 

XXII 

1 

247 

XX 

485 

48! 

XXIV 

686 

746 . 

XXV 

685 

57 

$y 

42 

250 . 

XXHI 

404 

483 , 

'•* ff 


74t . 

XXIV 

304 

58 ' 

XXI 

8-4 

251 . 

»» 

141 

484 . 

XXIII 

wn 

754 . 

XXlll 

714 


^Contains ori|er of reference onlj'i will be printedl l«ttr on w tb Fell Bench decision. 



( 


li ) 


Madrasi Weekl y N’oten, 

}ladras Weekly Sotes^ 


Ondh CaseSf 


Oudh Gases. Vol. XFIf— 


1914 — contd. 



1914— conoid. 



Vol. XVI f. 

1 


coucld. 




liid. Oau. 



Ind. 

Cas. 


lud. Cas. 


Ind. 

Cas. 

Page. 


Vol. Page. 

Page. 


Vol. Pagt\ 

Page. 

Vol. 

Page. 

Page. 

Vol. 

Page. 

7fi7 


XXII 

809 

019 


XXVII 

440 

1 

XX 

894 

347 . 

XXV 

762 

764 

... 

XXVI 

732 

921 


XXVI 

369 

6 

XXI 

201 

364 


908 

766 


XXII 

60 

931 



384 

14 

• • 99 

193 

363 

XXVIl 

196 

767 


XXV 

375 

936 


»> 

78 

18 

XXlll 

.182 

369 


364 

768 


„ 

772 

939 


XXVIJ 

122 

21 


184 

374 


363 

771 


‘XXVI 

986 

948 


XXIV 

294 

25 

XXll 

1001 

377 


419 

776 


XXV 

841 





33 

ii 

315 

379 

* • it 

420 

778 


XXVI 

671 


Suiiptement. 


38 

xx’lll 

448 

386 


424 

779 


„ 

747 





47 


456 

388 

a 

427 

782 


» 

760 

1 


XX] 

789 

52 


406 




782 


XXV 

682 





55 


460 




784 

. . 

„ 

934 



— 


60 


453 




786 



712 





68 

XXll 

293 




7^8 


XXV I 

18 

Xaypui 

Law RepotU. 

86 

XXIV 

223 




790 


XXV 

1004 



Vol. X. 


90 

>1 

286 

(htdh Laxu Journal. 

791 


• „ 

514 





92 

• ii 

976 


Vol. 1. 


792 


)l 

927 

1 


XX 

958 

94 

.. 

137 




793 


)> 

524 

5 


XXlll 

20 

99 

XXlll 

936 

1 

XXll 

529 

794 


XXVI 

67 

8 



498 

105 

>9 

943 

;50 

XXlll 

701 

796 


XXVlIi 

11 

9 


it 

131 

108 

XXIV 

642 

33 

xxr 

744 

795 


XXV 

997 

15 


XXll • 

980 

120 

XXlll 

626 

38 

xxm 

860 

796 



1:06 

17 


XXIII 

166 

134 

XXV 

138 

43 


867 

797 



96L 

19 


Jf 

195 

138 

• ii 

363 

48 


70S 

798 


)> 

916 

21 


• 

213 

142 

XXIV 

604 

50 


871 

^98 


XXIV 

967 

24 



229 

148 

• "i 

119 

57 

xicii 

103 

803 


M 

423 

28 



238 

150 

it 

32 

63 

XXIII 

957 

804 



167 

32 


it 

165 

163 

XXV 

121 

67 

XXI 

985 

807 


XXV 

4.7 

36 


tt 

719 

167 

XXIV 

45 

74 

xxni 

1004 

8 7 


XXVIl 

996 

38 


ii 

704 

169 

XXV 

160 

78 


962 

821 


XXV 

530 

39 



878 

173 


164 

81 


965 

822 


XXVI 

7 

42 



888 

184 

1’ 

633 

86 


969 

831 


XXV 

610 

44 


»> 

893 

186 


46 

89 


972 

832 


XXV r 

57 

51 


XXIV 

808 

193 


146 

92 


976 

833 


XXV 

700 

60 


ii 

860 

207 

• M 

385 

«5 

XXIV 

146 

834 


XXVl 

207 

64 



856 

210 


403 

lOi) 

XXII 

293 

836 


XXV 

290 

72 



831 

213 


409 

124 

XXIV 

788 

864 

.. 

XXVl 

60 

74 


,, 

863 

218 

■ 

302 1 127 

XXIII 

935 

865 


XXV 

583 

76 



8(56 

224 

1) 

316 

133 


468 

867 


XXIV 

967 

78 



868 

235 

}J 

689 

141 

XXIV 

166 

870 


XXVl 

475 

81 


XXVl 

601 

242 


694 

147 

XXIII 

460 

871 


„ 

93 

89 



606 

260 


688 

152 


943 

873 


)1 

273 

91 



598 

262 

• • a 

701 

154 

XXV 

177 

874 


}} 

66 

93 


p 

608 

254 

■ p 

703 

156 

XXIV 

673 

876 


>» 

368 

98 


♦» 

6 3 

256 

ii 

704 

159 

XXll 

315 

875 


XXV 

412 

108 


XXIV 

506 

260 


846 

163 

XXIV 

662 

876 


XXIV 

307 

111 


XXVl 

835 

2(5:1 

p 

996 

175 


2 

883 


XXVl 

337 

112 


XXV 

290 

267 

,, 

708 

184 

” 

15 

889 



249 

129 


XXVl 

810 

273 

ii 

838 

187 


3? 

891 


„ 

71 

133 



813 

276 

' ii 

843 

IPO 

XXIII 

98 

894 


„ 

136 

137 


79 

816 

284 

*’ ii 

732 

191 

XXIV 

109 

896 


XXVII# 

88 

139 


)) 

819 

291 


599 

193 


118 

897 


I) 

90 

144 



830 

294 

i! 

600 

196 


116 

890 


XXVI 

282 

146 


}} 

698 

299 

... „ 

866 

200 


590 

900 


XXVII 

379 

150 


}} 

701 

303 

... „ 

906 

204 


72 

903 


4) 

109 

159 


99 

708 

306 

„• 

907 

218 


695 

906 


„ 

306 

161 


99 

709 i 

309 

XXVI 

1003 

223 


119 

909 


XXVI 

239 

166 



712 

311 

XXV 

1005 

225 


45 

910 


>» 

607 

170 


91 

716 

313 

. t • 

912 

236 


778 

910 


xxvn 

265 

173 


It 

720 

318 

'* 9J 

917 

238 


172 

911 


XXVI 

888 

177 


XXVII 

545 

327 

99 

503 

242 


350 

94 2 


if 

883 

185 


f9 

498 

381 

... XXVI 

526 

244 


28 

916 


;ixv 

944 

188 

... 

99 

506 

336 

' • »» 

621 

246 


759 

916 


XXVII 

274 


• 



339 

•• p 

617 

248 


790 

919 


XXV 

696 



— 


348 

... ,, 

242 

249 





{ 12 

Oudh Law Journal, 1 Oudh Law Journal, 1 
VoL I — oontd. Vol. I— coiioUl. 


Ind. Cas. lud. Caa. 


Page. 

Vol. 

Page. 

Page. 


Vol. 

Page. 

iBl 

XXIV 

871 

564 


XXV 

704 

2f>3 


874 

568 


XXVI 

1003 

271 


951 

670 


» 

237 

273 


780 

674 


fi 

242 

276 .. 


781 

579 


„ 

263 

276 ... 


783 

581 


It 

623 

278 


784 

583 


tt 

536 

281 


643 

585 


tt 

542 

319 ... 

f» 

XX7 

640 

587 


»» 

6«3 

325 ... 

594 

589 


„ 

686 

328 

a 

633 

591 


tt 

647 

330 .. 


638 

680 


tt 

860 

334 


596 

681 


tt 

786 

335 


316 

682 


tt 

872 

344 


603 

684 


tt 

880 

352 . . 


138 

687 


it 

654 

356 . 


608 

692 


tt 

722 

357 

ft 

644 

693 


tt 

722 

3ri0 

a 

6^5 

695 


XXVII 

94 

364 .. 


646 

696 



120 

366 


648 

697 


XXVI 

624 

383 


660 

698 


„ 

600 

38.5 ., 


663 

701 


it 

904 

387 


624 

703 



706 

389 


676 

707 


>» 

709 

397 . 


680 

708 


it 

712. 

403 . 


684 

709 


it 

714 

405 


718 

711 


tt 

664 

407 . 


833 

714 


tt 

717 

416 


840 

717 


tt 

719 

419 


716 

719 


XXVII 

376 

421 . . 

I] 

743 

722 


It 

382 

426 ... 


749 j 

; 724 


tt 

385 

433 ... 


752 1 

1 726 


it 

389 

440 


758 1 

1 731 


tt 

407 

442 .. 


816 

1 733 


It 

176 

447 


823 

' 735 


XXVI 

626 

452 


827 

1 739 


xxyii 

21 

4.56 


849 

1 741 


M 

68 

403 


856 

t 742 


11 

72 

466 


861 

1 745 


11 

73 

470 . 


869 

747 


tt 

118 

475 


806 

761 


tt 

165 

4S1 


996 

! 753 


tt 

196 

485 .. 


916 

’ 759 


It 

20 

487 . 


838 

i 761 


It 

121 

490 


921 

764 


tt 

102 

493 . 

ft 

904 

, 766 


t> 

108 

496 

ft 

908 

1 




603 

ft 

9.7 



— 


612 

ft 

914 





617 

XXVI 

86 

i 




618 

XXIII 

26 

Punjab Law Reporter, 

627 

184 


Vot. 

Xr— 1914 


631 ... 

XXVI 

95 





632 ... 


98 

No. 




6a ... 


169 

1 


XX 

272 

644 ... 


177 

2 


tt 

528 

648 ... 


108 

3 


XXII 

764 

649 . 

99 

204 

. 4 


tt 

769 

663 

XXV 

409 

5 


tt 

767 

667 

XXVI 

231 

6 


XXI 

670 

659 

9 > 

133 

7 


tt 

719 

661 . 


326 

8 

... 

- tf 

722. 




Punjab Law Reporter, Punjab Law Reporter, 
Vul. Xr— 1914— contd. Vol. 1914— conbd. 




Ind. 

Cas. 


Ind, 

Oas. 

No. 


Vol. 

Page. 

No. 

Vol. 

Page. 

9 

... 

XXIIl 

86 

73 

XXII 

528 

10 


19 

89 

74 

)» 

536 

11 



91 

76 

}i 

549 

12 


XXI 

843 

76 . 

tt 

552 

13 



919 

77 ... 

„ 

560 

14 



925 

78 

tt 

542 

15 



951 

79 

It 

544 

16 



944 

80 . 

tt 

671 

17 



932 

81 

tt 

676 

18 



972 

82 

It 

656 

19 


Not reportpble. 

83 

tt 

664 

20 

... 

XXIII 

851 

84 

tt 

687 

21 


Not reportable. 

85 

»» 

646 

22 


XXIII 

527 

86 

tt 

644 

23 


XXII 

508 

87 . 

tt 

647 

24 


XXIII 

317 

88 

tt 

592 

26 



319 

89 

tt 

724 

26 



358 

90 

»• 

680 

27 



352 

91 . 


722 

28 



352 

92 

11 

712 

29 



418 

93 . 

XXIII 

410 

.30 



359 

94 

xxn 

716 

31 



422 

95 

XXIII 

927 

32 


XXII 

861 

06 

XXII 

742 

33 


XXIV 

594 

97 . 

, 

748 

84 



843 

98 


752 

35 


XXIIt 

381 

99 ... 

„ 

792 

36 


XXII 

155 

100 

tt 

795 

37 


XXIII 

468 

101 

,, 

824 

38 


XXII 

160 

102 


797 

39 



242 

103 

,, 

786 

40 



819 

104 

tt 

829 

41 



334 

105 

tt 

806 

42 


XXIII 

934 

106 

xxiir 

395 

43 



97 

107 

,, 

397 

44 



85 

108 


526 

45 


XXII 

250 

109 

XXTI 

811 

46 



38 1 

110 

XXlll 

276 

47 



103 

111 

»» 

940 

48 



406 

112 


4S3 

49 



409 

113 

XXIV 

833 

60 



420 

114 

XXIII 

960 

61 



415 

116 

XXIV 

841 

62 



401 

116 

XXII 

837 

63 



495 

li7 

tt 

851 

54 



393 

118 

tt 

956 

55 

... 

XXIII 

532 

119 


856 

56 


}) 

635 

120 .. 

tt 

660 

57 


. xxrv 

834 

121 ... 


944 

58 


XXII 

960 

122 . . 

xxiv 

846 

59 


Not reportable 

123 

836 

60 


XXIII 

636 

124 

XXII 

896 

61 


XXIV 

169 

125 .. 

tt 

987 




673 

126 . 

>> 

1006 

63 


9) 

687 

127 ... 

»» 

861 

64 


XXIII 

471 

128 ... 

XXIII 

151 

65 

... 

99 

469 

129 ... 


127 

66 


9> 

473 

I29a ... 

}» 

109 

67 


99 

938 

30 .. 

it 

154 

68 


99 

487 

131 ... 

XXIV 

470 

69 


99 

691' 

132 

XXII 

2 

70 


99 

596 

: 133 ... 

XXIV 

477 

71 


XXI?: 

617 

1 134 .. 

XXII 

412 

72 

... 

M 

526 

136 ... 

3^X111 

m. 



( 13 ; 


Ftmjah Laii' Rt'pin ter, Ptmjnb J^ait Rt ihutei, 

rul. XV 1<U4— r(mT(l. IV. r mxA 


Pifij'ih Lcir Heporici. Punjab Record^ \vl. XLIX, 
\<l \ r- -h)l4 -voiifia 1914, 0av7— contd. 



liid. 

(’utJ. 1 


No. 

Vol. 

VliilL'. 1 

No. 

]«() 

Will 

726 

200 

3 37 


341 

201 

13S 


688 1 

202 

]39 


696 i 

203 

140 


443 1 

204 

111 

XXIV 

938 

203 

J42 

XXVI 11 

721 ' 

206 

143 

XXV 

39 

207 

144 


31 

208 

llo 


43 

209 

146 


26 

210 

147 

XXIV 

lOO 

211 

J4h 

XXlll 

2.1 

212 

149 

XXV 

719 

213 

loU 


723 

214 

lol 


7 '3 

213 

3 32 

XXll \ 

908 

216 

133 


299 

217 

134 

XXI \ 

97 1 

2iS 

133 


348 

219 

136 


2 2 

220 

137 

XXlll 

9.9 

221 

138 

XXV 

7 7 

222 

139 


724 

223 

160 

XXlll 

431 

22 4 

161 

XXV 

839 

223 

162 

XXlll 

8i7 

226 

163 

,, 

138 

227 

164 


308 

228 

163 

XX fV 

236 

229 

160 

>> 

669 

230 

167 

XXTIl 

462 

231 

168 

XXV 

343 

232 

169 

Not lepoi 

table. 

233 

170 

XXIV 

962 

23 4 

I7i 

XXlll 

330 

233 

172 

XXIV 

842 

236 

173 


883 

237 

174 


880 

238 

173 


893 

239 

176 

?) 

.'‘94 

240 

177 


894 

2 41 

178 


898 

1 212 

179 

n 

902 

203 

180 


903 

24 4 

181 


947 

243 

182 


048 

1 246 

183 

XX lU 

8 43 

1 247 

184 


833 

1 248 

185 

XXi V 

692 

1 219 

186 

XXV 

311 

230 

187 

XXlll 

070 

251 

1^8 

XXIV 

682 

252 

189 

• • )> 

684 

233 

190 


687 

, 234 

191 

XXill 

902 

253 

192 

XXIV 

689 

1 236 

193 

» 

623 

237 

194 

XXV 

24 

' 258 

193 

XXVI 

312 

! 250 

196 

XXV 

710 

1 260 

197 


783 

i 201 

198 

• n 

622 

1 262 

199 


668 i 268 


[lid. 

Ca.*- 


Ind 

Ca*' 


Ind. 

( Ins. 

Vol. 

Pa^o. ; 

x<. 

Vol. 

Pa»c 

.N«j. 

Vol. 

Viip;v. 

KXV 

616 i 

261 

\XV 

63 1 

37 

XXII 

319 


672 ; 

265 


565 

38 


371 


144 1 

266 . 


513 

39 

XXI V 

393 


129 1 

267 


5 12 

1(1 

894 


82 ! 

26S 


3 49 

41 

XXII 

415 

XXII 

607 i 

269 

XWl 

961 

42 

XXV 

642 

\X1\ 

338 

270 

.\\ 11 

371 

43 

XXII 

401 


361 

271 

\.\l 

901 

1 11 

XXV 

.302 


379 

272 


S 43 

; 13 

XXII 

80.3 


1J7 

273 


9o7 

16 

XXlll 

532 


378 

274 


1008 

47 


.336 


381 

275 


853 

18 

\\1\ 

379 


630 

276 

XX\ 1 

987 

49 

XXV 

443 


636 

277 

\XV 

360 

' 30 


111 


368 

278 

,, 

513 

51 

XXII 

821 

XM' 

480 

279 


.353 

r)i2 

„ 

8 46 


8.16 

280 

XXV 11 

332 

; 53 

XXlll 

927 

XXI V 

♦i78 

281 

XXVI 

343 

i 

XXV 

437 


9 3 

282 

XXVIl 

89 

35 

XXI\ 

477 


926 

283 

XXVI 

282 

56 

XXV 

.306 


920 

284 

.Vof i»'p<)iial)lr 

i 37 

, 

30 4 


9 ' 2 




' 58 

, 

338 


941 





59 

XXI V 

KK) 


980 




60 

XXlll 

131 


928 




I 

XXV 

.312 


930 

P(( niab 

Reitad, To/. 

xux, 

’ 62 


(39 


931 


1914, Lhetl 


63 

XXllL 

91 

XXV 

978 




; 61 

XXV 

448 


871 

1 

XXII 

953 

65 

XXII 

549 


982 

2 

XTX 

853 

1 66 


() 47 


68 

3 

XXTJl 

127 

I 67 .. 

XXV 

393 


33 1 

4 

XJX 

981 

1 68 

XXII 

793 


395 

5 

KX 

11 

1 69 

XX1\ 

23() 


536 

6 


31 

1 70 

XXV 

163 

xicv 

6/2 

7 

XXlll 

299 

; 71 


343 


506 

1 8 . 

\x 

104 

' 72 

'» 

356 


538 

9 


197 

' 73 


553 


035 

10 


203 

i 71 

XXII 

732 


437 

1 1 

XXII 

911 

: 75 

„ 

829 


278 

12 


896 

i 76 

XXlll 

21 1 

XX\I 

341 

13 

XX 

131 

1 • 

XXV 

697 

\xv 

545 

1 1 


36 1 

' 78 

XX [ 1 1 

83.3 


871 

15 

,, 

755 

' 79 

XXV 

.319 


881 

! 

XXlll 

134 

i 80 

,, 

3( >3 


418 

1 

XX 

.332 

i 

, 

429 


329 

! 18 

XXlll 

276 

' 82 

,, 

360 

XXVI 1 

251 

! 19 

XX 

777 

83 

XXVI 

441 


252 

1 20 


817 

' 84 

XXII 

797 

’’ 

236 

i 

\XL11 

51 1 

1 ^0 

XXlll 

817 


257 


XXI 

843 

! 86 

XXVI 

713 

XXlll 

748 

! 23 

XXVI 

312 

. 87 

.• 

3 43 

XXV 

441 

! 24 

XXV 

7:0 

88 


486 


443 

, 25 

XXlll 

9:9 

. 89 . 

,, 

707 


180 

I 26 


908 

90 

}» 

812 


502 



527 

91 

XXIV 

417 


439 

i 28 

XXT 

9i'3 

92 

„ 

928 


304 

1 29 

XXIV 

2 2 

93 

XXVI 

.524 


3.37 

' 30 

XXTIl 

422 

94 . 

XXII 

837 

}J 

355 

31 

XXI 

577 

95 

XXIV 

980 


334 

32 

XXTIl 

317 

; 96 

»> 

630 


463 

33 


393 

' 97 

„ 

920 


525 

34 

XX r 

919 

j 98 

xxvir 

381 


5i7 

33 

XXV 

435 

99 


393 

1* 

522 

36 .. 

XXI 

932 

1 100 .. 

XXVi 

‘4-fi 



( w ) 


Pimiab VoL XL/X; 1 Vnnjtth WeMij Rt'ijnrici, 

11 I rv mil 


1914, CV?’// -coiicld. 


VoL fX 1914, CntL 



lii<i. 

Cllb. 


Inil 

Nt». 

Vol. 

Pa«o. 1 

No. 

Vol. 

101 

XXVIJ 

69 1 

1 

.XXlll 

102 

XXIV 

030 

2 


303 

XXVIl 

93 

3 

•» 

104 

XXTV 

942 

1 


105 

... XXVIl 

1’3 

5 

55 

106 


115 

0 


107 


94 

7 

XXI 




8 

XXil 




9 



CrntnnnJ. 


10 

xxm 


a 

4 

o 

6 

7 

8 
9 

10 

11 

12 

13 

14 
lo 
16 

17 

18 
L9 
20 
21 
22 

23 

24 

25 
2(5 

27 

28 

29 

30 

31 

32 

33 

34 

35 
30 

37 

38 


XXlll 


XXIV 

XXVTll 

XXIV 

XXVII 

XXV 
XXVIl 

XXV 

XXVI 
XXlll 

XXII 

xxiir 

XXV 

XXlll 

XXIT 

XXVII 

XXV 
»> 

XXVI 


XX TV 

X’XV! 

XXV 

XXVI 

XXVII 


09(i 

688 

720 

348 

971 

721 

958 

568 

203 

525 

210 

3?9 

025 

473 

4'^3 

1006 

508 

5-3 

408 

748 

200 

5 7 
515 
305 
323 
052 
578 
581 

\m 

034 

522 

006 
842 
004 
844 
897 
833 
901 


vcn ICC. 


XXV 

867 


854 

xxVi 

750 

XXV 

831 

XXVIl 

4.7 


791 


11 

12 

13 
11 
15 
10 

17 

18 

19 

20 
21 
22 

23 

24 

25 
20 

27 

28 

29 

30 

31 

32 

33 
31 
35 
30 

37 

38 

39 

40 

r. 

12 

4:1 

14 
45 
10 

47 

48 

49 

50 

51 

52 

53 

54 

55 
50 

57 

58 

59 
00 
61 
02 
03 


XXT 


XX ni 

XXJ 

XXI 
XXTIJ 


Cas. 
Paj^o. I 

317 
3 9 
352 
352 

358 

359 
941 
801 
801 
418 
422 
351 

950 
719 
722 

951 
381 
932 

972 

925 
89 
91 
80 


Mo. 

05 

66 

07 

68 

69 

70 

71 

72 

73 
71 
75 
70 

77 

78 

79 

80 
81 
82 

83 

84 

85 
80 
87 


?My llepiV'tci . 

1 Punjab Weekly lit^povtct, 

, Civil— 

-contd. 

\yoLTX, IQU, Civtl— 

couold, 

lud. 

Ca". 


hid. 

Cas. 

Vol 


No. 

Vol. 

Pajre. 

XXV 

723 

j 129 

XXlll 

845 


724 

130 .. 

,, 

151 

xxli 

592 

131 

XXV 

211 

XXIV 

009 

132 

08 

XXll 

542 

133 

XXV 

35 

XXIV 

883 

1 134 

XXIV 

630 


894 

1 135 

,, 

030 

XXll 

855 1 

L30 

,, 

913 

XXIV 

893 

137 

XXll 

409 

XXll 

821 

138 

,, 

792 

829 

139 

XXV 

874 

XXIV 

880 

140 

,, 

881 


898 

141 

XXll 

712 

X.XITI 

402 

142 

XXVIl 

401 

XXV 

042 

143 

332 

XXIV 

902 

141 

XXV 

278 


903 

145 

»» 

180 

XXlll 

089 

' 140 


357 

151 

' 147 

XXIV 

301 


XXIV 
XXlll 

XXV 
XX r 


092 

97 

511 

400 


148 

119 

150 

151 


XXVJ 


177 

379 

117 

34r) 


55 

XXI 

919 

88 

XXIV 

082 

152 . 

XXV 

538 

XX 

203 

89 

XXlll 

85 , 

153 


437 

XXll 

8K) 

90 


109 I 

154 


500 

XXlll 

591 

91 

XXIV 

081 

155 


545 


590 

92 . 

„ 

087 ' 

J5G 

XXVIl 

89 

XXll 

319 

93 

XXII 

900 

157 

XXVL 

282 

XXlll 

938 ' 

94 

XXIV 

023 

158 

XXV 

448 


940 1 

95 

XXll 

837 ' 

159 

XXVIJ 

257 


525 

96 

XXV 

022 ' 

159 

“I 

252 

\i)t icpor 

(able. 

97 

XXlll 

550 ' 

1()0 

XXV 

443 

XXIJ 

45 

98 

XXV 

6.58 1 

161 

„ 

439 

XXlll 

395 

iH) 

xxTir 

158 ! 

102 

XXVIl 

2.50 


379 

100 

XXV 

616 

103 . 

. XXV 

441 


IJO 

101 

XXll 

112 

104 

XXVJ 

882 


270 

102 

XXV 

672 

165 

XXV 

403 

XXll 

047 

103 

.XKIII 

.532 

100 

XXVIl 

251 

XXll 

549 

104 

XXV 

129 

107 

XXV 

565 


528 

105 

XXTL 

607 

108 

XXVTl • 

446 


044. 

106 

XX V 

82 

109 

XXV 

549 


064 

107 

XXll 

680 


Untninay 



040 

108 

XXV 

144 





520 

109 

XXll 

517 

1 

XXIV 

594 

XXHJ 

445 

110 

XXV 

180 

2 

XXll 

767 

XXIT 

637 

111 


850 

3 

,, 

759 

XXV 

51 

112 


871 

4 

55 

754 

XXll 

560 

113 

XXIV 

236 

5 

XXIV 

844 

XXV 

43 

114 


470 

6 

XXI 

679 

XXII 

544 

115 

XXlll 

970 

7 

XXIV 

573 

XXTV 

100 

116 


902 1 

F 

XXll 

150 

XXII 

403 

117 


934 

9 

XXIV 

587 

XXV 

26 

118 ... 


927 

10 

XXIII 

409 

xxir 

381 

119 


835 

11 

XXlll 

471 

XXV 

59 

120 


817 

12 

^of rr portable. 

XXll 

393 

121 

XXIV 

920 

13 

XXlll 

473 

XXV 

710 

122 

>> 

942 

' 14 

J> 

483 

XXII 

797 

123 

55 

941 

15 

1» 

487 

XXV 

715 

124 

95 

928 

10 

11 

408 

XXIt 

805 

125 


930 

17 

XXII 

334 

XXV 

717 

126 

95 

980 

18 

XXTV 

833 

XXII 

716 

127 

55 

678 

19 


834 

XXV 

719 

128 .. 

¥ 

931 

20 

»» 

m 



( t-’i ) 


Punjab Weekly Reporter^ 
Vol. IX, 1914 — Crinmml 
— ooudd. 


Tnd. 

Cas. 

No. 

Vol. 

Page. 

21 

XXIV 

841 

22 . 


169 

23 . 

ft 

842 

24 

XXV 

839 

26 . 

XXII 

748 

26 . 

XXTV 

962 

27 

XXII 

987 

28 

XXV 

343 

29 

XXIV 

948 

30 

XXII 

724 

31 

XXIV 

947 

32 

XXII 

1006 

38 . 

. • a • 

722 

34 

XXV 

982 

36 . 

XXIV 

978 

36 

578 

37 

>1 

581 

38 

XXIIT 

508 

39 . 

, 

748 

40 

XXVI 

1001 ! 

41 

ft 

1006 

42 

. XXVlll 

154 

43 

XXVI 

667 

44 

XXVJtl 

145 

46 . 

XXV 

522 

46 

XXVI 

998 

47 

XXV 

617 

48 .. 

XXVII 

164 

49 .. 

„ 

166 

60 

XXV 

634 

51 


513 


Si7ul Jmw Ueyorteif \ Crimttial Law VrMml Law Journal^ 

Vol. F/I— concld. I Vol, XV, Vol, XF— ooAtd. 

Tnd. Cae. Ind. Cas. Ind. Caa. 

,#?<*. Vol. Page. Page. Vol. Page. Page. Vol. Page. 

B . XXIV 798 1 .. XXII 146 166 .. XXII 742 

9 „ 813 1 .. „ 146 169 ... „ 746 

7 V 949 2 .. „ 146 I7l 747 

2 .. M6l 8 . „ 147 171 ... „ 747 

4 962 4 . . M 148 172 ... „ 748 

9 „ 944 6 ... „ 160 176 ... „ 751 

9 M 961 10 . „ 164 176 .. „ 762 

1 „ 977 n .. „ 166 177 ... „ 768 

;i XXV 344 13 „ 167 178 ... „ 754 

14 „ 168 179 766 

Vol. vni. 16 . „ 160 180 . .. 756 


Sivd Fmw Repo Her, 
Vol, VU 


XXVII 

XXV 

XXVI 
XXV 

XXVII 
XXV 


Ind. 

Cas. 


Ind. 

Cas. 

Vol. 

Page. 

Page. 

Vol. 

Page. 

XXII 

146 

166 .. 

XXII 

742 

)» 

146 

169 ... 


746 


146 

171 ... 

It 

747 


147 

171 ... 

tf 

747 

»» 

148 

172 ... 

ft 

748 

»» 

160 

176 ... 

ft 

751 

»» 

164 

176 .. 

tt 

762 

» 

165 

177 ... 

It 

768 

ij 

167 

178 ... 

ft 

754 

»> 

158 

179 


766 

♦) 

160 

180 . 


766 

M 

161 

183 ... 

>* 

769 

»» 

161 

184 

tt 

760 

»* 

163 

186 . 

tt 

762 


66 

187 . 

tf 

768 

♦ > 

>66 

188 


764 


166 

188 

t* 

764 

»» 

167 

190 


766 

,, 

168 

191 

>» 

767 


169 

191 

If 

767 


171 

192 


768 

>» 

173 

192 

tt 

768 

„ 

174 

1L3 


977 

»» 

176 

195 

tt 

979 

»> 

177 

196 

tf 

980 


170 

197 .. 

ft 

981 

„ 

183 

200 

tf 

984 

tf 

185 

202 


986 

„ 

187 

203 


987 

„ 

I**? 

207 


991 


190 

209 

)) 

998 


192 

212 


996 

»» 

821 

217 


1001 

ff 

324 

22' 

,, 

1006 


324 

222 


1006 


334 

222 

tt 

1006 


336 

224 

ft 

1006 

„ 

417 

225 

XXUI 

177 

„ 

120 ' 

2:9 


181 

r 

422 

230 

,, 

182 


428 

231 


183 

>1 

424 

232 


184 

„ 

125 

233 


186 

„ 

426 

234 


186 

„ 

129 

235 ... 


187 

»» 

430 

236 


186 

>» 

431 

240 


192 

»* 

432 

241 


193 

„ 

495 

242 


194 

>1 

190 

243 


195 


721 

243 


196 

»» 

721 

250 


202 

» 

722 

251 


208 

•> 

,723 

253 


206 


724 

263 . 


205 


726 

254 


206 

ff 

720 

266 .. 

tt 

207 

ft 

730 

266 .. 

tt 

208 

tt 

731 

256 

tt 

306 

It 

784 

267 

tt 

465 

It 

736 

259 

tt 

467 

>1 

737 

260 . . 

tt 

468 

n 

789 

261 

tt 

469 

tf 

740 

262 

'fv 

tt 

499 



( 16 ) 


Criminal Law Jourml, { 
VoL ZF-^contd. ! 



Ind, 

Cas. 

Page. 

Vol. 

Page. 

268 ... 

XXIII 

471 

26.5 

»» 

478 

266 

ff 

473 

267 

„ 

475 

268 

„ 

476 

2t0 .. 

ft 

478 

271 ... 

ft 

479 

276 . 

„ 

483 

276 


484 

378 

»» 

486 

279 .. 


487 

281 . 


489 

281 . 


489 

283 . 


401 

284 

„ 

492 

286 

*> 

493 

288 

ft 

496 

289 

It 

497 

290 .. 

»i 

408 

290 . 

„ 

498 

291 

ft 

499 

291 

„ 

.499 

292 . 

ft 

600 

203 

ft 

501 

295 . 

... 

608 

296 . 

»* 

503 

296 

„ 

604 

297 .. 

„ 

505 

297 

tf 

505 

298 


506 

299 


507 

300 .. 


508 

soc 

,, 

.508 

302 .. 

tf 

510 

303 

ff 

5 J 

304 

„ 

512 

306 . 

„ 

667 

809 .. 


661 

326 ... 

„ 

678 

336 

*1 

688 

837 .. 

>1 

689 

344 

II 

696 

348 

II 

700 

849 


701 

361 . 

II 

703 

852 

„ 

704 

353 . 

>1 

721 

.364 .. 

„ 

722 

866 

II 

723 

367 .. 

11 

726 

367 

ii 

726 

368 ... 

II 

726 

859 .. 

11 

727 

359 ... 

»> 

727 

360 ... 


728 

362 ... 

II 

730 

362 ... 

11 

730 

363 ... 

>1 

731 

366 ... 

II 

733 

366 ... 

»i 

734 

867 ... 

ti 

736 

867 ... 

II 

736 

868 .M 

»i 

786 

869 ••• 


787 


Orimindl Law JcurnaU 
Vol ZF— oontd. 


Ind. Cas. 


Pasre. 

Vol. Page. 

871 XXIII 739 

872 

740 

873 

„ 741 

376 

„ 748 

876 

743 

376 

744 

377 

.. 746 

378 

746 

378 

746 

379 

„ 747 

380 

„ 748 

382 

„ 750 

383 

751 

384 

>. 762 

386 

986 

402 .. 

„ 1002 

404 

„ 1004 

406 

1006 

407 

1007 

'108 

„ 1008 

409 XXIV 145 

410 

„ 146 

417 

„ 153 

420 

M 156 

423 

„ 159 

424 

„ J60 

426 

16i 

427 

„ 163 

428 

„ 364 

429 

166 

43i 

„ 367 

433 

„ 169 

434 

,, 170 

41^6 

,, 172 

1.38 

II 174 

439 

„ 176 

440 

176 

441 . 

„ 321 

447 

„ 327 

452 

„ 332 

460 

„ 340 

468 .. 

,1 348 

470 , 

„ 350 

471 

„ 361 

472 

n 352 

472 

362 

473 . . 

„ 561 

474 . . 

,, 662 

480 ... 

„ 668 

483 

» 571 

484 . 

572 

484 

672 

486 ... 

573 

488 

„ 676 

488^ 

„ 676 

490 

,1 578 

493 , 

1 , 581 

497 

„ 685 

499 . 

» 587 


600 

601 

602 

604 

606 


588 

680 

690 

662. 

604“ 


(*rtmmal Law Journal, • 
T 0^ ZF- oontd. 



Ind. 

Cas. 

Page. 

Vol. 

Page. 

607 

XXIV 

596 

609 


597 

511 


599 

512 


600 

513 


601 

515 . 


603 

616 .. 

99 

604 

619 

99 

607 

620 


608 

521 

9 

833 

622 


834 

522 


834 

523 


836 

624 

99 

836 

625 . . 

99 

837 

526 


S41 

630 


842 

581 


843 

532 .. 


844 

532 


844 

.533 

99 

845 

636 , 

}9 

848 

637 


945 

638 .. 

99 

946 

638 


948 

5.S0 

99 

947 

639 

99 

947 

540 

99 

948 

5il 


949 

543 


951 

544 


1)62 

646 ... 

99 

954 

540 

*9 

967 

550 .. 


958 

552 

99 

960 

.563 


961 

554 


962 

666 

99 

963 

569 

99 

967 

663 . 

99 

971 

666 

*9 

974 

f67 


976 

668 

99 

976 

668 .. 


976 

669 

XXV 

321 

671 ... 


323 

671 .. 

II 

323 

672 


324 

672 


324 

574 


326 

576 


327 

676 


327 

676 . 


328 

677 . 


329 

577 


329 

678 

” 

330 

678 . 


830 

679 


331 

581 

J, 

383 

584 

ff 

836 

884 

ff 

386 

685 ... 

ft 

887 

686 


888 

687 

ff 

880 


Criminal Law Journal, 
VoL ZF— oontd. 


Page. 

600 

591 

502 

692 

693 
696 
696 

598 

599 

599 

600 
601 
602 
603 
603 

005 

006 
610 
6 2 
613 
610 
6 6 
6 1 
6 9 

619 

620 
021 
622 

625 

626 
a30 
632 
638 

637 

638 

639 

640 

641 
643 
646 

648 

649 

650 

651 
654 
654 

657 

658 
661 
661 
662 
662 
668 
664 
666 
666 
667 

667 

668 

669 

670 

671 

672 
678 


Ind. 

Vol. 

XXV 




»» 


>» 




>» 






» 

>» 

»» 

>» 

»> 

»> 

If 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

)» 

»» 

»> 

it 

tt 

tf 


Cas. 

Page. 

342 

343 

344 
344 

346 

347 

348 

350 

351 
351 
852 

613 

614 
616 
616 

517 

518 
622 
524 
526 
528 
628 
626 
627 

627 

628 

629 

630 

633 

634 
638 
640 
833 

837 

838 

839 

840 

841 
843 
846 
848 

977 

978 

979 
982 
982 
986 
986 
989 

989 

990 

990 

991 

992 

993 

994 
996 

995 

996 
097 
998 

QOQ 

cWV 

1000 

1001 



( 17 


Criminal La u Journal^ ( Criminal Law Journal^ , Crimilml hair Journal ^ Criminal Laic Journal ^ 

Yul. XV — c’outd. Vol, XV — contd. VoL XT' — i*ontd. ' Vol. XV — concld. 



Ind. 

Gas. ' 


Ind 

Cafi. ' 


Ind. 

Gas. 1 


hid. 

Gas. 

Page. 

Vol 

Page. 

Page. 

Vol. 

Page, 

Page 

Vol. 

Page. 

Page 

Vol. 

Page. 

eio 

XX^ 

1003 

690 

XXVj 

138 ' 

701 

XXVT 

149 

720 

XXVT 

168 

676 


1004 

693 


141 

703 

,, 

161 

721 


169 

677 ... 


1005 

693 

y ‘ 

141 

704 


152 

722 


170 

678 ... 


1006 

694 


142 

704 


152 

723 


171 

680 . 


008 

695 

/} 

143 

70.') 


153 

724 


172 

680 .. 


lOOS 

1 695 

7/ 

143 ’ 

707 

jj 

155 

725 


173 

681 ... 

XXVI 

129 

696 .. 


144 ! 

708 


156 

726 


174 

683 .. 


131 

697 

)) 

145 ; 

709 


157 

727 


175 

685 ... 


133 

698 


146 I 

710 ... 


1,58 

728 


176 

686 


134 

698 


146 1 

712 


160 




887 


135 

700 


148 j 

1 713 


161 




688 

" 

136 

700 . 

5) 

148 1 

1 

711) 

1 


167 







I 

TABLE 

OF 

Cases reported in Volume XXV of Indian Cases, 1914. 

An asterisk (*) denotes cases not reported yet elsewhere. 


Names of cases reported. , 

Where reported. 

1 

3 

ii 

0 ^ 

(2 

A Second G-rade Pleader, In the matter of 

s. C. 15 Cr. L. J. 587 

339 

Abbakka Shetthi v. Seshamraa 

s. c. 16 M. L. T. 442; (1914) M. W. 


1 

N. 915 

944 

Abbas Quli Khan v. Emperor 

s. c. 17 0. C. 276; 15 Cr. L. J. 643 

843 

Abdul All* V. Puran Mai 

s. c. 82 P. R. 1914; 277 P. L. E. 



1914 

560 

Abdul Basit v. Abdul Salam 

*Oudh Judl. Commr.’s Court 

227 

Abdul Bahim Khan v. Ahmad Khan 

s. c. 12 A. L. J. 303; 36 A. 231 ... 

162 

Abdul Rahim Sahib v. Emperor 

s. c. (1914) M. W. N. 498; 15 Cr. 


L. J. 676 

328 

Abdul Rahman v. O^Brien W. 

s. 0 . 257 P. L. R. 1914 

357 

Abdul Samad v. Municipal Board, Meerut ... 

8. c. 12 A. L. J. 445; 36 A. 329 ••• 

207 

Abul Hasan v. Aziz Ahmad 

♦Allahabad High Court 

661 

Adaikka Maistry v. Muthusami Ambalagaran 

s. c. 27 M. L. J. 24 

144 

Adatrao Gavayyamma v. Dandi Seetha- 
ramaswami 

s. c. 1 L. W. 821 

615 

Adayapadi Bamanna ifdpa v. Krishna Udpa... 

s. c. 27 M. L. J. 167 

450 

Adhar Chandra Pal v. Dibakar Bhuyan 

s. c. 41 0. 394 

76 

Ahmad Gul v. Emperor 

s. c. 22 P. R. 1914 Cr.; 262 P. L. 


R. 1914; 15 Cr. L. J. 605; 47 P. 
W. R. 1914Cr. 

517 

Ahmad Husain y. Riaz Ahmad 

s. c. 12 A. L. J. 1085 

186 

Ahmadi Begam v. Raja Hdit Narain Singh . . . 

s. c. 17 0. C. 173 

164 

Ahsanullah Khan v. Mansukh Ram 

8. c. 12 A. L. J. 511; 36 A. 403; 

350 


15 Cr. L. J. 598 

Alagappan v. Karuppa Chetty 

*Madra8 High Court 

503 

Alauddin Khan y. Emperor 

s. c. 17 0. C. 273; 1 0. L. J. 487; 

838 

15 Cr. L. J. 638 

Alliance Bank y. Kahan Sin^h 

8. C. Ill P. W. R. 1914; 216 P. L. 

856 

R. 1914; 4 P. R. 1915 

Allu V. Emperor 

8. c. 34 P. W. R. 1914 Cr.; 229 P. 


L. R. 1914; 16 Or. L. J. 654 ... 

982 

Amar Das v. Sukh Dial 

8. 0. 86 P. W. B. 1914; 186 P. L. 

511 

R. 1914 



( U ) 


Names of cases reported. 

Where reported, 

Page of Ind. Cas. 
VoL XXV. 

Amar Singh v. Karam Singh 

s. c. 50 P. R. 1914; 251 P. L. R. 



1914; 163 P. W. R. 1914 

441 

Amir v. Faqira 

s. c. 242 P. L. R. 1914; 139 P. W. 



R. 1914 

874 

Amir Ali v. Aykup Ali Khan 

8. c. 19 C. L. J. 428; 41 C. 347 ... 

509 

Amir Begam v. Muhammad Ismail Khan 

s. c. 65P. W. R. 1914; 150 P.L. 



R. 1914 

723 

Ananthanarayana Aiyar v. Athimuthu Aiyar 

s. c. (1914) M. W. N. 385 

74 

Anantharama Vadhiar v. Muthia Tevan 

s. c. (1914) M. W. N. 776; 15 Cr. 



L. J. 641 

841 

Anaragi Kunwar v. Kashi Rai 

^Allahabad High Court 

197 

Annada Hait v. Khudi Ram Hait 

s c. 19 C. L. J. 532 

558 

Annamalai Pattar v. Natesa Iyer 

8. c. (1914) M. W. N. 792 

927 

Annasawmy Aiyangar v. Muthukumara Pillai 

s. 0 . 15 Cr. L. J.663 

991 

Arasappa Pillai v. Manika Mudaliar . 

s. c. 16 M. L. T. 301 

587 

Arjan Singh v. Lachman Singh 

8. c. 104 P. W. R. 1914; 203 P. L. 



E. 1914; 81 P. R. 1914 F. B. 

429 

Arunachala Aiyar v. Ramasami Aiyar 

8. c. 1 L. W. 849; 27 M. L, J. 517; 



16M. L. T.S97 

618 

Arunachala Mudali v. Grovindaraja Mudali ... 

s. c. IL. W. 673 

434 

Arunachellam Chettiar v. Muthayani Thaven... 

s. c. 26 M. L. J. 575 

675 

Asam Raghavulu Setty v. Pellati Sitamma ... 

8. c. 16 M. L. T. 178; 27 M. L. J. 



266; (1914) M. W. N. 692 

794 

Atchutaramiah v. Secretary of State 

8. c. 16 M. L. T. 349; (1914) M. 



W. N. 785 

712 

Avudai Ammal v. Ganapathi Aiyar 

^Madras High Court 

i 28 

Ayyagari Veerasalingam v. Kovvuri Basivireddi 

s. c. 27 M. L. J. 173; 1 L. W. 541; 



16 M. L. T. 125 

56 

Ayyaparaju v. Secretary of State 

s. c. 37 M. 298 

894 

Babbu V. Sita Ram . . , 

8. c. 12 A. L. J. 806; 36 A. 478 ... 

426 

Badhawa v. Jallu 

8. c. 112 P. W. R. 1914; 228 P. L. 



R. 1914 

871 

Bahadur Chand v. Naina Mai 

s. 231 P. L. R. 1914; 133 P. W. 



R. 1914; 14 P. R. 1915 

35 

Bai Fatma v. Rander Municipality 

8. 0. 16 Bom. L. R. 529; 38 B. 597 

411 

Baij Nath v. Emperor 

s. 0 . 1 0. L. J. 416; 15 Cr. L. J. 



640 

840 

Baiju Singh v. Narain Din 

8. (J. 1 0. L. J. 364 

646 

Bal Kishun v. Sipahi Lai 

s. 0. 12 A. L. J. 803; 36 A. 468; 15 



Cr. L. J. 584 

336 

Bildeodass Basantlall v. Lolit Mohan Nandy 

^Calcutta High Court 

747 

Billia V. Emperor 

8. c. 24 P. W. R. 1914 Cr.; 161 P. 



L. R. 1914; 15 Cr.L. J. 639 ... 

839 

Bandoo Krishna v. Narsingrao 

Bansidhar Lachhminarayen v. Jvvalaprasad 

8. c. 16 Bom. L. R. 527; 38 B. 662 

406 

Gayaprasad 

s. c. 16 Born* L. R. 434 ... 

52 


Names of cases reported. 


Baran Barai v. Mata Prasad 

Baru Mai v. Dwarka Dass 
Basir-ud-din Ahmad v. Himmat Ali Mondal... 
Bata Mandal v. Manindra Chandra Nandi 
Begam-iin-nisa v. Habib-ullah Khan 
Be joy Krishna Majumdar v. Dwarika Krishna 
Majumdar 

Beni Madho v. Ram Harakh 
Bhabuti Rai v. Harbans Rai 
Bhag Bhari v. Jawahar Bingli 

Bhagirathi v. Suraj Mai 

Bhag wan Das v. Kanshi Ram 
Bhagwan Das v. Ram Bai 

Bhagwati Prasad Singh v. Parmeshar 
Bhagvvati Saran v. Parmeshar Das 
Bhai Khan v. Des Raj 
Bhakta Mahto v. Udit Narain Singh Deo 
Bharosa v. Kmperor 

Bhawani Das v. Balm Singh 
Bhawani Prasad v. Subhagi 
Bikhchand v. Verhomal 
Binda P.arshad v. Ram Bhajan 
Bindhaclial Prasad Rai v. Lai Bihari Rai 

Bir Mahamed Rowther v. Nagoor Rowther ... 

Bir Singh v. Kalian Singh 

Birbal v. Kishori Lai 

Bisheshar Bakhsli Singh v. Debi Bakhsh 
Singh 

Bisheshar Dayal v. Jawala Prasad 
Bishnn Charan Roy v. Bipin Chandra Roy ... 
Bisses war Ray v. Rajenda Kumar Singha 
Bommaya Hegade v. Srinivasa He bbara 
British India Steam Navigation Co. Ltd., v. 
Fakir Mahomed 

Brundavana Chandra v. Pragada Rammayya... 
Bulanda v. Fateh Din 

Bulchand Ramchand v. Emperor 


Where reported. 

Page of Ind. Cas, 
Vol. XXV. 

s. c. 12 A. L. J. 821; 36 A. 469; 15 


Cr. L. J. 616 

528 

♦Allahabad High Court 

667 

♦Calcutta High Court 

852 

s. 0. 19 C. W. N. 321 

829 

s. 0. 1 0. L. J. 357 ... 1 

644 

♦Calcutta High Court 

218 

s. c. 1 0. L. J. 334 

596 

♦Allahabad High Court 

1 

s. 0. 71 P. R. 1914; 155 P. W. R. 


1914; 241 P. L. R. 1914 

545 

.s. c. 12 A. L. J. 684; 15 Cr. L. J. 


575 

327 

s. a 253 P. W.R. 1914 

180 

s. c. 58 P. R. 1914; 236 P. L. R. 


1914; 152 P. W. R. 1914 

538 

s. e. 1. 0. L. J. 356 

608 

s. c. 12 A. L. J. 79i; 36 A. 476 ... 

283 

s. c. U. B. R. ( 914) II, 16 ... 1 

771 

♦Calcutta High Court 

899 

s. 0. 12 A. L. J. 490; 15 Cr. L. J. 


599 

351 

♦Allahabad High Court 

273 

s, c. 12 A. L. J. 995 

728 

s. 0 . 8 S. L. R. 57 

924 

s. c. 17 0. C. 254 

703 

s. 0 . 12 A. L. J. 506; 36 A. 382; 


15 Cr. L. J. 578 

330 

s. 0 . 16 M. L. T. 163; 27 M. L. J. 


483 

576 

s. 0 . 44 P. R. 1914; 254 P. L. R. 


1914 

502 

s. c. 12 A. L. J. 463 

88 

s. c. 17 0. C. 153 

121 

s. c. 12 A. L. J. 817; 36 A. 426 ... 

415 

s. c. 18 C. W. N. 622 

729 

s. c. 18 C. W. N. 949 

228 

s. c. 27 M. L. J. 305 

900 

s. c. 7 L. B. R. 257 

805 

s. c. 26 M. L. J. 600; 1 L. W. 486 

664 

s. c. 57 P. R. 1914; 256 P. L. R. 


1914 

: 504 

s. 0. 8 S. L. R. 55; 15 Or. L. J. 675 

1003 



( iv ) 


Names of cases reported. 

Where reported. 

i 

Chakra varthi Nainar v. Ammaippa Nainar ... 

s. c. 1 L. W. 519 

117 

Challa Narsi Reddi v. Vadumula Virareddi ... 

s. c. (1914) M. W. N. 919 

893 

Chanda Singh v. Wasawa Singh 

s. c. 108 P. W. B. 1914; 202 P. L. 



R. 1914 

144 

Chandar Bhan v. Har Gopal 

s. c. 12 A. L. J. 1098 

183 

Changa Mul v. Provincial Bank Ltd. 

s. c. 12 A. L. J. 667; 36 A. 412 ... 

210 

Chatterpal v. Gajadhar Upadhya 

* Allahabad High Court 

59 

Cheruvalath Kunhanari v. Thejryatath Koran 

s. c. (1914) M. W. N. 497 

50 

Chidambara Gurukkal v. Sengoda Gounden ... 

8. 0. 16 M. L. T. 427; 27 M. L. J. 


Chinnaswami Pillai v. Chairman of the Arko- 

587; 15 Cr. L. J. 671 

999 

nam Union 

s. c. 16 M. L. T. 429; 15 Cr. L. J. 


i 

637 

837 

Chiranji Lai v. Emperor 

s. c. 12 A. L. J. 1105; 36 A. 576; 



15Cr. L.J. 658 

986 

Chiraunji Lai v. Kallo 

Choragadi Chinna Kotayya v. Varadaraja 

8. c. 12 A. L. J. 507 

412 

Appa Row 

s. c. 1 L. W. 613; 16 M. L. T. 186; 



27M. L. J. 244 

388 

Crompton and Co. Ld. and Mohan Lai 

s. c. 41 0. 313 

391 

Ualjit V. Ram Ratan 

*Oudh Judl. Commr.’s Court 

26 

Dasari Venkata v. Reddy Sanjeevi 

8. c. 16 M. L. T. 285; 15 Cr. L. J. 



619 

627 

Data Ram Tewari v. Deokali Tewari 

s. c. 1 0. L. J. 463; 17 0. C. 



299 

855 

Debi Prosad v. Ram Ghulam Sahu 

8. c. 19 C. L. J. 263 

89 

Desikachari, In re 

Desireddi Yellamander y. Sekhakolli Chinna 

8. c. 15 Cr. L. J. 661 

989 

Pitchaiah 

8. c. 1 L. W. 573 

58 

Dev Raj v. Shiv Ram 

8. c. 70 P. E. 1914; 260 P. L, E. 



1914; 165 P. W. E. 1914 

463 

Devendra Nath v. Annada Hadi 

8. 0. 19 C. L. J. 543 

576 

Dewan V. Bnddhu 

8. c. 12 A. L. J. 837 

30 

Dharam Singh v. Ram Dial Singh Puller 

8. c. 12 A. Jj. J. 1126 

177 

Diwanichand v. Emperor 

8. c. 8 S. L. E. 23; 15 C”. L. J. 664 

992 

Dolatram v. B. B. and C. I. Ry. Co. 

Doyal Chandra Mandal v. Kauri (Chaijan) 

8. c. 16 Bom. L. E. 525; 38 B. 659, 

380 

Naskar 

•Calcutta High Court 

534 

Dulla Singh v. Khazana 

8. c. 61 P. E. 1914; 267 P. h. E. 


Duraisami Aiyangar v. Meenakshi Sundara 

1914 

542 

Aiyar 

8. c. 16 M. L, T. 246; (1914) M. W. 



N. 83,1 

610 

Durga y. Man 

Durga Singh v. Muhammad Raza Husain 

3. c. 17 0. C. 250 


Khan ‘ 

8. c. 17 0. C. 31?. 

- > « > 

912 


( V ) 


Names of cases reported. 

Where reported. 

Page of Ind. Gas. 
Vol. XXV. 

Ekradeshwar Singh v. Janeshwari Bahuasin... 

8. c. 18 0. W. N. 1249; 27 M. L. 


J. 373; 16 M. L. T. 382; 1 L. W. 
863; (1914) M. W. N. 807; 12 A. 
L. J. 1217; 21 C. L. J. 9; 17 
Bom. L. R. 18 P* 0« 

417 

Emperor v. Beni 

s. c. 12 A. L. J. 349; 15 Or. L. J. 


600 

352 

.V. Chiragh 

s. c. 23 P. B. 1914 Or.; 278 P. L. B. 


1914; 15 Cr. L. J. 603; 44 P. W. 
R. 1914 Cl. 

515 

V. Ghulam Ali 

8. c. 7 S. L. B. 203; 16 Cr. L. J. 



592 

344 

V. Jadi 

8. c. 17 0. 0. 260; 15 Cr. L. J. 646 

846 

V. Me Thin 

8. c. 7 Bur. L. T. 165; 15 Or. L. J. 



585 

337 

V. Nathu ••• 

s. 0. 8 S. L. R. 21; 15 Cr. L. J. 663 

990 

V. Sulaimaii ••• 

s. c. 7 L. B. R. 251; 15 Or. L. J. 



667 

995 

V. Waryam Singh •«. 

8. c. 12 P. B. 1914 Or.; 245 P. L. 


1914; 15 Cr. L. J. 577 

829 

Faizu y. Doman 

8. c. 19 C. L. J. 455 

536 

Fatima v. Emperor 

s. c. 10 P. B. 1914 Or.; 261 P. L. 


B. 1914; 15Cr. L. J. 613 

525 

^Fazal Imam v. Sukor Mahton 

.8. c. 19 0. L. J. 333 

442 

Fazl Husain v. Malik Jinda 

8. c. 49 P. R. 1914; 252 P. L. B. 



1914; 160 P. W. R. 1914 

443 

Fida Husain v. Collector of Shahjahanpur ... 

8. c. 17 0. 0. 267 

708 

Firm of Shamussuddin Mahir Bux v. Firm of 
Ali Mahomed Alidina 

8. 0. 8 S. L. R. 43 

874 

Firm Swarath Ram v. Sarup Lai Ram 

8. c. 12 A. L. J. 1020 

131 

Frank Hay v. Rafiuddin 

8. c. 12 A. L. J. 769 

353 

Freeman v. P. & 0. S. N. Co., Ltd. 

8. c. 41 0. 703 

885 

Fulkumari Bibee v. Budh Singh Dhudhuria ... 

8. 0. 18 C. W. N. 1198 

112 

Gbdiparthi Peda Subbayya v. Chirumamella 

8. c. 16 M. L. T. 297; (1914) M. W. 


Lakshmideyamma 



1 N. 875 

412 

Ganda Singh y.^Gulab Singh 

3. c. 66 P. W. B. 1914; 159 P. L. 


R. 1914 

724 

Ganesh Tewari y. Salik Pande 

8. c. 12 A. L. J. 949 

32 

Ghinga Bishan y. Meharllahi Khan 

.8. c. 12 A.,L. J.lOll 

224 

Ganga Din v. Jagat Tiwari 

s. c. 12 A. L. J. 1026 

198 

Ganga Prasad y . Subhag Chand 

8. C. 17 0. C. 256; 10. L. J.564... 

704 

Ganga Sahai y. Shib Charan 

♦Allahabad High Court 

499 

Ganpat Mallah y. Sundri 

8. c. 12 A. L. J. 1039 

192 

Ganpathi Mudali v. Yenkatalakshminarasayya 

8. 0. (1914) M. W. N. 728 

109 

Gaya Prasad v. Emperor , ... 

8. c. 12 A. L. J. 760; 36 A. 395; 


16Cr. L. J. 606 

L_ ... a r, „ , , .1, ...... — 

_ 518 


( vi . ) 


Names of cases reported. 

Where reported. 

CQ 

cci 

"B n 

M M 

fSli? 

Graya Prasad v. Lareti Knar 

s. c. 12 A. L. J. 1145 

821 

Gaya Prasad Pande v. Abbas Bandi Bibi 

s. c. 1 0. L. J. 888 

660 

Ghansam v. Birancbi Lai 

s. c. 12 A. L. J. 527 

301 

Ghazanfar Husain v. Ham Ratan 

s. 0. 17 0. C. 806 

907 

Ghaznavi & Co. v. Budge Budge Jute Mills ... 
Ghulam Sarvar v. Muhammad Ambar Ali 

^Calcutta High Court 

955 

Khan 

s. 0 . 1 0. L. J. 825 

594 

Girdhari Lai v. Damodar Das 

s. c. 17 0. C. 169 

160 

Gobiiid Rao v. Kamta Prasad 

Golam Mujahar Chowdliery v. Goloke Charaii 

s. c. 12 A. L. J. 503; 30 A. 376 

400 

Das 

^Calcutta High Court 

S84 

Gopal Singh v. Karan Singh ... * 

s. c. 17 0. C, 218 

302 

Gough B. A. V. Lenehan H. S. 

.x. c. 258 P. L. R. 1914 

355 

Govinda Goundar v. Ramien ... 

^Madras High Court 

600 

Govindammal v. Marimuthu Pillai 

Govindan Nambiar v. Chembraiii Vittil Par- 

s. 0 . (1914) M. W. N. 782 

582 

kuin Kannan Nambiar ... ‘ 

’^Madras High Court 

775 

Gbvindasawmy Pillay v. Koolayappa Rowther 

s. 0 . 7 L. B. R. no 

927 

Gudur Raiiga Reddi v. Gundala Pitchi Reddi 

8. c. 1 L. W. 879 

973 

Gulab Mai v. Shujawal . . . ‘ 

Gunnam Dorayya v. Vadapalli Ayyamachar- 

*8.0. 259 P. L. R. 1914 

354 

yulu 

s. 0. 16 M. L. T. 226; (1914) M. W. 


r 

N. 648; 27 M. L. J. 295 

797 

Gur Narain v. Gulzari Lai 

8. c. 1 0. L. J. 508; 17 0. C. 



818 

917 

Gur Prosad Singh v. Gur Prosad Lai 

8. (J. 19 C. L. J. 316 

438 

Gur Sahai v. Muhammad Abul Hasan Khan... 

s. c. 1 0. L. J. 512 

914 

Guruswami Naiken v. Tirumurthi Chetti 

8. c. 1 L. W. 908; 16 M. L. T. 426; 



27 M. L. J. 629; 1 5 Cr. L. J. 648 

848 

Habibulah v. Kalyan Das 

8. <J. 12 A. L. J. 1080 

169 

Haidar Raza v. Kmperor 

s. 0. 12 A. L. J. 306; 36 A. 222; 



15Cr. L.J.569 

321 

Haidari Begam v. Gulzar Bano 

8. 0. 12 A. L. J. 481; 36 A. 322 ... 

895 

Haldhar Jha v. Shah Mahammad Ashraf 

^Calcutta High Court 

880 

Harcharan Das v. Diwan Chand 

s. c. 96 P. W. R. 1914; 198 P. L. 



R. 1914 

622 

Hari Charan Saha v. Baran Khan 

8. c. 41 C. 746 

903 

Hazari Lai v. Emperor 

8. c. 12 A. L. J. 312; 36 A. 227, 15 



Or. L. J. 574 

326 

Hira v. Nihal Singh 

s. 0 . 4 P. R. 1914, Rev. 

831 

Hira Lai v. Chanan Khan 

8. c. 98P. W. R. 1914; 199 P.L. 



R. 1914 

658 

Hirji Khetsey A Co. v. B. B. AC. 1. Ry. Co..., 

8. c. 16 Bom. L. R. 467 

241 

Hul^ar Khan v. Gajadhar Chau be 

8. 0. 17 0. C. 294 

600 

Hodgkinson Lack v. P. Gallagher 

s. c. U. B. R. (1914), 11, 19 

777 

Hoondrajmal Chatomal v. Dhanoomal Chaiomal 

s. c. 8 S. L. R. 58 

982 



( vii ) 


Names of cases reported. 

Where reported. 

CQ 

o. • 

Oh 

Hotu V. Emperor 

8. c. 8 S. L. B. 66; 15 Cr. L. J. 657 

985 

Hulas Singh V. Jit Singh 

s. c. 1 0. L. J. 154 

177 

Imam Din v. Dulo 

s. c. 239 P.L. R. 19’4 

278 

Imandy Appalaswami v. Emperor 

8. c. 1 L. W. 847; 15 Or. L. J. 672 

1000 

Inatnllah Daftry v. Moison Ali 

*Calcutta High Court 

414 

Jndal Sah v. Bhabhuti Singh 

*Oudh Judl. Commr.’s Court 

‘ 6 

Intu Miah v. Darbuksh Bhuiyan 

s. c. 42C. 67 

380 

Ishani Dasi v. Gopal Chandra Dey 

s. 0 . 20 C. L. J. 44; 18 C. W. N. 



1335 

236 

Ismail V. Emperor 

s. c. 15 Cr. L. J. 603 

515 

Jadu Nath Acharjya v.Tarak Chandra Chatter jee 

^Calcutta High Court 

810 

Jadunath Lai v. Bachhu Lai 

*Allahabad High Court 

43 

Jagau Nath v. Emperor 

8. c. 1 0. L. J. 330; 15 Cr. L. J. 


• 

630 

638 

Jagathamba Ammal v. Ramaswami Iyengar ... 
Jaggaii Nath-Nathu Mai v. Ram Das-Brij 

^Madras High Court 

579 

Das 

s. c. 140 P. W. R. 1914; 243 P. L. 



R. 1914 

881 

Jagmohaii Singh v. Tula!Ram Das 

8. 0. 17 0. C. 252 

701 

Jainan v. Rulia 

8. c. 50 P. W. R. 1914; 145 P. L. 



R. 1914 

43 

Jalal Din v. Qaim Din 

s. 0. 62 P. R. 1914; 255 P. L. R. 


1914; 161 P. W. R. 1914 

439 

Jama v. QadirBakhsh 

s. 0 . 54 P. R. 1914; 238 P. L. R. 


1914; 153 P. W. R. 1914 

437 

Jamal, A, K. A. S. v. Moola Dawood Sous <fc Co. 

s. 0 . 7 L. B. R. 252 

799 

Jambagathammal v. Kanakathammal 

^Madras High Court 

645 

Jamna Das v. Uma Shanker 

8. 0. 36 A. 308; 12 A. L. J. 411 ... 

158 

Jamun Ram v. Kishen Ram 

8. c. 42 P. R. 1914; 79 P. W. R. 



1914; 234 P.L. R. 1914 

642 

Janki v. Behari Lai 

8. c. 1 0. L. J. 405 

718 

Janki Koer v. Mahabir Prasad 

1 ^Calcutta High Court 

706 

Jannat Ally, In re 

I s. 0 . 7 L. B. R. 266 

820 

Jatra Mohan Nandi y. Pitambar Mistri 

; s. 0 . 19 C. L. J. 385 

543 

Jawan v. Emperor 

1 8. c. 264 P. L. R. 1914; 30 P. R. 


‘ 1914 Cr.; 50 P. W. R. 1914 Cr.; 



j 15Cr. L. J. 626 

634 

Jiwatram Jhamandas v. Emperor 

s. 0. 8 S. L. R. 49; 15 Cr. L. J. 654 

982 

Jugal Kishore y. Gomti Kuar 

* Allahabad High Court 

280 

Jugaram y. Nga Tun Baw 

s. c. U. B. R. (1914), II, 18; 15 Cr. 



L. J.662 

990 

Kalanand Singh y. Saira 

•Calcutta High Court 

540 

Kalar Singh y. Mathura Prosad 

s. c. 19 C, L. J. 402 

547 

Kalyan Mai y. Samondu 

•Allahabad High Court 

272 

Kamta Parshad y. Gulzar Singh, 

s. c. 12 A. L. J. 611 

413 

Kanai Lai Mandal y. Jadab Lai Gangopadhaya 

•Calcutta High Court 

386 

— - - 





( viij ) 


Names of cases reported. 

Where reported. 

Page of Ind. Cas. 
Vol. XXV. 

Kanakammal v. Ananthamathi Ammal 

s. 0.37 M. 293 

901 

Kanchan Kunwar v. Thakur Amar Singh 
Kancharla Venkataratnam v. Koganti Ven- 

». c. 1 0. L. J. 475 

806 

kaiaramiah 

s. c. 16 M. li. T. 435; 27 M. L. J. 



569 

692 

Kandhai v. Emperor 

Kandnkuri Veera Basavaraju v. Kandukuri 

s. c. 1 0. L. J. 407; 15 Or. L. J. 633 

833 

Balasiu^ya 

s. c. (1914) M. W. N. 502 

3 

Kanduru Yehkata Seshayya v. Adam Saib ... 

^Madras High Court 

661 

Kaiiiz Fatima Begam v. Sakina Bibi 

8. c. 12 A. L. J. 437; 36 A. 318 ... 

120 

Karri Mangadu, In re 

8. c. (1914) M. W. N. 791; 15 Cr. 



L. J.602 

514 

Karuppayee v. Chinnammal 

s. 0. 16 M. L. T. 101; 1 L. W. 537 

191 

Kashinath v. Nathoo Keshav 

s. 0. 16 Bom. L. R. 454; 38 B. 444 

73 

Katan V. Nga Tin 

8. 0. 7 Bur. L. T. 205; 15 Or. L. J. 


Katil Sheik Ummar Saheb v. Khazi Budan 

671 

323 

Khan Saheb 

Katyayani Debi v. Port Canning and Land 

8. 0.37 M. 228 

898 

Improvement Co. 

s. c. 19 C. W. N. 56 

274 

Kedar Nath v. Sohan Lai 

s. 0 . 12 A. L. J. 693 

405 

Khetramani Dasee v. Dhirendra Nath Roy ... 
Khitish Chunder Roy v. Bhikan Mamud 

s. c. 41C. 271 

370 

Pramanik 

s. c. 19 C. L. J. 448 

530 

Khushiram Pohunial v. Ghanshamdas 

Kimatrai Kashiram v. Wadero Sher Mahomed 

s. 0. 8 S. L. R. 81 

946 

Khan 

s. 0. 8 S. L. R. 63 

938 

Kishan v. Raj Bahadur 

*Oudh Judl. Commr.’s Court 

41 

Kishan Lai Atal v. Umat-ul-Fatima 

s. c. 17 0. C. 207 

384 

Kishen Devi v. Shib Saran 

s. c. 77 P. R. 1914 

697 

Klshorbhai Revadas v. Ranchhodia Dliulia ... 

s. 0. 16 Bom. L. R. 459; 38 B. 427 

37 

Kishun Sahai v. Ganga Bux 

s. 0 . 12 A. L. J. 465 

408 

Kollichina Venkataramayya v. Gudavalli Sub- 


barayudu 

^Madras High Court 

122 

Kota Bolabhadra Patro v. Khetra Doss 

s. 0. 16 M. L. T. 229 

401 

Krishna Iyer v. Ramaswami Iyer 

s. 0. (1914) M. W. N. IVc, 1 L. W. 


818; 27 M. L. J. 447 

669 

Krishna Mallar v. Secretary of State 

s. 0. (1914) M. W. N. 767; 16 M. L. 


516 

375 

Krishna Patter v. Sinnaponnu 

s. 0. 16 M. L. T. 551 

759 

Krishnappa Chett^ v. Abdul Khader Saheb . . . 
Krishnasawmy Pillai v. Kothandarama 

s. 0. 26 M. L. J. 449 

11 

Naioken 

s. 0. (1914) M. W. N. 703; 27 M. 



L. J.582: 16 M. L. T. 513 

428 

Kukati Narasa Reddi, In re 

s. c. 15 Cr. L. J. 631 

629 

Kullappa Chetty v. Subbaraya Chetty 

^Madras' High Court 

22 

1 


.( ix ) 


Names of cases reported. 

Where reported. 

Page of Ind. Gas. 

Vol. XXV. 

Kumar Kulanand Singh v. Mohan Maiidar . . . 

•Calcutta High Court 

500 

Kumud Lai Roy v. Ramani Mohon Roy 

s. e. 19 C. L. J. 346 

436 

Kunchapudy Anantha Venkata Veeraraghava 
Charyulu v. Mallikarjuna Prasada Naidu ... 

8. 0. IL. W. 665 

883 

Kundan v. Emperor 

s. c. 12 A. L. J. 823; 36 A. 495; 


15Cr. L. J. 616 

528 

Kunja Behari Seal v. Rajali Burga Prasad 
Singh 

s. c. 20 C. L. J. 304; • 9 C. W. N. 


203 

819 

Kuppusamy Aiyangar v. Narayana Aiyangar... 

s. c. 1 L. W. 855; 16 M. L. T. 438 

647 

Kya Nyun v. Emperor 

a. 0. 7 L. B. R. 140; 15 Or. L. J, 678 

1006 

Lachhman Singh v. The Liquidators of the 
Industrial East Co., Ltd. 

s. 0 . 102 P. W. R. 1914; 201 P. L. 


R. 1914 

672 

Lachman Das v. Narain 

8. c. 17 0. C. 213; 1 0. L. J. 553... 

409 

Lakhi Kant Das v. Balabhadra Prosad Das ... 

s. c. 19 C. L. J. 400 

546 

Lakshmanam Ohetty v. Lakshmanam Chettiar 

8. c. 1 L. W. 875 

738 

Lakshminarayyana Panigrahi v. Pasupureddi 
Q-opi 

8. c. 27 M. L. J. 177 

282 

Lai Khan v. Nura 

s. c. 72 P. R. 1914; 233 P. L. R. 



' 1914 

556 

Lai Singh v. Collector of Etah 

s. c. 12 A. L. J. 485^ 36 A. 331 ... 

398 

Lai Sripat Singh v. Lai Basant Singh 

s. c. 1 0. L. J. 421 

743 

Lalta Pershad v. Majid-un-nissa 

s. c. 1 0. L. J. 426 

74» 

Ma E Me v. Ma E 

s. c. 7 L. B R. 293 

48 

Ma Kyaing v. Ma Shwe Thin 

s. C.7 L. B. R. 277 

7 

Ma Sein v. Muthucurpan Chetty 

s. c. 7 L. B. R. 135 

931 

Ma Sein Nyun v. Maung U 

•Lower Burma Chief Court 

498 

Madho Sudan Sarkar v. Kali Das 

•Calcutta High Court 

300 

Maha Prasad Singh v. Ramani Mohan Singh... 

s. c. 18 C. W. N. 994; 16 M. L. T. 
105; (1914) M. W. N. 565; 1 L. 
W. 619; 20 C. L. J. 231; 27 M. 
L. J. 459; 16 Bom. L. R. 824; 42 
C. 116 P. C. 


451 

livahadeo Prasad v. Nabi Bukhsh 

•Calcutta High Court 

104 

Ma^adeo Sahu v. Mahipal Rai 

s. c. 12 A. L. J. 921 

939 

Mahv'deo Singh v. Jagmohan Singh 

•Oudh Judl. Commr.’s Court 

34 

Mahakinia v. Ram Charan 

s. c. 12 A. L. J. 461; 15 Or. L. J. 


575 

327 

Mahan ^ingh v. Narain Singh 

s. c. 1 P. R. f914 Rev. 

867 

Maharaja)\^v. Sukhrani 

Maharaja^ of Bobbili v. Yenkataramanjulu 
Naidu 

s. 0 . 1 0. L. J. 493 

904 

s. c. 16 M. L. T. 181; 27 M. L. J. 



409 

585 

Maharaja of Jaipur v. Lalji Sahai ' 

s. c. 12 A. L. J. 1006 • ... 

738 

Maharaja of Venkatagiri v. Moh&deen Sahib... 

1 

s. c. 1 L.W. 592 

590 



( X ) 


Names of cases reported. 

Where reported. 

! 

Page of Ind. Cas.l 

Yol. XXY. 1 

Maharali v. Biwan Mushtaksing 

s. c. 8 S. L. R. IS 

803 

Mahomed MozafEer Ali v. Asraf Ali 

’^Calcutta High Court 

93 

Mahomed Umar v. Chimansing 

s. c. 8 S. L. E. 91 

935 

Mahpal Singh v. Emperor 

s. 0 . 1 0. L. J. 328; 17 0. C. 184; 



15 Cr. L. J. 625 

633 

Maikal Servai v. Thambnswami Servai ... 

s. 0 . 1 L. W. 853; (1914) M. W. N. 



784 

934 

Makhan Lai v. B. B. and 0. 1. Railway Com- 



pany 

s. c. 12 A. L. J. 339 

77 

Mala Naicken, In re 

s. c. 27 M. L. J. 477; 15 Cr. L. IJ. 


Malammal Vittil Krishnaii Nair v. Kavalappara 

632 

640 

Mooppil Nair Avergal 

s. c. 27 M. L. J. 171 

47 

Malli Reddi v. Peddakka 

s. 0 . 1 1. W. 517; 27 M. L. J. 147; 
16 M. L. T. 100; (1914) M. W. 



N. 619 

746 

Mama Beari, In re 

s. c. 1 L. W. 657; 16 M. L. T. 235; 



(1914) M. W. N. 651; 27 M. L. 
J. 392; 15 Cr. L. J. 651 



979 

Maubhari v. Sumer Chand ... 

s. 0 . 12 A. L. J. 441 

175 

Mangal Das v. Mahendra Datta Singh 

s. 0 . 1 0. L. J. 490 

921 

Mangali Prasad Singh & Co., v. Rakhpat Sahai 

•Allahabad High Court 

132 

Mangu V. Emperor ••• 

s. 0. 35 P. W. R. 1914 Cr.; 227 P. 



L. R. 1914; 15 Cr. L. J. 650 ... 

978 

Mani Lai v. Khodabhai ••• 

Manikka Mudaliar v.' Soubagia Ammal ••• 

s. 0. 16 Bom. L. R. 511; 38 B. 604 

365 

• s. c. 27 M. L. J. 291 

897 

Maqbul Fatima v. Amir Hasan Khan ••• 

s. 0. 12 A. L. J. 1074; 37 A. 1 ... 

192 

Markapuli Reddiar y. Thandava Kone 

s. 0 . (1914) M. W. N. 798 

916 

Mata Dayal v. Debi Prasad 

•Allahabad High Court 

531 

Mata Prasad v. Ram Charan Saha 

.M. c. 12 A. L. J. 701; 36 A. 446 ... 

381 

Mathradas Dharamdas v. Emperor 

s. c. 8 S. L. R. 20; 15 Cr. L. J. 661 

989 

Mathura Kalwar v. Ambika JDat 

s. 0. 12 A. L. J. 993 

725 

Maung Kyan v. Maung Po 

8. c. 7 L. B. R. 138 

933 

Maung Tha Kado v. Ma Thin Myaing 

8. c. 7 Bur. L. T. 197 

95 

Meenakshi v. Muniandi Panikkan 

s. C. 1 L. W. 704; (1914) M. W. 
N. 672; 16 M. L. T. 270; 27 M. 



L. J. 353 

957 

Megh Raj Vaish v. Abdallah Khan 

8. c. 12 A. L. J. 1034 

208 

Mg Saw Tu y. Ma Sa Ma 

Midnapore Zemindari Co. Ld. v. Hrishi Kesh 

s. c. 15 Cr. L. J. 590 

342 

Grhosh 

8. c. 18 C. W. N. 828; 19 C. L. J. 



505; 41 C. 1108 

562 

Minhomal v. Emperor 

•8. c. 8 S. L. R. 25; 15 Cr. L. J. 666 

994 

Mir Mahomed Khan v. Pohumal Motumal ... 

8. c. 8 S. L. R. 86 

949 

Miraj Din v. Dilbagh Rai 

ts. c. 144 P. L. R. 1914; 48 P. W. 


- 

R. 1914 ' 

51 



( xi ) 


Kames of cases reported. 


Mohamad Maqbul-ul-Rahman v. Saiyed Ali 
Khan 

Mohammad Abdul Gafoor v. Arthur Barbar 
Moni Lai Kar v. Uma Charan Chakravarty ... 
Monijan Bibi v. District Judge, Birbhoom ... 

Moosajee Ahmed Co. v. Bun Swee Soon 
Co. 

Motavengattil* v. Kezatath Krishna Menon . . . 
Moti Singh v. Prithipal Singh 
Muhammad Abdul Ghafur Khan v. Gokul 
Prasad 

Muhammad Abdul Hamid v. Hedayetunnissa 
Bibi 

Muhammad Abdul Raqib Khan v. Sdlamat 
Bibi 

Muhammad Ali Muhammad Khan v. Emperor 
Muhammad Bakhsh v. Chhanga 

Muhammad Hayat v. Narsing Dass 

Muhammad Husain v. Lalji Singh 
Muhammad Ishaq v. Emperor 

Muhammad Koolayapa v. Abdul Khadir 

Muhammad Mohsin v. Muhammad Hadi 
Muhammad Nasir v. Ram Karan Singh 
Muhammad Nawab Ali Khan v. MummnuU 
Jagdei 

Mukhtar Ahmad v. Barati Lai 
Mul Chand v. Jaggi Lai 
Mula Singh v. Budh Singh 

Muneshar Bakhsh Singh v. Phul Kuar 
Muni Lai v. Chattar Singh 

i 

Muniappa Reddi v. Subba Rao 
Municipal Board of Ghazipur v. Deokinandan 
Prasad 

Muruga Goundan v. Emperor 
Musammat Gauhar v. Emperor 

Mmammat Gowri v. Gopal 

Musammat Khursliedi Begam v. Khurshed Ali 

Musavfirmt Mendana v. Jagan Nath Pakhsh ... 




( *a ) 


Names of cases reported. 

Where reported. 

Page of Ind. Cas. 
Vol. XKV. 

MusaTnmaJt Merha v. Kundan Lai 

s. c. 17 0. 0. 193 

146 

Musammat Miro v. Lachhman Prasad 

s. c. 1 0. L. J. 466 

861 

Musammai Nihali v. Kanak Sin^rh 

’'^Allahabad High Court 

617 

Mtisammat Zaibunnissa v. Pariobhat 

Allahabad High Court 

611 

Mushtaq Ali Khan v. Behari Lai 

^Allahabad High Court 

508 

Mnso V. Emperor 

s. c. 8 S. L. B. 41j 15 Or. L. J. 649 

977 

Muthalagiri Beddy v. Pappi Naickan 

^Madras High Court 

510 

Muthukaruppa Mudali v. Pi. Mu. Kathappu- 
dayan 

s. c. 16 M. L. T. 194; 27 M. L. 


J. 249; (1914) M. W. N. 706 ... 

726 

Muthukaruppan Sambaii v. Muthu Sambaii ... 

H. c. 1 L. W. 754; 16 M. L. T. 344; 


(1914) M. W. N. 768; 27 M. L. 
J.497 

772 

Muthukrislina lyangar v. Sankaranarayana 
Iyer ... 

s. c. 16 M. L. T. 196; 1 L. W. 699; 


(1914) M. W. N. 708; 27 M. L. 
600 

573 

Muthusamy Aiyar v. Solai Konaii 

s. c. 26 M. L. J. 597 

679 

Myat Gkile v. San Tha 

s, c. 7 L. B. R. 260 

810 

Nabin Chandra Saha v. Sinclair Murray & Co. 

^Calcutta High Court 

951 

Nagalinga Chettiar v. Kayarohana Chettiar ... ] 

’"'Madras High Court 

939 

Nagar Damodhara Shanghog v. Pamappaya ... 

•Madras High Court 

399 

Nallappa Reddi v. Yridhachala Reddi 

s. c. 37M. 270 

888 

Nanak Chand v. Jiwan Mai 

s. c. 35 P. R. 1914; 237 P. L. R. 



1914 

435 

Nandamuri Anandayya, In re 

s. c. 1 L. W. 355; (1914) M. W. N. 



382; 15 Cr. L. J. 622 

630 

Nandan Singh v. Uebi Din 

s. c. 12A. L. J. 933 

975 

Nanhe Mai v. Emperor 

s. c. 17 0. C. 138 

363 

Naragam Kristaya v. Penumudi Bhadrayya ... 

•Madras High Court 

42 

Narain Devi v. Billa 

s. c. 106 P. W. R. 1914; 204 P. L. 


1 

R. 1914 

82 

Narain Singh v. Shiam Kali Kunwar 

s. c. 17 0. C. 186 

45 

Narayan Prosad Mondal v. Jotindra Nath 
Bhattacharjee 

s. 0 . 19 C. L. J. 268 

79 

Narayana Nambudripad v. Narayana Nam- 
budripad 

•Madras High Court 

25 

Narayana Padayachi, In re 

s. c. 37 M. 280; 15 Cr. L. J. 680 ... 

1008 

Narayanaswamy Tevan v. Krishnasami Pillai 

•Madras High Court 

67 

Narendra Narain Singh v. Copi Sundari 
Dasya 

•Calcutta High Court 

366 

Narindra Bahadur Singh v. Abdul Haq 

•Oudh Judl. Commr.’s Court 

9 

NaJtmmal Khemchand v. The Bombay Company 
Ltd. 

s. c. 8 S. L. R. 39; 16 Cr. L. J. 670 

998 

Nasir Din v. Balia Mul 

8. c. 64 P. W. R. 1914; 149 P. L. 



R. 1914. 

719 



( xiii ) 


Names of cases reported. 

j 

Where reported. 

Page of Ind. Gas. 
Vol. XXV. 

Nawab v. Emperor 

s. c. 263 P. L. R. 1914; 15 Cr. L. J. 


610; 31 P. B. 1914 Or.; 45 P, W. 



R. 1914Cr. 

522 

Nawah Khan v. Karam Chand 

s. c. 56 P. B. 1914; 164 P. W. B. 



1914; 235 P. L. R. 1914 

506 

Nga Nyun v. Nga Po 0 

s. c. 7 Bur. L. T. 206 

lo3 

Niamat Khp,n v. Deputy Commissioner, Kheri 
Nidamurthi Krishnamurthy v. Gargiparthy 

s. c. 1 0. L. J. 442 

816 

Ganapathilingam 

Nilambur Thacharakkavil Kovilagath Mana- 
vikkaran v. Manjeri Fatten Kavila^am 

s. c. (1914) M. W. N. 865 

583 

Karnavn 

Noor Mahammad Saib v. Karima Bibi 

s. c. 1 L. W. 775 

607 

Ammal 

s. c. 16 M, L. T. 165; 27 M. L. J. 



270 

559 

Onkar Singh v. Bhagwan Dat Singh 

s. 0. 17 0. C. 242 

694 

Oomayan, In re 

s. c. 1 L. W. 492; (1914) M. W. N. 


821; )5Cr. L. J. 578 

330 

Ori Lai v. Muhammad Yakub 

s. c. 1 0. L. J. 496; 17 0. 0. 354... 

908 

Palaneappa Chetty v. Arunachellam Ohetty . , . 

s. c. 7 Bur. L. T. 202 

140 

Palaniappa Chetty v. P. M. R. M. Firm 
Palaniappa Mudali v. Official Receiver of 

8. c. 7 Bur. L. T. 199 

136 

Trichinopoly 

Panambatta Kalathil Kunchu Menon v. 

^Madras High Court 

948 

Kalathinpadikil Narayanan Ezhutessan 

8. 0. 16 M. L. T. 317 

641 

Pandohi v. Sheo Bharos 

Parameswaran Nambudripad v. Sankaran Nam- 

s. c. 12 A. L. J. 1094 

141 

budripad 

8.0.16 M.L. T. 241; (1914) M, 


Peetiyakkal Vatakka v. Marakkarakath 

W. N. 689 

755 

Ahammad 

8. 0. (1914) M. W. N. 796 

906 

People’s Bank of India, Ld. v. Narain Das . . . 

8. c. 73 P. B. 1914; 279 P. L. B. 


19i4 

553 

Pioneer Bank, In re\ Chainrai Veleran, In re,.. 

8. c. 16 Bom. L. B. 508; 39 B. 16 

264 

Pir Bakhsh v. Hira Lai 

8. 0. 54 P. W. B. 1914; 146 P. L. 



B. 1914 

26 

Pir Khan v. Payaz Husain 

8. 0. 12 A. L. J. 813; 36 A. 488 ... 

445 

Pitambar Lai v. Sital 

8. 0. 12 A. L. J. 641 

263 

Po Kin V. Maung Kala 

Poosapati Vijarama Gajapathi v. Collector of 

8. c. 7 L. B. B. 264 

815 

Vizagapatam 

8. 0. 1 L. W. 638; (1914) M. W. 


N. 610; 27 M. L. J. 278 

780 

Potineni Gangayya v. Raja Venkata Bamayya 

*Madras High Court 

372 

Prag V. Muhammad Abdul Husain 

8. c. 1 0. L> J, 344 

603 

Pranhari Guha v. Chandra Kun^ar Guha 

*Caloatta. Kghr Court 

, 204 


( Xi? ) 


^ ^ Names of cases reported. 

Where reported. 

> L 

0 mm 

Prati Appala Raju v. Mutharaju Surpa Raju... 

s. c. (1914) M. W. N. 896; 1 L. W. 

! 


338; 27 M. L. J. 676; 15 Cr. L. J. 

1 


620 

628 

Prayya v. Ahmad Abdul Bahiman Sait 

s. c. 1 L. W. 612; 27 M. L. J. 236; 


(1914) M. W. N. 671 

206 

Promode Ranjan Ghosh v. Abijan Bibi 

“•Calcutta High Court 

373 

Pulinholiyil Murikoli Raman Numbiar v. 

Puihalath Kakkotan Raman Nambiar 

s. c. 1 L. W. 540; 27 M. L. J. 175 

578 

Pumpaliya Vengalia v. Kunhamina 

^Madras High Court 

704 

Punam Chand Manek Lai, In re 

s. C. 16 Bom. L. E. 446; 15 Cr. L, 



J. 581; .38B. 642 F. B. 

333 

Puthi V. Nand Kishore 

*Allahabad High Court 

27 

R. M. A. R. Pirm v. M. R. M. S. Firm 

*Lower Burma Chief Court 

220 

Rachamadugu Lakshminarayana v. Sannuthi 


Rama Subbiah Chetty 

s. c. 1 L. W. 503 

108 

Radha Kristo Saha v. Umes Chunder 

Chuckerbutty 

s. c. 19 C. L. J. 539 

588 

Raghunatha Row v. Vellamoonji Gounden ... 

s. c. 16 M. L. T. 440; 1 L. W. 934; 


27M. L. J. 597 

941 

Rajabala Debi Bhaduri v. Srish Chandra 


Ghosh 

■•Calcutta High Court 

552 

Rajagopala Naidu v. Vijayaraghavalu Naidu 

s. c. 1 L. W. 824 

683 

Rajah Makund Deb v. Gopi Nath Sahu 

•Calcutta High Court , ... 

286 

Rajah dl^Pittapur v. Secretary of State 

s. c. 16 M. L. T. 375 

783 

Rajam Aiyangar. v. Muthukrishna Pillai 

s. c. 16 M. L. T. 251 

945 

Rajammal v. Headquarters Deputy Collector, 


Yellore 

•Madras High Court 

393 

Rajammal v. Mahadeva Yogi 

s. 0 . 1 L. W. 777; (1914) M. W. 


Raju V. Ramaswaray Naicken 

N. 717; 27 M. L. J. 445 

657 

s. c. 1 L. W. 715; 16 M. L. T. 


Raj wanti Kunwari v. Doman Singh 

254 

968 

•Allahabad High Court 

182 

Ram Adhin Misra v. Sitla Bakhsh Singh 

s. c. 17 0. C. 303 

905 

Ram Bakhsh v. Chhote 

s. c 15Cr. L. J.577 

329 

Ram Chandra Marwari v. Dhadhai Singh 

s. c. 19 C. L. J. 327 

440 

Bam Dat v. Sukhia 

s. c. 1 0. L. J. 470 

869 

Ram Dayal v. Sarju Prasad 

s. c. 17 0. C. 210 

403 

Ram Din v. Kayesth Pathshala, Allahabad ... 

s. c. 1 0. L. J. 447 

823 

Ram Ekbal Singh v. Baldeo Singh 

s. c, 19 C. L. J. 418 

507 

Ram Kirpal v. Gaya Dat 

s. c. 12 A. L. J. 331 

80 

Ram Kishun v. Banwari Rai 

•Allahabad High Court 

266 

Ram Lai v. Gopi 

s. c. 24 P. R. 1914; 58 P. W. R. 


Ram Lai Pahari v. Babulal Barik 

1914; 196 P. L. R. 1914 

710 

•Calcutta High Court 

555 

Ham Lotan v. Court of Wards, Ajodhya 

t 

Estate ^ j.. 

s. c. 1 0. L. J. 385 

663 



( XV ) 


Names of cases reported. 

Where reported. 

Page of Ind. Cas. 
VoL XXY. 

Bam Nain Shukal v. Graoga Shukul 

♦Allahabad High Court 

620 

Bam Nath v. Bindeshuri Prasad Singh 

s. c. 17 0. C. 291 

599 

Bam Bacha Dube v. Gokul Bai 

♦Allahabad High Court 

201 

Bam Sarup v. Emperor 

». c. 12 A. L. J. 790; 36 A. 474; 15 



Cr.L. J. 584 

336 

Bam Sarup v. Jagan Nath 

♦Allahabad High Court 

152 

Bam Sarup Saha v. Karam Ullah Khan 

Bam Sundar Singh v. Muhammad Mehdi Ali 

s. c. 12 A. L. J. 692; 36 A. 464 ... 

403 

Khan 

s. c. 1 0. L. J. 387 

624 

Bama Kavunden v. Kuruthaaawmy Naick ... 

s. 0. 16 M. L. T. 251; (1914) M. 

\ 


W. N. 797 

951 

Bamanathan Chetty v. Marnthappa Kone » ... 

s. 0 . 27 M. L. J. 494; 16 M. L. T. 



502 

643 

Bamaaubba Aiyar v. Avudai Ammal 

s. c. (1914) M. W. N. 595 

123 

Bamchandra Martand Waikar v. Vinayak 



Venkatesh Kothekar 

s. 0. 18 0. W. N. 1154; 27 M. L, J. 
333; 1 L. W. 831; 10 N. L. B. 112; 
16M. L. T. 447; (1914) M. W. 
N. 835; 16 Bom. L. B. 863; 12 A. 


1 

Bameshar Bakhah Singh v. Sankata Bakhsh 

L. J. 1281; 20 0. L. J. 573 P. C. 

290 

Singh 

s. c. 1 0. L. J. 389 

675 

Bameswar Mandal v. Provabati Debi 

s. c. 20 C. L. J. 23; 19 C. W. N. 313 

84 

Bamjas Das v. Mohan Lai 

Bamnath Vayas v. Sri Thakur Bash Behariji 

* Allahabad High Court 

735 

Maharaj 

-Allahabad High Court 

271 

Banga Bamanujachariar v. Srinivasa Aiyangar 

s. c. 16 M. L. T. 192; 27 M. L. J. 



397 

804 

Raoji Keshav Deshmukh v. Krishnarao 

g. 0. 16 Bom. L. B. 516; 38 B. 613 

369 

Rattu Bam v. Emperor 

g. 0 . 28 P. W. B. 1914 Cr.; 168 P. 


Ravi Veeraraghavulu v. Bomma Devara Ven- 

L. B. 1914; 15 Cr. L. J. 591 ... 

343 

kata 

g. 0. 16 M. L. T. 262; (1914) M. W. 
N. 695; 1 L. W. 779; 27 M. L. J. 
451; 20 C. L. J. 375; 37 M. 443; 
19 C. W. N. 97; 16 Bom. L. ;B. 



853 P. C. 

305 

Rebecca Stewart v. Debi Prasad 

Reddi Rami Beddi v. Public Prosecutor of 

g. c. 12 A. L. J. 271 

779 

Kurnool 

g. c. (1914) M. W. N. 793; 27 M. 



L. J. 586; 15 Cr. L. J. 612 ... 

524 

Beddi Yeranna v. Emperor 

s. c. 1 L. W. 528; 15 Cr. L. J. 586 

338 

Bugha V. Mughli 

s. c. 2 P. B. 1914 Bev 

854 

Bup Chand v. Mukunda Mahadev 

8. c. 16 Bom. L. B. 444; 38 B. 656 

67 

Rupan Bibi v. Bhagelu Lai ... 

8. c. 12 A. L. J. 524; 36 A. 423 ... 

320 

Sabella- Appanna v. Mallidi Appauna 

8. 0. 1 L. W. 772; 16 M. L. T. 300; 


(1914) M. W. N. 833 

700 



( xvi ) 


Names of cases reported. 

1 Where reported. 

Page of Ind. Cas. 
Vol. XXV. 

Sada Kaur v. Buta Singh 

s. c. 80 P. R. 1914; 266 P. 1/. B. 



1914;167P. W.B. 1914 

565 

Sadasiv Singh v. Emperor 

s. c. 41 C. 299; 15 Cr. L. J. 696 ... 

348 

Sadiq Husain v. Secretary of State 

•Oudh Judl. Commr.^s Court 

666 

Sadr-ud-din v. Emperor 

s. c. 18 P. R. 1914 Cr.; 51 P. W. 
R. 1914 Cr.; 266 P. L. R. 1914; 



15Cr. L.J.601 

513 

Sagwa V. Ram Saran 

•AllahAbad High Court 

197 

Sajjad Ali Khan v. Secretary of State 

s. c. 17 0. 0. 284 

732 

Sambasiva Mudaliar v. Secretary of State 

s. c. 27 M. L. J. 299; 1 L. W. 758; 



(1914) M. W. N. 711 

608 

Samuv. Swaminatha Iyer 

Sankatha Prasad v. Raja Krishna Dat 

s. c. 16 M. L. T. 163; 1 L. W. 643 

221 

Singh 

*Oudh Judl. Commr.’s Court 

668 

Sanoo V. Muhammad Sabed 

s. c. 19 C. L. J. 462 

539 

Sanwal Singh v. Prag Dut 

*Oudh Judl. Commr.’s Court 

' 8 

Sarada Kirpa Lala v. Chaitanya Oharan De ... 

’•^Calcutta High Court 

741 

Sarju Prasad v. Emperor 

s. 0 . 1 0. L. J. 360; 15 Cr. L. J. 617 

625 

Sasi Bhusan Dey v. Umakauto Dey 

s. 0 . 20C. L. J. 153 ... I 

171 

Sasibhttshan Mookerjee V. Radhanath Bose ... 

s. c. 20 C. L. J. 433 

267 

Satcowri Chatter jee v. Priyanath Basu ... j 

Satis Chunder Bhaumik v. Saroda Prasad | 

s. c. 18 C. W. N. 672 

497 

Ray ... I 

Satracherla Veerabhadra Suryanarayana v. l 

s. c. 19 C. L. J. 432 

510 

Secretary of State ... | 

! s. 0 . 1 L. W. 662 

878 

Satya Narain Singh v. Keshabati Kumari ... j 

s. c. 18 C. W. N. 537 

406 

Satyabhamabai v. Govind Janku Bade ... | 

s. c. 16 Bom. L. R. 441; 38 B. 653 

66 

Satyes Chandra Sarkar v. Monmohini Dasi ... j 

1 s. 0 . 19 C. L. J. 518 

567 

Secretary of State v. Hakim ... i 

s. c. 64 P. R. 1914; 244 P. L. R. 


1 

1 

i 1914; 158 P. W. R. 1914 

448 

Secretary of State v. Jwahir Lai ... j 

s. c. 12 A. L. J. 299; 36 A. 235 ... 

48 

Secretary of State v. Sahijram Asanmal ... • 

s. c. 8 S. L. R. 14 

801 

Seethai Ammal v. Mahadeva Iyer 

^Madras High Court 

936 

Seiber v. Daniel Varki 

^Madras High Court 

41 

Sessions Judge of Coimbatore, In re 

s. c. 27 M. L. J. 593; 15 Cr. L. J. 



665 

993 

Shahab Din v. Miran Bakhsh 

s. c. 79 P. R. 1914; 268 P. L. R. 



1914; 169 P. W. R. 1914 

549 

Shaikh Muhammad v. Qadir Baksh 

s. 0 . 12 A. L. J. 989 

188 

Shaikh Rahc v. Bhagaban Chandar Dhar 

•Calcutta High Court 

377 

Shankar Lai v. Dallu 

s. c. 132 P. W. R. 1914; 231 P. L. 



R. 1914; 13 P. R. 1914 

68 

Shoo Dulare Misra v. Brij Bhukhan Lai 

s. c. 1 0. L. J. 456 

849 

Sheo Prasad Sonar v. Mangar Manhar 

8. c. lii A. L. J. 1150 

185 

Sher Muhammad v. Ali Muhammad 

s. c. 60 P. W. R. 1914; 151 P. U 


- 

R. 1914 

! 715 



( ttii ) 


! 

f 

\ 

Names uf cases reported. { 

Where reported. 

s 

ii 

758 

1 

Shiam Bihari v. Bhagwati Singh ... j 

s. 0 . 1 0. L. J. 440 

Shiam Lai v. Emperor ... | 

s. 0. 12 A. L. J. 680; 15 Cr. L. J, 


Shib !N*ath v. Alliance Bank of Sinila, Ltd./ 

595 

347 

Lahore 

s. c. no P. W. B. 1914; 215 P. L. 



R. 1914; 3 P. R. 1915 

480 

Shiba Snndari Dasi v. Ram Gbbinda Das 
Shiiihomal v. Manager, Encnmbered Estates 

•Calcutta High Court 

90 

in Sind 

8. G. 8 S. L. R. 3 

789 

Shivji Dhamji, In the matter of an application hy 

s. c. 8 S. L. R. 93 

930 

Simon, Mrs. C. v. Arogiasami Pillai 

s. c. 16 M. L. T. 122 

361 

Sita Ram v. Haidar Khan 

s. c. 1 0. L. J. 352; 17 0. C. 134... 

138 

Sital Parshad v. Municipal Board Cawnpore... 

8. 0. 12 A. L. J. 595; 36 A. 430; 15 


• 

Cr. L. J. 571 

323 

Siva Sankara Reddy V. Muthusami Konan ... 

•Madras High Court 

603 

Sofaer, I, A., In the matter of 

•Lower Burma Chief Court 

222 

Somasundaram Ohetty v. Tirunarayana Pillai 

s. c. (1914) M. W. N. 738 

592 

Sooriyan Muthirian v. Katesam Pillai 

s. c. (1914) M. W. N. 497 

44 

Sri Ram v. Muharamad-ud-din 

•Allahabad High Court 

40 

Srimath Kidambi v. Pidipiti Kutumbarayadu 
Srinath Roy v. Dinabandhu Sen 

8. c. 27 M. L. J. 233 

891 

8. 0. 18 C. W. N. 1217; C1914) M. 
W. N. 654; 1 L. W. 733; 16 M. 
L. T. 319; 12 A. L. J. 1193; 20 
C. L. J. 385; 16 Bom. L. R. 901 



P. c. 

467 

Srinivasa Aiyaugar v. Rangasami Aiyangar ... 

8. 0. 1 L. W. 858 

812 

Subbaraya Pillai v. Krishnaswarai Pillai 

8. c. 15 Cr. L. J. 619 

627 

Subbiah Servai v. Chokkalinga Thevan 

1 

8. c. 16 M. L. T. 248; 27 M. L. J. 
613; (1914) M. W. N. 790; 15 



Cr. L. J. 676 

1004 

Subhadra Kuar v. Bireshwar Prasad 

8. c. 1 0. L. J. 485 

916 

Sukar Hajam v. Oli Mohammad Mea 

•Calcutta High Court 

826 

Sukh Kunwar Chandar v. Bhagwani 

Surja Kanta Acharjya Bahadur v. Sarat 

8. c. 12 A. L. J.1088 

233 

Chandra Roy 

8. 0. 18 C. W. N. 1281; 16 M. L. T. 



290; 27 M. L. J. 365; 1 L. W. 807; 
(1914) M. W. N. 757; 16 Bom. L. 



R. 925; 20 C. L. J. 563 P, C. 

309 

Suryanarayana Row, In re 

Syeda Khatun v. Lai Singh 

8. c. 15 Cr. L. J. 680 

1008 

8. c. 12 A. L. ’j. 344; 36 A. 233; 15 


Talari Kavoli Nagadu v. Viswanatham Pedda 

Cr.L.J.572 

1 

1 

324 

Gbvindappa 

s. 0 . 1 L. W. 587; 16 M. L. T. 158 i 

133 

Tangirala Ghiranjivi v. Raja Manikya Rao Rajya 

8. c. 27 M. L. J. 179 

2ci3 



( xviil ) 


Names of cases reported. 

Where reported. 

d 

5=1 

K? 

P2 

Tanguturi Sriramulu v. Nalam Krishna Kow 

s. 0. (1914) M. W. N. 646; 16 M. 
L. T. 303; 27 M. L. J. 589; 15 



Cr. L. J.678 

1001 

Taiiikachala Mudaliar v. Alamclu Animal ... 

s. 0. lb M. L. T. 26 

153 

Tara Prasaniia J3oso v. Nilmoiii Khan 

Tayabali Ghulam Husein v. Atmaram Sakha- 

s. 0.41 C. 418 

118 

ram Vani 

s. 0. 16 Bom. L. R. 520; 88 B, 631 

375 

Tekana Kavandan v. Aligiri Kavandaii 

^Madras High Court 

506 

Thayyanavaki Achi, In ra 

Thekka Thottum Mukkath Raran v. Natuk- 

^Madras High Court 

602 

kaiidy Chekkuti 

’•^Madras High C jurt 

623 

Thevaraya Reddy v. Venkatachala Pandithan 

s. c. 1 L. W. 595; 16 M. L. T. 131 

96 

Thien Noo v. Ramasawmy Chetty . . 

.s, 0 . 7 L. B. R. 103 

922 

Thirnvengadatlia Aiyangar v. Ponnappaiyangar 

s. 0. 28 M. L. J. 209 

965 

Tirkha V. Itvvari 

s. c. 12 A. L. J. 678; 15 Cr. L. J. 


Tirupati Varadachariar v. Partliasarathy 

592 

344 

Iyengar 

Tunuguntla Rrahniayya v. Sangam Rami 

K. c. (1914) M. W. N. 501 

i 

9 

i 

Reddi 

s. 0. 16 M. L. T. 185; (1914) M. 



W. N, 705 

590 

Turabalishah v. Bibi Naju 

Uma Singh v. Rai Tarini Pruaad Bahadur ... 

s. c. 8 S. L. R. 28 

863 

s. 0. 19 C. L. J. 451 

532 

Umrao Singh v. Umrao Singh 

Upendra Natli Chowdhury v. Bhudeb Chandra 

’’'’Allahabad High Court 

61 

Roy Chowdhury 

Vadlamannati Srinivasadikshitulu v. Damera 

^Calcutta High Court 

859 

Rangayya 

H. 0. IL. W. 903 

702 

Vaidyanatha Iyer v. Suppalu Animal 

s. 0. (1914) M. W. N. 795; 15 Cr. 


Valji Jasraj v. Tayabji Mulla Mahmed 

L. J. 669 

997 

Bhoy 

s. 0. 8 S. L. R. 44 

876 

Vedaelialla Mudaliar v. Sivaperiimal Mudali... 

•s. 0 . 16 M. L. T. 184. 

741 

Velclmnd v. Lieut, iiistoii 

s. 0. 16 Bom. L. R. 517; 38 B. 638 

371 

Vellaehami Chetty v. Muthu Chetty 

^Madras High Court 

383 

Veiikatachallam Chetti, P., In re ... 1 

Venkatachelapathy v. Bommavaia Satyanara- 

s. c. 15 Cr. L. J.667 

995 

or 


yana 

s. 0.37 M. 283 

890 

Venkata^bella Mudaly v. Arunachella Mudaly 

V enkateswara Iyer v. Cherrseri Madathil 

s. c. 16 M. L. T. 104; 1 L. W. 574 

80 

Ravu 

s. 0. 27 M. L. J. 405; (1914) M. W. 


V 

N. 740 

597 

VidyasagS'^ V. Ratipal 

H. 0. 1 0. L. J. 433; 17 0. C.347 ... 

752 

Vijaya Bhushnammal v. Evalappa Mudaliar ... j 

^Madras High Court 

1 


{nix ) 



Names of cases reported. 

Where reported 

Page of Ind. Cas. 
Yol. XXY. 


Vijiaraghavalu Pillai v. Emperor 

Vilakathala Raman v. Vayalil Pachu 
Vilvanatha Mudaliar v. Mannar Naidn 
Vungarala Seshayya v. Tadapalli Subba Rao 
Vusa Chandrakantam v. Vusa Subbarayudu ... 

Wahid Khan v. Zainab 
Walayat Husain v. Ram Lai 
Wasawa Ram v. Bahadur C hand 
Yalamanchili Purnayya v. Pamu Ramaswamy 
Yerraguntla Seshacharlu v. Mukkumulla 
Chinniah • 

Zainul-ab-din v. Zakir Husain 
Zamindar of Huruza v. Konduri Chinna Yen- 
kayya 

Zenamandra Papiah v. Lanka Subbasastrulu . . . 


s. 

c. 16 M. L. T. 128; 27 M. L. 

J. 



227; 15 Cr. L. J. 593 



345 

s. 

c. 27 M. L. J. 172 


. . . 

213 

s. 

c. 1 L. W. 667 


. . . 

425 

^Madras High Court 



61 

8. 

0. 1 L. W. 827; 16 M. L. 

T. 347; 



27 M. L. J. 745 



685 

S. 

c. 12 A. L. J. 707; 36 A. 

458 


4157 

s. 

0. 12 A. L. J. 1113 



643 

s. 

c. 194 P. L. R. 1914 


• . . 

24 

s. 

c. 16 M. li. T. 190 


... 

802 

^Madras High Court. 



721 

s. 

0. 12 A. L. J. 513 


... 

313 

s. 

c. 1 L. W. 575 



57 

s. 

c. (1914) M. W. N. 616; 

27 

ii. 



L. J. 276 



396 



li 

Comparative Table 

OF 

Cases Reported in Volume XXV of Indian Cases, 19 H, 

Caseft marked with au aaterisk (*) have not yet been reported elsewhere. 


9MO 

Oh 

Names of Parties. 

Correapoiiding pages of other Beporta and 
Journals. 

1 

Bhabuti Bai v. Harbaus Bai 

^Allahabad High Court. 

3 

JCanduktiri Veera Basavaraju v. Kaiidukuri Bala- 


anrya 

8 . 0 . (1914) M. W. N. m. 

,6 

Indal Sah v. Bhabhnti Singh 

*Oudh Judicial Commissioner’s Court, 

7 

Ma Kyaing v. Ma Shwe Thin 

8. c. 7 li. B. B. 277. 

8 

Mnniappa Beddi v. Subba Bao 

8 . c. 1 L. W. 585. 

8 

Sanwal Singh v. Prag Dut 

*0udh Judicial Commissioner’s Court. 

9 

Tirupati Varodaohariar v. Parthaaarathy Iyengar ... 

8 . 0. (1914) M. W. N. 601. 

9 

Narindra Bahadur Singh v. Abdul Haq 

*^0udh Judicial Commissioner’s Court. 

11 

Krishnappa Ghetty v. Abdul Khader Saheb 

8. c. 26 M. L. J. 449. 

17 

Hoti Singh v. Prithipal Singh 

*Oud}i Judicial Commissioner’s Court. 

18 

Mohamad Maqbul-ul-Bahman v. Saiyed Ali Khan , 

^.Allahabad High Court. 

22 

KuUappa Ghetty v. Subbaraya Ghetty 

♦Madras High Court. 

24 

Wasawa Bam v. Bahadur Ghand 

s. c. 194 P. L. B. 1914. 

25 

Narayan Nambudripad v, Nai-ayana Nambudripad 

♦Madras High Court. 

26 

Dal jit V. Ham Batan 

♦Oudh Judicial CowmiKsioncr’s Court, 

26 

Pir Bakhsh v. Hira Lai 

8. c. 64 P. W. B. 1914; 146 P. L. B. 1914. 

27 

Puthi V. Nand Kishore 

♦.Allahabad High Court. 

28 

Avudai Ammal v. Ganapathi Aiyar 

♦Madras High Court. 

30 

Dewan v. Buddhu 

8 . c. 12 A. L. J. 837. 

32 

Ganesh Tewai’i v. Sallk Pande . j 

1 s. c. 12 A. L. J. 949. 

34 

Mahadeo Singh v. Jaginohan Singh 

1 ♦Oudh Judicial Commissioner’s Court, 

' 36 

Bahadur Ghand y. Naina Mai 

! 8. 0 . 231 P. L. B. 1914; 133 P. W. B. 1914; 14 
P. B.1916. 

37 

Kishorbhai Bevadaa v. Banchhodia Dliulia 

8 . c. 16 Bom. L. B. 469; 38 B. 427. 

40 

Sri Bam v. Muhammad-ud-din 

♦Allahabad High Court. 

41 

Seiber v. Daniel Varki 

♦Madras High Court. 

41 

Kisban v. Baj Bahadur 

♦Oudh Judicial Commissioner’s Court. 

42 

Namgam Kristaya v. Peiuimudi Bhadrayya 

♦Madms High Court. 

43 

Jadunath Lai v. Baohhu Lai 

♦Allahabad High Court. 

43 

Jainan v. Bulia 

8. c. 60 P. W. R. 1914; 145 P. L. B. 1914 

44 

Soorijan Muthirian v. Nateaam Pillai 

s. c. (1914) M. W. N. 497. 

45 

Narain Singh v. Shiam Kali Kunwar 

8. c. 17 0. C. 186. 

47 

Malammal Vittil Krishnan Nair v. Kavalappara 


Mooppil Nair Avergal 

8. c. 27 M. L. J. 171. 

48 

Ma E Mo V. Ma B 

8. c. 7 L. B. R. 293. 

18 

Secretary of State v. Jwahir Lai 

a. c. 12 A. L. J. 299j 36 A. 235. 

60 

(''linruviilnth Kunhatiai'i v. Tlioyratath Konui 

a. c (1014) M. W. N. 497. 

51 

Ml raj Din v. Dilbagh Bai 

8. c. 144 P. L. B. 1914; 48 P. VV. B. 1914. 

52 

Bansidlior Laohhminarayen v. Jwalaprasad Gaya- 


praead 

- V - ■ ^ lii ' 1 , fli^i — , i' 

8. c. 16 Bom. L, B. 434. 






( xxi ) 


Pages of Vol. i 
XXV of Ind. ! 
Gas. 

Names of Parties. 

Corresponding pages of other Reports and 
Journals. 

56 

A.yyaf?ari Vecrasalingam v. Kovvnri Basivireddi 

m 

s. c. 27 M. L. J. 173; 1 L. W. 541; 16 M. L. T. 
125. 

8. 0. 1 L. \V. 575. 

67 

Zamindar of Gurii/a v. Konduri Chinna Venkayya 

68 

Desiroddi Ycllamander v. Sekhakolli Chiniia 



Fitchaiah 

8. 0. 1 L. W. 573. 

59 

Ohatterpal v. Gajadhar Upadliya 

♦Allahabad High Court. 

69 

Muhammad Bakhsh v. Ohhanga 

s. c. 66 P. W. R. 1914; 1411 P. L. B. 1914. 

61 

Vungarala Seshayya v. Tadapalli Subba Uao 

♦Madras High Court. 

61 

Umrao Singh v. Umrao Singh 

♦Allahabad High Court. 

66 

Satyabhamabai v. Govind Jankn Bade 

8. c. 16 Bom. L. R. 441; 38 B. 663. 

67 

Narayanaawamy Tevan v. Krishnasami Pillni 

♦Madras High Court. 

67 

Rap Chand v. Mnkunda Mahadev 

8. c. 16 Bom. L. B. UU 38 B. 656. 

68 

Shankar Lai v. Dallu 

H. c. 182 P. W. R. 1914; 231 ?. L. R. 1914; 13 
P. R. 1914. 

73 

Kashinath v. Nathoo Xeshav * 

8. c. 16 Bom. L. R. 454; 38 B. 444. 

74 

Ananthanarayana Aiyar v. Athimuthu Aiyar 

s. c. (19U) M. W. N. 886. 

76 

Adhar Chandra Pal v. Dibakar Bhii;^aii 

Makhan Lai v. B. B. and C. I. Railway Company 

8. c. 41 C. 394. 

77 

8. c. 12 A. L. J. 339. 

79 

Narayan Prosad Mondal v. Jotindra Nath Bhatta- 



charjoo 

8. c. 19 0. L. J. 258. 

80 

Ram Kirpal v. Cay a Dai 

8. c. 12 A. L. J. 331. 

80 

Venkatacholla Mudaly v. Arunachella Mudaly 

8. c. 16 M. L. T. 104; 1 L. W. 574. 

81 

Muhammad Abdul Ghafur Khan v. Gokul Prasad 

8. c. 12 A. L. J. 334. 

82 

Narain Deyi v. Billa 

8. c. 106 P. W. R. 1914; 204 P. L. B. 1914 

84 

Rameswar Mandal v, Provabati Debi • 

8. C. 20 0. L. J. 23; 19 d. W. N. 313 

88 

Birbal v. Kishori Lai 

8. c. 12 A. L. J. 463. 

89 

Debi Prosad v. Ram Ghulam Sahu 

8. c. 19 C. L. J. 263. 

90 

Shiba Sundari Dasi v. Bam Gobinda Das 

♦Calontta High Court. 

91 

Vijaya Bhushanaminal v. Evalappa Mudaliar 

♦Madras High Court. 

93 

Mahomed Mozaffer Ali v. Asraf Ali 

♦Calcutta High Court. 

95 

Maung Tha Kado v. Ma Thin Myaing 

s. c. 7 Bur. L. T. 197. 

96 

Thovaraya Reddy v. Yoncataohala Pandtthan 

g. c. 1 L. W. 595; 16 M. L. T. 131. 

104 

Mahadoo Prasad v. Nabi Bakhsh 

♦Calcutta High Court 

108 

Rachamaduga Lakshminarayana v. Sannuthi Rama 


Subbiah Chetty 

8. c. J L. W. 503. 

109 

Ganapathi Mudali v. Yenkatalakshminarasayya ... 

8. c. (1914) M. W. N. 728. 

112 

Pulkumari Bibee y. Budh Singh Dhudhuria 

8 . V. 18 C. W. N. 1198. 

117 

Chakravarthi Nainar v. Ammaippa Nainar 

8. c. 1 L. W. 519. 

118 

Tara Prasanna Bose v. Nilmoni Khan 

s. c. 41 0. 418. 

120 

Kaniz Fatima Begam v. Sakina Bibi 

8 . c. 12 A. L. J. 437; 36 A. 318. 

121 

Bisheshar Bakhsh Singh r. Debi Bakhsh Singh 

8. c. 17 0. C. 163. 

122 

Kolliohina Venkataramayya v. Gudavalli Snbbara* 



yTidtt 

♦Madras High Court. 

123 

Ramasubba Aiyar v. Avudai Ammal 

8 . c. (1914) M. W. N. 395. 

131 

Firm Swara^h Ram v. Sarup Lai Ram 

8. c. 12 A. L. J. 1020. 

132 

Mangali Prasad Singh & Co. v. Rakhpat Sahai 

♦Allahabad High Court. 

133 

Talari Kavoli Nagadii v. Viswanatham Pedda 



Govindappa 

s. 0 . 1 L. W. 687; 16 M. L. T 1.>.S 

136 

Palaniappa Chetty v. P. M. R. M. Firm 

8. c. 7 Bur. L. T. 199. 

138 

Sita Ram v. Haidar Khan 

8. 0. 1 0. L. J. 332; 17 0. 0. 134. 

140 

Palaneappa Chetty v. Arunaohellam Chetty 

8. c. 7 Bur. L. T. 202. 

141 

Pandohi v. Sheo Bharos 

8 . u. 12 A. L. J. 1094. 

144 

Adaikka Maistry v. Mnthnsami Ambalagaran 

8. 0. 27 M. L. J. 24. 

144 

Chanda Singh v. Waeawa Singh » 

8. 0. lOS P. W. R. 191 202 P. L. R. 19U > 

146 

Miisammat Merha v, Kundan Lai 

8. 0. 17 0. 0. 193. 

152 

Ram Sarup v. Jagan Nath 

♦Allahabad High Court. 



( xxii ) 


Pages of Vol. || 

XXVofInd. 

1 

Names of Parties 

DO 

e8 

Corresponding pages of other Reports and 
Journals. 

163 

Tanikachala Mudaliar v. Alamelu Ammal 

8. c. 16 M. L. T. 26. 

158 

Jamna Das v. Uma Shanker 

8. c. 36 A. 308; 12 A. L. J. 411. 

160 

Girdhari Lai v. Damodar Das 

8. c. 17 0. C. 169. 

162 

Abdul Rahim Khan v. Ahmad Khan 

8. c. 12 A. L. J. 303; 36 A 231. 

163 

Nga Nyun V. Nga Po 0 

8. c. 7 Bur. L. T. 206. 

164 

Ahmadi Begam v. Raja Udit Narain Singh 

s. c. 17 0. C. 173. 

169 

Habibullah v. Kalyan Das 

s. c. 12 A. L. J. 1080. 

171 

Sasi Bhusan Dey v. Umakanto Dey 

8. c. 20 C. L. J. 163. 

176 

Manbhari v. Sumer Chand 

8. c. 12 A. L. J. 441. 

177 

Hulas Singh v. Jit Singh 

8. c. 1 O. L. J. 154. 

177 

Dhnram Singh v. Ram Dial Singh Fuller 

8. c. 12 A. L. J. 1126. 

180 

Bhagwan Das v. Kanshi Ram 

s. 0. 253 P. W. R. 1914. 

182 

Rajwanti Kunwarti v. Doman Singh 

♦Allahabad High Court. 

183 

Chandar Bliaii v. Har Gopal i 

8. c. 12 A. L. J. 1098. 

185 

Sheo Prasad Sonar v. Hangar Manhnr 

s. c. 12 A. L. J. 1150. 

186 

Ahmad Husain v. Riaz Ahmad 

8. c. 12 A. L. J. 1085. 

188 

Shaikh Muhammad v. (^adir Baksh 

s. c. 12 A. L. J. 989. 

191 

Karuppayco v. Chinnannual 

8. c. 16 M. L. T. 101; 1 L. W. 637. 

192 

Ganpat Mallah v. Sundri 

8. c. 12 A. L. J. 1039. 

193 

Maqbul Fatima v. Amir Hasan Khan 

Anaragi Kunwar v. Kashi Rai 

8. c. 12 A. L. J. 1074; 37 A. 1. 

197 

♦Allahabad High Court. 

197 

Sagwa V. Ram Sai*au 

♦Allahabad High Court. 

198 

Ganga Din v. Jagat Tiwari 

8. c. 12 A. L. J. 1026. 

201 

Ram Racha Dube v. Gokul Rai 

♦Allahabad High Court. 

204 

Pranhari Guha v. Chandra Kumar Guha . .• 

♦Calcutta High Court. 

206 

Perayya v. Ahmad Abdul Rahiman Sait 

8. c. 1 L. W. 612; 27 M. L. J. 236; (1914) M. W. 
N. 671. 

206 

Mohammad Abdul Gafoor v. Arthur Barbar 

8. c. 12 A. L. J. 805. 

207 

Mul Chand v. Jaggi Lai 

8. c. 12 A. L. J. 460. 

207 

Abdul Samad v. Municipal Board Meerut 

8. c. 12 A. L. J. 445; 36 A. 329. 

208 

Megh Raj Vaish v. Abdallah Khan 

8. c. 12 A. L. J. 1034. 

210 

Changa Mul v. Provincial Bank Ltd., 

8. c. 12 A. L. J. 667; 36 A. 412. 

213 

Yilakathala Raman v. Vayalil Pachu .. | 

s. c. 27 M. L. J. 172. 

213 

Mummmat Khiirshedi Begam v. Khurshed Ali .. | 

8. c. 12 A. L. J. 1065. 

218 

Bejoy Krishna Majumdar v. Dwarika Krishna 



Majumdar 

♦Calcutta High Court. 

220 

R. M. A. R. Finn v. M, R. M, S. Frim 

•Lower Burma Chief Court. 

221 

Samu V. Swaminatha Iyer 

8. c. 16 M. L. T. 163; 1 L. W. 643. 

222 

Sofaq^, I. A., In the matter of 

Ganga Bishan v. Mchar Ilahi Khan 

♦Lower Burma Chief Court. 

224 

8. c. 12 A. L. J. 1011. 

227 

Abdul Basit v. Abdul Salam 

♦Oudh Judicial Commissioner’s Court. 

228 

Bisseswar Ray v. Rajondra Kumar Singha 

8 c. 18 C. W. N. 949. 

229 

Monijan Bibi v. District Judge, Birbhoom 

8. c. 20 C. L. J. 91; 19 C. W. N. 290. 

233 

Sukh Kunwar Chandar V. Bhagwani 

8. c. 12 A. L. J. 1088. 

236 

Ishani Das v. Gopal Chaudra Dey 

8. 0. 20 C. L. J. 44; 18 0. W. N. 1336. 

241 

Hirji Khetsey & Co. v. B B. & C. I. By. Co. 

8. c. 16 Bom. L. R. 467. 

263 

Pitammar Lai v. Sital 

8. c. 12 A. L. J. 641. 

264 

Pioneer Bank, In re-, Chainrai Veleran, In re 

8. c. 16 Bom. L. R. 508; 39 B. 16. 

266 

Ram Kishun v. Banwari Rai 

♦Allahabad High Court. 

267 

Sasibhushan Mookerjee v. RadhanaMi Bose 

8. c. 20 C. L. J. 433. 

271 

Ramnath Vayas v. Sri Thakur Rash Behariji 



Maharaj 

♦Allahabad High Court, 

272 

Kalyan Mai v. Samondu 

♦Allahabad High Court. 

273 

Bhawani Das v. Babu Singh 

♦Allahabad High Court. 

274 

Katyani Debi v. Port Canning and Land Improve- 


ment Co. 

8. 0. 19 0. W. N. 66. 



( xxiii ) 


Names of Parties. 


Correspondiiig pages of other Reports and 
Journals. 


Imam Din v. Dulo 

Jugal Kishoiv v. (iointi Kiiar , 

Lakshmitiarayana Panigrahi v. Pasuppureddi fropi j 
Tatigirala Chiranjivi v. Raja Manikya Rao Rajya 
Bhagwati Saran v. Parmeshar Das 
Muhammad Abdul Hamid v. Hedayotunnisaa Bibi 
Rajah Makund Deb v. Gopi Nath Sahii 
Ramchnndra Martaiid Waikar v. Vitiayak Ven- 
katosh Kothekar 


300 Madhii Sudhau Sarkar v. Kali Das 

301 Ghansam v. Biranrhi Lai 

302 I Gopal Singh v. Karnii Singh • 

305 ! Ra^ i Veeraraghavulu v. Bomma Ih'vara Venkata 


300 Surjn Kanta Afhnrjvn Bahadur v. Samt Chandra 
Rov 


313 Zaiiiiil-ab-din v. Zakir Husain 
310 Muklitar Alrnad v. Barati Lai 

320 Ru})an Bibi v. Bhagelu Lai 

321 Haidar Raza v. Emperor 
323 Katan v Nga Tin 

323 Sital Parahad v. Municipal Board, Cawnpore 

324 Syeda Khatuii v IjuI Singh 

324 Mu])aniTnad Koolayappu v. Abdul Khadhir 
320 Hazari Lai v. Kmpt'ror 
327 Bhagirathi v Suraj Mai 

327 Mahaginia v. Ram Charan 

328 Abdul Rahim Sahib v. Emperor 
320 Ram Bakhsh v. (Oihoto 

320 Emperor v. NVaryani Singh 

330 Bindhaeluil Prasad Rai v. Lai Bihari Rai 

330 Oomnyan, Tu it 

331 Muhammad Ishaq v. Emperor 
333 Punnm (Riand Manek Lai, In rc 

336 Bal Kishnn v. Sipahi Lai 

336 Ram Sarup . . Emperor 

337 Emperor v. Me Thin 

338 Keddi Yerrainm v. Emperor 

330 A Second Grade Pleader, In the innHer of 

342 Mg Saw Tu v. Ma Sa Ma 

343 Rattu Ram v. Empci*or 


Emperor v. Ghulam All 
Tirkha v. Itwari 

Vijiaraghavalu Pillai v. Emperor 
Shiam Lai v, Emperor 


s. c. 239 P. L. R. 1914. 

♦Allahabad High Court, 
s. c. 27 M. L. J. 177. 
s. c. 27 M. L. J. 179. 

8. c. 12 A. L. J. 798; 36 A. 476. 

8. c. 12 A. L. J. 751. 

♦Calcutta High Court. 

8. c. 18 C. W. N. 1154; 27 M. L J. 333; 1 L. VT. 
831; 10 N. L R. 112; 16 M. L. T. 447; (1914) 
M. W. N. 835; 16 Bom. L. R 863; 12 A. L, J, 
1281; 20 C. L. J. 573. 

♦Calcutta High Court. 

8. r. 12 A. L. J. 527. 

8 c. 17 O. C. 218. 

8. c. 16 M. L. T. 262;- (1914) M. W. N. 695; 1 L. 
W. 779, 27 M. L. J. 451; 20 C, L. J. 375; 37 M 
443; 19 C. W. N. 97; 16 Rom. L. R. 853. 

8. c. 18 C. W. N. 1281; 16 M. L. T. 290; 27 M. 
L J. 365; 1 L. W. 807; (19.4) M. W. N. 757; 
16 Bom L. R. 925; 20 C. L. J. 563. 
s. c. 12 A L. J. 513. 

8 <•. 17 O. C. 224; 1 (). L. J. 335. 

8 c. 12 A. L. J. 524; 36 A. 423. 

s. c. 12 A. L. J. 306; 36 A. 222; 15 Cr. L. J. 575. 

8. (’. 7 Bur. L. T. 205; 15 Cr. L. J. 571. 

s. <’. 12 A. L. J. 595; 36 A. 460; 15 Cr. L. .1. 57 1 . 

8. c. 12 A L. J. 344; 36 A. 233, 15 Cr. L. J. 572. 

8. c. 27 M. L. J 169; 5 Cr. L J. 572. 

8. c. 12 A L. J. 312; 36 A. 227, 15 Cr. L. J. 574. 

8 c 12 A L. J. 684; 15 Cr. L. J. 575. 
s. c. 12 A. L. J. 461; 15 Cr. L. J. 575. 
s. (• (191 4) M. \V. N. 49S, 15 Cr. L. J. 576. 
s. c. 15 Cr. L. J. 577. 

8. c. 12 P. R. 1914 Cr.; 245 P. L. R. 1914; 15 Cr. 

L. J. 577. 

s. c. 12 A. L. J. 506; 36 A. 382; 15 Cr. L. J. 578. 
s. c. 1 L. \V. 492; (1914) M. W. N. 821; 15 Cr. 
L. J. 578. 

s. c. 12 A. L. J. 550; 36 A. 362; 15 Cr. L. J. 579. 

s. c. 16 Bom. L. R. 446; 15 Cr L. J. 581; 38 B. 

642. 

s, c. 12 A. L. J. 803; 36 A. 468; 15 Cr. L. J. 584 

s. c. 12 A. L. J. 7tX>; 36 A. 474; 15 Cr. L. J. 584. 

s c. 7 Bur. L. T. 165; 15 Cr. L. J. 685. 
s. c. 1 L. W. 528; 15 Cr. L. J. 586. 
s. c. 15 Cr. L. J. 587. 

8. c. 16 Cr. L. J. 690-. 

8. c. 28 P. W. R. 1914 Cr.; 168 P. L. R. 1914; 15 
Cr. L. J. 691. 

i. c. 7 S. L. R. 203; 16 Cr. L. J. 692. 

8. c. 12 A. L. J. 678; 16 Cr. L> J. 692. 

J. c. 16 M. L. T. 128; 27 M. L. J. 227; 16 Cr. L. 
J. 593. 

5 . c. 12 A. L. J. 680; 16 Cr. L. J. 696. 



( xxiv ) 


ii 

'g'S 

IdJ 

Oh 

Names of Pfirties. 

1 

) 

Corresponding pa^s of other Reports aud 
Journals. 

348 

Sadasiy Singh v. Emperor 

8. c. 41 C. 299; 16 Cr. L. J. 6^. 

350 

Ahsanullah Khan y. Mansukh Bam 

s. c. 12 A. L. 3. 611; 86 A. 15 Cr. L. J. 508. 

S. c. 12 4 l. L. J. 490; 16 Cr. L J. 699. 

351 

Bharosa v. Emperor 

351 

Murugga Goundan y. Emperor 

>. c. 15 Cr. L. J. 699. 

352 

Emperor y. Beni 

s. c. 12 A. L. J. 349; 16 Cr. L. J. 600. 

353 

Frank Hay v. Rafiuddin 

s. c. 12 A. h. 3. 760. 

364 

Gulab Mai y. Shujawal 

8. Ci 269 P. L. R. 19J4. 

3C5 

Gough B. A. y. Leuchan H. S. 

8. V, 268 P. L. R. 1914. 

867 

Abdul Bahmau v. O’Brien W. 

8. c. 257 P. L. R. 1914. 

361 

Simon, Mrs. C. v. Arogiasaini Pillai 

8. c. 16 M. L. T. 122. 

363 

Nanho Mai v. Emperor 

8. c. 17 O. C. 138. 

365 

Mani Lai y. Khodabhai 

8. c. 16 Bom. L. R. 611; 38 B. 601. 

366 

Narendm Narain Singh y. Gopi Sundari Dasya 

^Calcutta High Court. 

369 

Motayengattil y. Kezatath Krishna Mcnon 

♦Madras High Court. 

369 

Baoji Keshay Deshmukh y. Krishnarao 

8. c. 16 Bom. L. R. 516; 38 B. 618. 

370 

Khetramani Daseo y. Dhirendra Nath Boy 

8. r. 41 C. 271. 

371 

Telohand v. Lieut. Liston 

8. c. 16 Bom. L. R. 617; 38 B. 638. 

372 

Potineni Gangayya v. Baja Venkata Ramayya 

*Ai^adra« High Court. 

373 

Promode Ranjan Ghosh v. Abijan Bibi 

1 ♦Calcutta High Court. 

376 

Krishna Mallar y. Secretary of State 

(1914) M. W. X. 767; 16 M. L. T. 516. 

376 

Tayabali Ghulam Husein v. Atmaram Sakharam 


Vani 

8. c. 16 Bom. L. R. 520; 38 B. 631. 

377 

Shaikh Ra6c y. Bhagaban Chandra Dhar 

♦Calcutta High Court. 

380 

Dolatram v, B. B. and C. I. By. Co. 

8. c. 16 Bom. L. R. 526; 38 B. 659. 

380 

Intu Miah y. Darbuksh Bhuiyan 

8. c. 42 C. 67. 

381 

Mata Prasad v. Bam Charan Sahu 

8. c. 12 A. L. J. 701; 36 A. 446. 

383 

Vellachami Chetty y. Muthu Chetty 

♦Madras High Court. 

384 

Kishan Lai Atal y. Hmat-ul- Fatima 

8. c. 17 0. C. 207. 

386 

Kanai Lai Mandal y. Jadab Lai Gangopadhaya . . 

♦Calcutta High Court. 

387 

Wahid Khan y. Zainab 

8. c. 12 A. L. J. 707; 36 A. 468. 

388 

Choragudi Chinna Kotayya y. Veradaraja Appa 


Row 

8. c. 1 L. W. 613; 16 M. L. T. 186; 27 M. L. J. 
244. 

391 

Crompton and Co. Ld. and Mohan Lai 

8. c. 41 C. 313. 

393 

Rajammal y. Headquators Deputy Collector, 



Vellore 

♦Madras High Court. 

395 

Haidari Begam y. Gulzar Bano 

8. c. 12 A. L. J. 481; 36 A. 322. 

396 

Zenamandra Papiah v. Lanka Subbasastrulu 

8. c. (1914) W. N. 616; 27 M. L. J. 276. 

398 

Lai Singh v. Collector of Etah 

8. c. 12 A. L. J. 486; 36 A. 331. 

399 

Nagar Damodhara Shanghog y. Bamappaya 

♦Madras High Court. 

400 

Gobind Bao y. Kamta Prasad 

8. C.-12 A. L. J. 603; 36 A. 376 

401 

Kota Bolabhadra Patro V. Khetrq Doss 

8. c. 16 M. L. T. 229. 

403 

Bam Sarup Saha y. Karam XJllah K^an 

8. c. 12 A. L. J. 692; 36 A. 464. 

403 

Bam Dayal v. Sarju Prasgd 

8. c. 17 0. C. 210. 

405 

Keda^^ Nath y. So^n Lai 

8. c. 12 A. L. J. 693. 

406 

Bandoo Krishna v. Narsingrao 

Satya Nqrain Sipgh y. Keshabati Kuniart 

8. c. 16 Bom. L. B. 527; 38l B. 662. 

406 

8. c. 18 C. W. N. 637 

408 

Kishun Saliai y. Ganga Bux 

8. c. 12 A. L. J. 465. 

409 

Lachman D^as y. Narain 

8. c. 17 0. C. 213; 1 0. L. J. 663. 

411 

B^i Fatm^ y. Bander Mtmicipality 

8. 0 . 16 Bom. L. B. 629; 38 B. 597. 

412 

Chiraun ji 'Lai y. Kallo 

8. c. 12 A. L. J, 607. * 

412 

Gadipartl|i Pqda Subbayya y. Chirnmamella 


Lak^i|[xic^yamn|a 

8. c. 16 M. L. T. 297; (1914) M. W. N. 876. 

413 

Kamta Parsn^ y . Gulzar S^n^h 

8. c. 12 A. L. J. 611. 

414 

InatuUah Daftry y. Moison All 

♦Calcutta High Court. 

415 

1 

Bishesli^ Prasad 

8. c. 12 A. L. J. 817^36 A. 426. 


( XXV ) 


Pages of YoL 
XXV oflnd. 
Gas. 

Names of Parties. 

i 

1 

1 Corresponding pages of other Reports and 

1 Journals. 




417 

Sl^radcshwar SingU v. Janeshwari Bahuasin 

s. 0. 18 C. W. N. 124fli «7 ¥. I.. J. 373: 1« M. T 
382; 1 L. W. 863; (1W4) M. W. ». 307: 12 A. 
L. J. 1217; 21 C. L. J. 9; 17 Bom. L. B. IS. 

425 

Vilvanatha Mudaliar v. Mannar Naida 

8. c. 1 L. W. 667. 

426 

Babbu V. Sita Bam 

s. c. 12 A. L. J. 806; 36 A. 478, 

428 

Krishnasawtny Filial v. Kothandarama Naicken ... 

8. c. (1914) M. W. N. 703; 27 M. L. J. 68% 16 M. 
L. T. 613. 

426 

Arjan Singh v. Lachman Singh 

I 8. c. 104 P. W. R. 1914; 2p3 P. L. R. 1614; 81 P. 
R. 1914. 

434 

Arunacbala Mudali v. Govindaraja Mudaii 

8. c. 1 L. W. 673. 

436 

Naiiak Chand v. Jiwan Mai 

8. c. 36 P. R. 1914, 237 P. L. R. 1914. 

436 

Kiimod La] Boy v. Barnaul Mohan Boy 

8. c. 19 C. L. J. 346. 

437 

Jamal v. Qadir Bakhsh 

8. 0. 54 P. K. 1914; 238 P. L. R. 1914; 153 P. W. 
R. 1914. 

438 

Gur Prosad Singh v. Gur ProRaifl Lai > 

8. c. 19 C. L. J. 316. 

4:^9 

Jalal Din v. Qaim Din 

8. c. 62 P. R. 1914; 255 P. L. R. 1914; 161 P. W. 
B. 1914. 

440 

Bam Chandra Marwari v'. Dhadiiai Singh 

.s. c 19C. L. J. 387. 

441 

Amar Singh v. Kamtii Singh 

8. c. 50 P. R, mii 25V P. 1. B. i:)l k 163 V. \y. 
R. 1914 

442 

Pazal Tinam v. Sukor Mahton 

8. r. 19 C. L. J. 333. 

443 

Fazl Husain v. Malik Jlnda 

s c. 49 P. R. 1914; 252 P. L. H. 1914; 160 P. W. 
R. 1914. 

446 

448 

Pit’ Khan v. Fayaz Husain 

1 8. c. 12 A. L. J. 813; 36 A. 413. 

Secretary of State v. Hakim 

R. c. 64 P. R. 1914; 244 P. L. R. 1914; 1,58 P. W. 
R. 1914. 

450 

Adayapadi Ramanna Udpa v. Krishna Udpa 

8. c. 27 M. L. J. 167. 

451 

Maha Prasad Singh v. Bamani Mohan Singh 

8. c. 18 C. W. N. 964; 16 M. L. T. 105; (1914) M. 
W. N. 665; 1 L. W. 619; 20 C. L. J. 231, • 27 M. 
L J. 459; 16 Bom. L. R. 824$ 42 C. 116. 

463 

Dev Raj v. Shiv Ram 

8. c. 70 P. R. 1914s 260 P. L, R. 1914s 166 P. W. 
R. 19 4. 

467 

Srinath Roy v. Dinabandhu Sen 

8. c. 18 C. W. N. 1217; (1914) M. W. N. 664; 1 
L. W. 783; 16 M. L. T. 319; 12 A. L, J. 1193; 
20 C. L. J. 885; 16 Bora. L- R. 901. 

480 

Shib Nath v. Alliance Bank of Simla Ltd., Lahore... 

8. c. 110 P. W. B. 1914 216 P. L. R, 1914; 3 P. 
R. 1915. 

497 

Satoowri Chatterjee v. Priyanath Basu 

8. c. 18 C. W. N. 672. 

498 

Ma Sein Nyun v. Maung U 

*Lower Burma Chief Oonrt. 

499 

Ganga Sahai v. Shib Charan 

^Allahabad High Court. 

500 

Kumar Kulanand Singh v. Mohan Mandar 

♦Calcutta High Coqrt. 

502 

Bir Singh v. Kahan Singh . . 

8 . c. 44 P. R. 1914; 256 P. L. R. 1914. 

508 

Gown v. Gopai 

♦Allahabad High Oonrt. 

603 

Alagappan v. Karuppa Ohetty 

♦Madras High Court. 

504 

Buianda v. Fatteh Din 

s. 0. 67 P. R. 1914s 254 P. L, R, 1914. 

606 

Tekana Kavandan v. iiigiri Kavandan 

♦Madras High Conrl. 

506 

Nawab Khan v. Karam Ohand 

a. 0 . 56 P. R. 1914; 235 P. I^. R. 154 P. W. 

B. 1914. 

607 

Bam Ekbal Singh v. Baldep Siagh 

a. 0 . 190. L, J.418. 

508 

Mushtaq Ali Khan v. Behan Lai 

♦Allahabad High Qourt. 

509 

Amir Ali v. Ayknp Ali Khan 

8. 0 . 19 0. L, J. 428| 41 C. 347 . 

510 

Muthalagiri Reddy V. Pappl Naiokan 

♦Madras High Court. 

610 

Satis Ohunder Bhanmik v. Saroda Fuesad Bay 

8. c. 190.14.^.432. 

611 

Amar Das v. Sukh Dial 

8. c. 86. P. W. a. 1914 1«6 P. li- R. 1914. 

613 

Sadr>nd-Din y. Emperor 

s, c. 18 P. R, im Cr.j 51 P. W. R. 1914 On; 266 


1 P. L. R. 1914s 16 Or. L. J, 601. 



C x*vi ) 



Corresponding pages of other Reports and 
Journals. 


5j^4 Karri Mangadu, Za re 
515 Emperor V. Chiragh 

515 Ismail v. Emperor 
517 Ahmad Gul v. Emperor 

618 Prasad v. Emperor 

522 Nawab V. Emperor 

524 Reddi Rami Reddi v. Public Prosecutor of Kurnool 
625 Fatima v. Emperor 

528 Baran Barai v. Mata Prasad 

528 Kundan v. Emperor 

529 Muhammad Nasir v. Ram Karan Singh 

530 Khitish Chunder Roy v.Bhikari Mamud Pramanik 

531 MataDayalv. Eebi Prasad 

632 Uma Singh v. Rai Tarini Prosad Bahadur 

634 Doyal Chandra Mandal v. Kauri (Charan) Naskar 

53(5 Faizu v. Doman 

533 Bliagwan Das v. Ram Bai 

539 Sanoo v. Muhammad Sabod 

540 Kalanand Singh V. Saira 

542 Dulla Singh v. Khazana 

543 Jatra Mohan Nandi V. Pitambar Mistri 

545 Bhag Bhari v. Jawahar Singh 

546 Lakhi Kant Das v. Balabhadra I’rosad Das 
647 Kalar Singh v. Mathura Prosad 

549 Shahab Din v. Miran Bakhsh 

652 Rajabala Debi Bhaduvi v. Srish Chandra Ghosh 

553 People’s Bank of India, Ld. v. Narain Das 

555 Ram Lai Pahari v. Babulal Barik 

656 Lai Khan v. Nura 

658 Annada Hait v. Khudi Ram Hait 

559 Noor Muhammad Saib v. Karima Bibi Ammal 

560 Abdul Ali V. Puran Mai 

562 Midnapore Zomindari Co. Ld. v. Hrishi Kesh Ghosh 

565 Sada Kuar v.Buta Singh 

667 Satyes Chandra Sarkar v. Monmohini Dasi 
571 Moni Lai Kar v. Uma Charan Chakravarty 
573 Muthukrishna lyangar v. Sankaranarayana Iyer 

676 BirMahamod Rowther v. Nagwr Rowther 
676 Devendra Nath v. Annada Hadi 
578 Pulinholiyil Murikoli Raman Nambiar v. Puthalath 
Kakkotan Ramman Nambiar 
679 Jagathamba Ammal v. Ramaswami Iyengar 

682 Qovindammal v. Marimuthu Pillai ^ ,,, 

683 Nidamurthi Krishnamurthy ▼. Gargiparthy Gana- 

pathilingam 


8. c. (1914) M. W. N. 791j 16 Cr. L. J. 602. 
s. c. 23 P. R. 1914 Cr.; 15 Cr. L. J. 603; 27« P. 

L. R. 19*4; 44 P. VV. K. 1914 Cr. 

8. c. 15 Cr. L. J. 603. 

s. c. 22 P. R. 1914 Cr.; 262 P. L. R. 1914; 15 Cr. 

L. J. 605; 47 P, W. R. 1914 Cr. 

8. c. 12 A. L. J. 760; 36 A. 395; 15 Cr. L. J. 600. 
s. c. 263 P. L. R. 19 4^ 3l P. R. 1914 Cr.; 45 P. 

W. R. i914 Cr.; 15 Cr. L. J. 610. 
s. c. (1914) M. W. N. 793; 27 M. L. J. 586; 15 
Cr. L. J. 612. 

s. c. 10 P. R. 1914 Cr.; 261 P. L. R. 1914; 15 ( r. 
L. J. 613. 

8. c. 12 A. L. J. 821; 36 A. 469; 1 5 Cr. L. J. 616. 
8. c. 12 A. L. J. 823; 36 A. 495; 5 Cr. L. .J. 6 6. 
^Allahabad High Court. 

8. c. 19 C. L. J. 448. 

♦Allahabad High Court. 

8. c. 19 C. L. J. 451. 

♦Calcutta High Coiut. 

8. c. 19 C. L. J. 456. 

8. c. 58 P. R. 1911; 230 P. L. R. 191 1; 152 P. \Y. 
R. 1914. 

8 c. 19 C. L. J. 462. 

♦Calcutta High Court. 

.s. c. 61 P. R. 1914; 267 P. L. R. 1911. 

8. c. 19 C. L. J. 385. 

8. c. 71 P. R. 1914, 241 P. L. R. 1914; 155 P. W. 
R. 1914. 

8. c. 19 C. L. J. 40a 
8. c. 19 C. L. J. 102. 

8. 0. 79 P. R. 1911; 2J8 P. L. R. 1914; 169 P. W. 
R. 1914. 

♦Calcutta High Court. 

8. c. 73 P. R. 1914; 279 P. L. R. 1914. 

♦Calcutta High Court. 

8. c. 72 P. R. 1914; 233 P. L. R. 1914. 

.s. c. 19 C. L. J. 532. 

8. c. 16 M. L. T. 165; 27 M. L. J. 270. 

8- c. 82 P. K. 1914; 277 P. L. R. 1914. 

8. c. 18 C. W. N. 828; 19 C. L. J. 505; 41 0. 
11C8. 

8. c. 80 P. R. 1914; 266 P. L. R. 1914; 167 P. W. 
R. 1914. 

8. c. 19 C. L. J. 518. 

». 0. 19 C. L. J. 641. 

8. c. 16 M. L. T. 196; 1 L. W. 699; (1914* M. W. 

N. 708; 27 M. L J. 600. 

8. c. 16 M. L. T. 163; 27 M. L. J. 483. 

8. c. 19 C. L. J. 54S. 

8. 0. 1 L. W. 640; 27 M. L. J. 175. 

♦Madras High Court. 

8. c. (1914) M. W. N. 782. 

fl, c. (19H; M. W. N. 865.' 


( xvii ) 


Names of Parties. 


686 Maharaja of Bobbili v. Venkataramanjulu Naidu . 

687 Arasappa Pillai v. Manika Mudaliar 

588 Badha Kristo Saha v. Umes Chundor Chuckerbntty 
690 Tunuguntla Brahmayya v. Sangam Kami lleddi 
690 Maharaja of Venkatagiri v. Mohadeen Sahib 
692 Somasundaram Ohetty v. Tirunarayana Pillai 
694 Ghnlam Sarvar v. Muhammad Ambar Ali Khan ... 
596 Muni Lai v. Chattar Singh 

696 Beni Madho v. Bam Harakh 

697 Venka,teswara Iyer v. Cherrseri Madathil Bavunni 

Nair 

699 Bam Nath v. Bindeshuri Prasad Singh 
600 (xovinda Gouiular v. Raraien 
600 Hnbdar Khan v. Gajadhar Chanbo 

602 Thayyanayaki Achi, Iti re * 

603 Siva Sankara Reddy v. Muthusami Konan 
603 Prag v. Muhammad Abdul Husain 

607 Nilambur Thacharakkavil Kovilagath Manavikkaran 

V. Manjeri Putton Kavilagam Kamavn 

608 Bhagwati Prasad Singh v, Parmcshar 
608 Sambasiva Mudaliar v. Secretary of State 

610 Duraisami Aiyangar v. Meenakshi Sundara Aiynr 

611 Musamnmt Zaibunnissa v. Musammai Parichhat 

615 Adatrao Gavayyamina v. Dandi Seetharama- 

swami . . 

616 Mula Singh v. Budh Singh 

617 Mummmat Nihali v. Kanak Singh 

618 Arunachala Aiyar v. Ramasami Aiyar 

620 Ram Nain Shukul v. Ganga Shuknl 

622 Harcharan Das v. Diwan Chand 

623 Thekka Thottum Mukkath Karan v. Natukkandy 

Chakkuti 

624 Ram Suudar Singh v. Muhammad Mehdi Ali 

Khan 

625 Sarju Prasad v. Emperor 

627 Dasari Venkata v. Reddy Sanjeevi 

627 Subbaraya Pillai v. Krishnaswami Pillai 

628 Prati Appala Raju v. Mutharaju Surpa Raju 

629 Kukati Narasa Roddi, In re 

630 Nandamuri Anandayya In re 

633 Mahpal Singh rr. Emperor 

634 Jawan v. Emperor 

638 Jagan Nath v. Emperor 

640 Mala Naioken In re 

641 Panambatta Kalathil Kunchu Mennn v. Kalathin- 

padikil Narayanan Ezhutessan 

642 Jamun Ram v. Kishen Ram 

643 Walayat Husain v. Ram Tjal 

648 Ramanathan Chetty y. M Bomthappa Kone 



Corresponding pages of other Reports and 
Journals. 


8. c. 16 M. L. T. 181; 27 M. L. J. 409. 

8. c. 16 M. L. T. 301. 
s. c. 19 C. L. J. 639. 

s. c. 16 M. L. T. 186; (J914) M. W. N. 706. 

8. c. 1 L. W. 692. 

8. c. (1914) M. W. N. 738. 

8. c. 1 (). L. J. 325. 

8. c. 67 P. R. 1914; 232 P. L. R. 1914. 

8. c. 1 O. L. J. 334. 

s. c. 27 M. L. J. 405; (1914) M. W. N. 740 
s. c. 17 O. C. 291. 

♦Madras High Court. 

8. c. 17 O. C. 294. 

♦Madras High Court. 

♦Madras High Court. 

8. 0. 1 O. L. J. 344. 

8. c. 1 L. W. 775. 

8. c. 1 O. L. J. 356. 

8. c. 27 M. L. J. 299; 1 L. W. 768; (1914) M \V 
N. 711. 

8. c. 16 M. L. T. 246; (1914) M. W. N. 83!. 
♦Allahabad High Court. 

8. c. 1 L. W. 821. 

8. c. 100 P. W. R. 1914; 200 P. L. R. 1914. 
♦Allahabad High Court. 

8. c. 1 L. W. 849; 27 M. L. J. 617; 16 M L T 
397. ■ 

♦Allahabad High Court. 

8. c. 96 P. W. R. 1914; 198 P. L. R. 1914. 

♦Madras High Court. 



8. c. 1 0. L. J. 387. 

8. c, 1 O. L. J. 360; 16 Cr. L. J. 617. 

8. c. 16 M. L. T. 286; 16 Cr. L. J. 619. 

8. c. 15 Cr. L. J. 619. 

8. c. (1914) M. W. N. 396; 1 L. W. 338- 
J. 676; 16 Cr. L. J. 620. 

8. c. 16 Cr. L. J. 621. 


27 M. L. 


8. c. 1 L. W. 356; (1914) M. W. N. 382; 16 Cr 
L. J. 622. 


8. c. 1 0. L. J. 328; 17 O. C. 184; 16 Cr. L 
625. 


J. 


8. c. 264 P. L. R. 1914; 30 P. R. 1914 Cr • 60 P 
W. R. 1914 Cr.; 16 Cr. L. J. 626. 

8. c. 1 O. L. J. 330; 16 Cr. L. J. 630. 

8. c. 27 M. L. J. 477; 15 Cr. L. J. 632. 


8. 0. 16 M. L. T. 317. 

8. c. 42 P. R. 1914; 79 P. W. R. 1914; 234 P L 
R. 1914. • 

s. c. 12 A. L. J. 1113. 
s. 0. 27 M. L. J. 494; 16 M. L. T. 502. 


( xxviii ) 


l>>3 

Names of Parties. 

1 

1 

Corresponding pages of other Reports and 
Journals. 


1 


644 

un-uisa v. Habib- nllah Khau 

s. c. 1 0. L. J. 367. 

645 

Jambagathammal v. Kanakathammal 

♦Madras High Court. 

646 

Baiju Singh v. Naraiu Din 

8. c. 1 0. L. J. 364. 

647 

Knppusamy Aiyangar v. Narayaua Aiyangar 

s. c. 1 L. W. 856; 16 M. L. T. 438. 

648 

, Muhammad Husain v. Lalji Singh 

8. c. 1 0. L. J. 366. 

657 

Rajammal v. Mahadeva Yogi 

8. c. 1 L. W. 777i (1914) M. W. N. 717; 27 M 
L. J. 446. 

658 

Hira Lai v. Ghanan Khan * 

8. c. 98 P. W. R. 1914$ 199 P. L. R. 1914. 

660 

Gaya Prasad Pande v. Abbas Band! Bibi 

8. c. 1 0. L. J. 383. 

661 

Kandum Yenkata Soshayya v. Adam Saib 

♦Madras High Court. 

661 

Abttl Hasan v. Aziz Ahmad 

♦Allahabad High Court. 

663 

Ham Lotan v. Court of Wards, Ajodhya Kstato ... 

8. c. I 0. L. J. 385. 

664 

Brundavana Chandra v. Pragada Rammayya 

8. c. 26 M. L. J. 600; 1 L. W. 486. 

666 

Sadiq Husain v. Secretary of State 

♦Oudh Judicial Commissioner's Court, 

667 

Bara Mai v. Dwarka Bass 

♦Allahabad High Court. 

($68 

Sankatha Prasad v. Baja Krishna Hat Singh 

♦Oudh Judicial Commissioner's Court. 

669 

Krishna Iyer v. Ramaswami Iyer 

8. c. (1914) M. W. N. 715; 1 li. W. 818; 27 M. 1. 
J.447. 

672 

Lachhman Singh v. The Jjiquidators of The In- 


i 

dnstiial East Co. Ltd. 

8. c. 102 P. W. R. 1914; 201 P. L. R. 1914. 

676 

Arunachellam Ohettiar v. Muthayanai Thaven 

8. c. 26 M. L. J. 575. 

675 

Rameshar Bakhsh Singh v. Sankata Bakhsh Singh... 

8. c. 1 0. L. J. 389. 

679 

Muthusami Aiyar v. Solai Koiian 

s. c. 26 M. L. J. 597. 

680 

Muhammad Abdul Raqib Khan v. Salamat Bibi . . . 

8. c. 1 0. L. J. 397. 

683 

Rajagopala Naidn v. Vijayaraghavalu Naidu 

8. c. 1 L. W. 824. 

684 

Muneshar Bakhsh Singh v. Phul Kuar 

8. 0. 1 0. L. J. 403. 

685 

Vusa Chandrakantam v. Yusa Subbarayuilu 

1 

s. c. 1 L. W. 827; 18 M. L. T. 347; 27 M. L. J. 
745. 

688 

Durga V. Man 

s. c. 17 0. C. 260. 

689 

Musammat Mendana v. Jagan Nath Bakhsh 

s. c. 17 0. C. 235. 

692 

Kancharla Yenkataratnam v. Koganti Venkata- 


ramiah 

s. c. 16 M. L. T. 436; 27 M. L. J. 669. 

694 

Onkar Singh v. Bhagwan Dat Singh 

s. c. 17 0. C. 242. 

697 

Kishen Devi v. Shib Saran 

s. c. 77 P. R. 1914. 

700 

Sabella Appanna v. Mallidi Appanna 

s. c. 1 L. W. 772; 16 M. L. T. 300; (1914) M. VN^ 
N. 833. 

701 

Jagmohan Singh y. Tula Ram Das 

8. c. 17 0. C. 262. 

702 

Yadlamannati Srinivasadikshitulu y. Damera 



Rangayya 

8. c. 1 L. W. 903 

703 

Binda Parshpd v. Ram Bhajan 

8. c. 17 O. C. 264. 

704 

Puinpaliya Yengalia v. Kunhamina 

♦Madras High Court. 

704 

Ganga Prasad v. Subhag Chaud 

8. c. 17 0. C. 266; I 0. L. J. 564. 

706 

Janki Koer v, Mahabir Prasad 

♦Calcutta High Court, 

708 

Fida Husain v. Collector of Shahjahnpur 

s. c. 17 0. C. 267. 

710 

]Bam La] v. Gopi 

s. c. 24 P. R. 1914; 68 P. W. R. 1914; 196 P L 
R. 1914. 

712 

Atohutanunial^ v. Secretary of State 

8. c. 16 M. L. T. 349; (1914) M. W. N. 786. 

715 

Sher Muhammad v. Ali Muhammad 

s. c. 60 P. W. R. 1914; 151 P. L. R. 1914. 

716 

Muhammad Nawab Ali Khan v. Mummmat 


Jagdei 

8. c. 1 0. L. J. 419. 

717 

Muhammad Hayat v. Nafsing Dass 

s. c. 62 P. W. Bm 1014; 168 P. L. B. 1914. 

718 

Janki v. Behari Lai 

8. c. 1 0. L. J. 406. 

719 

Nasir Din v. Balia Mul 

8. c. 64 P. W. R. 1914$ 149 P. L. R. 1914. 

721 

Yerragnntla Seshacharlu v. Mukkumulla Ohinniah 

♦Madras High Court. 

723 

Amir Begam v, Muhammad Ismail Khan 

8. c. 66 P. W. R. 1914; 160 P. L. R. 19U. 

724 

Ganda Singh v. Gulab Singh 

a. c. 66 P. W. B, 1914$ 169 P. L. R. 1914. 



( xii* ) 



726 

726 

728 

729 
732 
736 
738 
738 
741 
741 
743 

746 

747 
749 
762 
765 

768 

759 

771 

772 

776 

777 
770 
780 


783 

789 

794 

797 

799 

801 

802 

803 

804 
806 

806 

810 

810 

812 

815 

816 

819 

820 
821 
823 
826 


Nanica of Parties. Corresponding pages of other lleports and 

Joui*uals. 


Mathura Kalwor v. Ambika Dat 
Muthukaruppa Mudali v. Pi. Mu. Kathappudayau . 

Bhawani Prasad v. Subhagi 
Bishnu Charan Hoy v. Bipin Chandra Buy 
Bajjad Ali Khan v. Secretary of State 
Bamjas Das v. Mohan Lai 
Lakshmanam Chetty v. Lakshmanani Chettiar 
Maharaja of Jaipur v. Lalji Sahai 
Yedachalla Miidaliar v. Sivaporumal Mudali 
Sarada Kirpa Lala v. Chaitanya Charan De 
Lai Sripat Singh y. Lai Basant Singh 
Malli Beddi v. Feddakka 

Baldeodass Basautlall v. Lolit Mohuii Nandy 
Lalta Pershad v. Majid* ud-nissa 
Vidyasagar v. Batipal 

Parameswaran Naiubudi'ipad v. Sankamu 
Nainbudripad 

Shiam Bihari r. Bhagwati Singh 
Krishna Patter v. Sinnaponnu 
Bhai Khan v. Des Baj 
Muthukaruppan Samian v. Muthu Saiubau 

Govindan Nambiar v. Chembrani Vittil Parkum 
Kannan N ambiar 
Hodgkin son Lack v. P. Gallagher 
Bebeooa Stewart v. Debi Prasad 
Poosapati Yijorama Gajapathi y. Collector of 
Yizagapatam 

Bajah of Pittapuram y. Secretary of State 
Shinhoinal y. Manager, Encumbered Estates in 
Sind 

Asam Baghayulu Setty y. Pellati Sitainma 

Guunam Dorayya y. Yedapalli Ayyamaoharyulu .. 

Jamal, A. K. A. S. y. Moola Dawood Sons & Co. 
Secretary of State y. Sahijram Asammal 
Yalamanchili Purnayya y. Pamu Bamaswamy 
Maharali v. Diwan Mushtaksing 
Banga Bamanujachariar y. Srinivasa Aiyangar 
British India Steam Navigatioti Co. Ltd., y. 
Fakir Mahomed 

Kanohan Kunwar /. Amur Singh 
Myat Gale v, San Tha 

Jadu Nath Acharjya v. Tarak Chandi'a Chatterjee 
Srinivasa Aiyanagar y. Bangasami Aiyangar 
Po Kin y. Maung Kala 

Niamat Khan v. Deputy Commissioner, Kheri . . 

Ktmja Behari Seal v. Bajah Durga Prasad Singh .. 

Jannat Ally, In re 

Gaya Prasad y. Lareti Kuar 

Bam Din v. Kayesth Pathshala, Allahabad 

Sukar Hajam v. Oli Mohammad Mea 


s. 0 . 12 A. L. J. 993. 

s. c. 16 M. L.. T. 194; 27 M. L. J. 240; (1914) M. 

W. N. 706 
s. c. 12 A. L. J. 995. 
s. c. 18 0. W. N. 622. 

8. c. 17 O. 0. 284. 

* Allahabad High Court. 

8. c. 1 L. W. 875. 

8. c. 12 A. L. J. 1006. 
s. c. 16 M. L. T. 184. 

^Calcutta High Coxmt. 

8. c. 1 O. L. J. 421. 

8. c. 1 L. W. 517; 27 M. L. J. 147; 16 M. L. T. 

100; (1914) M. W. N. 619. 

♦Calcutta High Court. 

8. c. 1 O. L. J. 426. 

8. c. 1 O. L. J. 433; 17 O. C. 347. 

8. c. 16 M. L. T. 241; (1914) M. W. X. 689. 

8. c. 1 0. L. J. 440. 

8. c. 16 M. L. T. 661, 

8. c. U. B. B. (1914) 11, 16. 

8. c. 1 L. W. 764; 16 M. L. T. 344; (1914) M. VV. 
N. 768; 27 M. L. J. 497. 

♦Madras High Court. 

8. c. U. B. B. (1914) II, 19. 

8. c. 12 A. L.J.271. 

8. c. 1 L. W. 638; (1914) M. W. N. 610; 27 M. L. 
J. 278. 

8. c! 16 M. L. T. 376. 

8. c. 8 S. L. B. 3. 

8. c. 16 M. L. T. 178; 27 M. L. J. 266; (1914) M. 
W. N. 692. 

s. c. 16 M. L. T. 226; (1914) M. W. N. 648; 27 
M. L. J. 296. 

8. c. 7 L. B. B. 252. 

8. c. 8 S. L. B. 14. 

8. c. 16 M. L. T. 190. 

8. c. 8 S. L. B. 18. 

s. c. 16 M. L. T. 192; 27 M. L. J. 397. 

8. u. 7 L. B. B. 257. 
s. c. 1 0. L. J; 476. 
s. c. 7 L. B. B. 260. 

♦Calcutta High Court, 
s. c. 1 L. W. 868. 

8. c. 7 L. B. B. 264. 
s. c. 1 0. L. J. 442. 
s. c. 20 C. L. J. 304; 19 C. W, N. m. 

8. c. 7 L. B. B. 266. 

8. c. 12 A. L. J. 1145. 

8. c. 1 0. L. J. 447. 

♦Calcutta High Court. 



( »XX ) 


Pages of Vol. 
XXV ofind. 
Cas. 

Names o£ Parties. 

Corresponding pages of other Reports and 
Journals. 

827 

Muhammad Molisiu v. Muhammad Hadi 

s. c. 1 U. L. J. 452. 

829 

Bata Mandal v. Maiiindra Chaudra Nandi 

8. c. 19 C. W. N.321. 

831 

Hira v. Nihal Singh 

8. c. 4 P. R. 1914, Rey. 

833 

Kandhai v, Empreor 

8. c. 1 0. L. J. 407; 16 Cr. L. J. 633. 

837 

Chinnaswami Pillai v. Chairman of the Arkonam 



Union 

8. c. 10 M. L. T. 429; 16 Cr. L. J. 637. 

838 

Alauddin Khan v. Emperor 

8. c. 17 0. C. 273; 1 0. L. J. 487; 15 Cr. L. J. 038. 

839 

Ballia y. Emperor 

8. c. 24 P. W. R. 1914 Cr.; 161 P. L. R. 1914; 16 
Cr. L. J. 848. 

840 

Baij Nath v. Emperor- 

8. c. 1 0. L. J. 416; 16 Cr. L. J. 640. 

841 

Anantharama Vadhiar v. Muthia Tevan 

8. c. (1914) M. W. N. 776; 16 Cr. L. J. 641. 

843 

Abbas Quli Khan v. Emperor . . 

s. V. 17 0. C. 276; 15 Cr. L. J. 643. 

846 

Emperor v. Jadi 

s. c. 17 0. C. 260; 15 Cr. L. J. 646. 

848 

Guruswami Naikcn v. Tiruniurthi Chetti 

8. c. 1 L. W. 908; 16 M. L. T. 426; 2? M. L. J. 

1 629; 15Cr. L. J. 648. 

849 

Sheo Dulare Misra v. Brij Bhukhan Lai 

8. c. 1 0. L. J. 456. 

852 

Basir-ud-din Ahmad v, Himmat Ali Mondal 

♦Calcutta High Court. 

854 

Rugha V. Mnghli 

s. c. 2 P. R. 1914 Rev. 

855 

Data Ram Tewari v. Deokali Tovari 

I 8. c. 1 0. L. J. 463; 17 O. C. 299. 

856 

Alliance Bank v. Kahan Singh 

8. c. Ill P. VV. R. 1914; 216 P. L. R. 1914; 4 P. 
R; 1915. 

859 

Upendra Nath Chowdhury v. Bhudeb Chandra Roy 

♦Calcutta High Court. 


Chowdhury 

861 

Mimammat Miro v. Lachhman Prasad 

8. c. 1 0. L. J. 46(5. 

863 

Turabaiishah y. Bibi Naju 

8. 0. 8 S. L. R. 28. 

867 

Mahan Singh v. Narain Singh 

8. 0. 1 P. R. 1914 Rev. 

869 

Ram Dnt v. Sukhia 

8 c. 1 0. L. J. 470. 

871 

Badha>ya v. Jallu 

8. c. 112 P. W. R. 1914; 228 P. L. R. 1914. 

874 

Eirm of Shamussuddin Mahir Bux v. Firm of Ali 



Mahomed Alidina 

8. c. 8 S. L. K. 43. 

874 

Amir y. Faqira • • 

Valji Jasraj y. Tayabji Mulla Mahmcd Bhoy 

8. c. 242 P. L. R. 1914; 139 P. W. R 1914. 

876 

8. 0. 8 S. L. R. 44. 

878 

Satrachorla Veerabhadra Suryanarayana v. 



Secretary of State 

8. c. 1 L. W. 662. 

880 

Haldhar Jha y. Shah Mahanimad Ashraf 

♦Calcutta High Court. 

881 

Jaggan Nath-Nathu Mai y. Ram Das-Brij Das \ 

8. c. 140 P. W. R. 1911; 2 i;j P. L. R. 1914. 


883 

Kttnehapudy Auantha Venkata Vocraraghava 

1 


Charyulu v. Mallikarjuna Prasad Naidu 

•s. c. 1 L. W. 665. 

884 

Golam Mujahar Chowdhery v. Goloke Charan 

1 


Das 

, *Calcutta High Court. 

885 

Freeman v. P. & 0. S. N. Co., Ltd. 

8. c. 41 C. 703. 

888 

Nallappa Reddi v. Vridhachala Reddi 

8. c. 37 M. 270. 

890 

Venkatachelapathy v. Bommavara Satyanarayaua .. 

s. c. 37 M. 283. 

891 

Srimath Kidambi v. Pidipiti Kutumbamyadu 

s. c. 27 M. L. J, 233. 

893 

Challa Narsi Reddi v. Vudumula Virareddi 

8. c. (1914) M. W. N. 919. 

894 

Ayyaparaju v. Secretary of State 

s. c. 37 M. 298. 

897 

Manikka Mudaliar y. Sonbagia Ammal 

8. c. 27 M. L. J. 291. 

898 

Katol Sheik Ummar Saheb v. Khazi Budan Khan 



Saheb 

8. c. 37 M. 228. 

899 

Bhakta Mahto v. Udit Narain Singh Deo 

♦Calcutta High Court. 

900 

Bommaya Hegado v. Srinivasa Uebbara 

8. c. 27 M. L. J. 305. 

901 

Kanakammal v. Auanthamatln Ammal 

«. c. 37 M. 293. 

903 

Hari Charan Salia v. Baraii Khan 

8. c. 41 C. 716. 

904 

Mahraja y. Sukhraui 

8. c. 1 0. L. J. 493. 

906 

Ram Adhin Misra v. Sitla Bakhsh Singh 

a. c. 17 0. C. 303. 

806 

Peetiyakkal Vatakka v. Marakkarakath Ahammad... 

8. c. (1914) M. W. N.796* 



Names of Parties. 


Corresponding pagea of other Beports and 
Jaurnals. 





007 

908 

912 

914 

916 

916 

917 

921 

922 
924 
924 
927 
927 

930 

931 

932 

933 
93 1 
935 
93f) 

938 

939 
939 
911 

943 

944 

945 

946 

948 

949 
fl51 
951 
955 
957 

965 

968 

973 

975 

977 

978 

979 
982 

982 

985 

986 
989 

989 

990 
990 
091 


(iha/.anfar Uusaiii v. Ham Hatan . . 

Ori Lai v. Muhammad Yakub 

Durga Singh v. Muhammad Kaza Husain Khan 

Gur Sahai v. Muhammad Abul Hasan Khan 

Markapuli Heddiar v. Thandava Kone 

Subhadra Kuar v. Bireshwar Prasad 

Gur Naraiu v. Gulzari Lai 

Maiigal Das v. Mahendra Datta Singh 

Thien Noo v. Hamasawmy Chetfcy 

Bikhchand v. Verhomal 

Moosajee Ahmed & Co. v. Bun Sweo Soon & Co. 
Annammalai Pattar v. Natosa Iyer 
Govindasawmy Pillay v. Koolayappa llowther 
Shivji Dhamji, In the m ttfer of an application hy 
Ma Sein v. Mufchucurpan Chetty ^ 

Hoondrajmal Chatornal v. Dhanoomal Chatonial 
Mating Kyan v. Maung Po 
Maikal Sorvai v'. Thambuswami Sorvai 
Mahornad Umar v. Chimansing 
Soothai Ammal v. Mahadeva Iyer 
Kimatrai Kashiram v. Wadero Shcr Mahomed 
Khan 

Nagalinga Chettiar v. Kayarohana Cheltiar 
Mahadeo Sahu v. Muhi])al Hai 
Hughunatha How v'. Vollamoonji Gounden 
Municipal Board of Ghazipur v. Ueokinaudau Prasad 
Abbakka Shetthi v. Soshamma 
Kajam Aiyangar v. Muthukriahua Pillai 
Khushiram Pohumal v. Ghanshaiudaa 
Palaniappa Mudali v. Otliuial Heceiver of Trichino* 
poly 

Mir Mahomed Khan v. Pohumal Mutumal 
Kama Kavundon v. Kuruthasawmy Naeik 
Nabin Chandra Saha v. Sinclair Murray & Co. . . 
Ghaznavi Co. v. Budge Budge Jute Mills 
Meenakshi v. Muniandi Panikkan 

Thiriivcngadatha Aiyangar v. Ponnappaiyangar . . 

Kajii V. Ramaswamy Naicken 

GuUur Kauga Redtli v. Guudala Pitchi Reddi 

Naudan Singh v. Debi Din 

Muso V. Kmperor 

Mangu V. Kmiieror 

Mamu Beari, In ic 

> 

Allu V. Emperor 

Jiwatram Jhamandas v. Empei*or 

Hotu V. Emperor 

Chiranji Lai v. Emperor 

Matlvradas Dharamdas v. Emperor 

Dosikachari, In ru . . 

Empoi'or v. Nathii 

J ugaram v. N ga Tun Baw 

Annasawmy Aiyangar v. Muthukumara Pillai 


s. c. 17 O. C. 306. 

H. c. 1 0. L. J. 496; 17 0. C. 354. 

H. c. 17 O. C. 313. 

s. c. 1 O. L. J. 512. 

s. c. (1914) M. W. N. 798. 

s. c. 1 O. L. J. 485. 

s. c. 1 0. L. J. 503; 17 0. C. 318. 

s. c. 1 0. L. J. 490. 

s. c. 7 L. B. R. 103. 

H. c. 8 S. L. R. 67 

s. c. 7 L. B. R. 105. 

s. c. (1914) M. W. N. 792. 

8. c. 7 L. B. R. no. 
s. c. 8 S. L. R. 93. 

.s. c. 7 L. B. R. 135. 

.s. c. 8 S. L. R. 68. 

8. c. 7 L. B. R. 138. 

8. c. 1 L. W. 863; (1914) M. W. N. 784. 

8. 0. 8 S. L. R. 91. 

♦Madras High Court, 

8. c’. 8 S. L. R. 63. 

♦Madras High Court, 
s. c. 12 A. L. J. 921. 

8. c. 16 M. L. T. 440; 1 L. IV. 934; 27 M. L. J. 507. 

8. c. 12 A. L. J. 952; 36 A. 565. 

s. c. 16 M. L. T. 442; (1914) M. W. N. 915. 

8. c. 16 M. L. T. 261. 

8. c. 8 S. L. R. 81. 

♦Madras High Court. 

8. c. 8 S. L. R. 86. 

8. c. 16 M. L. T. 251; (1914) M. \V. N. 797. 
♦Calcutta High Court. 

♦Calcutta High Court. 

8. c. 1 L. W. 704; (1914) M. W. N. 672; 10 M. L. 

T. 270; 27 M. L. J. 353. 

8. c. 28 M. L J. 209. 

8. c. 1 L. W. 715; 16 M. L. T. 254. 

8. c. 1 L. W. 879. 

8. c. 12 A. L. J. 933. 

8. c. 8 S. L. R. 41; 15 Cr. L. J. 649. 

.s. c. 35 P. W. R. 1914 Cr.; 227 P. L. R. 1914; 15 
Cr. L. J. 660. 

8. c. 1 L. W. 657; 16 M. L. T. 2il5: (1914) M. 

W. N. 651; 27 M. L. J. 392; 15 Or. L. J. 661. 

8. c. 34 P. W. R. 1914 Cr.; 229 P. L. R. 1914: 16 
Cr. L. J. 664. 

8. c. 8 S. L. R. 49; 15 Cr. L, J. 654. 
a. c. 8 S. L. 66; 15 Cr. L. J. 657. 
a. c. 12 A. L. J. 1 105; 36 A. 576; 15 Cr. L. J. 658. 
8. c. 8 S. L. R, 20; 16 Cr. L. J. 661. 

.s. c. 15 Cr. L. J. 661. 

a. c. 8 S. L. R. 21; 16 Cr. L. J. 603. 

a. c. U. B. R. (1914) II, 18; 15 Cr. L. J. 062. 

8. a 16 Cr. L. J. 663. 




( szsii ) 



Names of Parties. 

Corresponding pages of other Repnrts aad 
Journals. 

992 

Diwanioband v. Emperor 

8. c. 8 S. L. R. 88 ; 16 Or. L. J. 684. 

993 

Sessions Judge of Coimbatore, In re 

8. c. 27 M. L. J. 693; 16 Cr. L. J. 665. 

994 

Minhomal v. Emperor 

Emperor T. Solaiman 

8 . c. 8 S. L. R. 26; 16 Cr. L. J. 666 . 

995 

8 . c. 7 L. B. B. 251; 16 Cr. L. J. 687. 

996 

P. Venkatachallam Ghetti, In re 

8 . c. 15 Cr. L.,J.667. 

WO 

Musam^nat Cauhar v. Emperor 

8 . c. 17 0. C. 268; 1 0. L. J. 481; 16 Cr. L. J. 668 . 

997 

Yaidyanatha Iyer v. Suppalu Ammal 

8 . c. (1914) M. W. N. 786; 16 Or. h. 3. 669. 

998 

Nammal Khemchand y. The Bombay Company, 



Ltd. 

8 . u. 8 8. L. K. 39) 16 Cr. L. J. 670. 

999 

Ghidambara Gorukkal y. Sengoda Goundeii 

8 . c. 16 H. L. T. 437; 37 M. L, J. 687; 16 Cr. L. 
J. 671. 

1000 

Imandy Appalaswami v. Emperor 

8 . c. 1 L. W. 847; 16 Cr. L. J. 672. 

1001 

Tanguturi Sriramulu y. Nalam Krishna Row 

8 . c. (1914) H. W. N. 646; 16 H. L. T. 303; 27 
M. li. J. 689; 16 Cr. L. J. 673. 

1003 

Buichand Ramchand y. Emperor 

8. V. 8 8. L. B. 66 ; 16 Cr. L. J. 676. 

1004 

Subbiah Scryai v. Chokkalinga The van 

8 . c. 16 M. L. T. 248; 27 M. L. J. 613; (1914) M. 
W. N. 790; 16 Or. L. J. 676. 

1005 

Mohammad Ali Muhammad Khan y. Emperor 

8 . f. 17 0. C. 311; 16 Cr. li. J. 677. 

1006 

Kya Nyun y. Emperor 

8 c. 7 L. B. B. 140; 16 Cr. L. J. 678. 

1008 

Narayana Padayachi, In re 

8 . c. 37 M. 880; 16 Cr. L. J. 680. 

1008 

D. 8 uiyanara 3 rana Row, In re 

[ 

8. c. 16 Cr. L. j. 680, 



OF 

Cases Cited in Volume XXV of Indian Cases, 1914. 


A 

Page. 


Abbas Ali v. Maya Ram, 12 A. 229; A. W. N. 

(1890) 93 ..448 

Abbo V. Rahman, C. A. No. 647 of 19-0, decided 
on 11th July I9i2 by Shah Din and Beadon, 

JJ. 60 

Abdul Ghani v. Mummmat Babui, 25 A. 266 
(P. B.)j A. W. N. (1903) 18 ..282 

Abdul Ghani v. Tajammal Husain, A. W. N. 

(1888) 38 ... 705 

Abdul Kadir v. Krishna Malamal Nair, 23 Ind. 

Cas. 633; 1 L. W. 271; (1914) M. W. N. 663 .. 69 

Abdul Majid v. Amolak, ^ A. 618; 4 A. L. J. 631; 

A. W. N. (1907) 202 ... 403 

Abdul Rajak v, Bai Jimbadabai, 14 Ind. Cas 988; 

14 Bom. L. R. 296 ... 429 

Abdul Wahid Khan v. Shaluka Bibi, 21 C. 

496 at p. 604 (P. 0.); 2 I. A. 26 642,784 

Abdulla Beary v. Mammali Beary, 6 Ind Cas. 

87; 33 M. 446; 7 M. L. T. 376 . 210 

Aoharath Parakkat Kunhammad v. Acharth 
Bappan Kamavan, 23 Ind. Cas. 946; 1 L. 

W. 440 ... 746 

Adhibai v. Cursandas Nathu, II B. 199 897 

Administrator-General of Madras v. F. N. 
Hawkins, 1 M. 267; 1 Ind. Jm*. 367; 1 M. 

L. R. 343 ... 164 

Adusumulli Suryanarayana v. Acchutta Potanua, 

22 Ind. Cas. 339; 26 M. L. J 99; 16 M. 

L. T. 268 ... 892 

Agar V. Athcnieum Life Assurance Society, 3 C. 

B. (n. 8.) 726; 27 L. J. C. P. 95; 4 Jur. (n. s.) 

2.1; 6 W. R. 277; i40 E. R. 927; 111 R. R. 

817 . 277 

Ahinsa Bibi v. Abdul Kader Saheb, 26 M. 26 767 

Ahmad Bakhsh v. Lalta Prasad, 28 A. 238; A. 

W. N. (1906 263 .19 

Aiyakannu Pillxi v. Emperor, 1 Ind. Cas. 697; 

32 M. 49; 9 Cr. L. J. 41; 19 M. L. J. 4:i; 4 M. 

L. T. 404 984 

Aiyyagari Yenkataramayya v. Aiyyagari 
Ramayya, 25 M 690 at pp. 716, 717 . • 586 

Aiyyam Chetti v. Pooiigavanam, 18 M. L. J. 

464 ... 17 

Ajodhya Singh r. Jannoo Lai, 6 Ind. Cas. 341; 14 

C. WN. 699 ... 784 

Ajoodhia Lall v. Gumani Lall, 2 C. L. R. 134 ... 636 
Ajoodhya Pershad r. Gunga Pershad, 6 C. 

249; 6 C. L. R. 667 ... 666 

Ajoodhya Pershad ▼. Moiammat Imam Bandi 
Begum, 7 W. R. 628; B. L. R. Sup. Vol. 

726; 2 Ind. Jur. (n. s.) »92 . . 374 

Ajudhia v. Kunjal, 30 A. 123, 6 A. L. J. 72; A. 

W.N. (1908) 36 ... 938 

Ajudhia Prasad v. Bakar Sajjad, 5 A. 400 at p. 

40% A« W. N* (1886) 79 ... 532 

Ajud^ Pershad V. Baldeo Singh, 21 0. 818 ... 758 


A.— contd. 

Page. 

Akbar Khan v. Turabau, 5 A. L. J. 637 at 
p. 639 . 355 

Akima Bibee v. Azeeni Sarung, 9 W. R. 334 ... 114 

Akkanna v. Venkayya, 25 M. 361; 12 M. L. 

J. 6 . . 164 

Alagappa Mudalir v. Sivaramasundara Mudaliar, 
I9M^11 ..686 

Alagiriswami Naidu v. Balakrishna Mudaliar, 

26 M. 418 627 

Ali Gauhar Khan v. Bansidhar, 16 A. 407; A. W. 

N. (1893) 173 ... 907 

Ali Muhamm^ v. Shaman, 112 P. R. 1908 
Alister West v. Beni Pershad, 24 Ind. Cas. 236; 

166 P. L. R. 19i4; 69 P. R. *914; 113 P. W. R. 

1914 673 

AUen V. Dundas, (1789) 3 T. R. 125; 1 R. R. 666; 

100 E. R. 490 39 

Allen V. Quebec Warehouse Company, 12 A. 

C. 101; 66 L. J. P. C. 6; 66 L. T. 30 .311 

Amarchand & Co. v. Ramdas, 21 Ind. Cas. 

343; 16 Bom. L. R. 890; 38 B. 256 ... 3S0 

I Amarnath Sah v. Achan Kuar, 19 I. A. 196; 

14 A. 420 (P. C.); 6 Sar. P. C. J. 1»7 . «"> 

Ambakkagari Nagi Reddi v. Basappa of Medi- 
makkulappalli, I Ind. Cas. 79; 6 M. L, T. 262; 

9 Cr. L. J. 160; 19.M. L. J. 130; 33 M. 89 . . 848 

Amir Ali v. Baggo, 15 P. R. 1907; 35 P. W. R. 

1907; 4 P. L. R. 1908 716 

Amir Begam v. Pralad Das, 24 A. 304? A. 

W.N. (1902) 66 142 

Amir Hasan v, Musammat Sardar Begam, 3 Ind. 

Cas. 546; 2 0. C. 129 696 

Amir Hassan Khan v, Sheo Baksh Singh, 11 C, 

6(P. C.hlll. A. 237; 4 Sar. P. 0. J. 659; 
Rafique and Jackson’s P. C. No. 83 648 

Amir Mirza v. Musammat Imaman, Select Case 
No. 239 . 647 

Amirtham Pillai v. Nanjah Gounden, 23 Ind. 

Cas. 464; 26 M. L. J. 267; 16 M. L. T. 205; 
(1914) M. W. N. 260; I L. W. 243 590 

Amirtolal Bose v. Rajoneecant Mitter, 16 B. L. 

R. lO; 23 W. R. 2 4; 21. A. 113 (P. C.» ... 693 

Amiruddi Karikar v. Jadab Karikar, 19 Ind. Cas. 

P20; 19 C. L. J. 430 988 

Amirullah Mahomed v. Nazir Mahomed, 31 
C. 932 742 

Ammu V. Ramakishna Sastri, 2 M. 226 at p. 

229 . . ^98 

Amna Bibi v. Najmunnissa Bibi, 2 Ind. Cas. 
lOO; 31 A. 382; 6 A. L. J. 519; 6 M. L. 

T. 888 129 

Amres Singh v. Sheo Balak, Second Civil Appeal 
No. 266 of 1908 656 

Ananda Chandra v. Parbati Nath, 4 C. L. J. 

198 • 266 
Ananta v. Kamabai, 1 B'. 5C4 969 



( iixiv ) 


13 — could. 


A.— coacld. 

r&ge, Page 

Andiappa Pillay v. Muthukuniara Thevaii, 14 Bagram v. Collector of Blmlooa, W. B. (1864) 

Ind. Cas. 140; (1912) U. W. N. 460; 11 M. L. 248; 2 Sevester 873 ... 477 

T. 241; 36 M. 477 • ■ 588 Bahadar Singh v. Desraj, 53 P. R. 1901 (F. B.); 

Angammal v. Venkata Reddi, 26 M. 609 962 62 P. L. R. 1901 464 

Annamalai Chetty V. Veerabadram Chettv, 26 M. Bahoran Upadhya v. Uttamgir, 12 Ind. Cas. 

Ill * 703 112; 8 A. L. J. 931; 33 A. 779 . . 182 

Annayyau v. Chinnuu, 5 Ind. Caa. 84; 7 M. L. T. Bai Divvali v. Moti Karson, 22 B. 509 ... 232 

1 40. 33 ]\r. 3(K>; 20 M. L. J. 355 616, 958 Bai Kiishal v. Lakshma Mana, 7 B. 452 774 


, Alining v. liartlcy, (1858) 27 L. J. Kv. 1 45 ^ 393 

Aniihoori Sanvuai, In the ninitcr oj\ 28 M. 37; I 
Weir 671 ; 2 Cr. h. J. 149 515, 991 

Appa Rao v. Suryu Piakasa Ruo, 23 M. 94 361 

i4ppa Row V. Sankara Yenkatadri, 37 M. L. J. 

, 197; 2 M. L. T. 86 .. 222 

Appasami v. Nagappa, 7 M. 499 . . 75 

, Appava Manigaran v. Mnthuswanii Pillai, 4 Ind. 

Cas. 1167;5M. L.T. 262 431 

Appovier v. Rama Subba Aiyan, 11 M. I. A. 75; 

8 W. R. (P. C.) 1; 1 Suth. P. C. J. 657; 2 Sar. 

P. C. J. 218; 20 K. R.30 . 583 

Arbitration between Montgomerv Jones & Co, 

In rc, ( « 898) 68 b. T. 406 “ 392 

A rip Mandal v. Ram Ratau Maudal, 31 C. 

; 757; 8 C. W. N. 479 563 

Arivaputhira Padayachi v. MuthukumurHawamv 
Padavachi, 13 Ind. CaS. 343; 23 M. L. J. 339; 

12 M. L. T. 425; ( 9U) M. W. N. 854; 37 
M. 423 773 

Armngam Chetty v. Raja Jagaveera Rama Yen* 
katPsvNuru Kttappa, 8 Ind. Cas. 330; 35 M 134, 

9 M. L. T. 76 58 

Arthur M. Hitcbic v. W. Stokes, 2 M. H. C. 

R 255 at p. 264 154 

Asher v. Whitlock, 1 Q. B. 1; 35 L. J. Q, B, 17, 

11 Jur. (n. s ) 926; 13 L. T. 254; 14 W. R. 26 . 935 
Ashiitosh Sikdar v. Behari Lai Kirtunia, 35 C. 

61; 11 C. W. N. 1011; 6 C. L. J. 320 . 85 

Atar Singh v. Thakur Singh, 6 lad. Cas, 721; 

42 P. R. 1910 (P. C.); 12 C. W. N. 1049; 

8 C. h. J. 359; 18 N. L. J, 379; 35 C. 

1039, 35 I. A. 206; 128 P. W. R. 1908; 4 


M. L. T. 207; 10 Bom. L. R. 790 646 

Atchamma v. Subba Rayadu, 3M. H. C. R. 428 693 

Attar Singh v. Musammat Dharmo, 66 P. R. 

1887 Cr. . 330 

Attorney- General v. Partington, (1864) 3 H. & 

C. 193 at p. 204; 33 L. J. Ex. 281; 10 Jur. (n. 

8.) 825; 10 L. T. (n. 8.) 761; 13 W. R. 54; 140 
R. R. 389 39 

Attorney- General y. Pretymaii, (3845) 8 Bear. 

316; 60 PL R. 324; 65 R. R. 342 . 795 

Attwood V. Small, 6 Cl. & F. 232; 2 Jur. 200; 7 
E. R. 684;49R. R. 1 5 .. 278 

Azrnat v. Gurmukb, 118 P. R. 1888 6*43 

B 

Babon Mayacha y. Kagu Shiavnclia, 2 B. 10 at 
, pp. 32,33 ... 468 

Babu Baldeo Prasad y. Shaikh Ali Husain, 10 0. 

C.34S ... 856 

Babu Lai y. Nanku Ram, 22 C. 339 291 

Bagal Chunder Mukdrjee v, Rameshur JJundul, 

18 C. 496; 4 A. L. J, 078; A. W.Nl (1907) 198... 17" 


Buij Xnuth Prosad v. Ghunsliyaiu Duss, 8 
C. W. N. 382 162 

Baijun Doobev v. Brij Bhookitn Lall, 2 I. A. 275; 

1 C. 133 (V. C.); 24 W. R. 306; 3 Suth. P. C. 

J. 207; 3 Sar. P. C. J. 641 87 

j Bakhtawar Begam v. Husaini Khanuro, 23 Ind. 

Cas. 365; 38 C. W. N. 686; 26 M. L. J. 

I 474; 12 A. L. J. 473; 19 0. L. J. 477; (>914) 
j M. W. N. 411; 16 M. L T. 389; 16 Bom. L. R. 

i 344; 1 L. W. 813; 36 A. 395 (P. C.) 576 

Bai Gangadhar Tilak, In rc^ 26 B. 785; 4 Bom. 

' L. R 618 .. 989 

Bala V. Shiva, 27 B. 27*; 5 Bom. L. 11.85 . 363 

Bala Kushaba v. Abai Amrita Yaghmode, 4 Ind. 

Cas. 246; 11 Bom L. R. 1093 at p. 1099 112 

’ BnlabuTv. Rukhniabai, 30 C. 725 (P. C.);301. A. 

130;7C. W.N. 6 42; 5 Bom. L.R. 469 689 

[ Balaji Sakharam r. Merwanji PJowroji, 2t B. 279 347 
Balakrishnudu v. Narayanasawmy Chotty, 24 
Tnd. Cas. 852; 37 M. 176 .. 813 

I Balakrishnudu, Y. v. G. Narayanasawmy Chottr. 

I 22 Ind. Cas. 60; (1914) M. W. N. 264‘ “ 815 

I Bulamma v. Pullayya, 18 M. 168; 5 M. L. J. 22 583, 

I 901 

i Balaram v. Mangta Dass, 3 4 C. 94’; 6 C. L. 

J. 237; 11 C. W. N. 969 . 365 

Balasubramania Pillai y. S. Y. R. R. M. Rama- 
• nathan Chettiur, 2 Ind. Cas. 309; 32 M. 421; 

6M.L. T. 102 ... 927 

Baldeo Has v. Sham Lai, 1 A. 77 ... J 92 

Baldeo Doss v. Howe, 6 C. 64; 6 C. L. R. 582 ... 801 

Baldeo Prasad v. Grish Chandar Bhosc, 2 A, 

754 .. 882 

Baldeo Singh v. Hira Lai, 13 Ind. Cas. 95^; 9 A. 

L. J. 67 . . 621 

Balkaran Rai v. Govind Nath, 12 A. 129 (¥. 

B.); A. W. N. (1890) 39 . . 666 

Balkishan v. Kishan Lai, 1 1 A. 148; A. W. N. 

( 1 889) 42; 13 Ind Jur. 309 ... 698 

Balkishen Das v. Bedmati Kocr, 20 C. 388 ... 656 
Balkishen Dnsv. W. F. Leggc, 22 A. 149 P. 0.); 

4 C. W. N. 163; 27 1. A. 68; 2 Bom. L. R. 623; 

7 Sar. P. 0. J. 601 ... 93 

Balkrishna Trimbak Tendulkar v. Savitribai, 

3B. 64 .. 400 

Balmakund v. Dalu, 25 A. 408 (P. B.); A. W. 

N. (1903) 112 ... 282 

Bai want Singh v. Aman Singh, 7 Ind. Cas. 112; 

33 A. 7; 7 A. L. J. 862 ... 621 

Balwant Singh y. Ram Das, 28 F. R. 1908; 141 
P.L. R. i908;4lP. W.R. 1908 ... 606 

Balwant Singh v, Umed Singh, 18 A. 203; A. W. 

N. (1896) 31 ... 329 

Banarsi Das e. Haji Abdul Ghaui,. 1 Ind. Cas. 

397; JO P. R. 1909 ; 13 P. W. R. /90D; 24 P. L. 

R. 1900 ... 440 

•Banoe Madhab Banorjee v. Joy Kishen Moedeer** 

300 , 7 B. L, K. 162; 12 W. R. 495 ^ ^ ... 531 



XXXV ) 


B — UOJlltl. 


B - coiitd. 


Baugaru Animal v. Vijayaiiiachi Keddiar, 22 M. 

176 768, 897 

Banka Behaiy Christian Beni Madhab Chris- 
tian V. Raj Chandra Pal, 2 Ind. Cas. 202; 14 

O. W. N. 141 509 

Banke Lul v. Jagat Narain, 23 A. 94 at jj. 98; A. 

W.N. (1901) 8 ... 923 

Bannoo v. Kashee Ram, 3 C. 315 (P. C.); 3 Sur. 

P. C. J. 781; 3 Suth. P. C. J. 490; Rafhiuo and 

Jackson’s (P. C.) No. 49; 2 Ind. Jur. 151 G89 

Banwari Lai v. Gopi, 4 A. L. J.7l3; A. W. N. 

(I907j 282; 30 A. 44 189 

Bapalal Tara Chand v. Bai Amrit, (1875) P. J. 

Bom. 217 21G 

Baranfjfodun Nair v. Perunitobiika Illot Chata, 

27 M. 380 934 

Baiyate v. ShotrMjfc, 5 11. L. C. 297; 24 L. J. 

Gh. 457; 10 R. R. 9l4; 101 R. R. 163 277 

Barkat-iin-nissa v. Mubainmud Asad Ali, 17 A. 

288;A. W. N. (1895jl0 440 

Basavay\a v. Syod Al)bu.s Saladi, 21 M. 20 377 

Busd(‘o V. John Smidt, 22 A. 55; A. W. N. * 
(1899; 172 141 

Batclia Sahib v. Abdul Gunnv, 21 lud. Cas. 308; 

(1914) M. W. N. 142; 14 M. L. T. 314; 25 M. 

L. J. 507 585 

Ba/ Khan v. Sultan Malik, 13 P. R. 1901 . 190 

Bej^ani v Khuda Baksh, A. AV. N. (1892) 77 2i7 

Bellcairn, [u re, 10 P. 1). 161; 55 b. J. P. 3; 63 
L. T. 686; 34 W. R. 55 227 

Beni Madho v. Basdc'o Patak, 12 A. 99; A. W. N. 

(1890) 17 ... 920 

Beni Ram Bhutt v. Ram Lai Dhiikri, 13 C. 189 738 

BonodoLal Bendopadhva v. Srikristo Chuckcr- 
buty, 8 Ind. Cas. 4; .5 C. W. N. 783 860 

Bliaba Prasad v. Jagadindra Nath Rai, 33 C. 15; 

9 C. W. N, 934 . . 468 

Bhugaban Ramaunj J)us v. Ram Praparna Rama- 
nuj Das, 22 C. 843 a*. C.); 22 I. A. 94 .. 969 

Bliagbut Pcrshad Singh v. Girja Koer, 15 C. 

717; 15J.A. 99(P. C.); 12 Ind. Jur. 289; 5 
Sar. P. C. J. 186 ... 920 

Bhagirathi Dass v. Baleswar Bagarti, 19 Ind. 

Cas. 686; 19 C. L. J. 156; 17 C. W. N. 877; 

41 C. 69 88 

Bhagwan Koer v. J. C. Bose, 31 C. 11 at 
p. 30; 33 I. A. 249; 7 C. W. N. 895; 5 
Bom. L. R. 845; 13 M. L. J. 381; 84 P. 

R. 1903; 135 P. L. R. 1903 (P. C.) 959 

Bhagwan Singh v. Bhagwan Singh, 21 A. 412 3 
C. W. N. 464; 261. A. 153; 1 Bom. L. R. 311; 

7 Sar. P. 0. J. 474 .> 46 

Bhagwan Singh v. Muhammad Mazhar Ali 
Khan, 23 Ind. Cas. 339; 36 A. 272 at p. 276; 

12A. L. J.394 .. 788 

Bhagwandin Singh, In. the matter of, Select Case 
No. 125 ... 634 

Bhagwant Das v. Parshad Singh, 10 A. 602r 
A. W. N. (1888) 263 ... 304 

Bhagwat Buksh v. Sheo Pershad, 21 Ind. Cas. 

481; 18 C. L. J. 277 at p. 303; I8 C. W. N. 297 277 
Bhagwat Dayal Singh y. Devi Dayal Sahu, 85 1. 

A. 48; 8o 0. 420 (P. 0.); 12 0. W. N. 393; 7 0. 

L. J. 336; 10 Bom. L. R. 230; 5 A. L. J. 184; 18 

M. L. J. 100; 3 M.' L. T. 344; 14 Bur. L. R. 


Biiag\\at Parshad v. Lachmi Nuraiu, 19 Ind. Cas. 

978; 11 A. L.J 621 ... 189 

Bhagwati Prasad v. Bhagwat i Prosad, 17 Ind. 

Cas. 846; 1 1 A. L. J. 76; 35 A. 126 ... 621 

Bhainji Thaknr v. .Iharuln Dus, 24 Ind. Cas 501; 

18 C. AV. N. 1020 at pp. 1035, 103H; 1 L. AV. 

549; 27 M. L. .1. 100; 10 M. b. T. 210; (1914) 

M. AV. N. 636 (P. C.) ... 686 

Bhaiya Janki Pershad Singh v. Bhuiya Dnarku 
Pershad Singh, 20 Ind. Cas. 73; 35 A. 391 at 
p. 401; 17 C. ^A^ N. 1029; 14 M L. T 110; 25 

M. L. J. 34; (1913) M. AV. N. 630; 18 0. L. J. 

200; II A. b. J. 818; 15 Bom. L. R. 853; 16 O. 

C. 216; 40 1. A. 170 (P. C.) .. 082 

Bhajahari Saha Banikya v. Belinrv Lai Basak, 

33 C 88 ; 4 C. b. J.‘l62 ' 221, 826 

Bhawan Singh v. Narottani Singh, 2 J ml. Cas. 

365; 3 . A. 414; 6 A. L. .1. 499 201 

Bhawani v. Sheoililuil, 26 A. 479, A. \V. N.(1904) 

60; 1 A. L J. 133 9.3 

Bhawani BhikI) Siiigli v. Rnp Maliosh, 3 O. C. 

87 . 605 

Bha^^alli Prasad v. Kallu, 17 A. 637 (F. B.); A. 

AV. N. (1895 2! 2 932 

Bhik\a v. Babii Vedn Teli, 10 Bom. L. K. 

736; 32 H. 562 959 

Bhiinaeharva v Ramachai*\a, 3 lud. Cas, 750, 

33 B. 152; 11 Bom L 'lb 651 960 

Bliimal Da® \. Ganeslni Koer, 1 C. AV. N. 

658 . 269 

Bhogaraju AVukuturamn \ Adapalli Sesha\ yu, 

12 lud. Cas. 123; 10 M. L. T. 179; 35 M. 

560 ... 161 

Bhojal Sonar v. Nirbaii Singh, 21 C. (309 , 1005 

Bhoolwa V. Svud Unwur t lee, (1859) S. 1). A. 

N. AV. P. 127 ^ ... 899 

Bhup Singh v. Kmperor, 8 C. W, N. 305; 1 Cr. 

L.J. 139 631 

Bhupa r. Nigahiu, 68 P. R. 1903; 13 P. L R. 

1901. ... 432 

Bhupalira/u v, Ramaswann', 23 M. 268 912 

Bibi V. Empress, 43 P. R. 1882 Cr. 43 

Bidya Mo\ee Debya Cbowdhurani v. Snrja 
Kaiita Acharji, 32 C. 875; 9 C. AV. N. 705 .. ‘182 

Biggs V. TIoddinott, (1898) 2 Ch 307; 07 L. J. 

Ch 640; 79 L. T. 201; 14 T. L. R. 504; 47 AV. R. 

84 ... 913 

Bijoy Gopal Mukorji v. Giriudi’a Nath 
Mukorji, 23 Ind. Cas. 162; 12 A. L. J. 

7ll; 19 C. L. J. 620; 16 Bom. L. R. 426; 

16 M. L. T. 68; 27 M. L. J. 123; 1 L. AV. 

533; 18 C. AV. N. 673 (P. C.) . 141 

Bindesbri Naik v. Ganga Suran Suhu, 14 A. 

151 (F. B.); A. W. N. (1892) 13 551 

Bindo V. Sham Lai, 29 A. 210; A. W. N. (1907) 

21; 4 A. L. J. 22 ... 114 

Bindraban Das v. Totri, 3 O. C. 258 870 

Bindnbashini Dasi v. Giridliari Lai Rov, 3 Ind. 

Cas. 330; 12 C. L. J. 115 276 

Binoda Sundari Cbowdhurani v. Kali Kristo 
Pal Chowdhury, 22 C. 387 .. 1005 

Birchcll, Ex parte, 3 Atk. 813; 26 E. R. 

1264 116 

Bireemir Das Dey v. Kamal Kumar Putt, 16 
lud. Cas. 437i U C. W. N. 337 .. 87 



( xxxvi ) 


JEJ — oontd. 

Page. 


Birjmohun Lai v. Budra Perkaah Mistiius 17 C. 

944 at p. 950 927 

Biroo Gorsaiu r. Jaimurat Koer, 13 liid. Gas. 

68; 16 C. W, N. 123; 16 C. L. J. 174 . 886 

Bishan Dial y. Ghazi-ud-Din, 23 A. 175; A. W. 

N. (1891) 44 810 

Bisheshar Tewari v. Besheshar Dayal, 15 lud. 

Cas.394; 5 0. C. 11 . 601 

Bissell V. Axtell, 1688 > 2 Voi-n. 47; 23 K. 

R. 64l; lEq. Ca. Ab. i2pl.9; i36; pi. 4 .. 370 
BizseU V. Heyward, (1877) 6 Otto, G. S. t80; 24 
Law. Ed. 678 100 

Bizto Behary v. Byjnatb Perahad, 16 W. R. 49; 

7B.L.R.213 87 

Bommadevara Venkata Narasimha t. Sajja Sat- 
taya, 9 Ind. Cas. 738; (1911) 2 M, W. N. 139: 

9 If. L. T. 231; 21 M. L. J. 570; 35 M. 139 943 

Bonuniali Rai v. Prosunno Naraiu Chowdhry, 23 

C 829 14 

Bowles V Hyatt, Hyatt, In re, 38 Ch. D. 609; 67 
L. J. Ch. 777; 59 L. T. 297 385 

Brace v. Calder, (1895) 2 Q. B. D. 253; 64 L. J. 

g. B. 582; 14 R. 473; 72 L. T. 829; 59 J. P. 693 801 

Braja Lai Sen v. Jiban Krishna Roy, 26 0. 285 . 85 

Braja Mohun v. Thakar Das, 4 Ind. Cas. 732; 

10 C. L. J. 593 288 

Brajo Nath v. Jnggeswor, 1 Ind. Cas. 62; 9 C. L. 

J. 346 270 

Brandon v. Newington, 3 Q. B. 915; 3 G. and D. 

1945 12L. J. Q. B. 20; 7 Jur. 60; ll4 B. R. 

760, 61 R. R. 436 .01 

Brannstien v Accidental Death Insurance Co , 

121 E. R. 904; IB. A S 782; 31 L. J. Q. 

B. 17; 8 Jur. (n s ) 506; 6 L T 650; i24 R. R. 

746 670 

Brii Mohan Das v. Manna Bibi, 19 A. 348 (P. B.); 

A. W. N. (1897) 86 . 404 

Brinsmead v. Harrison, (1871) L. R. 6 C. P. 

584; 40 L. J. C. P. 28’; 2l L. T. 798; 19 
W. R. 956 135 

Brinsmead v. Harrison, ( 872) L. R. 7 C. P. 

547 at p. 553; 41 L- J. 0. P. 190; 27 L. 

T. 9^, 20 W. R. 784 .. 135 

Bristow V. Whitmore, 9 H. L. C. 391; 31 L. J. 

Ch. 467; 8 Jur. (n. s.) 29 ; 4 L. T. 622; 9 W. 

R. 621; 11 £. R. 781; iSl R. R. 242 278 

British Asbestos Company Limited v. Boyd, 

(1903) 2 Ch 439; 73 L. J. Ch, 8. ; e8 L. T. 763; 

51 W. R. 667; * 1 Manson 88 2(2 

British Empire Match Company Limited, 
partCf Robb, In re, 49 L, T. 29 2 2 

Brojendra Kumar Rai Chowdhuri v. Rup Lall 
Doss, 12 C. 515 ... II 

Brojo Behari Mitter v. Kedar Nath Mozumdar, 

12 C. 580 (P. B.) . 562 

Brojo Lai Rai Chowdhuxy v. Tara Prasanna 
Bhattacharji, 3 C. L. J. 188 ... 648 

Brojo Nath Pal v. Juggeswar Bagchi, 1 Ind. 

Cas. 62; 9 C. L. J. 346 ... 87 

Brunsden v. Humphrey, (1884) 14 Q. B. D. 141; 

63 L. J. Q, B. 476; 61 L. T. 629; 32 W. R. 944; 

40J. P. 4 ... 78 

Bryant V. La Banque du Peuple, (»893) A. C. 

170; 62 L. J. P. 0. 68; 1 R. 336; 68 L. T. 546; 
41W.E.600 .. 276 

Bm^i Rama^a v. Jagap^thi, 8 M. 304 ... 164 


B^conold. 

Page. 


Budh Singh v. Niradbai*an Roy, 2 C. L. J. 431 . . 796 
Bungsheo Dhur v. Madhoo Sooduu, 23 VV. R. 

406 288 

Buzlour Ruhoem v. Shuinsuounissa Begum, 1 1 
M. 1. A. 66 1 at p. 610; 8 W. R. P. C. 3; 2 Suth. 

P. 0. J. 69; k Sar. P. C. J. 269; 20 E. R. 

208 .. 215 

Buzlul Karim v. Satish Chandra Giri, >0 Ind. 

Cas. 326; 13 0. L. J. 4l8; 16 C. W. N. 

762 ... 288 

Byjnath Pershad v. Bisseii Beharoo Sahoy, 19 
W. R. 80 ..86 


c 


Calmam v. Cheugappa, 13 M. 861; 1 Weir 691 980 
Carlislo Corporation v. Graham, (1869) 4 Ex. 

361 at p. 370; 38 L. J. Ex. 226; 21 L. T. 133; 

18W. R. 318 .. 468 

Carson v. Blazer, (1810) 2 Binney 477; 4 Am. 

Doc. 463 . 478 

Chalakonda Alasani v. Chalakonda Katan 
Chalam, 2 M. H C. R. 56 958 

Ghalavadi Kotiah v. Poloori Alimclammah, 

31 M. 71; 18 M. L. J. 46; 3 M. L. T. 

328 ... 161 

Champaklatika v. Nafar Chandra Naik, 8 Ind. 

Cas. 44; 13 C. L. J. 300; 16 C. W. N. 636 275 

Champat Singh v. Jangu Singh, 16 Ind. Cas. 

^30; 17 C. L. J. 14; 16 C. W. N. 793; 12 M. L. 

T. 482; 10 A. L. J. 379; (i912) M. W. N. 1161; 

23 M. L. J. 738; 14 Bom. L. R. 1223 . 103 

Chandania v. Salig Ram, 26 A. 40; A. W. N. 

(HX)3) 163 430 

Chandika Singh v. Hash Behary Singh, 1 Ind. 

Cas 913; 36 C. 193 at p. 201; 5 C. L. J. 

6U 143 

Chandra Deo Singh v. Mata Prasad, 1 Ind. 

Cas. 479; 31 A. 176 (F. B.); 6 A. L. J. 

263 920 

Chandra Kunwar v. Chaudhri Narpat Singh, 29 
A. 84 (P. C.); 11 C. W. N. 32 ; 4 A. L. J. i02; 

6 C. L. J. 115; 17 M. L. J. 103; 2 M. L. T. 09; 

9 Bom. L. R. 267 666 

Channan Das v. Queen-Empress, 3 P. R. 1900 
Cr.; P. L. R. 1900 p. 17 Cr. 514 

Ghatenay v. Brazilian Submarine Telegraph 
Co., (1891) I Q. B. 79 at p. 85; 60 L. J. 

Q. B. 296; 63 L. T. 789; 39 W. R. 66 . 288 

Chattray v. Nawala, 29 A. 20; ? A. L. J. 639; A. 

W. N. (1906) 267 62 

Chedambaram Chetty v Kuruiialyavalangopuly 
Taver, 3M il C R. 342 .. 661 

Chedi Lai v. Bhagwan Das, 11 A. 234 at pp. 

242, 243; A. W. N. (1889) 67 ... 643 

Oheekati Zfimindar v. Rtmasooru Dhora^ 23 M. 

8i8 ... 665 

Chengaya v. Piohayya, 17 M. L. J. 177 304 

Chhab Naraiu Singh Rao v. Sri Krishna Din, 2 
Ind. Cas. 927; 12 0.0. 164 at p. 67 ... 606 

Ohidambara Mudali y. KozhandaYolu MudalL 
»7 Ind. Cas 896; ( 912) M. W. N. 1008 .. 889 

Ohidambara Patter v/ Ramasamy Patter, 27 
M. 671 18 M. L. J. 467 iP. B.) .. 877 



( XXX vii ) 


CJ — conoid. 


XJ — contd. 


Chidambaram Chettiar v. Sami Aiyar, 30 M. 

6; ‘6 M. L. J. 427; 1 M. L, T. 861 168,940 

Chidambaram Pillai v. Sivathasamy Thevar, 
16M.L. J.396 .! 618 

Chiddo V. Piari Lai, 19 A. 188; A. W. N. (18i)7) 

... 8 

Chunnn Pillai v. Kalimuthu Chetfci, 9 Ind. Cas. 

696; (1911) 1 M, W. N. 238; 9 M. L. T. 389; 21 
M. L. J. 246; 36 M. 47 586 

Chinna Ramana Gowd v. Emperor, 31 M 506; 18 
M. L. J. 673; 9 Cr. L. J. 77 63), 979 

Chinna Rangaiyangar v. Subbaraya Mudali, 3 M. 

H. C, R. 334 966 

Ckinnammal v. Madarsa Rowthor, 27 M. 480; 

14 M. L. J. 343 375,684 

Chokalingam Pillai v. Mayandi Chettiar, i9 
M. 485; 6 M. L. J. 247 . 288 

Chokkalinga Naicken v. Muthuaami Naicken, 21 
M. 63 36 

Choutmul Doog^r v. Rivet's Steam Navigation 
Co., 24 C. 786; 1 C. W. N. 200 . 248 

Chnltan Mahton v. Tihikdhari Singh, 11 C. 176 , 

^ . 541 

Chunder Jaleah v. Ram Chum Mookerjoc, lo 
W.R.212 ^ 476 

Cleaver v. Mutual Reserve Fund Life Associa- 
tion, ( 892) 1 Q. B. 47; 6. L. J. Q. B. j28; 

66 L. T. 220; 40 W. R. 230; 66 J. P. 180 ... 238 
Coles and Ravenshear, In re, (1907 IK. B. 1; 

76 L. J. K. B. 27; 05 L. T. 760; 28 T. L. R. 

*2 ... 81 
Collector of Gorakhpur v. Palakhdhari Singh, 12 

.31 

Collector of Maldah v. Syed Sudurooddeen, 1 W. 

R. 1 6 477 

Collector of Poona v. Bai Chanohalbai, 12 Ind. 

Cas. 30; 36 B. 470; 13 Bom. L R 690 796 

Corea v. Appuhamy, ( 9i2) A. C. 230 at pp. 

236, 236; 81 L. J. P. C. 161; 106 L. T. 

576 

Corporation of the Town of Calcutta v. Ander- 
son, 10 C. 446 - 551 

Cotton V. Goodwin, 7 M. and W. 147; 9 D. P. C. 

763; iO L. ,T. Ex. 243 . iqo 

Cropper v. Smith, • 1884) 26 Ch. D. 700 at 710; 

53 L. J. Ch. 891; 61 L. T. 733; 33 W. R. 60 .. 864 


D’Collins V. Blantem, 1 Sm. L. C. llth Ed. at p. 

369; 2 Wils. 341 ^ 

Babee Pershad v. Joy Lall Chowdhury, 12 W 
R. 361 at p. 862 

Daibeo Prasad v. Beharee Lai, 3 N. W. P. K. 
C. R. 83 

Dalel v. Bhajju, 16 A. 181; A. W. N. (1894) 
16 

D^an r. King, 4 Bing. (u. o) It6i 6 Soott. 

L. J. 0. P. 0, 44 B. B. 

Oei) 32 B. B. 729 

Dalaukhrun v. Oharlei Debntton, 28 B. 326!e 
Bom., L, R. 78, 


Page 

Dalton V. Fitzgerald, (1897) 2 Ch. D. 86 at 
p. 93; 66 L. J. Ch. 604: 76 L. T. 700; 46 
W. R. 685 . 574 

Damodar. v. Bai Jankibai, 5 Bom. L. R. 360 . 86 

' Damodara Mndaliar v. Secretary of State, 18 
i M. 88; 4 M. L. J. 205 784 

Darbarec Sayal v. Fatu Dhalee, 23 W. E. 285 , . 536 

Dasondhay v. Muhammad Abu Nasar, 11 Ind. 

Cas. 36; 33 A. 660; 8 A. L. J. 710 .. 639 

Dasivandhi v. Mohunt Krishan Dev. 9 Ind. Cas. 

841; 34 P. R. 1911; 119 P. W. R. 1911; 109 P. 

L. R. 911 .. 712 

Davis V. Candaswami Mudali, 19 M. 398; 6 

M. L. J. 220 .. 741 

Davlatrain Shriram v. Bulakidas Khemchand, 6 

B. H. C. R. (O. C. J.) 24 at p. 29 ... 54 

I Daya Ram v. Sohel Singh, HOP. R. 1906; (F. 

! B.) 69 P. W. R. 1907;31 P. L. R. 1907 7i2 

Dawson v. African Con.>«'>lidated Land and Trad- 
ing Company, (189s) i Ch 6; 67 L. J, Ch. 

47; 77 L. T. 392; 46 W. R. 132; 4 Manson 372; 

I6T. L. R. 30 ... 2 2 

DeBurgho’s Estate, In re, (1896) 1 Ir. Rep. 

274; 2 Ir. L. R. 491 226 

De Medina v. Poison, (1815 Holt N. P. 47 609 

Debi Prasad v. Bhagwan Din, 16 Ind. Cas. 399; 

10 A. L. J. 437; 35 A. 27 ... 632 

Debi Prosad Chowdhryv. Golap Bhagat, 19 Ind. 

Cas. 273; 40 C. 721; l7 C. W. N. 701; 17 C. L. 

J. 499 90 144 

Debi Singh v. Jia Bam, 26 A, 214$ A. W. N. 

(1902) 21 920 

Debirnddi v. Abdur Rahim, 17 C. 196 945 

Deendyal Lai v. Jugdeep Narain Singh, 4 I. 

A. 247; 8 0. 198; 1 C L. R. 49; 3 Sar. 

P. C. J. 730; 3 Suth. P. C. J. 468; 1 Ind. 

Jur. 604 (P. C.) 402,768 

Denonath Chuckerbutty v. Lalit Coomar Gan- 
gopadhaya, 9 C. 633; 12 C. L. R. 146 665 

Deo Narain v. C. R. IT. Webb, 28 C. 86; 5 

C. W. N. 160 .. 356 

Deputy Commissioner of Kheri representing the 

Court of Wards v. Khanjan Singh, 10 0. C. 

117; 29 A. 331; 5 C. L. J. 344; 11 C. W. N. 474; 

4 A. L. J. 232; 2 M. L. T. 146; 17 M. L. J. 283; 

9 Bom. L. R. 691 (P. C.); 34 I. A. 72 ... 808 

Dering v. Winchelsea, (Earl), (1787) 1 Cox 
318; 2 Bos. & P. 270; 1 R. R. 41; 29 E . 

R. 1184 . 731 

Devi Ditta v. Paroman, 71 P. R. 1898 496 

Devji V. Sambhu, 24 B. 135; 1 Bom. L. R. 627 86 

Dcwanutulla v. Kazem MoUa, 15 0. 184 ... 866 

Dhan Dovi v. Zamurrad Begam, 27 A. 440; 2 
A. L. J. 115; A. W. N. (1905) 37 .. 181 

Dharam Chanel Lai v. Bhawani Misrain, 24 I. A. 

laS; 25 C. 189 (P. C.); 1 C. W. N. 697 ... 86 

Dheru Singh r Sidu, 66 P. R. 1903 (F. B.); 93 P. 

L R 1903 432 

Dhiraj Singh r. Mnngn Bam, 19 A. 800; A. W. 

N. (1807) 69 .87 

Uhondlie Singh r. Sant Bakhsh Singh, 3 O. 

C. 181 870 

Dhora Kairi r. Ram Jewnu K^i, 80 C. 101 945 

Dhunpnt Singh v. Gooman Sin|^, 11 M. I. A. 

483; 9 W.'B. (P. C.) 8; 2 Snth. P. C. J. 98; 8 
Sar. P. C. J. 309; 20 E. H. 164 276 



( xxxviii ) 


U — contil. 


Page. 

Dillorcl v.lWobb, 55 Ala. 46S ... 170 

Diuobiindbu Shaw Cliowdhry v. Jogmaya Dasi, 

20 C. 154 at pp. 163, 166 (P. C.); 6 0. 

W. N. 209: 12 M. L. J, 73; 4 Bom. L. B. 

238; 29 I. A. 9 ... 496 

Divothi Varada v. Krislinaswami, 6 M. 117; 7 
Ind. Jur.76 ... 661 

Diwan Singh v. Amir Singh, 5 Ind. Cas. 814; 

16 P. B. 1910; 18 P. W. B. 1910; 62 P. 

L. B. 1910 ... 642 

Dixon V. Clarke, (1848) 5 C. B. 365 at pp. 377, 

378; 5 Dawl. & L. 165; 10 L. J. V. i\ 237; 75 

B. B. 747; 130 K. B. 919 ... 100 

Doe dem Thomas Foster v. Earl of Derby, 1 A. 

& E. 783; no E. B. 1406; 3 N. A M. 782; 

3 L. J. K. B. 191; 40 B. B. 423 ... 226 

Doc dem Foster v. Earl of Derby, (1834) 1 
Ad. and. E. 783 at p. 790; 3 S. and M. 

782; 3 L. J. (n. 8.) K. B. 191; 40 B. R. 

423; no E. R. 1406 ... 135 

Doorman v. Jenkins, 2 Ad. & E. 256 at p. 268; 4 
N. M. 170; 4 L. J. K. B. 29; 111 Eng. Rep. 99; 

41R. R. 429 .. 939 

Doraisawmi Sirumadan v. Nondiaami Saluvan, 

21 Ind. Cas. 410; 14 M. L. T. 401; 26 M. 

L. J. 403 767 

Dose Tliimmanna Bhutta v. Krishna 1’antri, 

29 M. 608; 16 M. L. J. 413 . 766 

Drigbijai Singh v. (%mrt of Wards, Bainnagjir 
Estate, 6 (). C. 206 718 

Drobomoyi 'Gnjita v. C. T. Davis, 14 C. 323 
at p. 3U 379 

Dnehess of Kingston’s Case, 2 Sm. L. Cas. 

731; 20 How. St. Tr. 537; 34 H. L. Jo. 

656; 1 Leach. C. C. 146; 1 East P C. 408 791, 946 

Duke of Beanfort V. Necld, 12 Cl. A F. 248;’ 9 
Jar. 813; 8 E. R. 1399 . 277 

Dukhada Sundari Daai v. Sriinonto Jardar, 26 

C. 950; 3 C. W. K. 657 .. 822 

Dulichand v. Ramkishen Singh, 7 C. 648; 8 T. A. 

93 (P. C.); 4 Sar. P. C. J 245; 5 Ind. Jur. 493 940 

Dungaram Marwari Rajkishore Deo, 18 C. 

... 454 

Dunn V. Holt, (1904) 73 L. .J. K. B. 341, 68 .J, 

P. 271; 90 L. T. 577; 20 T. L. R. 297; 20 Cox 
C.C.625 ... 20J 

Dnrga Chowdhrani v. Jowahir Singh, 17 I. 4 
122; 18 C. 23 (P. C.) ... 289 

Dnrga Nath Prainanik v. Chintamoni Dassi 
31 C. 214; 8 0, W. N. 11 ...' 153 

Dnrga Prashad Singh v. Brajo Nath Bose, 15 Ind. 

Cas. 219;J6C W. N. 482; (1912) M. W. N. 

425; 11 M. L. T. 3.37; 9 A. L. J. 462; 16 0. L 
J. 481; 1 4 Bom. L. R. 44.6; 23 M. L. J. 26; 39 
C. 696; 39 L A. 1.33 782,820 

Dnrgadat Singh i». Maharaja Sir Rameshwar 
Singh Bahadur, 4 Ind. Cas. 2; .36 I. A. 176 at 
p. 177; 13 C. W. N. 1013; 6. M. L. T. 68; Jl 
Bom. L. R. 901; 6 A. L. .T. 847; 30 C. 943; »0 C. 

L. J. 233; 19M, L.J.667 ... 4*9 

Dursnn Singh v. Dui*bijoy Singh, 1 Ind. Cas. 

630; 9 C. Ji. J. 623 ... 288 

Duryao Singh v. Bharat Singh, 3 Ind. Cas. 662* 

6 A. L. J. 905 (P. B.); 6 M. L. T. 311; 32 a! 

... m 


D— conoid. 


Page. 

623 


Dya Ram v. Tliakur Das, 25 P. R, 1872 
Dwarka Das v. Kamoshar Prasad, 17 A. 69; A. 

W. N. (1896) 3 ... 181 

Dwarkanath Roy v. Jannobee Chowdhrain, 19 
W. R.81 ... 635 


E 


Eastern Mortgage Agency Co. Ltd. v. Faknrnd- 
din Mahomed Chowdhiirv, 17 Ind. Cas. 849; 

17 C. W. N. 1 ... 646 

Ebraliim v. Foolbai, 4 Bom. L. R. 180 186 

Ebrahim Dawoodji Babi Bawa v. Emperor, 3 L. 

B. R. 1; 2 Cr. L. J. 372 ... 338 

Edwards, Ko partem 3 Atk. 519; 26 B. R. 

1099 ... 116 

Ekambara Gramany v. Munis wamy Gram any, 

31 M. 328 .. 7.35 

Eknath v. Ranoji, 10 Ind. Cas. 813; 35 B. 261; 

13 Bom. L. R. 237 . 388 

Ellison V, Ellison, 6 Vos. 656; 6 R. R. 19; 31 B. R. 

1243; 2 Wh. & T. L. C., 7th Ed., 835 .. 429 

Emperor v. Bankatram, 28 B. 533 at p. 566;, I . 

Cr. L, J. 390; 6 Bom. L. R. 379 .. 994 

Emiwror v. Chandra Knmar Misser, 2 C..L. J. 

46; 2 Cr. L. J. 383 993 

Emperor v. Chinna Kaliappa Goundon, 29 M. 

126; 16 M. L. J. 79; 1 M. L. T. 31; 3 Cr. L J. 

274 (F. B.) 839 

Emperor v. Dobendra Nath Bose, 1 0. L. J. 632; 

2 Cr. L. J. 658 . . 325 

Emperor v. Dharm Singh 3 Cr. L. J. 94; 3 A. L. 

J. 14; A. W. N. (1906) 28; 1 M. L. T. 61 . 993 

Emperor v. Jetho, 2 S. L. R. 14; 10 Cr. L. 

J. 229 .. 994 

Emperor v. Jonnalagadda Venkatrayudu, 28 M. 

565; 3 Cr. L. J. 108 .. 631 

Emperor v. Lakshraan Raghunath, 26 B. 668; 4 
Bom. L. R. 280 . . 337 

Emperor v. Miran, 26 P. R. 1903 Cr.; 26 P. L. R. 

1904 330 

Emperor v. Nnthu, 14 P. B. 1903 Cr.; l75 P. 

L. R. 1903 . 1002 

Emperor v. Nga Aung Po, U. B. R. (1905) Penal 
Code, 13; 2 Cr. L. J. 474 ... 979 

Emperor v. Palaniappa Vclan, 29 M. 187; 3 Cr. 

L. J. 452 848 

Emperor v. Shrufalli, 27 B. 135; 4 Bom. L. R. 

390 ... 846 

Emperor v. Suleman Ibrahim, 10 Ind Cas. 802; 

12 Cr. L. J. 256; ^ 3 Bom. L. R. 201 . . 993 

Emperor v. Vishnu Balkrishna Ram, 17 Ind. 

Cas. 785; 14 Bom. L. R. 966; 13 Cr. L. J. 849; 

37 B. 178 ... 344 

Empress V. Narotam Das, 6 A. 98 ... 993 

Empress v. Ram Samp, A. W. N. (1886) 195; 7 
A. 757 ... 634 

Evans v. Evans, 1 Hagg. Con. Rep. 37 ... 216 

Eyre v. Shaftsbury, (1723) 2 P. Wms. 103 at p. 

112; 24 Eng. Rep. 659; I Wh, A; T. L. 0., 7th 
Ed., 413 ... m 



F 


O'— contd. 


xxxix 


Page. 

Faiyaz Husain Khan v. Nilkanth, 4 0. G. 

163 ... 746 

Fateh Chand v. Bani Kishen Kaur, 16 Ind. Gas. 

67; 39 I. A. 247 at p. 266; l7 G. L. J. I (P. 

G.); 16 C. W. N. 1033; 23 M, h, J. 330; 12 
M. L. T. 413; (1912) M.W. N. 1066; 10 A. 

L. J. 386; 14 Bom. L. R. 1090; 34 A. 679 124, 288 


Fateh Singh v. Chetu, 100 P. L. R. 1904 ... 646 

Furzand Ali v. Mohanth Lai Puri, 32 G. £68 508 

Felix Lopex v. Mudduii Mohuii Thakoor, 13 M. 

I. A. 467; 6 B. L. R. 521; 14 W. R. (P. C.) 11; 

20 B. R. 626; 2 Suth. P. C. J. 336; 2 Bar. 

P. C. J. 694 ... 310 

Foroze Ali Mulliok v. Emperor, 7 Gr. L. J. 604; 

12 G. W. N. 703 ... 990 

Fitzwalter’s case, (1686) 3 Keble 242; I Mod. 

105; 84 E. B. 699 ... 470 

Flannery v. Waterford and Limerick Railway 

Gompany. (1877) Ir. R. 11 C. L. 30 249 

Flower v. Lloyd, (1878) 10 Ch. D. 327; 39 

L. T. 613; 27 W. R. 496 .. 946 

Flower v. Sadler, (1882) 10 Q. B. D. 572; 46 

J. P.603 .. ^10 

Forbes t. Meer Mahomed Hossein, 12 B. L. R. 

210 at p. 216 (P. C.); 20 W. R. 44 ... 468 

Forget V. Ostigny, (1895) A. C. 318; 64 L. J. P. 

C 62; 11 R. 474; 72 L. T. 399; 43 W. R. 590 .. 416 
Foster v. Wright, (1878) 4 0. P. D. 438; 49 L. 

J. 0. P. 97; 44 J. P. 7 ... 46S 

Fox V. Suwerkorji, 1 Bcav. 688; 49 R. R. 460; 

4H E. 11. 1068 " . 738 


• Gr 


Gadadhar Panda v. Shyam Chum Naik, 12 C. 

W. N. 485 .. 886 

Gadgeppa Desai v. Apaji, 3 B. 237 . . 87 

Gaeble y. Ramayi Ammal, 24 Ind. Cas, 781; 1 

L. W. 232 . 191 

Gainsford v. Dunn, (1874) 17 Eq. 405 at p. 409; 

43 L. J. Ch. 403; 30 L. T. 283; 22 W. R. 499 29 

Gaj Kumar Chand v. Lachinan Ram, 10 Ind. Cas. 

603; 14 C. L. J. 627 ... 607 

Gajapathi Kristna Chandra Deo v. Srinivasa 
Charlu, 20 Ind. Cas. 445; 25 M. L. J. 433 
at p. 436; 14 M. L. T. 20 at p. 22; (1914) 

M. W. N. 99 ... 784 

Ganap v. Subbi, 32 B. 677; 10 Bom. L. R. 

927 154, 282 

Ganapathi Ayyar v. Sri Vcdavyasa Alasinga 
Bhattar, 29 M. 634; 16 M. L, J. 436; 1 M. L. 

T. 127 ‘ ... 967 

Ganapathi Bhatta v. Emperor, 19 Ind. Cas. 

310; 24 M. L. J. 463; 13 M. L. T. 360; 14 Or. 

L. J. 214; 36 M. 308 ... 1000 

Ganapathy Mudaly v. Muniasawmy Mudaly, 

6 Ind. Cas. 764; 7 Id. L. T. 'jI; 33 M. 169 ... 361 
Gandharp Singh v. Sahib Singh, 7 A. 184 
(F. B.); A. W. K. (1884) 326 ... 284 

Ganesdas Ramnarayan v. Lachminarayan, 18 B. 

670 ... 64 

Ganesh But Singh v, Maharaja Moheshur Singh, 

6 M. I. A. 161 at p. 197 ; 1 Bar. ?. G. J. 621; 1 

*m 418 


Pago. 

Ganesh Singh v. Kaushal Singh, A. W. N. (1900) 

66 ... 200 
Ganesha Singh v. Hathu, 20 P. R. 1902; 11 P. L. 

R. 1902 ' ..432 

Ganga Prasad v. Jag Lai Rai, 11 A. 333; A. W. 

N. (1889) 115; 13 Ind. Jur. 471 ... 908 

Gangaraju v. Kondireddiswami, 17 M. 100 372 

Ganges Manufacturing Go. v. Indra Chand, 

33 G. 1169 . 952 

Gangi v. Baniaswami, 12 M. L. J. 103 ... 580 

Gangole v. Syed Kaniar Ali Khan, 7 Ind, Cas. i 

613; 13 O. 0. 202 . .718 

Gardner v. Hodgson's Kingston Brewery Go. 

Ld., (1903) A. C. 229; 72 L. J. Ch. 558; 52 W. 

R. 17; 88 L. T. 698; 19 T. L. R. 468 ... 468 

Gaiiri v. Ghandramani, 1 A. 262 , 763 

Gaya Bin v. Mummmat Dulari, 2 Ind. Cns. 839; 

6A. L. J. 693 .. 653 

Gaya Din Singh v. Sycd Murataz Hnsaiu, 10 

O. C. 136 .. 745 

Gazaffar Husain Khan v. Yawar Husain, 28 A. 

112;2A. L. J. 691; A. W. N. (1905) 208 ... 795 
General Manager of the Raj Durbhanga v. 

Maharajah Coomar Ramaput Singh, 14 M. I. A. 

605; TO B. L. B. 294; 17 W. R. 459; 2 Suth. P. 

C. J. 675; 3 Sar. P. 0. J. 117; 20 E. R. 912 .. 87 

George Attenborough and Son v. Solomon, 

(1913) A. 0. 76; 82 L. J. Ch. 178; 107 L. 

T. 833; 57 S. J. 76{ 29 T. L. R. 79 .. 154 
Ghanaya v. Chhajjn Ram, 38 P. R. 1894 . 496 
Ghansham Singh v. Badiva Lai, 24 A. 647; A. 

W. X. (1902) 369 ^ 86 

Ghisu Mai v. W. K. Porter, 10 Ind. Cas. 908; 

8 A. L. J. 719; 33 A. 641 ... 266 

Ghnlani Ali v. Shiv Xath, 15 Ind. Cas 846; 

101 P. R. 1912; 158 P. W. R. 1912; 189 

P. L. R. 1912 .. 494 

Ghulam Haidar v, Phaphal, 92 P. R, 1908; 155 

P. W. R. 1908; 29 P. L. R. 1909 . 605 

Ghulam Khan v. Muhammad Hiissnn, 29 C. 167; 

29 1. A. 51 (P. C.)i 6 C. W. X. 226; 26 P. R. 

1902; 4 Born. L. R. 161; 12 M, L. J. 77 . 684 

Gieve, In re; IVnstoe, A’.« parfe^ (1899) 1 

Q. B. 794; 68 L. J. Q. B. 609; 80 L. T. 

438; 47 W. R. 44 ; 6 Man.son 136; 15 T. 

L. R. 251 ... 748 

Gilby V. Sabbu Pillai, 7 M. 100; 1 Weir 690 . . 980 

Girdhar Das v. Ram Autar Singh, 8 C. W. 

N. 690 289, 601 

Girdhari Lai v. The Government of Bengal, 12 

M. 1. A. 448; 10 W. R. (P- C.) 31; 1 B. L. R. 

(P. C.) 44; 2 Suth. P. C. J. 159, 2 Sar. P. C. J. 

382; 20 E. R. 408 ... 290 

Giribala Dassi v. Srinath Chandra Singh, 12 C. 

W. N. 769 ... 87 

Giridhar Chatterjce v. Abdulla Naskar, 22 

C. 384 ... 1005 

Girindra Mohun Roy v. Bocha Das, 1 Ind. Cas. 

49; 36 0. 394; 9 0. L. J. 226; 13 0. W. X, 

1004. ... 938 

Girish Chander v. Sasi Sekhareswar Roy, 33 C. 

329 ... 651 

Girish Chandra Chawdhry v. Kedar Cbandm 

Roy, 27 C. 473; 4 C. W. X. 669 ... 64^ 

Gledhill ▼. Hunter, (1880) 14 Ch. D. 492; 49 L. 

J. Ch. 333; 42 L. T, 392 23 W. R. 630 ... 47 



{ XI ; 


O -oontd. 

Page. 

Gobind Ohander Shaha v. Khajtb Abdool Gaimie 


6W. B.41 ... 468 

Gobind Da^al t. InsTattillAb, 7 .A. 776; A. W, N. 

(1885)228 ... 448 

Gobind Krishna Kamin v. Khnnni Lai 29 A. 

487; 4 A. L. J. 806; A. W. N. * 1007) 151 . . 921 

Gobind Pmsad, In the matter ef the petition oft 2 

A. 466 . 887 

Gobind Singh y. Baldeo Singh, 25 A. 880; A. W. 

N. (1908) 67 809 

Gobinda Chandra Pal v. Dwarka Nath Pal, 85 C. 

837; 12 C. W. N. 849; 7 C. L. J. 402 66 

Goouldas Bnlabdas Mannfaotnring Co. Ltd. v. 

James Soott, 16 B. 202 586 

Godai Moral v. Snrja Kumar Ghosh, 7 Ind. 

Cas. 842: 12 0. L. J. 640; 16 C. W. N. 

249 .. 172 

Gokal Chand v. Rahman, 69 P. B. 1907 (F B.); 

62 P. L. B. 1908; 96 P. W. R. 1907 696 

Gokaldas y. Otandas. 2 S. L. B. 38 ... 988 

Gk)kalda8 Gopaldas y. Puranmal Premsnkhdas, 

10 C. 1086; II I. A. 126 (P. C.); 8 Ind. 

Jar. 896; 4 Sar. P. C. J. 643 496,601,760 

Gongod Gir y. Sham Gir, 48 P. B. 1906; 88 
P. L. B. 1906 493 

Goolbai and Lltbai, In ret 32 B. 60; 9 Bom. L. 

R. 928 114 

Gopal y. Bank of Madras, 16 M. 897; 3 M. 

L. J. 197 949 

Gopala Chetti y. Bubbler, 26 M. 604; 13 M. L. 

J. 308. 191 

€k>pala Row y. Maraia Stisaya Pillai, 30 M. 274; 

17 M. L. J. 226. . 4r>l 

Gopeenath Roy y. Bamachunder Turkhunker, 

(1806) 2 Beyester's Rep. 467n.; 1 Mac. Select. 

Hep. 228 468 

Gopi Mohan Roy V. Doybaki Nundun Sen, 19 
C. 13 466 

Gopi Nath Chobey v. Bhugwat Pershad, 10 
C. 697 at p. 706 ... 383 

Gordon v. Irwin, (1781) 4 Bro. P. C. 366; 2 E. 

B. 241 ... 232 

Gk)nr Chandra Dass y. Prasanna Knmar Chandra, 

33 C. 812; 3 C. L. J 363; 10 C. W. N. 788 . 668 

Goyemment Security Fire Insurance Co., In re, 

12 Ch. D. 611; 48 L. J. Ch. 820; 41 L. T. 833; 

27W. B.896 .. 674 

Govind Baba Gujar v« Jijibai Saheb, 18 Ind. 

Cas. 849; 14 Bom. L. B. 9; 36 B. 189 ... 133 
Goyind Das y. Sarin Das, 30 A. 268; 5 A. L. J. 

274; A. W. N. 0908) 129 ... 89 

Goyindappa y. Hannmantappa, 17 Ind. Cas. 420; 

28 M. L. J. 513; (1912) M. W. N. 1162 16 

Grey y. Anund Mohan Moitra, (1864) W. R. 106 474 
Grill y. General Iron Screw Collier Coy., ({866) 

1C. P.600 at p. 6*1; 86 L. J. C. P. 821; 12 
Jor. (n. 8.) 727; 14 W. B. 893 ... 926 

Guddati Beddi Obala y. Ganapati Kandanna, 

17 Ind. Ca«. 422$ 23 M. L. J. 493; 12 M. 

L. T. 467; (1912) M. W. N. 1188 .. 969 

Gniram Ghoshal v. Lai Behary Das, 6 Ind. Cas. 

182; 87 C. 578; 14 C. W. N. 611; 11 Cr. L. J. 

292; 12 C. L. J. 22 ... 999 

Snjar Singh v. Ptiran, 71 P. B. 1901 ... 432 

Gl^nlzari Lid y. Jai Bam, 24 Ind. Cas. 178; 12 A. 

L. J. 606 (F. B.) ... 62 


Gl" — concld, 

Paga. 

Gunn y. Roberts, 9 G. P. 881 at p. 385; 48 L. J. 

0. P. 288} 30 L. T. 424; 22 W. R. 662; 2 jAsp. 


iU. ... AfO 

Gur Dayal v. Kaunsila, 5 A. 867; A. W. N. 

(1883) 66 765 

Gureeb Hoseain v. Lamb, (1859) 20 B. D. A. H. 

1867 . 468 

Gumukh Singh v. Ohandu Shah, 193 P. K. 

1888 .. 934 

Gurudas Pyne y. Bam Narain Bahn, 10 0. 800; 

11 I. A. 60 (P. 0.); 8 Ind. Jur 822; 4 Sar. P. 0. 

J. 548 .. 943 

Guruva y. Subbarayudu, 13 M. 866 701 

Gurnya Chetty y. Ragammal, 7 Ind. Cas. 

584; (1910> M. W. N. 347; 8 M. L. T, 189 .. 168 

Guruyayya Gouda y. Dattatraya Anant, 28 6. 11; 

6 Bom. L. R. 618 16 

Gya Persad altoe Lai 'Persad y. Heet Narain, 9 

C. 93; 5 Shome L. R. 84 693 

Gyles V. Hall, (1726) 2 P. Wms. 878 100 


II 


Hadi Hasan Khan v. Pati Bam, 19 Ind. Cas. 

416; II A. L. J. 236; 35 A. 280 170 

Haigh V. Kaya, (1872) 7 Ch. App 469; 41 
L. J. Ch. 667; 26 L. T. 676; 21 W. H. 

597 125 

Hhit Ram v. Ganpat, 169 P. R. 1882 883 

I Haji Abdul Rahman y. Haji N^or Mahomed, 16 
B. 141 at pp. 149, 150 .. 100 

Haji Jiva Nur Mahomed v. Abubakar Ibrahim 
Meman, 8 B. H. C. R. (0. C. J. 29 ... 771 

Haji Mohammad Bakbsh y. Bhagwan Dass, 

3 Ind. Cas. 498; 76 P. R. 1909; 119 P. 

W. B. 1909; 66 P. L. B. 1909 . . 871 

Haji Syed Muhammad v. Gulab Rai, 20 A. 845; 

A. W. N.('898) 68 ... 200 

Hakim v. Mummmat Mahtab Kour, 109 P. B. 

1898 . 436 

Hakim Lai y. Mooshahar Sahu, 34 C. 909; 6 C. 

L. J. 410; a C. W. N. 889 .. 168 

Halima Bee y. Boshan Bee, 80 M. 626; 17 M. L. 

J 489; 2 M. L. T. 468 ... 542 

Hall y. Storer, 1 Y. A C. 666 116 

Hall V, Yenkatakrishna, 18 M. 894 at p. 399 123 

Hamid Ali y. Ihtisbam AH, 6 Ind. Cas. 748; 

18 0. C. 94 864 

Hamida Bibi y. Ali Husein Khan, 17 A. 172; 

A. W. N. (1895) 42 ... 648 

Hamlyn v. Talisker Distillery, (^894) A. C. 202; 

6 R. 188; 71 L. T. 1; 68 J. P. 640. , 456 

Hanifa Bibi y. Punnamma, ^7 K. L. J. 11 .. 168 
Hanmantrao y. Secretary of State for India, 

26 B. 287; 2 Bom. L. B. 1111 ... 606 

Hanoomanpersaud Pftnday y. Babooee Monraj 
Koonweree, 6 M. I. A. 898; 16 W. B. 81 note; 
Seyaitra 2SBni 2 Suth. P. 0, J. 29; 1 Sar. 

P. 0. J. 662; 19 E. R. 147 86, 808 

Hanuman Kamat y. Hannman Mandnr, 10 0. 

128; 181. A. 168 610,948 

Ear OhJind y. Kishori Singh, 7 Ind. Cas. 689 ... 209 



( »li ) 


H — oontd. 

Pago. 

Hara Sundar v. Basunto Kumar, 9 C. W. N. 

164 .288 

Haran Chunder Roy, In the matter of^ 18 W. R. 

63 Cr. ... 518 

Harbans Lai v. Kundau Lai, 21 A. 140; A. W. N. 

(1898) 212 22 

Hardeo Bingh v. Haimman Dat Narain, 26 A. 244 
at p. 247; A. W. N. « 1904) 10; 1 Cr. L. J. 7 984 

Hard! Narain v. Ruder Perkash, 10 C. 626; III. 

A. 26 (P. 0.) 687 

Hare Krishna Bhowmik r. Robert Watson A 
Co., 8 C. W. N. 866 ... 236 

Harek Chand Babu v. Be joy Chand Mahatab, 9 
C. W. N. 796; 2 C. L. J. 87 692 

Harendra Kishore Singh v. Administrator- 
General of Bengal, 1 2 C. 367 . . 707 

Hargu Lai Singh v. Qobind Rai, 19 A. 641; A. W. 

N. (1897) 164 1 

Hari v. Wamon, 2 Bom. L. R 411 692 

Hari Charan v. Mon Mohon, 20 Ind. Cas. 874; 18 
C. W. N. 27 269 

Hari Charn Sircar r. District Judge of Dacca, 

6 Ind. Cas. ^27; 11 C. L. J. 613; 11 Cr. L. .1. , 

320 . 613 

Hari Gobind Joshi v. Ramachandra Narayaii 
Gole, 31 B. 61; 8 Bom. L. R. 873 822 

Hari Kisson Bhagat v. Bajrang Sahai Singh, 

1 Ind. Cas. 434; 13 C. W. N. 644; 9 C. L. J. 

463 90 

Hari Lai Singh v. Triparo Charan Roy, 19 
Ind. Cas. 129; 40 C. 660; 17 C. W. N. 679; 

17 C. L. J. 438 968 

Hari Mahadaji Savarkar v. Balambbat Raghu- 
nath Khare, 9 B. 233 906 

Hari Mohun v. Surendra Narayan Singh, 34 
1. A. 33; 34 C. 718; 2 M. L. T. 399; 11 
C. W. X. 794; 4 A. L. J, 497; 6 C. L. J. 19; 

9 Bom. L. R. 760; i7 M. L. J. 361 (P. 0.) ... 289 

Hari Narain Banerjee v. (Shama Sundari Dassi) 
Kusnm Kumari Dasi, 6 Ind. Cas. 169; 37 C. 

C89; 11 C. L. J. 661 . 681 

Harilal Amthabhai v. Abhesang Meru, 4 B. 

323 ... 377 

Harishankar Jebhai r. Naran Karsan, 18 B. 

260 ... 16 

Hartshorne y. Watson (<838) 4 Bing. (n. c.) 

178; 6 Scott, 606; 6 D. P. 0. 404; 7 L. J. C. P. 

138; 2 Jur. 166; 1 Am. 16; 44 R. R. 693; 132 
E. R. 766 74 

Tliirlstono v. London Electric Railway Co., 

(19 3) 29T.L. B.6I4 ... 249 

Harmony and Montague Tin and Copper Mining 
Co. In re, 8 Oh. 407; 42 L. J. Ch. 488; 28 L. T. 

153; 21 W. R. 306 J . 674 

Hartley v. Smith, 9 Jur. (n. s.) 97; 134 R. 

R. 773 .. 115 

Haseler v. Lemoyne, 6 C. B. (n. s.) 630; 28 L. J. 

C. P. 103; 4 Jur. (N. s.) 1279; 7 W. R. 14; 141 
E. R. 214^ 1I6R. R. 763 .. 278 

Hayat Khan v. Khubomal teuiad Dinomal, 2t 
Ind. Cas. 617: 7 S. L. R. 68 ., 961 

Hasi Arjun MuUiok y. Sheikh Farutullah, 9 C. 

L. R. 296 823 

Heera Lai v. M^ieammat Kousillah, 2 Agra, 

Rep. 42 761 


H — concld. 

Page 

Henry J* B. Kendall v. Peter Hamiltan, 4 A. C. 

604; 48 L. J. C. P. 706; 31 L. T. 418; 28 W. R. 

97 ... 862 

Hesketh y. Fawcett, 1 1 M. and W. 366; 1 2 L. 

J. Ex. 326; 2. Dowl. N. S. 827; 63 R. R. 629 .. 101 
Heugh V. London and North-Western Ry. 

Co., (1870) 5 Ex. 61; 39 L. J. Ex. 48; 21 
L. T. 676 888 

Hidait-oon-nissa v. Syud Af/.ul Hossein, 2 X. 

W. P. H. C. R. 420 ... 429 

Himmat All v. Nyamutoolla, 23 W. R. 260 288 

Himatlal Motilal y. Vasudeo Ganesh, 16 Ind. 

Cas. 680; 36 B. 446; 14 Bom. L. R. 634 . 974 

Hiort V. Bott, (1874) 9 Ex. 86; 43 L. J. Ex. 

81; 30 L. T. 25; 22 W. R. 414 . 887 

Hira Lai y. Chandra Kanta, 26 C. 539; 3 C. W. 

N. 403 . , 269 

Hori Das Mai y. Mahomed Jaki, 11 C. 434 
(F. B.) .. 470 

Hori Lai v. Nimman Kunwar, 16 Ind. Cas. 126; 

34 A. 549 (F. B.); 9 A. L. J. 819 621. 862 

Hukum Chand y. Kamalanand Singh, 33 C. 927; 

3 C. L. J. 67 .. 270 

Hull and Selby Railway Company, In re, (1839) 

6 M. A. W. 327; 8 L. J. Ex. 260; 52 R. R. 733 476 

Hunt t\ Hayen, 52 N. H. 162 ... 226 

HuiTeehur Mookerjea y. Chnndeechurn Dutt, 

17 S. D. A. R. 641 .. 477 

Huro Prasad Roy Chaudhuri y. Chundee Chum 
Boyragee, 9 C. 606; 12 C. L. R. 261 276 

Huromohun Mookerjee y. Ranee Lalun Monee 
Dasce, I W. R. 6 at p. 6 874 

Hurro Chunder y. Shoorodhonee, 9 W. R. 402 270 

Hurro Nath Rai Chowdhri y. Randhir Singh, 18 
C. 311 (P. C.); 18 I. A. 1 ... 809 

Hurry Chum Chuckerbutty v. Empress, 10 
C. 140 at p. 144; 13 C. L. R. 368 .. 1007 

Hurry Mohun Rai y. Ganesh Chunder Doss, JO 
C. 823 (F. B.) ... 86 

Husaini Begam y, Muhammad Rustam Ali Khan, 

29 A. 222; 4 A. L. J. 60; A. W. N. (1907) 27... 216 


I 


Imam Din y. Jiwan, 6 Ind. Cas. 735; 2 P. 

R. 1910 Bey.; 101 P. L. R. 1910 ... 868 

Imbichunni Nair y. Narayana Nambudri, 21 
Ind. Cas. 767; (1913) M. W. N. 1024 ... 273 

Tmperator v. Aehar, 2 S. L. R. 4 (Cr.); 10 Cr, 

L. J. 220 ... 994 

Irorit Lall v. Mahomed Lallzamah, 18 W. R. 

447 288 

Indety China Xagadn y. Potu Kanohi Yenka- 
tasubbaya, 8 Ind. Cas. 366; (1910) M. W. 

N. 639; 8 M. L. T. 376 .. 892 

Ishan Chunder Haxra y. Rameswar Moudol, 24 
C. ... 85 

Ishan Chunder Sirkar y. Beni Madhub Birkar, 

24 C. 62; I C. W. N. 36 ... 119 

Ishur Chand Bam y. Ram Chand Mokherji, 1 8. 

1), A. R. 221; (1807) 1 Morley^s Digest 661 ... 468 
Ismail Ariif v. Mahomed Ghous, 20 C. 834 
(P. C.); 20 I. A. 99 ... 894 



I xlH ) 


I— concUl. 


Page. 


lamdaT Khan v. Ahmad Husain, 30 A. 119 at p. 

121; A. W. N. (1908) 25; 6 A. L. J. 85; 3 M. L. 

T. 125 ... 108 

Iswar Prasad v. Jagamath Singh, A. W. N, 
(1906) 194 ... 198 

Ittappan r. Manavikrama, 21 M, 163 at p. 165; 

8 M. L. J. 92 108, 574 

Ivory; In re, Hankin v. Turner, (1878) 10 Ch. D. 

372; 39 L. T. 611; 27 W. 11. 20 ... 30 

Ivyadnrai Giirukkal v. Rainasawmy Gurukkal, 

18 Ind. Cas. 475 .. 686 


Jackson v. Barry Railway Co., (1893) 1 Ch. 

238 at p. 247; 2 R. 207; 68 L. T. 472 . 954 

Jadab Chandra v. Bhairab Chandra, 31 C. 297 .. 938 
Jada Nath Poddar v. Rup Lai Poddar, 33 C. 

967 at p. 973; 30 C. W. N. 6.)0; 4 C. L. J. 

22 324,279 

Jadu Rai v. Ganesh Parashad, 3 Ind. Cas. 79; 6 
A. L. J. 741 ... 305 

Jafri Bogani v. Amir Muhammad Khan, 7 
A. 822; A. W. N. (1885) 248 . 385 

Jagadamba Chaodhrani r. Dakhina Mohan Roy, 

13 C. 308 (P. 0.); 13 LA. 84 431, 465 

Jagadindra Nath Row v. Secretary of State for 

India, 30 1. A. 41; 5 Bom. L. R. 1; 7 C. W. 
N.193; 3 C. 291 (P. C.) . 310 

Jagannath Prasad Gupta v. Ranjit Singh, 25 C. 

354 432 

Jagannath Raghnnath v. Narayari, 7 Tnd. Cas 
459; 12 Bom. L R. 515; 34 B. 5.53 at p. ,5.59 961 
Jagar Nath Prosad Singh v. Ramavatar Singli, 

14 Ind Ca.s. 39 903 

Jagamath Marwari v. Kartick Nath, 7 C. L. J. 

4S6 269 

Jagat Naraiii v. Sri Kislmn Das, 8 Ind. Cas. 783; 

33 A. 219; 7 A. L.J. 1146 , 416 

Jagdoo Bakhsh Singh v. Jwala Prasad, 15 
liul. Ca^^. 214; 15 O. C. 345 745 

Jageshar Singh v. Raja Bhagwan Bakhsh 
Singh, 9 Inti. Cas. 337; 14 O. C. 10 755 

Jaggoswar Diitt v. Bhubaii Mohan Mitra, 33 C. 

425; 3 C. L. J. 205 235 

Jagmohandas Kilabhai v. Allii Maria Duskal, 

19 B. 338 . . 206 

Jai Kumar v. Gauri Nath, 28 A. 7 18; 3 A. L. ,1. 

506; A. W.N. (1906) 2i2 410 

Jaimal Singh v. Bliagwan Das, 41 P. R. 1888 Cr. .513 
Jainarayan Boso v. Kadimbini Dasi, 7 B. L. R. 

723, Foot -note 679 

Janiiyatrani Ramchandra v. Parbhudas Hatlii. 

9 B. H, C. R. 116 763 

Jan Muhammad v. Ilahi Bakhsh, 1 A. 290 823 

Janardhan Pandurang v. Gopal Pandurung, 5 B. 

H. C. R. (A. C. J.) 14.5 971 

Jangan Nath v. Hardyal, A. W. N. (1897) 

207 62 

Janki Bibi v Bisheshar Nath, 7 Ind. Cas. 

6.4, 13 O. C. 265 . . 161 

Janki Das v. Ahmad Husain Khan, 26 A. 

159; A. W. N. (1902) 218 661 

Janki Prasad v. Ishar Das, 21 A, 374 (F, B,'; A. 

W. N. (1899) 126 ... 695 


J — oontd. 


Pago. 

606 


Janki Prasad v. Salig Ram, 2 0. C. 96 
Jarao Kumar v. Basanta Kumar Roy, 32 0. 

3T4 at p. 377 

Jasmir Singh v. Rahmatulla, 7 P. R. 1896 
Jatindra Mohan Tagore v. Ganendra Mohan 
Tagore, 9 B. L. R. 377 (P. C.); 18 W. R. 

359; I. A. Sup. 47; 2 Siith. P. C. J. 692; 

3 Sar. P. C. J. 85 494,937 

Jawadul Huq v. Ram Das Saha, 24 C. 143; 1 
C. W. N. 166 

JnwahirMal v. Rija Shah, 95 P. H. 1902; 21 P. 

L.R. 190:1 

Jayauti Subbiah v. Alamclu Mangamma, 27 M. 

45 at pp. 48, 49; 12 M. L. J. 270 
Joffrys V. Vantoswarstwarth, (l740) Barn, 141 
at p. 144; 27 B. R. 688 

Jethahil v. Lalbhai, 28 B. 298; 6 Bom. L. R. 

86 

Jhalan Jha v. Bucha Gope, 31 C. 811; I Cr. L. J. 

850 ... 

Jhingai Singh v. Ram Pratap, 1 Tnd. Cas, 762; 

31 A. 150; 9 Cr. L. J. 382; 6 A. L. J. 1 13 
Jhoteo Sahoo v. Omcsh Chunder Sircar, 6 C. 

J; 8 Shome L. R. 81 

Jiban Krishna Roy v. Brojo Lai Son, 30 C. 

560 (P. C.); 30 1. A. 81; 7 C. W. N. 426; 6 
Bom. L. R. 428 

Jijamba Bai Sahib v. Sagniram Jatliai Rao 
Sahib, 14 Ind. Cas. 37 1; 22 M. L. J. 45 222, 852 

Jodha V. Dhani Ram, 30 P. R, 1901 .. 49') 

Jog Deb Singh v, Mahomed Afzal, 32 C. 982; 9 
C. W.N. 826 

Jog Narain Singh v. Badri Das, 13 Ind Cas. 141; 
16CL. .L156 

Jogendra Narayan Roy v. Crawford, 32 C. 1!41; 

2 C. L. J. 569 

Jogendra Nath Sircar v. Gobind Chunder Addi, 

J2 0.2.52 

Jogendro Deb Roy Kut v. Funindro Deb Roy 
kut, 14 M I A 367; II B. L. R. 244; 17 VV. R 
104; 2 Snth. P. C. J..5 7; 3 Sar P. C J. ;V2j 20 
E, R. 824 

John Doe Deni Soobkristo v. East India 
Company, 6 M T. A. 267; 10 M. P. V. C. l40; 1 
Sar. P. C. J. 540; 14 E. R. 445; 19 Eng. Rep. 

100; 110 R. R. 21 

Jones Llt)yd and Company Limited; Jone’s case, 

In re, 4l (’h. D. 169; .58 L. J. Ch. 582; 61 L. T. 

219; 37 W. R. 6:5; 1 Meg. 161 
Jotindra Mohan Labiri v. Guru Prosunno 
Lahiri, 8 C. W. N. 62.5; 31 C. .597 (P. C.); 

31 LA. 94 

Jowaln V. Hira Singli, 65 P. R. 190:l (F. B.); 117 
P. L. R. 1903 

Joy ram Loot v. Pani Ram Dhoba, 8 C. L. 

H. 54 

Joytara v. Pran Krishna, 7 Ind. Cas. 769; 13 
C. L. J. 267; 16 C. W. N. 512 
Jagat Tarini Dasi v. Naha Gopal Chaki, 34 C. 

306atp. 32l;6C. L. .1. 270 
Jugdeo Singh v. Hubibullah, 12 C. W. N. 107; 6 
C. L. .T. 612 

Jugdip Narain Singh v. Jokhan Aliir, .5 Iiid. 

Cas. 266 

Juggat Indar Narain Roy Chowdhry v. Xi^tari- 
nee Passce, 24 W. R, 445 ... 727 


784 

440 


547 

605 

768 

232 

200 

323 

324 
746 


85 


418 

781 

46S 

860 


851 


476 


674 


7.31 

712 

379 

268 

100 


162 



( xliii ) 


JT— -concld: 

Pago. 

Juggut Chunder Roy v. Ramnaraiii Bhutta- 
oharjee, 1 W. R. 126 ... 374 

Jugul Kishore v. Jofcendro Mohun Tagore, 111, 

A. 66; IOC. 986 (P. C.); 8 Ind. Jur. 455; 4 
Sar. P. C. J. 663 87 

Jiimai Kanjar v. Abdul Karim Kban, 30 A. 

686 ; 5 A. L. J. 624; A. W. N. (1908) 245; 4 
M. L. T. 446 ... 740 

Jwala Prasad v, Ralig Ram, 13 A. 575; A. 

W. N. (1891) 158 ... 613 




K. R. V. Firm v. Satbyavada Sitbarama 
Swami, 21 Ind. Cas. 634; 25 M. L. J. 601; 37 M. 

146 ... 927 

Kador Batcha v. Kador Batcba Rowfcban, 29 M. 

237; 4 Cr. L. J. 68 999 

Kahaudas Narrandas, In re^ 5 B. 164 494 

Kajira Beeviammall v. Fathma Biviammall, 

24 Ind. Cas. 779; 1 L. W. 230 . . 1 OJL 

Kakarla Abbayya v. Raja Venkata Papayya 
Rao, 29 M. 24; 16 M. L. J. 8 ... 107 

Kala Cband Mnndnl v. Copal Cbiinder Bbutta- 
clmrjee, 12 W. Jl. 163 193 

Kali Bakbsb Singh v. Ram Copal Singh, 21 
Ind. Cas. 985; I6 0. C. 378; 18 C. W. N. 282; 
(1914) M. W. N. 112; 36 A. 81; 12 A. L. J. 

113; 16 M. L. T. 130; 19 C. L. J. 172; 1 (). L. 

J. 67; 26 M. L. J. I2I; 16 Bom. L. R. 147 tP. 


C.) 862,919 

Kali Charan Mukorji v. Eiuiioroi’, 2 Ind. ra«. 

l.)4; 6 A. L. J. 184; 9 (‘r L. J. 498 816 

Kalosliar Rai v, Xabibau Bibi, 28 A. G12; A. W. 

N. vl906) J64; 3 A. L. J. 246 695 

Kalidas Jivram v. Cor Parjamiii Hirji, 16 B 
309 ^ 271 

Kalidas Rrwadas, In ro, 8 Bom. L. R. 477; 4 Cr. 

L. J. 34 333 

Kalin V. Faivaz Ali Khan, 30 A. 394; 5 A, L. .1. 

367; A. W. N. (19U8) l73 . • 

Kanial Kutty v. Udayavarma Raja Valia Raja 
of Chirakal, 17 Tnd. Cas 65; 36 M. 275; (1912) 

.M. W. X. 1154; 12 M. h. T. 439; 23 M. L. J. 499; 

13 Cr. L. J. 753 997 

Kamulaminal v. Rajii Naicker, 19 M. 308; (5 M. 

L. J. 179 ■ . 783 

Kamalathammal v. Srinivnsachariar, 14 Ind. 

Cas. 277; H M. L. T. 383 646 

Kamaleswuri Persliad v. Kanai Singh, 20 
Ind. Cas. 171; 17 C^ \V. N. 11.59; 19 C. L. J. 

348 .. 277 

Kamaraju v. Asmiali Sheriff, 23 M. 99 559 

Kameswar Porshad v. Run Bahadur Singh, 8 
J. A. 8; 6 C. 84:3 (P. C ); 8 C. L. R. ;36l; 4 
Shomo L. R. 81; 4 Sar. P. C. J. 210; 5 Ind. 

Jur. 167 .85 

Kaminey Money Bowah, In the yuocJ'< ofj 21 C. 

697 • 963 

Kanagappa v. Sokkalinga, 16 M. 362 (F. B.); 

2 M. L. J. 176 . 551 

Kanakkn Nagalinga Xaick v. Nagalinga Naickr, 

4 Ind. Cas. 871; 32 M. 610; 6 M. L. T. 176; 19 

M. L. J. 480 ^ , 584 

Kanaran v. Komappan, 14 109 • • 000* 


K—contd. 

Page. 

Kanaraii y. Kuttooly, 21 M. 110; 8 M. L. J, 62 .. 913 
Kandasawmy Kovundan v. Karupanna Kovnn- 
dan, 21 Ind. Cas. 601; (1913) M. W. N, 1001; 

14 M. L. T. 509 . 603 

Kanhai Lai v. Chadami Lai, 1 Ind. Cas. 6; 6 A. 

L. J. 1; 31 A. 48; A. W. N. (1908) 290; 5 M. L. 

T. 55; 9 Cr. L. J. 63 ... 528 

Kanhaya Lai v. Girdhari Lai, 13 Ind. Cas. 956; 

9 A. L. J. 103 . 653 

Kanhoo Lai v. Mnmmmnt Manki Bibi, 6 C. W. 

X. 601 602 

Kaiiiz Fatima v. Wali Ullali, 30 A. :30; 4 A. 

L. J. 689; A. W. N. (1907) 272 . . 383 

Kannan v. Krislinan, 13 M. 324 .. 773 

Karam Dad v. AU Muhammad, 18 Ind Cas. 70; 

28 P. W. R. 1913; 61 P. L. R. 1913; 31 P. R. 

1913 .. 445 

Karamat Khan v. Mir AU Ahmed, A. W. N, 
(1891) 121 .. 907 

Karapalu v. Narayana, 20 Ind. Cas. 930; 26 M. 

L. J. 315; (1913) M. W. N. 656 .. 944 

Karim Bakhsh v. Muhammad Bakbsb, 82 P. 

R. 1884 493 

Karim Bakhsk v. Rahim Bakhsli, P. L. R, 1900 
p. 81 279 

Karim Cbowkidnr v. Sundar B»wn, 24 C. 207; 

1 C. W. N. 88 662 

Karsondas Dharanisoy v. Bai Gungabai, 30 B, 

329 at p. 330; 7 Bom. L. R. 965 . 31 

Karu])pa (foundan v. Poriathambi Ooundan, 30 

M. 397; 2 M. L. T. 336 .. 705 

Karyan Kandy Pattupurail Choria Chiriknndau 

V. Aylliath Kusliitath Krisbnau Nambiar, 16 

Ind. Cas. 391; j2 M. L. T. 600 57-9 

Kashi Nath Biswas Ram Narinjun Clinuln*, 

A. \V. N. (i002) :35 281 

Kasinatbu v. Uthuinansn, 2.5 .M. 529; 12 M. L. J. 

1 ^ 269 

Kasturi Naicken v. Vonkatasubba Mudaly, 1 M. 

L.J. 162 . 618 

Kayaroliaiui Patlmn v. Snbbarava Thevan, 19 
lini. Cas. 690; 25 M. L. J. 251; 13 M. L. T. 

460, M. W, X. 612 969 

Kave, In re, 1 Ch. Apj). 387; 12 Jur. (x. s.) 

350; 14 L. T. 388; J4 \V. R. .597 115 

Kodar Xatli (Uiattorji v. Rakhal Das Chattorji, 

15 C. 674; 1:3 Tnd’. .lur. 104 ’ . 70l 

Kodar Nath, In the matter oj the petition of, 1 Jnd. 

Cas. 14:3; 31 A. 59; 6 A. L. J. 22; 9 Qr. L. J. 

59; A. W. N. (1908) 279 .. 513 

Kodar Nath Hazra v. Maharaja Manindra 
Chandra NandC 6 Ind. Cas. 309; II C. L. J. 

106 . 830 

Keighley and Durant, In re, (1893' 1 Q. B.405; 

(J2 L. J. Q. B. l03; 4 R. i:36; 6S L. T. 61; 41 

W, R. 437; 7 Asp. M. C. 268 . .392 

Keighley Ma.xsted & Co., v. Durant, (1901) A. 

C. 240 at p. 247; 70 L. J. K. B. 662; 81 
L. T. 777; *7 T. L. R. 527 ’ ... 784 

Keir v. Leeman, 9 Q. B. 371 at p. 395; 72 R. R. 

298 at p. 311; 15 L. J. Q. B. 3-59; 10 Jur. 742; 

116 E. R. 1315 . 410 

Kent's case, :39 Ch. D. 2.59; 57 L. J. Ch. 977; 59 
L. T. 441); 36 W, R. 818; 1 Meg. 69 . ' .. 074 

Keshava y. Rndram, 5 M. 259 ’ ... 222 

Kesho Pershad v. IJirday Narain, 6 C. L, R, 60 451 



xii 


V ) 


Page. 

Keihobati Kumari y. MacCrregori 35 C. 568; 

12 0. W. N. 648 646 

Kesri v. Ganga Sahai, 11 Ind. Gas. 5i7: 33 
A. 668; 8 A. L. J. 6’6 . 737 

Kessowji V. Hurjivan Muiji, 11 B. 666 1 0 

Kesaowji IsBurv. Great Ind ianPeiiinBiila Railway 
Company, 31 B. 381; 11 0. W. N. 7 •; 6 C. L. 

J. 6; 4 A. L. J. 46 ; 2 M. L. T. 435; 0 Bom. 

L. R. 671; 17 M. L. J. 347; 34 I. A. 1.6 588 

Khagondra Nath Mahata v. Pran Nath Roy, 

29 0. 395; 4 Bom. L. R. 363; 6 C. W. N. 473; 

29 I. A. 99 (P. C.) 947 

Khairati v. Sanda, 2 0. 0. 74 773 

Kliaji Sayyad Hitssain Sahib v. Ediga Nara- 
aimhappa, 16 Ind. Gas. 962; 12 M. L. T. 49 ; 
(1913) M. W. N. 99 ; 23 M. L. J. 639 603 

Khettra Nath Roy v Mahomed Uzir Muktear, 

21 Ind. Gas. 102; 9 G. L J. 625 ... 784 

Khiarajmal v. Daim, 32 0. 296 P. C. ; 32 I. A. 

23; ] 0. L. J. 684; 9 G. W. N. 20i; 7 Bom. L. 

R. 1; 2 A. L. J. 71 602, 613 

Khitish Ghandra Aoharya Chowdhury v. Osmond 
Beeby, J4 Ind. Gas. 4; j6 G. W. N. 616; 39 
C. 687 371 

Khobhari v. Ram Prosad, 7 C. L, J. 387 270 

Khoda Bakhsh v. Moti Lai Johori, 11 0. W. N. 

247; 6 Cr. L. J. 66 351 

Khub Ghand v. Narain Singh, 3 A. 812; A. 

W. N. (1881) 79 383 

Khuda Bakhsh v. Ahmad Khan, 19 Ind. Gas. 

459; 161 P. L. R. 1913; 124 P. W. 11.1913; 

114 P. R. 1913 557 

Khuda Bakhsh v. Ram Lotan Lai, A . W. N. ( 884 
169 696 

Khuda Bakhsh v. Waham Ali, 10 Ind. Gas. 

36; 116 P. W R. 1911; 144 P. L. R. 1911; 

88 P. R. 1911 557 

Khuda Yar’v. Fatteh, 8 P. R. 1906; 27 P. W. R. 

(Vol. la) 1906; 64 P. L. R. 1906 657, 716 

Khunni Lai v. Gobind Krishna Narain, 10 Ind. 

Gas. 477; 33 A. 366 (P. G.); 16 C. W. N. 545; 

8 A. L. J. 662; 1 8 Bom. L. R. 427; 13 G. L. J. 

676; lOM. L. T. 26; 21 M. L. J. 646; (19 J) 

M. W. N. 432; 88 I. A. 8 279 

Kin Kin v. Nga Kyaw We, U. B. R. (1907-09) 

II, 0. P. G. p. 13 . 771 

Kinnaird v. Trollope, 42 Gh. D. 610 at p. 616; 68 
L. J. Gh. 666; 60 L. T. 892 . 101 

Kinuram Mondol v. Nitye Ghand Sirdar, 11 C. 

W. N. 400 at p. 403; 6 G. L. J. 208 93 

Kirkstall Brewery Go. Ltd., In re, 5 Gh. D. 535; 

46 L. J. Oh. 424; 37 L. T. 312 ... 962 

Blirpa Bam ▼. Sami-ud-Din Ahmad Khan, 25 
A. 284, A. W. N. (1903) 44 . 661 

Kisan Das Bupchaud v. Raohappa, 4 Ind Gas. 

726;33B.644;llBom. L. R. 1042 ... 440 

Kishan Prasad v. Kadher Mai, A. W. N. (1900) 

11 .. 179 

Kishen Kunwar v. Fateh Ghand, 29 A. 203; 

4 A. L. J. 38; A. W. N. (1906 ) 307 ... 288 

Kishen Parshad v. Ear Narain Singh, 9 Ind. Gas. 

739 at p. 740; 38 A. 272; 16 O.W.N. 321; 8. A. 

L. J. 266; 9 M. L. T. 343; 21 M. L. J. 378; 13 
C. L. J. 345; 13 Bom. L. R. 369; 38 I. A. 46; 

(1911) 2 M. W.N. 896 (P. G.) ... 861 

Kishori Mohun v, Ghunder Nath, 14 0, 644 ... 269 


JK — contd. 


Page 
16 


Kishori Mohun Rai v. Hursook Dass, 12 G. 696 .. 
Kishan Pershad Chowdhry v. Tipan Pershad 
Singh, 34 G. 735 (F. B.); 11 0. W. N. 6' 3; 6 
C. L. J. 5 9 ... 920 

Kiasen Kaminee Dassee v. Ram Ghunder 
Mitter, 12 W. R. A. C. J. *3 . 154 

Kisto Moyeo Dassee v. Prosunno Narain Chow- 
dhry, 6 W. R. .304 87 

Kojiyadu v. Lakshmi, 5 M. 149 962 

Kolasherri Illath Narainan v. Kolasherri Illath 
Nilakandan Nambudri, 4 M. 131 13 

Kolli Valappil v. Natuwath Pappu, 14 Ind. 

Gas. 590 641 

Kommineri Appayya v. Mangala Rangayya, 

31 M. 4 9; 3 M. L. T. 287; 18 M. L. J. 299 .. 119 

Kondeti Kama Row v. Nukamma, 31 M. 485; 

4 M. L. T. 331; 18 M. L. J. 676 .723 

Konjee Singh v. Jankee Singh, (1862) Bong. 

S. D A. 838 125 

Kottayat v. Raman, 26 M. 740; 3 M. L. J. 

237 ... 269 

Kowuri Basivireddy v. Tallappaparagadda 
Nagamma, 8 Ind. Gas. 1087; 35 M. 39; (1910) 

M. W. N. 827; 9 M. L. T. 467 . 618 

Krishna v. H. Saraswatula, 31 M. 177; 3 M. L. 

T. 306 269 

Krishna Aiyar v. Secretary of State, 4 Ind. Gas. 

1070; 33 M. 173; 6 M. L. T. 306; 20 M. L. J. 7l 609 
Krishna Baipadithaya, I/i re, 5 Ind. Cas. 908; 

20 M. L. J. 132; U Cr. L. J. 286; 8 M. L. T. 87 63 
Krishna Bhatta v. Subraya, 21 M. 228; 7 M. 

L. J. 188 . 746 

Krishna Kishore v. Mir Mahomed Ali, 3 C. 

I W. N. 266 280 

I Krisbnabhubati v. Ramamnrti, 16 M. 198 9 

j Krishnaji Janardhan v. Marbhat, I3 B 276 693 

, Krishnaji Lakshman v. Vithal Ravji, 12 B. 

I 626 .. 1h9 

I Krishnan Nambiar v Kannan, 2' M. 8 6 '8, 889 

‘ Krislinasami Naidu v Somasundaram Chottiar, 

30 M. 335; J 7 M. L. J. 95;2 M. L. T. 1.6 
(F. B.) . 683 

Krishnaswami Chettiar v. Ramaswami Ohettiar, 

8 Ind. Gas. 763; 35 M. 44; 9 M. L. T. 131; 

(I9I0; M. W. N.89 97 

Krishnaswami Pathan, L? re, 8 Ind. Cas. 885; 9 

M. L. T. 173 25 

Krishnaswamy Aiyar v. Vaithilinga Tambiran, 

12 Ind. Gas. 146 426 

Krishnendro Roy Chowdhry v. Maharanee 
Surno Moyee, 21 W. E. 27 . 468 

Kristamma Naidu v. Chapa Naidu, 17 M. 410 
{F.B.) ... 648 

Kristo Gobind Majumdar v. Hem Ghunder 
Chowdhury, )6G. 611 .87 

Kristo Kissor v. Kadarmoyee, 2 0. L. R. 683 . . 114 

Kshetrabaro Bissoyi v. Sobhanapuram Hari 
Krishna Naidu, 6 Ind. Cas. 126; 7 M. L. T. 94; 

20 M. L. J. 417; 83 M. 340 ... 782 

Kuloda Prosad Ohattorjee v. Jogeshar Koer, 

27 0. 194 . , 766 

Kumar Hari Narain Singh v. Sriram Chakra- 
varty, 6 Ind. Cas. 786; 14 C. W. N. 746; 11 C. 

L. J. 663; 7 A. L. J. 633; 8 M. L. T. 61; 12 
Bom. L. R. 495; 20 M. L. J. 669; 37 C. 723; 

(1910) M. W, N. 809; 37 I, A. 186 782 8)9 



( Jtlv ) 


K — conoid. 


Hi—concld. 


Page. 

ICuiiiar Kalanaiid Singh v. Eastern Mortgage 
and Agency Co., Ld., 19 Ind. Cas. 701j 18 C. 

L. J. 83 . 542 

Kummatha Vittil Kunhi Kuthalai Haji v. Reve- 
rend Antoni Goveas, 19 Ind. Cas. 563; (1913) 

M. W. N. 339; 13 M. L. T. 350; 24 M. L. J 

472 112 

Kunhayan v. Ethu Kntti, 22 M. 295; 9 M. L. J. 

1 , 907 

Kunwar Partah Singh v. Bhabutt Singh, 2 ■ Ind. 

Cas. 288; 11 A. L. J. 901; i7 C. W. N. 1 »66; 

(1913) M. W. N. 786; ' 4 M. L. T. 299; 25 M. E^. 

J.422; 16 0. C. 247; 18 C. L J. 384; 15 Bom. 

L. R. 1001; 35 A. 487; 10 I. A. 182 (P. C.) 622 

Knppukonan v. Thirugnana Samniandan Pillai, 

3iM. 461 680 

Kuppiiswamy Aiyer v. Subrainania Aiyer, 7 M. 

L. J. 73 680 

Kurban Hussain v. Choto Lai, 22 A. 102; A.W. 

N. (1899) i98 448 

Kusum Kumari Roy v. Satya Ranjan Has, 30 C. 

999; 7 C. W. N. 784 47, 96i> 

Kuthaperumal Rajali v. Secretary of State, 

30 M. 245; 17 M . L. J. l74 609, 679 


Lachmaii v. Shauibu Narain, 7 Ind. Cas. 495; 7 
A. L. J. 1078; 33 A. 174 803 

Lachman v. Thondi Ram, 7 A. 382; A. W. 

N. ( 886) 64 740 

Lachman Das r. Hanumaii Prasad, 8 Ind. 

Cas. 897; 33 A. 169; 7 A. L. J. 1166 . 179 

Lachman Lai Chowdhri r. Kanhaya Lai Mowar, 

22 C. 609 (P. C.); 22 I. A. 51 288, 431 

Lachman Singh v. Mahant Haroharn Das, File 
No. 1051 of 1 89 1 .. 624 

Lachmeshwar Singh v. Manowar Hossein, 19 
I. A. 48 (P. C.); 19 C. 263 .. 289 

Lachmi Narain v. Makund Singh, 26 A, 617; 

A. W. N. ( 904) 144; . A. L. J. 338 . 120 

Lachmi Narain v. Partab Singh, 2 A. 1 194 

Lahore Bank, Ltd. v. Lukhi Ram, 9 Ind Cas. 

970; 242 P. L. R 1 9. 3; 105 P. R. i9 3; 

216 P. W. R. 1913 142 

Lakhan Narain Das v. Jainath Pauday, 34 
C. 616; •! C. W. N. 026; 6 0. L. J. 457; 

2 M. T. 2.9 (F. B.) 663 

Lakhichand’s case, 14 Ind. Cas. 793; 37 B. 1; 14 
Bom. L. R. 1 66 245 

Lakhsmishankar Deves^iaukar v. Vishnuram, 

24 B. 77; 1 Bom. L. R. 534 . . 227 

Lakshnian v. Rodhabai i B. 609 ... 86 

Lakshman r. Sarasvatibai, 12 B. H. C. R. 

69 at p. 7 1 761 

Lakshman Dada Naik v. Ramohandra Dada 
Naik, 7 1. A. 181; 7 C. L. R. 320; 5 B. 48 .. 919 

Laksbman Ramchandra Joshi v. Satyabhamabai, 

2 B. 494 .. 760 

Lakshmi Charan Shaha v. Nur Ali, 11 Ind. 

Oas. 626; 38 C. 936; 16 C. W. N. 1010 ... 946 

Lai Mahomed V. KHllanus, 11 C. 519 ... 723 

Lala Suraja Prosad v. Oolab Chand, 27 C. 724 
at p. 743; 4 C. W. N. 701 .. 920 

Lali tu Murlidhar, 24 A. 195 A. W. N. (1901) 10 432 


Page. 

Lali V. Murlidhar, 33 X. A. 97; 28 A. 488; 3 
A. L. J. 415; JO C. VV. N. 730; 8 Bom. L. 

R. 402; 3 C. L. J. 594; 1 M. L. T. l7l ... 289 
Lalit Mohun Singh Roy v. Chiikkun Lai Roy 
24 C. 834 .P. C.); 24 1. A. 76; 1 C. W. N. 

387 .. 937 

Laliteshwar Singli v. Bhabeshwar Singh, 35 C. 

823; 12 C. W. N. 958; 8 C. L. J. 124 .. 419 

Lull Jha V. Negroo, 7 C. 7l7 ... 276 

Lallnbhai v. Mankuvarbai, 2 B. 388 291 

Lalta Prasail v. Emperor, 6 Imi. Cas. 355, 13 O. 

C. 1; 11 Cr. L. J. 114 . . 846 

Lalnbai v. Cassibai, 7 1. A. 212; 5 B. 110; 7 C. 

L. R. 445 .. 293 

Lampleigh v. Braithwait, 1 Sm. L. C. 141; Hob. 

105; Moore 866; Brown, and Gold. 7 786 

Land Acquisition Act; In the matter of, Govern- 
ment and Nanu Kodiaro, l7v re, 30 B. 276 at 
p. 285; 7 Bom. L. R. 697 449 

Lane-Fox, fU 'parte, Gimblett, In re, (i900 2 
Q. B 508 at p. 5l3; 69 L. J. Q. B. 722; 48 W. 

R 650; 83 L. T. 1 76; 7 Manson, 296. ... 184 

Lloyd V. Johnes, (1804) 9 Ves. (Jun.) 37; 32 
Eng. Rep. 5 4; 7 R. R. 147 .. 88 

Lokhee Narain Roy v. Kalypuddo Bandopadhya, 

2 1. A. 164; 23 W. R. 368 .. 823 

Lotf Hossein v. Abdool Ali, 8 W. R. 476 . 613 

Lovell V. Beauchamp, ( 1 894) A. C. 607; 63 L. J. 

Q. B. 802; IJ R. 45; 7l L. T. 587; 43 W. R. 129; 

1 Manson 467 ... 224 

Luckhee Dasee V. Khatima Beeboc, (1863) 2 S. 

D. A. R. 51 ... 468 

Luke V. South Kensington Hotel Co., 11 Ch. D. 

121; 48 L. J. Ch. 361; 40 L. T. 638; 27 W.R. 

I 514 .. 441 

Lukhi Narain Sarouji v. Sri Ram Chandra 
, Bhunya, 11 Ind. Cas. 212; 15 C. W. N. 921; 14 
I C. L. J. 146 ... 533 


I M 

I 

{ Ma Nyein Thu v. P. S. M. L. Murugappa 
I Chotty, 20 Ind. Cas. 461; 6 Bur. L. T. 113 932 

I Madan Lai v. Bhagwan Das, 21 A 236; A. W. N. 
j (1899) 41 . . 2 

Madan Mohan v. Manmatha Nath, 13 Ind. 

Cas. 425 . . 288 

Madhavrao Keshav Tilak v. Gangabai, 2 B. 

639 . 897 

Madho Das v. Ramji Patak, 16 A. 286 at p. 289; 

A. W. N. (1894) 84 ... 404 

I Madho Ram, In the matter of the petition of^ 

21 A. 181 .. 618 

Madhub C bunder Gooho v. Kumla Kant Chuc- 
kerbutty, 6 W. R. 293; 6 B. L. R. 643 ... 106 

Madras Hindu Mutual Benefit Permanent Fund 
V. Raghava Chetti, 19 M. 200 ... 615 

Mahabir Porshad v. Moheswar Nath Sahai, 

17 C. 684 (P. C.); 17 I. A. 11; 5 Sar. P. 0. J. 

489 ... 920 

Mahabir Prasad v. Basant Singh, 12 Ind. Cas. 

347; 14 0. C. 299 ... 930 

Mahabir Prasad v. Ram Jiwan Lai, 8 lud. Cas. 

272; 13 0. C. 260 697 



( xlvi ) 


M— oontd. 


Mi— 'Oontd. 


Mahabir Singh v. Ashau Ullah, A. W. N. {1901) 

.40 

Muhadoo Singli v. Bachu Singh, 11 A. 224j A. 

W. N. (1889) 87 .. 532 

Mahadeva Aivar v. Saiikani Siibraniauia Ai^var, 

12 Iiid. Cas. 546; (1911) 2 M. W. N. 382 429 

Maharaj Tewari V. Kar Charau Rai, 20 A. 144; 

A. W. N. (1903) 212; I Cr. L. J 339 . 324, 

Maharaja Tcj Chand Bahadur v. Sri Kanth 
Ghoae, 3 M. I. A. 261; 6 W. R. (P. C.) 48; 1 
Suth. P C. J. 162,- 1 Sar. P. C. 18 E. R. 497 .531 
Mahatha Harisankar Sahai v. Baudhu Sahn, 

22 Ind. Cas. 720 784 

Mahbuban v. Fakir Bakhsh, 15 A. 143 847 

Mahcshar Pcrshad v. Muhammad E\>azAli Khan, 

3 Ind. Cas. 200; 12 O. C. 293; 13 C. W. K. 1003, 

10 C. L. J. 133; 11 Bom. L. R. 868; 31 A. 391 
(P. C. ; 6 M. L. T. 168; 19 M. L, J. 442 606 

Maliipal Singh r. Laiji ,Singh, 10 liid. Cas. 705; 

)7C. W. N. leOatp 168 . 275 

Mahomed Krshadali Khan Choudliry v. Sa*oda 
Prosad Shaha, 23 C. 37 . 1005 

Mahomed Chouse Sahib v. Sheik Alimad Sahib, 

31 M. 212 at p. 2 4; 18 M. L J 205 , 795 

Mahomed Golub v'. Mahomed Sullimaii, 21 (h 
612 at p. 619 791,916 

Mahomed Ismail v. Lulla Dhuudhur Kisliore, 

25 W. R. 39 536 

Mahomed Sadut Ali v. Kara Sundari Debva, 15 
Ind. Cas. 351; 16 C. W. N. 1070 87 

Mnina v. Baehchi, 28 A. 055; 3 A. L. J. 551; A. 

(1906) 165 . 767 

Mttkhaii V. Bhagirath Persliud, 8 O. C. 33 754 

Makhan Lol v. Sri Lai, 14 Ind. Cas. 102; 9 A. L. 

J.371;34 A. 382 9S7 

Makhan Lai Rov v. Baroda Kaiita Roy, 11 C. 

W. N. 5l2;5Cr. L. J, 296 .. 323 

Makhnii Lall Diitt v. Ram Lall Sluuv, 3 C. 

W. N. 134 151 

Makuiid V. Bahori Lai, 3 A. 824, A. W. N. 

(1881) 86; 6 Iml. Jur. 321 . 139 

Mulikku Meladatliil Kehitchammul v. Mulikka 
Meladethil Kama van Kiiji Aehammal, 5 Ind. 

Cus. 927; 20 M. L. .1. 791; 7 M. L. T. >11 684 

Malaiva Pillai v. Tirunialai>eriniial Pillai, 12 
Ind. Cas. 170; 10 M. L. T. 277; (1912) M. W. 

X. 161; 21 M. L. J. 1022; 36 M. 62 88 

Maloji V. Vithii, 9 B. 520 924 

Man Singh v. Kmperor, 3 Ind. Cas. 977; 11 P. R. 

1909 Cr.; 115 P. L. R. 1909; 10 Cr L. J. 443; 

28 P. W. R. 1909 Cr. 613 

Manavala Goimdan v. Kumarappa Reddy, 30 M. 

326; 17 M. L. J. 313; 2 M. L. T. 267 . 347 

Maucharam v. Pranshankar, 6 B. 298 686 

Mandaram Xarainaiya Chetty v. Mandaram 
Tiruvcngadathan Chetty, 18 Ind. Cas. 601; 

24 M. L. J. 223 at p. 227; 13 M. L. T. 88 . 958 

Maiigal V. Raja Partab Bahadur Singh. 4 (1. C. 

26 ... 718 

Mangal Sen, v. Shankar Bahai, 25 A. 580 (F. B.) ; 

A. W. N. (1903) 122 ... 668 

Mangala Debi v. Dinanath Bose, 4 B. L. R. 

(O. 0. J.) 72; 12 W. R. (0. C.) 36 ... 7€8 

Mauicku Gramani v. Ramachaudru Ayyar, 21 
M. 482; 8 M. L. J. 210 ... 378 


Manika Chaudru Chakitivarti v. Preo Nath 
Kuar, 17 Ind. Cas. 633; 17 C. W. N. 206; 13 
Cr. L. J. 789; 17 C. L. J. 397 ... 326 

Manika Gramani v, Rllappa Chetti, 19 M. 

271 . . 766 

Mauiial v. Xanabhai, 28 B. 264; 6 Bom. L. R. 

U 860 

Manna Lai v. Bank of Bengal, 1 A. 309 . . 728 
Maiioliar Das v. Ram Autar Pande, 25 A. 431; 

A. W. N. (1903) 93 ... 181 

Mauohar Ganesh 3’ambekar v. Lakhmiram 
GoWndram, 12 B. 247 .71 

Manonmani Ammal V. Vvthialmga Naickcr, 21 
Ind. Cas. 402; 14 M. L. T. 341; (1913) M. W. 

X. 881; 25 M. L. J. 481 .. 680 

Mari v. Chimmmmnl, 8 M. 107 (F. B.) ... 901 

Murudamuthu Pilhiy v. Rangasawiui Moopun, 

24 M. 401 150 

Marnti v. Banubai, 4 Bom. L. R. 801 289 

Marya Pillai v. Sivabng\'athachi, 12 Iml. Cas. 

128; (1911) 2 M. W, N.‘ lt8; 21 M. L. J. 850; 10 
M. L. T. 494;36M. 116 ... 901 

Maseyk v. Steel & Co., 14 C. 661 454 

Mason & Son v. Mogridge, (1892) 8 T. L. 

R* ^05 ... ]32 

Mata Din Sah v. Shaikh Ahmad Ali, 11 (). C. 1 602 

Mata Pcrshad v. BhageerutUee, 2 X. W. P. H. 

78 86 

Mata Pcrshad v. Bhawurati, S. D. B. R. File Xo 
1395 of 1886 688 

Mathura Prasad v. Totu vSingh, 17 Ind. Cas. 

177; 16 C. L. J. 206 .. 548 

Mathuvcerapa Chetty v. Lingammah (Ponnu- 
.swanii Chetty) 13 Ind. Cas. 16; (1911) 2 

M. W. N. 561; 10 M. L. T. 477; 22 M. L. 

J. 68 114 

Matiuliah v. Radhabinode, (1856) Bcng. S. D. 

A. 596 ' ... 8(5 

Maya Shah v. Feroz Din, 61 ‘P. R. 1892 ... 605 

Mayandi Clicttiar v. Chokulingain Pillai. 31 I. A. 

83; 27 M. 291; 8 C. VV. N. 545; 19 M. L. 

J. 200 (e. C.) ... 288 

Mayer v. Harding, (1867) 2 Q. B. 410; 9 B. and 

S. 27a; 16 L. T. 429; 15 W. R. 816 ... 66 

Mayua Bai v. Uttaram, 2 M. H. C. R. 1£6 . 968 

McLaren Morrison v. S. Verschoyle, 6 C. W. 

N. 429 ... 564 

Meckjee Khotsoo v. Kesowjee Deva Chnnd, 4 C. 

L. R. 282 . 603 

Mecnatchi Achi v. Ananthanarayana Ayyar, 26 

M. 221; 12 M. L. J. 380 ... 998 

Mchro V. Suja, 84 P. R. 1882 ... 605 

Meloth Kannau Mair v. Kodath Kammaran 

Nair, 22 Ind. Cas. 609; 1 L. W. J02; U9l4) 

M. W. N. 231 .. 757 

Mercantile luvestmeut and General Trust Co. 

V. River Plate Trust, Loan and Agency Co., 

(1894) 1 Ch. 578 at p. 695; 63 L. J. Ch. 366; 

8 R. 791; 70 L. T. 131; 42 W. R. 365 226, 880 

Mercer v. Denne, v i9C6) 2 Ch 638 at p. 668: 21 

T. L. R. 760; 70 J. P. 64; 64 W, R. 303; 3 L. G. 

U. 1293; 74 L. J. Ch. 723; 93 L. T. 412 . . . ' 479 

Merry weather v. Nixan, (1799) 8 T. R. 186; 

16 R. R. 810} 101 Eng. Rep. 1337; 2 Sm. 

L, C. 669 <730 



( xlvii ) 


J\J[— (Sontd. 

Page. 

Mowa Kuar v. Bamirsi Prasad, 17 A. 538; A. W. 

N. (1895) 121 74 

Milkhi V. Emperor, 10 Ind. Cas. 705; 14 Cr. L. 

J. 273; 218 P. L. R. 1913; 24 P. W. K. 1913 Cr. 526 
Millar v. Kajeudra Nath Chowdhrv, 2 C. W. N. 

670 . 1000 
Minakshi Naidu v. Hubramaiiva Baatri, 14 I. A. 

160; 11 M. 26 306,346 

Miiuikshisuiidaram Pillai v Chockulinga Royer, 

15 M. L. J. 10 . 686 

Mir Ahmad Hossein v. Mahomed Askun, 29 C. 

726; 6 C. W. N. 633 (F. B.) . 838 

Mira Mohidin v. Asan Mohidin, 17 M. L. J. 

421 . . 899 

Mirza Sajjad Husain a'. Nawab Wazir Ali Khan, 

16 Ind Cas. .97; 15 O. C. 271; 10 A. L. J. 364; 

16 C. L. J. 613; 14 Bom. L. R. 1055; J6 C. W. 

N. 889; 23 M. L. J. 210; 34 A. 455; 12 M. L. 

T. 361; (1912; M. W. N. 976; 39 I. A. 156 (P. 


C.l 862 

Modhoosgodun Bov v. Bissonath Dev, 15 B. L. i 
R. 361 ‘ ‘ £00 

Modliu Sudan Singh v. Rooke, 25 C. 1 (P. C.), 1 
C. W. N. 4:13; 24 I. A. 164 . 665 

Moharanee Sibcs&ury Dabeo v. Lukliv Dalxic, 

1 W. R. 88 “ . 473 

Mohendra Ghoshal v Bhuban Mardona, 6 Ind. 

Cas 8 0; 38 C. 1; 12 C. L. J 666; 14 C. W. N. 

045 783 

Mohesh Narain Munshi r. Taruck Nath Moitra, 

20 C. 187 (P. C.); 20 1. A. :J0 431 

Moliima Chundor Roy Chowdhry v. Ram Kish- 
ore Acharjec Chowdhrv, 23 W. R. 174; 15 
B. L. R. 142 * 85 

Mohinee Mohun Doss v. Khaja Assanoollah, 17 
. W. R. 73 ... 476 

Mohomcd Mosraf y. Habil Mia, 6 C. L. J. 749 . 269 
Mohoram Sheikh v. Telamnddin, 13 Ind. Cas. 

606; .5 C. L. J. 220; 16 0. W. N. 567 . . 289 

Alohunt Anant Das v. Ram Perkash Dus, 5 
Ind. Cas. 69; 14 C. W. N. 83 ..646 

Monica Kithcria v. Subbaraxa, 30 M. 410; 17 M. 

L. J. 258; 2 M. L. T. 363 ‘ ... 805 

Montgomcrv, Jones Co. and Liobenthal & 

Co., In re, 78 L. T. 406 . . 956 

Montreal & St. Lawrence Light Rv. Co. r. 

’ Robert, (906) A. C. 196; 75 L. J. P. C. 33; 94 
L. T. 229; 13 Manson 184 277 

Moore v. Smec, ( 907) 2 K. B. 8; 76 L. J. 

K. B. 668; 96 L. T. 594 . 188 

Mootala, M. B. and Co., v. Poonasawmy, 2 
. L. B. R. 41 * 137,140 

Morgan v. Jeffreys, (1910) 1 Ch. 620; 79L.J.Ch. 

360; 74 J. P. 164; 26 T. L.R. 324 ... 913 

.Moro Narayaii Joshi y. Baluji Raghunath, 19 B. 

809 ... 692 

.Moti Lai V. Kairabuldin, 25 C. 179 (P. C.); 24 I. 

. A 170; 1 0. W. N. 639 ... 770 

Moti Lai Saha v. Monmohan Gossami, 5 C. W. N. 

. 66 ... 668 

Hotilal Kashibhai v. Nana, 18 B. 35 ... 192 

Motilal Mahasukhbai v. Bai Chanchul, 4 Bom. L. 

R. *07 217 

.Moulvie Sayyud XJzhur Ali v. Musammat 
Bebee Ulf at. Fatima, .43 M..I. A. 282 at p. 


; , 247; 13 W. B. (P. C.) 1: 4 B. L. R. (P. 

C.). li 2 Bar. P. C. J. 622; 20 Eng. Rep. 638... 168 


M.““Contd'. 

Page. 


Motinttoi-t, Er paite, 15 Vos. 445; 33 E. R. 

822 . 115 

Muddun Thakoor v. Kuntoo Lull, I T. A . 321 at 
p. 333; 14 B. L. R. App. 187; 22 W. R. 58 397 

Mudhusudan v. Gobinda, 27 C. 34; 4 C. IV'. N. 

4l7 269 

Muhumniad v. Emperor, 7 P. R. 1906 Cr.; i:39 
P. L. R. 1906; 4 Cr. L. J. 278 518 

Muhammad Abdul Karim Khan NaAAab v.Niwaz 
Singh, 3 Ind. Cas 868; i2 O. C. 267 606 

Muhammad Ayub Khan v. Mnanmmot Keni/. 

Fatima Bibi, ll Ind. Cas. 9 9; 14 O. C. 193 688 

Muhammad A/iz-ud-din Ahmad Khan c. 

Legal Remembrancer to North-Western Pro- 
Adnees and Oudh, 16 A. 321 ; A. W. N. (1893) 

109 429 

Muhammad Bakar Ali a'. llauAAunt Singh, A. V\'. 

N. (1897) 69 996 

Muhammad Farougli v. Abdul Hakim, 1 P. R. 

1904; 28 P. L. R. 1904 822 

Muhammad Imam Ali Kbaii a*. Hiisuin Khan, 

25 I. A. IGl at i>. 169; 26 C. 81 (P. C ); 

2 C. W. N. 737 289 

Muhammad J.‘«mail Khan a". Mithu Lai, 17 
Ind. Cas. 656; 11 A. L. J. 649 )70 

Muhammad Musaliar v. Kunji Click MusuHar, 1 1 

M. 323; 2 Weir ll7 1000 

Muhammad Sudik a'. Muhammad Jan, 11 A. 

91 (F. B.); A. VV. N. (1888) 286 565 

Muhammad Sadiq r. Abdul Majiil, 10 Ind. Cas. 

476. 33 A. 616; 8 A. L. J. 636 440 

Muhammad Umar Khan v. Midmmniad Niaz- 
ud-diii, 13 Ind. Cas. 344; (1912) M. VV. N. 77; 

11 M. L. T. 76; 9 A. L. J. 137; 15 C. L. J. 172; 

12 P; L. R. 1912; 22 M. L. J. 240, 14 Bom. L. B. 

182; 16 C. W. N. 458 (P. C.); 126 P. R. 1912; 

6 P. W. R. 1912, 39 C. 418; 39 1. A. 19 431 

Muhammad Var v. Ghulam, 49 P. R. 1884 36, 83 

Muhammad Yus&ub a% Soyad Ahmed, ) B. H. 

C. R. App. 18 * 899 

Mukhan a'. Bhagirath Perslmd, 8 0. C. 33 613 

Mukhta Prasad a'. Kamtu Singh, A. VV^ N. (1906) 

277; 3 A. L. J. 655 62 

Mula A'. Partab, 6 Ind. Cas. 116; 32 A. 489; 7 A. 

L. J. 417 . 617 

Mulji Govindji A'. Nathiibai Hirachaiid, 15 B. 1 658 

Munir-un-nissa V. Akbar Khan, 30 A. 172; A. 

W. N. (1908)71;3M. L. T. 374; 5 A. L. J, 

243 •... 209 

Munibami Mudaliur v. Subbaravar, 31 M. 97; 

)8 M. L. J. 161; 3 M. L. iC 246 . . 324 

Munrunjun Singh y. Leelanund Singh, 3 W. R. 

84 ... 276 

Munshi Gobind Prasad v. Suraj Bakhsh, 4 S. 

D. 1903 ... 646 

Mai:4>hy v. Ryan, 2 Ir. Rep. C. L. 143 at. p. 149; 

16W. R. 678 ... 475 

MuHazai Bibi v. Jumna Bibi, 13 A. 261; A. W. 

N. (1891) 13 ... 920 


Musammat Bakhtawar Begam v. Mueammat 
Husaini Khanam, 23 Ind. Cas. 355; 26 M. L. J. 

474; 18 0. W. N. 686; 12 A. L. J. 473; 36 A. 

195; 19 C. L. J. 477; (19 4) M. W. N. 411; J6 
M. L. T. 389; 16 Bom. L. B. 344) 1 L. W. 813 
( 1 *. 0 .) ... . . , 100 
Mueammat Bbagwaii v. Banwaii Iial, 1 Ind. Cas. ' 
4.6i 31 A. 83; 8 A. L. J. 71; S M. L. X. 185 269 



jVl —coucld. 


( siviii ) 


Paq^e. 

Muvanimat JBuhuus Kuwai* v. Lala Buhuoree Lall, 


14 M. I. A. 496j 18 W. R. 157; 3 Sar. P. C. J. 

69; 10 B. L. B. 159; 20 E. B. 871 823 

Musammat Buta ahas Goti v. Uaiuaii, 1 O. 

0. 91 , 764 

Mummmat Chand Koer v. Partab Siugb, 16 1. 

A. 166; 16 C. 98; 6 Sar, P. C. J. 243; 12 Ind. 

Jut, 331 .. 73 

Muaamniat Gurga Cliowdhraiii v. Jewabir 
Singh Ohowdhnri, j7 1. A. 122; 18 C. 

23 ..306 

Muaamniat G<x>ujessur Boouwar v. Lnchmee 
Narain Singh, 20 W. B. 418 906 

M'uaammat Hirau Bibi v. Muaamniat Sohan 
Bibi, 24 Ind. Gas. 309; 18 C. W. N. 929; 27 M. 

L. J. 149; 1 L. W. 648 ... 279 

Muaaminat Laohmibai v. Kauionial, 1 S. L. B. 

184 .. 933 


Muaamniat Lai Kunvar y. Chiranji Lai, 6 
Ind. Gas. 649 (P. G.); 14 G. W. N. 286 at 
p. 292; 7 M. L. T. 67; 11 G. L. J. 172; 

12 Bom. L. B. 244; 37 I. A. 1; (1910) M. 

W. N. 8; 32 A. 104; 20 M. L. J. 183 ... 752 
Muaamniat Maharana v. Thakur Pershad, 12 
Ind. Gas. 778; 14 0. G. 234 968 

Muaamniat Masum Begum v. Madan Mohan 
Lai, 9 Ind. Gas. 222; 8 P. W. B. 1911 .. 551 
Muaamniat Poonheet Kooer v. Baboo Kisben 
Kishore Narain Singh, 23 W. B. 419 ... 37 

Muaaiwmat Bambutty Kooer v. Kaincssui' Per- 
shad, 22 W. B. 36 376 

Muaammat Taramonce Dassee v. Birressur 
Mozoomdar, 1 W. B. 86 374 

Musharaf Ali v. Iftkhar Husain, )0 A. 634; A, 

W.N. (1881) 267 . 702 

Muthu Lakshmi Ammal v. Narayana Pattar, 

7 M. L. J. 216 .. 164 

Muthuraman Ghetty y. Krishna Pillai, 29 M. 

72; 16 M. L. J. 478 ... 127 

Muthusami Mudali v. Veeni Ghetty, 30 M. 382; 

17 M. L. J. 266; 2 M. L. T. 239; 6 Gr. L. J. 102 
(P. B.) 628 

Muthusami Mudaly v. Ayyulu Bathadu, J3 M. L. 

J.367 .. 70 i 

Muthuvelayuda Pillay v. Parasakti, Mad. Sud. 

Deons for 1860, p. 239 ... 971 

Muttukannu y. Paramasami, 12 M. 214 ... 969 

Myna Boyee y. Ootaram, 8 M, I. A. 400 at 
p. 426; 2 W. B. (P. G.) 4; 1 Suth. P. G. 

J. 462; 1 Sar. P. G. J. 797; 19 E. B. 683 ... 168 

N 

Nabikishen Boy v. Nehchoolanund Gosain, (1856) 

2 Sevester’g Bep. 466 nofs ... 468 

Nafar Ghandra PaI Ghowdhury y. Gopal Ghandra 
Muknrjee, 22 Ind. Gas. 946; 19 a L. J. 368... 861 
Nana Kumar Roy y. Golam Chunder Gey, 18 C. 

422 ..269 

Nanak Ghand y. Durant, 9 P. B. 1906; 19 P. 

L. B.1906 410 

Nanchand, Shivchand, lu re^ 18 Ind. Gas. 408; 

14 Cr. L. J. 72; 37 B. 866; 16 Bom. L. B. 46 . . . 333 
Nand Kishore Lai y. Ahmad A4a, 18 A. 69r 
A. W. N. (1806) 160 .. 888 


N — centd. 

Paue. 


Nand Bam y.Aiuanat Fatima Begam, 6 O. G. 94 606 
Nand Ram y. Babaji, 22 B. 771 764 

Nand Bam y. Bhopal Singh, 16 Ind. Gas. 1; 34 
A. 692; 10 A. L. J. 130 ... 191 

Nanda Kuniai* y. Bum Jiban, 23 Ind. Gas. 

337; 18 G. W. N. 681 at p. 688; 19 G. L. 

J. 467; 41 G. 990 947 

Naiidan Pat Towari y. Badha Keshun Kalwar, 

6Ind. Gas. 664 ... 198 

Nandan Persad y. W. G. Kenney, 24 A. 366; 

A. W. N. (1902) 92 ... 142 

Nanjayya Mudali y. Shanmuga Mudali, 22 Ind. 

Gas. 666; 16 M. L. T. It6; 26 M. L. J. 676; 

( 914) M. W. N. 356 ... 686 

Naraina Naika y. Yasuddeya Bhattar, 28 M. 

389; i6M. L. J. 208 187 

Narana Maiya y. Vasteya Karanta, 17 M. 208; 

4 M. L. J. 63 87 

Narasanna y. Gangu, 13 M. 133 958 

Naraya Hegdo y. Vitla Prabhu, 12 Ind. Gas. 

76; 2i M. L. J. 1020; (l9il) M. W. N. 

239; 10 M. L. T. 281 . 647 

Narayan hm Babaji y. Nathaji Durgaji, 28 B. 

201; 6 Bom. L, B. 945 586 

Narayana y. Banga, 15 M. 183; 2 M. L. J. 

9 686 

Narayana Ayyar y. Venkataramana Ayyar, 26 
M. 220 (P. B.) 927 

Narayana Kutti y. Pechiammal, 16 Ind. Gas. 

206; 1912) M. W. N. 363; 22 M. L. J. 364; 

36 M. 426; 11 M. L. T. 174 at p. 184 ... 164 

Narayana Pillai y. Secretary of State, 16 Ind. 

Gas. 257; 23 M. L. J. 162; (1912) M. W. N. 703; 

12 M. L. T. 165 . 609 

Narayana Raddi y. Papayya, 22 M. 133; 8 
M. L. J. 206 . 763 

Narayana Beddi y. Peda Bama Bcddi, 1 M. L. 

J. 479 .. 6:8 

Narayana Row y. Dharmacha, 26 M. 614, 13 M. 

L. J. 146 ... 935 

Narayanaswamy Naidu v. Emperor, 1 Ind. 

Gas. 228; 32 M. 220 (P. B.); 6 M. L. T. 

233; 9 Gr. L. J* 192; 19 M. L. J. 157 ... 1002 
Narendra Bahadur Singh y. Balkaran Singh, 7 
0. G. 276 .. 718 

Narendra Bahadur Singh y. Basudeo Misra, 14 
Ind. Gas. 8 ... 607 

Narendra Bahadur Singh y. Moti Lai Singh, 11 
O. G. . 4 ... 189 

Narsing Prasad Singh y. Emperor, 36 G. 1028; 

12 G. W. N. 869; 8 G. L. J. 312; 8 Gr. L. J. 134 351 
Narsingh Das y. Thakur Das, 23 P. B. 1891 ... 868 

Nataraja Iyer, In re, 21 Ind. Gas. 896; 14 M. L. 

T. 421; 26 M. L. J. 66; 14 Gr. L. J. 666; 36 M. 

72 ... 336 

Natesa Ghetti y. Vengu Nachiar, 3 Ind. Gas. 701; 

33 M. 102; 6 M. L. T. 313; 20 M. L. J. 20 66, 784 

Nath Singh y. Damri Singh, 28 G. 90 ... 829 

Nathi Mai y. Tej Singh, 29 A« 604; 4 A. L. J. 

678; A. W. N. (1907) 190 ... 82 

Nathu V. Bahman, 1 1 Ind. Gas. 11 ; 44 P. B. 

1911; 86 P. W. B. 1911 ; 198 P. L. B. 1911 ... 481 

Nathumal y. District Judge of Benares, 6 Ind. 

Gas. 870, 32 A. 647; 7 A. L. J. 602 ... 988 

National Bolivian Go. v. Wilson, 6 A. C. 176 at 
p. 209; 48 L. T. 60 277 



aIiv 


Is* — concM. 

r*Hge. 

Natla Bapiraju v. rtiran ^chutba Hajajoe, 5 
Ind. CaH. 466; 7 M. L. T. 176; 20 M. L. ^ 


J. 387 150 

Xavalmal v. Dhondiba, 11 B. If. C. B. 165 938 

Neel Kisto Deb v. Beer Cbunder, 3 B. B. R. 13 
(P. 0.); 12 W. K. 21 (P. C.) 272 

Noelu Amma v. Krishna Panikar, 6 Ind Tas 
745; 8 M. L. T. 85; (1910) M. W. N. 211 206 

Nemagaiida v.Parosha, 22 B. 640 698 

New Fleming Hpinning and WeaWng Company, 
r. Kessowji Naik, 9 B. 373 440 

Newton v. Askew, 1 1 Boav. 145; 50 R. R. 772. 429 

Niaz-ud-din Khan c Muhammad Umar Khan, 

1 P. R. 1907; 31 P. W. H. 1907 1*32 

Niaz-ullah Khan v. Nazir Begaui, 15 A. 108; 

A. W. N. (1892) 246 ... 134 

Nihali v. Mittar Sen, 20 A. 446; A. W. N. 

(1898) 112 734 

Nilakant Banerii v. Suresh Chandra Mnllick, 12 
C. 4 4 (P 0.)j 12 1. A. 171; 9 Tnd. .Jnr. 439; 

4 Sar. P. C. J. 685 235 

Nilayathakshi Ammal v. The Taluq Board of 
Mayavaram, 8 Ind. Cas. 488; 20 M. L. J. 885; 

8 M. h. T. 341; 34 M. 333; (19 1) 1 M. W. N. * 
12 966 

Nilmoney Dey Serkar, In re, 32 C. 143; 9 C. 

W. N.‘ 179 494 

Nilmoni Singh v. Kirti Chunder, 20 1. A. 

96; 20 0. 847 (P. 0.) 289 

Nilmony Poddar v. Queen- Empress, 16 C. 442 
(P. B.) .. 634 

Nilratan Mandal v. Ismail Khan Mahomed, 32 
C. 61; 31 I. A. 149; 8 C. W. N. 895 530 

Ningava v. Ramappa, 28 B. 94; 5 Bom L. R. 708 430 
Nobin Chunder Roy v. Radha Pearee Dcbia, 0 
W. R. 7 468 

Nogendor Chunder (xhose v. Mahomed Esoff, 

»0 B. L. R. 406; i8 W. R. 113 476 

Nokori Dhiir v. Sarup Chunder Dey, 5 C. W. N. 

341 822 

Nowbufc Singh v. Chutter Dharee Singh, 19 W. 

R. 222 287 

Nritta Copal Singh v. Chaiidi Charan Singh, 10 
C. W. N. 1088, 4 Cr. . 3. 2 5 325 

Nugenderchunder Ghoso v. Kaminoe Dossee, 1 1 
M. I. A. 24 ; 8 W. R. (P. C.) »7; 2 Suth. P. 

0. J. 77; 2 Sar. P. C. J. 275; 20 R. R. 92 . 88 

Nundo Kumar Nasker v. Banomali Cavan, 29 C. 

871 * . . 85 

Nur Mahomed v. Amina, 91 P. R. 1907; 191 P. 

L. R, 1908 279 

Nuiii V. Tora, 46 P. R. 1900; 64 P. L. R. 1900, 
p. 404 716 

J 

a 

O'Conor v. Chulam Haidar, 28 A. 017.; 3 A. L. J. 

366; A. W. N. (1906) 166 ' 403 

Obhoy Churn Chose v. Cobind Ghauder Dey, 0 

C. 237; 7 Ind. Jur. 361; 6 Shome L. R. 61 689 

Oldershaw v. Holt, (1840) 12 A. & E. 690; 4 P. A 

D. . 07; 1 A. A H 1; 11 L. J. Q. B. 221; 4 Jur. 

1012; 113’E; B 935; 64 R. B. 624 . . 801 

Omrao Mirza v. Mary Jones, In the matter o/, 

12 C,' L.- R, 148 .. 566 


conoid. 

Page 

Owners of Ship Tasmmaiiia v. Smith, (lh90) 

15 A. C. 223 at p. 225 ; 63 L. T. 1; 6 Asp. M. 

517 466 

Owners S. S. Pleiades v. Owners of S. S. Jane, 
(1891) A. C. 269 at p. 263; 60 L. J. P. C. 59; 

65 L. T. 169; 7 Asp. M. 0. 41. .i 456 

Oriental Cov<‘rnment Security Life Assurance 
Co. V. Vantoln Ammiraju, 10 Ind. Cas. 263; 35 
M. 162; (1911) 2M. W. N. 276; 9 M. L. T. 

451 .241 

1 ^ 

Padmanabaya v. Ranga, 6 Ind. Cas 447; 34 M. 

61; 8 M. L. T. 110; (1910^ M W. N. 462; 20 
M. L. J. 930 . .. 944 

Padmanund Singh v. Hayes, 28 C. 720; 3 Bom. 

L. R. 803; 6 C. W. N. 806; 28 J. A. 152 (P. 

C.) 937 

Pahalwan Singh v. Mul.iireja Muhessur Bukhsh 
Singh, 16 W. R. (P. C. 6; 9 H. L. R. 150 705 

Pakkiam Pillav v. Seetharama Vadhyar, 14 M. 

L. J. 134 ‘ 686 

Palani v. Solambara, 9M. 2t*7 773 

Palaniappu Chttti v. Periakaruppaii Clietti, 17 

M. 262 163 

Palaniandy Gounden v. Emperor, 1 Ind. Cas. 

54; 32 M. 218; 5 M. L. T. 218; 9 Cr. L. J. 146 1002 
Panohanan v. Dwarka Nath, 8 0. L. J. 20 ... 270 

Pandaiya Telaver v. Puli Telaver 1 M. H. 0. 

R. 478 .,. 688 

Panigaton Kanaran r. Raman Nair, 17 M. L. 

J. 617 . 641 

Parameshraya v. Seshagiriappa, 22 M. 364 648 

Parami v. Mahadevi, 6 Ind. Cas. 960; 34 B. 278; 

12 Bom. L. R. 196 900 

Paranjpe v. Kanade, 6 B. 148 213 

Parbati v. Chandrapal, 4 Ind. Cas. 25; 36 I. 

A. J25; 31 A. 457; 10 C. L. J. 216; 13 C. 

W. N. 1073; 6 A. L. J. 767; 11 Bom. L. 

R. 890; 12 0. C. 304; 19 M. L. J. 606; 5 M. 


L. T. 427 (P. C ) 289 

Parker v. Lewis, (1873) 8 Ch. App. Cas. 1035 

at p 1058; 29 L. T. 199; 21 W. R. 928; 

43 L. J. Ch. 281 889 

Parsotam Saran v. Mulu, 9 A. 68 (F. B.); 

A. W. N. ( 886) 298 736 

Parthasarathi Appa Row v. Chevaudra Venkata 

Narasavya, 6 Ind. Cas. 988; 37 I. A. 10; 

33 M. “J77; 14 C. W. N. 938; *0 M. L. J. 

596; 8 M. L. T. 14 ; 12 C. L. J. 238; (1910) 

M. W. N. 466; 12Bom. L. R. 648 (P. C.) 305 

Parvathi Ammal i». Saminatha Currukal, 20 M. 

40 432 

Parvatibai v. Vishvanath, 29 B. 207; 6 Bom. L. 

B. 1125 436 

Patch V. Ward, (1867) 3 Ch. 203; 18 L. T. 

134; 16 W. R. 441 791,947 

Patel Mafatlal r, Bai Pai-son, 19 B. 320 440 

Puttappa V. Timmaji, 14 B. 176 601 

Peary Mohun Mookerjee v. Badul Chandra 

Bagdi, 28 C. 206; 5 C. W. N. 310 . . 742 

Peary Mohan Mukerjee v. NarendraNath Maker- 

jee, 82 C. 682; 9 0. W. N. 421 946 

Pelaniappa Chetti v. Annamalai Chetti, 27 M. 

228;I4M. L. 2. 74; I Cr. L. J. 331: 2 Weir 

208 984 



cofltd. 


Ir^— *co»cld. 


. Pag&« 

Peria Aiya Ambalam v. tiliunmugasandai*am, 


22 Ind. Ga«. 615; 26 M. L. J. 140; 1 L. 

W. 119; 16 M. L. T. 112 .. 574 

Periakarqpa Filial v. The Manage,r of the LeeseeR 
of the 8ivaganga Zeinindari, 31 M. 22; 3 M. L. 

T. 29; 17 M. L. J. 479 943 

Pertap Chunder v. Mohondra Nath, 16 1. A. 

233; 17 C, 291 (P. C.); 13 Ind. Jur. 370; 

6 Sar. P. C. J. 444 .. 289 

Petherperumal Chetty v. Mnniandy Servai, 36 
C. 661 (P. 0.); 36 I. A. 98; \2 0. W. N. 

562; 7 0. L. J. 628; 10 Bom. L R. 690; 

6 A. L. J. 290; 18 M. L. J. 277; 4 M. L. 

T. 12; 14 Bar. L. R. 108; 4 L. B. R. 266 124 

Phul Kumari v Ghanshyam Misra, 36 C. 202 
(P. 0.); 36 I. A. 22; 12 C. W. N. 169; 7 0. L. .T. 

36; 6 A. L. J. 10; 17 M. L. J. 618; 2 M. L. T. 

50^ 10 Bom. L. R. 1 14 

Pichuvayengar v. Oliver, 26 M. 260 943 

Piramanayagam Pillai v. Alwar Naicker, 18 M. 

L. J. 305 .. 822 

Pirjado v. Pirjade, 6 B. 681 18 > 

Plumb V. Cobden Flour Mills Company Limited, 

(1914) A 0. 62 at p. 66; 83 L. J. K. B. 197 at 
p. 200 98 

Pokhpal Singh v. Bishan Singh, 20 A. 115; A. 

W. N. (1897) 214 613 

Pokkuniiri Balamba v. Kakaraparti KHshnavva, 

20 Ind. Gas. 934; 25 M. L. .1. 65; ( 9»8) M. 

W. N. 697; 14 M. L. T. 363 .. 238 

Pollard V. Rouse, 6 Ind. Caa. 754; 33 M. 

288 at p. 293; 8 M. L. T. 47; (9 0) M. 

W. N. J87 116 

JNmnnswamy Padayachi v. Kampudayan, 24 
Ind. Cas. 217; 26 M. L. J. 286; 1 L. W. 

218; 13 M. L. T. 299 .. 892 

Poresh Nath Mojumdar v. Hamjadu Mojum- 
dar, 16 C. 240 753 

Pott V. Flather, .U47> 16 L J. Q.B. 366; 5 Railw. 

Cas. 86; 73 R. R. 804 . fOO 

Potter and Brown’s cases; British Farmera Pure 
Linseed Cake Company In re, 7 Ch. D. 633; 

48 L. J. Ch. 66; 38 L. T. 757; 26 W R. 839 674 

Pragdas v. Girdhardas, 26 B. 76; 3 Boro. L. R. 

431 585 

Prasunno Cooraar Sircar v. Ram Coomar Pa- 
rooey, 4 C. 63; 3 Ind. Jnr. 2 4 476 

Prodyote Kumar Tagore v. Rakhal Chandra 
Sarkar, 6 Ind. Cas. 243; 11 C. L. J. 209; 14 
C. W, N. 487 107 

Prokash Chandra Sarkar v. Bishambhar Nath 
Sabi, 5 Ind. Cas. 18; 14 C. W. N. 343 666 

Prosanna Komar Nandi v. Umedar Raja Chow- 
dhary, 3 Ind. Cas. 692; 9 0. L. J. 88; i3 C. W. 

N. 363 86 

Prosonno Kumar Bose v. Jamai-ud-Din Moho- 
med, 16 Ind. Cas. 66 . . 784 

Frotap Chandra Roy v. Judhister Das, 23 
Ind. Cas. 69; 19 0. L. J. 408 142 

Pudmanand Singh v. Baij Nath Singh, 16 C. 828 640 
Pnlin Chandra Mandal v. Bolai Mandal, 8 C. L. 

J. 280; 12 C. W. N. 837; 86 C. 939 90 

Poltayya Chetty v, Vedachella Pillai, 11 Ind Cas. 

24; (19i 1 ) 2 M. W. N. 876; 10 M. L. T. 44. ... 429 

Punch^, In the goode of^ (1872) L. R. 2 P. 809; 

41 L. J. P. 26; 26 L. T. 626; 20 W. R. 446 ... 821 

Purmnnaiid Das v. Dharsey, 10 B. 101 ... 27^ 


Pago. 

Pnmo Chandra Sarma v. Peary Mohan Pal, 

16 Ind; Cas. 287; 39 C. 828; 17 C. W. N. 

149 ... 304 

Purushottama v. Municipal Council of Bellarv, 

14 M. 467 ‘ 837 

Pyari Mohun Bose v. Kedamatli Rov, 26 C. 
409;3. C. W.N.271 * 441 


Q 


Qamar-ud-din Ahmad v. .Tawahir Lai, 27 A. 

334; I C. L. J. 38 , 16 M. L. J. 268; 9 C, 

\V. N. 60 ; 2 A. L. J. 397; 7 Bom. L. R. 

433; 32 I. A. 02 . . 161 

Queen-Empress v. Bana Punja, 1 7 B. 260 (F. B.) 634 
Queen-Empress v. Kayomnllah Mandal, 24 C. 

1 C. W. N. 414 992 

Queen-Empress v. Mahabir, 18 A. 78 626 

Queen- Empress V. Tulja, 12 B. 36 335 

Queen -Empress v. Varathappa Chetti, 12 M. 

297 958 

Queen-Empress v. Veerammal, 16 M.230; 1 Weir 
733 111 


R 


Radha Churn Koy Chowdbnri v. Colap Chandra 
Ghose, 8 C. W. N 629 541 

Radha Kant Chakra varti v. Kainananda 
Shaha, 13 Ind. Cas. 698; 5 0. L. J. 369; 

39 C. 6 3; 16 C. W. N. 475 ... 801 

Radha Mohun Mundul v. Neel Madhub Mundul, 

24W. R. 200 ... 477 

Radha Prasad Singh v. Pathan Ojha, 15 A. 363; 

A. W.N. (1893) 148 .. 970 

Radha Prosad Singh v. Bal Kowar Koeri, 17 C. 

726 (F.B.) ... 641 

Radha Ram v. Ralla Bam, 30 F. R. 1904; 

39 P. L. R. 1904 . 49fl 

Radhabai v. Anantrav Bhagvant, 9 B. 198 at p. 

224 87 

Radhamohan v. Gridhari Lai, (1867) Beng. S. 

D. A. 460 86 

Ragava v. Rajagopal, 9 M. 39 872 

Baghava Aiyarv. Murugesa Mudali, 17 Ind. Cas. 

97 ... 25 

Baghava Chetty v. Thoyammal, 0 Ind. Cas. 

670; 9 M. L. T. l96 ... 163 

Raghubar v. Raja Rampal Singh, 3 O. C. 365 at 
p. 368 . 606 

Raghubar Dayal v. Jadu Nandan, 13 Ind. Cas. 

866; 16 0. L. J. 89; 16 C. W. N. 786. ... 268 

Raghubar Dayal v. Sheo Oharan, 4 0. C. 132 ... 703 

Baghubir Singh v. Jogeshwar Tewary, 8 0. W. 

N. 643: 1 Cr. L. J. 682 ... 323 

Baham llahi Khan v. Ghasita, 20 A. 375; A* 

W. N. (1898) 78 ... 764 

Rahim jan Bibi v. Imamjan Bibi, 15 lad. Oai. 

698; 7 C. L. J. i78 ... 801 

Rahmat-Ullah, In the matter of tJie petition of, 

17 A. 486; A. W. N. (1895) 96 ... 996 

Rai Benode Behari v. Rai Pasupati Nath, 4 
Ind» Cas, 829; 18 C, W. N. 106 ... 288 



I i, - cuulU. 


l-t— could 


li ) 


Raj Krishna Dey v. Ripin Bihari Dey, 38 
Ind. Gas. 96 ; 7 0. L. J. 189j 40 C. 251 .. 768 

Raja Ram Singh V. Paras Ram Singh^ 11 Ind. 

Gas. 628 . 414 

Raja Suttosurruii (rhosal v. Maheschunder 
Hitter, 12 M. LA. 2^3; 2 B. L. R. (P. C.) 

23; II W. R. (P. 0.) 10; 2 Suth. P. G. J. 180; 

2 Sar. P. C. J. 420; 20 Kng. Rop. 838 . 276 

Raja Udai Narain Singh v. Bank of Upper 
India, Lucknow, Mis. App. No. 108 of 1891 . . 908 

Raja Venkata Nurasimha Appa Row v. Rajah 
Parthasaraty Appa Row, 23 Ind. Gas. 166; 26 

M. L. J. 411 at p. 424; (1914) M. W. N. 299; 

12 A. L. J. 316; 18 C. W. N. 664; !6 M. L. T. 

286; 16 Bom. L. R. 328; 37’M. 199 (P. G.). .. 900 
Rajah Haimun Ghull Singh v. Koomcr Gun- 
sheam Singh, 6 W. R. 69 (P. G.) 934 

Rajah Jyoti Prosad Singh v. Lachipore Coal Go., 

12 Ind. Gas. 482; 14 C. L. 7. 361; 38 G. 845; 16 

C. W. N. 241 .. 820 

Rajani Kanto Pal, v. Emperor, 6 C. W. N. 843.. 328 

Rajaram v. Qanesh 23 B. J3l ... 686 

Rajaram v. Ganesh Hari, 21 B. 9i 2Si9 

Rajendra Narayan Roy v. Mohammad Arzumand 
Khan, 9 C. AV. N. 887; 2 Cr. L. J. 408; 1 G. L. 

J.331 .. 326 

Rajputana-Malwa Railway Go- Operative Stores, 
Limited v. Ajmere Municipal Board, 6 Ind. Gas. 

401; 7 A. L. J. 496; 82 A. 491 943 

Rakhal Chandra Tewary v. Secretary of State 
for India in Council, tO C. W. N. 84 1 141 

Ram Autar v. Drigpal, 8 Ind. Gas. 726; 14 0. C. 

41 866 

Ram Autar v. Nabi Bakhsh, Select Cases No, 

213 of 892 702 

Ram Ghand v. Harnam Singh, 68 P. R. 1900 688 

Ram Ghand v. Sandal Khan, 2i P. R. 1903; 

83 P. L. R. 903 605 

Ram Chandra Marwari r. Mudcshwar Singh, 

33 C. 1158; OC. W. N. 078 i’9 

Ram Chandra Marwari v. Rani Keshobati 
Kumari, 2 Ind. Gas. 936; 10 C. L. J. 1 (P. C.); 

6 A. L. J. 617; 6 M. L. T. 1; 11 Bom L. R. 766; 

13 C. W. N. 1102; 36 C. 840; 19 M. L. J. 419; 

36 1. A. 85 . . 456 

Ram Chandra Mukerjee r. Kanjit Singh, 27 C. 

242;4C. W. N. 405 432 

Ram Das v. Netto, 116 P. R. 1908; 186 P. W. R. 

.908 . . 20 

Ram Dayal v. Ghaudhri Muhammad Abdul Basit, 

I Ind. Gas. 7; 12 O. C. 1 ... 718 

Bam Dei Kunwar v. Abu Jafar, 27 A. 494; A. W. 

N. (1906) 68 3 .809 

Ram Din y. Kalka Prasad, 7 A. 602; 12 1. A. 

i2;4Sar. P. C. J. 619 ... 209 

Ram Faqir v. Sheo Ratan, 8 0. G. 121 866 

Ram Ghulam Singh v. Ram Behary Singh, 18 
A. 90; A. AV. N. ( 896) 234 690 

Ram Gopal V. Fiari Lai, 21 A. 441; A. AV. N. 

. 1899 63 . . 696 

Bam Kali v. Jamma, 30 A. 508; 5 A. L. J. 629; 

A. W, N. (1908) 229 688 

Ram Kinkar Biswas v. Akhil Chandra Ohaudhuri, 

36 C. 619 (F. B.); 11 0. AV^. N. 860; 6 0. L. 7. 


1^42; 2 M. L. T. 137 


Page, 

Ram Krishan v. Medh Singh, 1 Ind. Gas. 141 . . . 617 

Ram Kuar v Lai Sheo Pratab Bahadur Singh, 
3S.D. 904 ... 624 

Ram Lai v. Akhoy Gharan Mitter, 7 0. W. N. 

6 9 87 

Ram Mohan Pal v. Sheikh Kachu, 32 G. 386 
(P. B.); 9 C. AV. N. 249; 1 C. L. J. 1 647 

Ram Narain v. Bandi Pershad, 31 G. 737 ... 269 

Ram Narain r. Maharaj Narain, 3 P. R. 190^* 48 
P. L. B. 1904 .. 430 

Ram Nath Chamar v. Ram Saran Lall, 1 G. AV. 

N. 629 .. 323 

Ram Raj Tewari v. Gimandan Bhagat, 16 A. 

63; A. W. N. (1892) 240 608; 976 

Bam Ratan v. Lalta Prasad, 17 A. 483; A. AV. 

N. (1896) no . ... 455 

Bam Ratan Ghuckerbutty v. Jogesh Ghandm 
Bhattttcharya, 12 C. W. N. 625 486,661 

Ram Saran Pattak v. Raghu Nandan Gir, 9 Ind. 

Gas. 6; 38 C. 387; 12 Cr. L. J. 3; 13 C. L. J. 

445 999 

Ram Shankar Pers'had v. Gobardhan Das, 
Select Case No. 289 . . 907 

Ram Tuhttl Singh v. Biseswar Lai Sahoo, 2 I. 

A. 131 at p. 143; 16 B. L. R. 208 (P. C.); 

23 AV. R. 306 .. 784 

Ram Partap Rai v. Bam Phal Teli, 18 Ind. 

Gas. 9 183 

Ram Prasad v. Bhikari Das, 26 A. 464 2 

Ram Prasad v Jagrup, 16 Ind. Gas. 880; 10 A. 

L. J. 167 913 

Kama Kautadas Mohapatra r. Slmiuanand Das 
Mohapatra, 1 Ind. Cas 764; 36 I. A. 49; >3 G. 

AV. N. 68 ; 6 A. L. J. 364; 9 C. L J. 497; 1 1 
Bom. L. R. 530; 36 C. 690; 19 M. L. J. 239; 6 


M. L. T.84 .. 419 

Ramachandra v. Na]e 9 .yauaswami, 10 M. 229 1) 12 

Ramachaiidni v. Pitchaikanni, 7 M. 434 798 

Hamaiengar a'. Gnanasambanda Pandarasannada, 

6 M. H. G. R. 53 96<i 

Ramakrisliuappu x. Adinarayana, 8 M. 511 823 

Ramanath Thakoor v Eshuiichunder Boniicrjc(;, 

(1863) 2Sevo8tor463 172 

Ramanatha Aiyar v. Ozhaloor Pathiriserri 

Kama Nambudripaci, 2 1 Ind. Gas. 740; ' 4 M. L. 

T. 524; I L. W. 1 10; (1913) M. AV. N. 1029 

atp. 0;i4 6.9 

Kamanathan Ghottiar v. Subramania Sastrial, 26 

M. 179 f^60 

Ramasami v. Sellaltainmal, 4 M. 376 87 

Ramasami Ghetti v. Paraman Ghctti, 25 M. 448; 

11 M. L. J. 403 803 

Ramasawmi Ghetti v. Ponna Padayachi, 9 Ind. 

Gas. 28; (1911) 2 M. W. N. 209; 21 M. L. J. 

397; 9 M. L. T. 264? 36 M. 97 .. 108 

Ramaswami Pillai v. Kuppnswami Fillai, 7 Ind. 

Gas. 901; 8 M. L. T. 282; 20 k. L. J. 666; 

(1910) M. AV. N. 547 ^ 89 

Ramaswamy Ayyar v. Tirupathi, 27M. 43; 13 

M. L. J 366 275 

Ramchand Martaiid Waikar v. Vinayak Venka- 

tesh Kothekar, Ind Gas. 290; 18 C. AV. N. 

115^ 27 M. L. J. 888; 1 L. W. 831; 10 

N. L. R. 112; 16 M. I.. T. 447; (1914) M. 

W. N. 836 m 


16 



1 


It— COLOd. 


' > V Page. 

Hamchaiulra v. Balmukund, 29 B. 71; 6 Btmi. L. 

• B. 7a0 47 

Aamehandra v. Savitribai, 4 B. El. C. K.) A. 

..C. J. 73 761 

Kamcbaidttar Hay v. Bidhatn Ray, 10 0. W. 

N. 902 142 

Kiimcoomar Mitter v. Icbbauioyi Daai, 6 t’. 36; 

6 0. li. R. 429; 6 lad. Jur. 679 86 

Hanigopal v. ShamaHkhatoii, 19 1. A. 228; 20 
C. 98- (P. C.) .. 289 

Hamgopal JhoonjliDon walla v. Joharinall Kheni- 
ka, 16 Tiid. Cas. 647; 30 C. 173 647 

Hamjiwaii Mai v. Chand Mai, 10 A. 687; A. W. N. 

(1888) 258 . .404 

Kamkisltore v. Jainarayaii, 20 Iiid. Cati. 968; 40 

O. 966? (1913) M. W N. 66 ; 14 M. L. T. 163; 

17 C. W. N. 1189; I8 C. L. J. 237; 15 Bom. L. 

R. 867; 11 A. L. J. 865; 25 M. L. J. 512; 40 I. 

A. 213; 10 N. L. R. 1 (P. C ) 587 

Hamlal Mookerjee i\ Secretary of State, 8 I. A. 

46; 7 0. 304; 10 C. L. R. 349; 4 Sar. P. C. J. 

‘ 225; 5 Ind. Jur. 327 423, 937 

Kampal Singh v. Balbliadar Singh, 29 T. A. 

203; 25 A. . 1; 4 Bom. L. R. 832; 6 C. W. 

N. 849 (P. C.) 289 

Ramphul Sahoo v. Misree Lall, 24 W. R. 97 1?6 

Ramratan v. Nandu, 19 I. A. 1; 19 C. 249 
(P. C.) .. 289 

Ramzan Ali v. Bazharat AH, 105 P, R. 1901 36, 8:i 

Ramzan Khan v. Muhammad Yakub Khan, 11 
Ind. Cas. 637 at p. 539 112 

Randhir Singh v. Bhagwan Das, 21 Ind. Cas. 

664; 11 A. L. J. 746; 35 A541 189 

Rangammal v. Veiikatachari, 20 M. 323; 6 
M. L. J. 64 127 

Rangappa Naik v. Kamti Naik, 31 M. 3(j6; 

3 M. L. T. 365; 18 M. L. J. 309 (F. B.) 951 

Rangoon Botatoung Co. v. Collechu’ of Ran- 
goon, 16 Tiid. Cas. i88; 39 I. A. i97; 16 
C. W. N. 961; 6 L. B. R. 160; 2 M. L. 

T. 196; ( 912) M. W. N. 78 1; 10 C. L. J. 

245; 23 M. L. J. 276; 14 B<»m. L R. 833; 

10 A. L. J. 271; 5 Bur L. T. 206 and 


207? 40 C. 21 .. 306 

Rani Dharamraj Kuar v. Bhondu Khun, 8 O. C. 

84 606 

Rani Kanuo Dai v. B. J. Lacy, 19 A. 236; 

A. W. N, 1897 38 386 

Rassonada Ravar v. Sitharama Pillui, 2 M . H. 

C. R. 171 896 

Rasul Khan v. Mutioinhuit Mustur Buno, 81 

P. R. 1894 567 

Ratnamasari r. A.kiJaii<iamma], 26 M. 291 (F. B.); 

13 M. L. J. 27 432 

Ravinnthalu c. Secivtary of State, 16 Ind. Cah. 

895; 12 M. L. T. 4f l ; (1913) M. W. X. 370 513 

Rawlins v. Daniel, 2 Agra H. C. R. 66 111 

Read v. Brown,. (1889) Q. B. D. ),28; 68 L. J. 

Q, B. 120; 00 L. T. 260; 37 W. B. 131 , 73 

Reg. ▼. Justices of Surrey, (1880) 6 Q. B. D. 100; 

50 L, J. M. C. iOi 43 L. T. 600; 29 W. R. 260; 

46 J P. 03 ) .66 

Reg. V. ,)*oor Law Commissioner for Rng. 

•land and Wales, In the matter of the Holbom 
Union, 6 A. A K. 50 at p. 68; 3 N. A P. 77; 7 

U2K.R.21 ... 962 


Page, 

Regulla Jogayya v. Yeukataratlinamma, 6 Jnd. 

Cas. 271; 7 M. L. T. 112; 20 M. L. J. 4»2; 33 
M. 492 ... 86 

Reichel v. Magratli, 14 A. 0. 666 ; 59 L. J. Q. 

B. 169; 54 J. P.196 ... 698 

Renga Sirinivasa Chari v.Gnanapi-akasaMudaliar, 
30M. 67;2M.L. T. 36 ..868 

Rewun Porsad v. Mummmat Radha Beeby, 4 
M. I. A. 137; 7 W. li. 35 (P. C.); 1 Suth. P. C. 

J. 172; 1 Sar. P. C. J. 327; E. R. 661 . 683 

Riayatullah Khan v. Xasir Khan, 6 A. 616; A. 

W. N. (1884) 185 681 

Rivers Steam Navigation Company v. Chout* 
mnll Doognr, 26 C. 398; 26 I. A. 1; 3 C. W. N. 

>45 ... 247 

Robert Fisclier v Secretary of State for India 
in Council, 22 M. 270 (P. C.); 26 I A i 6 ; 3 C. 

W. N. 161 782 

Robert Watson A Co. Ld. v. Hadba Nath Singh, 

1 C. L. J. 572 . 276 

RoUa V. Haniam, 18 P. R. 1896 (F. B.) . 37 

Hose Ammal v. Rajanithnam Animal 23 M. 

33 304, 676 

Roy Radha Kissen v. Naui'atan Lai, 6 C. L. 

J. 490 87, 276 

Royal Aquarium and Summer and Winter Gar- 
den Society v. Parkinson, (1892) 1 Q. B. 431 
at pp. 447, 448; 66 L. T. 613; 40 W. R. 460; 61 
L. J. Q. B. 409; 56 J. P. 404 . 347 

Royal Britisli Bank v. Tnrquand, 6 E. A B. 327; 

24 L. J. Q. B. 827; I Jur. (n. b.) 1086; J .9 E. 

R. 886 ; 103 R. R. 46 * 277 

Rudolf Stallman v. Emperor, 10 Ind. Cas. 6 * 8 ; 

15 C. W. N. 736; 12 Cr. L. J. 322; 38 C. 547 347 

Ruiichordas v. Parvati Bai, 23 B. 726; 26 i. A. 

71 (P. C .);8 0.W. N. 621 693 

Rup Chand Ghosh v. Sarveswar Chandra, 10 C. 

W. N. 747; 3 0 . L. .1. 629; 33 C. 915 . 616 

Rup Naraiii v. Gopal Devi, 3 Iiul. Cas. 382; 

36 0. 780; 6 A. L. J. 567; 10 C. L. J. ,58; 13 C. 

W. N. 920; 5 M. L. T. 423; 11 Bom. L. R. 8P3; 

93 1*.R. 1909; 19 M. L. J. 548; 36 1. A. 103; 

(P- C.) 25, 85 

« 

Sabhu V. Sita Ham, S. C. 282 ... 606 

Subal Ham Dutt v. Jagadanunda Mazumdar, 

1 fnd. Cas. 288; 13 C. W. N. 403 ... 044 

Saila Sbeo v. Mahubir Prasad, 11 0. C. 24S . 906 

Sadagopacharyar v. Raghavneharyar, 9 M . 282; 

2 Weir 243 * , 1002 

Hadashiv v. Narayan, 11 Ind. Cas. 987; 36 B. 452, 

1,5 Bom. L. R. 661 269 

Hadashiv Yaman Dhamankar v. Tirmbak Divakar, 

23B. 40atp. »66 ... I 84 

Sadayan, In ref 4 Ind. Cas^ 1126j 5 T., 216 842 

Sadho Singh v. Mahaiuja of Benares, ^ A. 

, 12 ; 3 A. .L. J. 006; A. W. N. (>900) 261 ... ) 2 l 

! Sagharv. Nur Ahmad, W Ihd, Oae. 289? '79 P. 

B. 1918; 69 P. W. R 1918; VO P. L. B. 

>913 ... 60 

Sah Lai Chand v. Indarjit,22A $70 fP, 00?<4 0. 

W. N. 486; 2 Bom. L. R. 663i 27 1. A. 03; 7 Bar. 
P.0.J.7d2 ... 28 



j^—coutd. 


I 


CJ— conid. 


Page. 


Sahib Singh v. Emperor, 38 P. R. 1905 Cr.; 

H5 P. L. R. 1905; 2 Or. L. J. 694 . . 1008 

Sahib Singh v. Sher Singh, 70 P. R, 1900 543 

Said Khan v. Matwala, 16 Ind. Cas. 775; 82 P. 

R. 9 2; 2 9 P. W. R. 912; 2.9 P. L. R. 

1912 60 

Saiatoolla v. Raj Kumur, 27 C. 709; 4 (\ W. N. 

681 269 

Sain Ditta v. Ghulaman, 85 P. R. 1892 (F. B.) 490 

Sajedur Baja Chowdhuri v. Gour Mohun Daa, 

24 C. 418 796 

Sahari Datta v. Sheikh Aiuuddy, 6 Tnd. Cas. 

336; 14 C. W. N. 1001 154 

Sakharam v. Gangaram, 13 B. 654 142 

Sakina Bibi v. Amiran, 10 A. 472; A. W. N. (1888) 

177; 3Ind.Jur. 14 696 

Sakrabhaiv. Maganlal, 26 B. 206 (F. B.); 3 Bom. 

L. B. 738 86 

Salig Ram v. Muradan, 25 A. 231; A. W. 

N. (1903) 20 754 

Sambasiva v. Ragava, 13 M. 512 693 

Sambayya v. Gangayya, 3 M. 308 at p. 312 661 

Saminatha v. Muthayya, 15 M. 417; 2 M. L. 

J. 1.9 946 

Samiya Movali v. Miuammal, 23 M. 490; 10 M. 

L. J. 240 436 

Sandhu v. llusaain, 28 M. 87; 14 M. L. J. 

474 ... 269 

Sankaralinga Reddi v. Kandaaami Thevaii, 30 

M. 413; 7 M. L. J. 334; 2 M. L. T. 365 . 766 

Sauaar Singh v. Tiloka, 51 P. R. 1898 490 

Sant Kumar v. Deo Samn, 8 A. 365 at p. 366; 

A. W. N. 1886) 129 921 

Santayar. Savitri, 4 Bom. L. R. 871 ... 705 

Sanvaai Baritya v. Artaswaro, 18 Ind. Caa. 835; 

36 M. 287; 24 M. L J. 321; 13 M. L. T. 261; 

(19 3) M. \V. N.220 222 

Saodamiui Dasi v. The Adinini8trator>General 
of Bengal, 20 C. 433 (P. 0.); 20 I. A. 2 154 

Sarat Ghunder Bose v. Saras wati Dehi, 34 C. 

216; 5 C. L. J. 380 .. 746 

Sarat Chandra Singh, Jn the matter of the peti- 
tion of, 18 A. 285; A. W, N. ( 8Vi6) 45 696 

Sardhari Lai v. Ambika Pershad, 15 0. 521; 15 
LA. 23 (P. 0.); 5 Sar. P. C. J. 172; i2 Ind. 

Jur. 2 0 . 701 

Surji Singh v. Kunwar Durgu Prashad, 8 O. C. 

. 290 . ,596 

Sama Moyee Bewa v, Sooretarv of State for 
India in Council, 25 C. 264; 2 C. W, N. 97 962 

Sasi Bhushan Raha v. Tara Lai Singh Deo 
Bahadur, 22 C. 494^ 804 

Sasti Chum Kundi v. Aunopurua, 23 C. 699 8i0 

Satcowri Ghosh Mondal v. Secretary of 'State for 
India, 22 C. 252 ... 477 

Sati Prasad Garga v. Manmatha Nath Kar, 

18 Ind. Cas. 442; 18 C. W. N. 84 ... 173 

Batish, Chandra Rai v. Jodu Nandau Singh, 26 
C.748;8C.W.N..74l . ... ,.. 328 

Batya Kumar Banerjee v. Satya Kripal Banerj,ee, ^ 

3 Ind. Cas. 247r. 10 C. L*:.J..503 , . 498 

Savory v. King, 6 H. L. C. 627; 26 L- J. Ch. 

482^ 2. Jur. (n. b.), 603; 4 W. R. 471; 10 E. R. . 

. J046; 101 R.R.299 . ' v 

Bawaba Khaudapa v, Abaji Jotirav, 11 B. 475 ... 619 


Page. 

Sanmi Chettv v. Corporation of Madras, 18 Ind, 

Cas. 271; 14 Cr. L. J. 271; 23 M. L. J. 691 347 

Sayad Abdul Hak v. Gulam Jilani, io B. 677 . 9i3 

Sayed Uasim Saheb v. Huseinsha, 13 B. 429 899 

Scott V. Uxbridge and BickmansVv orth Ra'ilway 
Company, (1868) 35 L. J. C. P. 293; 1 C. f, 

596; 2 Jur. (n. s.) 602; 13 L. T. 596; 14 W. 

R. 893 . 249 

Scottish Petroleum Company, In. re, ( 1883'! 23 
Ch. 413; 49 L. T. 348; 31 W. R. 846 2^2 

Secretary of State for India in Council v.Pisipati 
Sankarayya, 8 Ind. Cas. 4 4; 34 M . 493; 20 M. 

L. J 794; 8 M L T. 323; I9i0 M. W. N, 

722 798 

Seshadri Ayyangar v. Nataraja Ayyar, 21 M. 

179 at p. 199 ... ^ 

Seshamma v. Chennappa, 20 M. 467 821 

Soshappaya v. Venkatramana Upadya, 5 tnd. 

Cas. 732; 33 M. 469; 20 M. L. J. 752; (1910) . 

M. W. N. 26 ... 226 

Sessions Judge of Tinnevolly Division v. Sivan 

Chettv, I Ind. Cas. 87; 32 M. 258; 9 Cr. L J. 

70; 5“ M. L. T. 269 (F. B.) 6:^1 

Settappa Goundan v. Mtithia Goundan, 31 M. 

268; 4 M. L. T. 77 , 15 

Senmal v. Pursomal, 19 Ind. Cas. 450; 6 S. L. R. 

166 .. 936 

Sevngan Chetty v. Krishna Aiyangar, 13 Ind. 

Cas. 268; 36 M. 37^; 10 M. L. T. 567; 22 M. L. 

J. 139 , 440 

Sevvaji v. Chinua Nayaua Chetti, 10 M. 1. A. 151 
at p. 164; 2 Sar. P. C. .T. .9 E, R. 929 289 

Sew Prosad Poddar v. Corporation of Cal- 
cutta, 9 C. W. N. 18. . . 453 

Shah Abu Ilyas v. Ulfat Bibi, 19 A. 50; A. W. 

N. (1896) .73 .. 847 

Shahabal Shah v. Ganesh Das, 53 P. R. 1907; 39 

P. L. R. 1907 36 

Shahbaz Khan v. Umrao Puri, 30 A. 18 ; A. 

W. N. ( .908) 64;5A. L. J. 147; 7 Cr. L. J. 

381 i66 910 

Sham Das v. Batul Bibi, 24 A. 638; A. W. N. ' 
(1902 155 203 

Sham Sundar Lai v. Achhau Kunwar, 21 A. 

71 (P. c.); 2 C. W. N. 729; 25 I. A, 183; 

7 Sar. P. C. J. 417 15^ 

Shama Charan Misscr v. Chuni Lai Marwari, 26 
C. 238 . 454 

Shambati Koeri v. .Tago Bibi, 29 L A* 1^7 at p. 

13 !; 29 C. 749 (P. C. ; 6 C. ,>V. N. 682 . 862 

Shamlal v. Banna, 4 A 296 at p. 298; A. 

W. N. (1882) 42; 6 Ind. Jur. 694 . 'Jdl 

Shan Maun Mnll v. Madras Building Co., 15 Id. 

268; 2 M. L. J. 95 859 

Shankar v. Miikta, 22 B. 6 3 .89 

Shankar v. Umabai, 19 Ind. Cas. 736; 37 B. 471; 

15 Bom. L. R. 320 , ..238 

Shanmiigam Pillai v. Sved Gulam Ghose, 27 M. 

116 , . .681 
Sheik Davud Sahib v. Hussein Saiba, 17 M. 212; 

4M. L. J, 48,. . . 966 

Sheikh Rhode. Bux v. Sheikh Tajuddin, S C. 

. W. N. 359 , ... 600 

Sheikh Najebar Raliman v. Syed Mukta^hed 
Husain, 15 lad. Cas. 2^i 0. W.K.Sedt . 

I 40C. lia ... '4t0 



contd. 


t liv ) 


ooufcd. 


Pa^e. 

Blieo Bhai’oeo v. Pandohi, 18 lud. Oas. 220 142 

Sheo Ghand v. Cliiiuua, 73 P.'R. 1892 505 

Sheo Bajal y. Jagar Nath» 12 Ind. Gas. ]n;8 

A. L. J. 922 622 

SliGO Prasad v. Lalifc Kuar, 18 A. 403; A. 

W. N. (1896) 32 197,353 

Sheo Prosad Bungshidur v. Bam G hander 
Haribux, 23 Ind. Gas. 977; 41 G. 323 ... 593 

Sheo Sahoy v. Bam Bachia Boy, 18 G. 333 829 


Sheo Shankar Bam v }£mamwat JaddoKunwar, 

24 Ind. Gas. 604; *8 G. W. N, 968; 6 M. L. T. 

175; (1914 M W. N. 693; 1 L. W. 645; 20 C 
L. J 282; 36 A. 383; 12 A. L. J. 1173 (P G )... 860 
Sher Khan v. Musammat Sis Bano, 24 Ind. 

Gas. 930; 225 P. L. B, 1914; 126 P. W. B. 1914 485 
Shrank v. Schuylkill Navigation Go., vl826) 14 


Sergeant and Bawle 7 < at p. 78 478 

Sham’s Trusts, In Prichard v. Bichardson, 

91 L. T. 192 429 

Shurroop Ghunder Gooho v. Ameerunnissa 
Khatoon, 8 G. 703 466 

Sbiam Lai v. Ganeshi Lai, 28 A. 288 398 

Shib Chandra v. Chandra Narain, 32 G. 710; 

I C. L. J. 232 ... 288 

Shib Lai v. Gouri Prasad, 2 C. W. N. 174 227 

Shib Nath v. Alliance Bank of Simla Ld., Lahore, 
if5 Ind. Gas. 480; llO P. W. B. .914; 2 6 P. L. 

B. 2914 857 

Shirin Begam v. Agha Ali Khan, 18 A. 141; A. 

W. N (1896) 9 22 

Shrinath y. Katanniala, (1859) Beiig. S. B. A. 

421 86 

Shirinivas v, Haumant, 24 B. 260 (F. B;); 1 Bom. 

L. B. 799 431 

Shiro Kumari Bebi v. Govind Shanr Tanti, 2 G. 

418 936 

Shiva Natliaji v. Joma Kashinath, 7 B. 341 567 

Shivabasava v. Sangappa, 31 1. A. 154; 29 
B. J; 6 Bom. L. B. 770; 8 G. VV. N. 865; 

I A. L. J. 637 (P. C.) .. 289 

Shri Ganesh Bhamidhar Maharajdev v. Keshav* 
rav Govind Kalgavkar, 16 B. 625 *271 

Sibendrapada Banerjeo v. Secretary of State 
for India in Council, 34 C. 207; 5 C. L. J. 

390 ... 773 

Sibta Kunwar v. Bhagoli, 21 A. 196; A. W. N. 

(1899) 30 822 

Sidlingapa v. Sidava kom Sidliiigapa, 2 B. 624 
at pp. 629, 630 (F. B.) . 768 

Simson v. McMaster, 13 M. 344 827 

Sindha Shri Ganpatsingji v. Abraham alUiH^ 

Vajir Mahomad Aknji, 20 B. 755 727 

Singamusetti Tenkatiab v. Boppella Ghirranna, 

23 Ind. Gas. 425; 15 M. L. T. 30^ (l9l4) 

M. W. N. 317 142 

Sita Ram v. Madho Lai, 24 A. 344 (F. B.); A. W. 

N. (1901) 194 . 613 

Sita Bam v. Naani Bulaiya, 21 A. 280; A. 

W. N. ( 899) 38 142 

Sivaohidambara Pillay v. Parasakty, (1857) S. 

B.A. 210 ... 969 

Sivakami Ammal v. Gopala Savandram Ayyan, 
i7 M. 381 (P. B.); 4 M. L. J. 60 .. 601 

Sivasangu v. Hinan, 12 M. 277 ... 960 

Slvasankaram Pillai v. Perumal Nayaka**, 4 lud. 

10a>7M. Irf.T.78 25 


Page. 

Smith V. Binonath Mukerjee, 12 G. 213 787 

Smith y. M’Guire, 27 L. J. Kx. 466; 3 H. & N. 

554; 6 W. R. 726; 31 L. T. (o. s ) 248; 1 F. A 
P. 199; 177 B. B. 853 ... 801 

Sohna v. Khalak Singh, 13 A. 78; A. W. N. 

( 801) 1 114,861 

Sokkanadlia Vaniiimuudar v. Sokkanadlia, 28 
M. 344 154 

Somasundamm Ghetty v. Vadivelu Pillai, 31 M. 

531; 4 M. L. T. 344 .. 936 

Somayya v. Subbamina, 26 M. 699. 451 

Somesh v. Bam Krishna Chowdhiy, 27 C. 

706; 4 C. W. N. 609 . 764 

Sonet Kooer v. Himmut Bahadur, 1 C. 391 (P. 

C.); 25 W. B. 289; 3 1. A. 92; 3 Sar. P. C. J. 

608; 3 Suth. P. C. J. 257 820 

Soobul Ghunder Law v. Bassick Lai Mitter, 

15 C. 202 .. 770 

Soorasondaree Debia v. Golamali, 15 B. L. R. 

(P. 0.); 26 note; 19 W. B. 14l .. 276 

Sorbojit Boy v. Gonesh Prosad Misser, 10 0. 

761 . 465 


Sdnth American and Mexican Co., in re, Bank 
of England, Fjs paHe, (l896) 1 Ch. 37; 64 
L. .T. Ch. i89; 2 B. 1; 7i L. T. 694; 43 W. R. 

131 ... 226 


Spirett v. Willows, 3 Be. G. J. & S. 293 at p. 

302; 34 L. J. Ch. 360; 11 Jur. (n. 8.) 70; 11 L. 

T. 614; 13 W. R. 329; 46 E. R. 640 at p. 

653; 142 B. R. 65; 5 Gift. 49 .184 

Sroe Rajah Ycnkatarangayyah v. Poranki 

Appalarazu, 8 Ind. Gas. 546; 20 M. L. J. 

728; 8 M. L. T. 429 880 

Sreeramulu v. Kristammu, 26 M. 143; 12 M. L. 

J. 197 . 692 

Sri Krishna Boss v. Chandook Ghand, 4 Ind. Gas. 

609; 32 M. 3345 6 M. L. T. 26; lO M. L. J. 307 593 
Sri Baja Parthasarathy Appa Rao v. Seei*etary of 

State for India, 21 Ind. Gas. 871; (1918) 

M. W. N. 959; 14 M. L. T. 614; 26 M. 

L. J. 39 880 

Sri Baja Ban Lakshmi Kautaiyammi v. Sri 

Raja Inuganti Bajagopal Ban, 21 M. 344; 

25 1 A. .02 (P. C.) .. 122 

Sri Yenkatachellapathy Subyya Yyavasaya 

Company v. Kanakasabapathi Pillai, 5 Ind. 

Gas 9 2; 33 M. 494; 20 M. L. J. 146; 8 

M. L. T. 67 41,891 

Sridhar Boy v. Ramoswar Singh, 15 G. 66 ... 173 

Srikant y. Emperor, 2 A. L. J. 444; 2 Gr. L. J. 

358 ... 845 


Srimati Bhagabati Basi v. Kanailal Mitter, 8 
B. L. R. 225; 17 W. B. 483 note ... 763 
Srimati Malika Bossi v. Makhan Lai Chow* 
dhry, 9 0. W. N. 928; 2 0. L. J. 889 ... 946 
Srimohan Jha v. Brij Behary Missri, 2 Tnd. Gas. 

152; 86 G. 763 ... 86 

Srinath Das y. Khettar Mohan Singh, 16 0. 698 
(P. 0.)i 16 L A. 86 ... 613 

Srinath Bass v. Hari Pada Mitter, 8. G. W. 

N. 637 ... 87 

Srinath Eoer v. Prosunno Kumar Ghose, 9 C. 

934 F. B. ; 18 C. L. B. 372 ... 698 

Srinivas Sarjerao v* Balvant Yenkatesh, 20 Ind. 

Gas. 16% 16 Bom. L/B. 638 ; 87 B. 6id ... 431 



S— could. 


V iv ) 


S— conoid. 


Pago. 


Srirangachanar v, Bamasami, 18 M. 189; 4 H. L. 

J. 106 410 

Staines v. Staines, (18^6) 83 Cli. D. 172; 55 

L. J. Oh. 913; 35 W. R. 75 891 

Stettin, In re, (1889) 14 P. B. 142; 58 L. 

J. Adm. 81; 61 L. T. 200; 38 W. R. 96; 6 
Asp. M. 0. 3V5 887 

Steward y. North Metropolitan Tramways Co., 

<1886 6 Q. B. 1) 556; 55 L. J. Q. B. i57; 54 

L. T. 35; 34 W. B. 316; 60 J. P. 324 864 

Story V. Johnson, (1837) 2 Y. & C. (Ex.) 

586 866 

Strinivasa Ayyangnr v. Strinivasa Swami, 16 

M. 31 . 669 

Htudd, H. C. V. Mate Mahto, 28 C. 334 666 

Snba Bibi v. Balgobind Das, 8 A. 178; A. 

W. N. (1886) 6 68 

Snbba Ohariar v. Muthuveeram Pillai, 14 Ind. 

Cas. 264; 36 M. 653; 24 M. L. J. 45 162 

Snbba Bow v. Ananthanarayana Iyer, 14 Ind. 

Cas. 524; 11 M. L. T. 395; 23 M. L. J. 64. 586 

Subbaji Ban v. Srinivasa Ran, 2 M. 264; 4 Ind. 

Jur. 505 215? 

Snbbaraya Pillai v. Ramasami Pillai, 23 M. 

171 958 

Snbbaraya Reddiar v. Bajagopala Beddiar, 

23 Ind. Cas. 570; 14 M. L. T. 240; ( 9i4) M. 

W. N. 376 6 9 

iSubbayya v. Madduletiah, 1 7 M. L. J. 469 774 

Snbhadra Koer v. Dhajadhari Qoswami, 14 
Ind. Cas. 880; .6 C. W. N. 447; Jo C. L. J. 

147 232 

Siiboodra v. Bikramadit, S. D. of 1868 125 

Snbrahmanyam v. Venkamma, 26 M. 627; 13 M. 

L. J. 239 .5 

Snbramania Aiyar v. Subbu Naidn, 21 Ind. 

Cas. 421; 25 M. L. J.'452; 14 M. L. T. 437 . 946 

Snbramania Ayyar v. King-Emperor, 26 M. 61; 

11 M. L. J. 233; 3 Bom. L. R. 540; 6 C. W, N. 

866; 28 I. A. 257 (P. 0.); 2 Weir 271 . 994 

Snbramania Ayyar v. Pandi Doraisami Taver, 

26 M. 368 41 

Snbramania Chetti v. Anthinarayanan, 7 M. 

L. J. 288 , 176 

Snbramaniam Chetty v. Yeerabhadram Chetty, 

31 M. 442; 4 M. L. T. 104; 18 M. L. J. 452 . 485 

Subramanian Chetti v. Bakku Servai, 20 M. 

232;7M. L.J. 00 ... 206 

Snbramanian Chetty, A. L. M. S. v. Gangaya, 

4 L. B. B. 365 . 991 

Subramanya Ohettiar v. AmnaohellamChettiar, 

16 Ind. Cas. 692; («9 2) M. W. N.956 698 

Snbramanyon v. Paramaswaran, 11 M. 116 88 

Kubraveti Bamiah v. Gnndala Ramanni, 1 Ind. 

Cas. 1080; 33 M. 260; 7 M. L. T. 2b9; 19 M. L. 

J. 782; (1910) M. W. N. 146 .112 

Subraynlu Chetty v. Kamalavalli Thayaramina, 

10 Ind. Cas. 847; 86 M. 147; 21 M. L. J. 493; 
lOM. L.T. 1;(I911)2M.W. N. 148 .. 768 

Suian Singh v. Ganga Bam, 8 C. 337 iP. C,); 

7 P. R. 1882; 4 Sar. P. C. J. 307; 9 I A. 68; 

6 tnd. Jnr. 150 458 

Sukan Sahu v. Gangajali, 13 Ind. Cas. 136 897 

Snkhdeo Piasad v. Jamna, 23 A. 60; A. W. N, 
(1900) 109 16 

Suknmari Bows v, Annnta Malia, 28 C. 168 96 i 


Page. 


Snlatu Das v. Jadu Nath, 8 C. W. N. 774 
(P. B.. 2«9 

Snndar v. Parbati, 12 A. 61 P. C.); 16 I. A. 186; 

6 Sar P. C J. 448 986 

Snndar Singh v. Dorn Shankar, 2P A. 78; A. 

W. N. (1898) 168 647 

Sniidammbal Ammal v. Yogavanagurnkkal, 23 
Tml. Cas. 72; 26 M. L. J. 3i.5; (i9 4 M W. N. 

2^6; 1 L. W. 276. . 686 

Sunder Koer v. Bai Sham Krishen, 34 C. 160; 

34 I. A. 9; 4 A. L. J. 109; I C. W. N. 249; 6 
C. L. J. 106; 7 M. L. J. 43; 9 Bom. L. R. 304; 

2M. L. T. 75 P. C. .. 703 

Suppammal r. The Collector of Tanjore, 12 M. 

387 42 

Suraj Bunsi Koer v. Sheo Persad Singh, 5 C. {) 
148 (P. 0.); 6 I. A. 88; 4 Sar. P. 0. J. 1; 3 
Suth. P. C. J 689; 4 0. L. R. 226; 2 Shome’s 
L. R. 242 397, 587, 920 

Snrjnn Singh r. Kharak Singh, 96 P. B. 1908; 79 
P. W. R. 1908 481 

Snrendra Mohini Debi v. Loharam Chatto. 
padhya, 14 Ind. Cas. 67; 39 C. 687; 16 0. W. 

N. 670 . 907 

Snrendra Nath Tainkdar v. Sitanath Das Gnpta, 

21 Ind. Cas. 943 ... 908 

Suresh Chnnder Wnm v. Jngnt Cniider Deb, 

14 0. 204(E. B.) 919 

Snryanarayana v. Venkataramana, 26 M. 681 5 

Syed Ajam Sahib v. Meenatchi Dovastanam, 8 
Ind. Cas. 668; 86 M. 06; (1910) M. W. N. 766; 

8 M. L. T. 437: 21 M. L. J. 202 813 

Syud Shah Alleh Ahmad v. Musammat Bibee 
Mnseebun, 2( W. R. 415 271 


T 


Ta<likonda Bucbi Yirabhadrayya v. Sonti Yen- 
kanna, 20 Ind. Gas. 769; 24 M. L. J. 659; 
(1913) M. W. N. 782 .. 892 

Tahboonnissa Bibee v. Koomar Sham Kishore, 
.6W.B. 228;7B.L. R.621 .. 271 

Tallapragada Snryanaraina Bow v.Tallapragada 
Sarabaya, 9 Ind. Cas. 173; (1911) 1 M.W. N. 

151; 9 M. L. T. 26 ; 21 M. L J.268 ... 684 

Tantardhari v. Sander Lai, 7 C. L. J. 384 ... 270 

Tapp V. Jones, ( 876) 10 Q. B. 69 at p. 

593; 44 L. J. Q. B. 127; 38 L. T. 20 ; 23 
W. B. 694 ... 376 

Tara Monoe Dossee v. Motee Henarsee, 7 Beng. 

Sud Diw. Adaw. Rep. 827; 8 Ind. Deo. 

(o. 8.) 247 ... 960 

Tarini Churn Sinha v. Watson A Co., 17 C. 963 468 

Tavala Nageswara How v. Sripalli Sambasiva 
Row, 11 Ind. Cas. 337; (19 l) I M. W. N. 361 6.8 

Tayawa v. Gnrshidappa, 25 B. 269; 2 Bom. L. B. 

i070 ... 812 

Teevan v. Smith, (1882) 20 Ch. D. 724 at p. 729; 

51 L. J. Ch. 621; 47 L. T. 208; 30 W. R. 716. .. 912 
Tej Mai Sowoar v. Jagappilla Papayamma, 18 
Ind. Cas. 788; 22, M. L. J. 226; 11 M. L. T. 26; 
(1912) M. W. N.60 ... 26 

Tlmkoor Been Tewary v. Nawab Sayed Ali 
Hussein Khan, 1 1. A. 192 at p. 206; 21 W. R. 

340 13 B. L. E. 427 (P. C.) ... 802 



( :v. ), 






hakoor Jeebnatli Bingh v. The Coui*fc of Warda, 

2 I. A. 163 atp. 165; 28 W. K. 409; 15 B. h. 

B. I90(P. 0.) 961 

Thakooraneo Dosseo r. Bisheehur Mookcrjee, 

5 W. E., Act X, 29; B. L. R. Sup. 202 . 563 

Thakur Anaiit Singh v. Thakur Durga Singh, 

6 Ind. Cas. 7*57; 37 I. A. .91; 32 A. 36J1; 

12 0. L. J. 36; 14 C. W. N. 770; 7 A. U 
J. 704; 12 Bom. L. R. 604; 8 M. L. T, 79; 

20 M. h. J. 604; 18 O. C. 163 (P. C.); 
(1910) M. W. N. 324 289,447 

Thakur Prasad v. Panno Lai, 20 Ind. Cas. 673; 

35 A. 410; 11 A. L. J. 603 611 

Thakur Seodat Singh v. Bishunath Singh, 6 (). 

C. 265 • 404 

Thakur Tirbhuwan Bahadur Singh v. Ramoshar 

Bakhsh Singh, 28 A. 727; 38 1. A. 166; 10 0. 

W. N. 1066; 8 Bom. L. R. 722; 16 M. L. J. 440; 

3 A. L. J. 695; 4 C. L. J. 405; 1. M. L. T. 265; 9 

O. 0. 377 431 

Thakurain Balraj Kunwar v. Rae Jagatpal 

Singh, 7 0. C. 248; (P. C.); 26 A. 393; 8 C. W. 

N. 699; 31 I. A 132; 1 A. L. J. 384 10 

Theiii Pe v. U Pet, 3 L. B. R. »75 P. B. ) 95 

Thekkian ^ngacharlu Chettyar v. Mnthiikar- 
napan Kothan, 16 Ind. Cas. 420; (1913) M. 

W. N. 134 15 

Thimmappaya v Lakshminarayana, 6 M 284 222 

Thomas v. Thomas, 2 K. and J. 79 at p. 

83- 23 L. J. Ch. 1 69; Jur. (n. 8.) il6(); 

4 W. R. 136; 69 E. R. 701; 1 0 R. R. 107 576 

Thumbusawroy Mbodelly v. Hoosain Rowthon, 

1 M. 1; 2 I. A. 241; 3 Suth. P. C. J. 198; 3 Sar. 

P. 0. J. 631 109 

Thyila Kandi Ummatha v. Thyila Kandi Cheria 

Kunhamed, 4 M. 308 616 

Tidd V. Lister, 10 Hare 140; 3 Do G. & M. 

Q. >-67; 23 L. J. Oh. 249; 18 Jur. 643; 2 

W. R. 184; 68 B. R. 872; 90 R. R. 312 763 

Tika Ram v. Daulat Ram, 4 Ind. Cas. 696; 

32 A. 145; 7 A. L. J. 74 947 

Tildesley v. Harper, (1878 10 Ch. D. 393 at pp. 

396, 397; 48 L. J. Ch. 496; 39 L. T. 562; 27 W, 

R. 249 «64 

Tilukdhari Singh v. Chulhan Mahton, 17 C. 131 

(P. 0.); 16 I A. 162 . 641 

Timmis; Nixon v. Smith, In re, ( 902) i Ch. 

176; 71 L. J. Oh. Ii8; 60 W. R. I64; 86 
L. T. 672 154 

Tindoomiil Naraindas v. Sadhuram Amboomal, 

15 Ind. Cas. 808; 13 Cr. L. J. 631; 5 S. L. R. 

266 ' • 084 

Tirbeni Sahai v. Gokal Prasad, 9 lud. Cas. 

476; 33 A 440; 8 A. L. J. 244 . . 179 

Tirbinf Sahai V. Lalla Hurmk Narain, 21 G. 26 12 1 

Timchitt^tfibala Ohetti r. Seshayyangar, 4 M. 

388‘ 693 

Timpati v. Mnthu, 11 M. 822 . . 388 

Tombes v. Klers, (1747) 1 Dick, 88; 21 B. R 
20 1 ••• 232 

Tota Ram t. Bam Charan, 8 Ind. Cas. 785; 

7 A, L. J. 1140 .. '14 

TribhovAndas v. Krishnaram, 18 B. 288 705 

Trickett y. Tomlinson, ( 868 13 C. B. (n. s.) 

mi 1 L* T. 678; i43 E. R. 263; 134 R. R. 688 277 


T — ooncld. 

Page. 

Trilociian v. Bakkeswar, 14 Ind. Cas. 839; 15 
C. L. J. 423 ..87 

Trimbak Bhikaji v. Shankar Sham Rao, 12 Ind. 

Cas 582; 86 B 37; 3 Bom L. R. 947 ... 667 

Tripura Charan Banerjee v, Sreemutty Hari 
I Mati Dasi, 9 Ind. Cas. 657; 38 0. 493; 16 

I C. W. N. 807 958 

I Tripura Charan Knl v. Shoroshi Bala, 22 Ind. 

I Cas. 773 903 

j Troylqkya Nath Bose v. Jyoti Prokash Nandi, 

I 30 C. 761; 8 0. W. N. 261 ... 69 

‘ Tuppan Nambudri v. Chinna Pari Kutti, 18 
; M. L. J. 3i .. 64L 

I Tnssuduq Hosuin v. Girhar Narain, 14 C. 

{ 656 163 

j Tyada Poosapati Rudra v. Maharaja of Jeypore, 

I 14 Ind. Cas. 286; 23 M. L. J. 97; 1 1 M. L. T. 

' 386 706 

Tyler t. Bland, 9 M. and W. 33?; I D. n. s.) 

60'‘; li L. J. Ex. 257 101 


Udai Cband Maity v. Ram Knmar Khara, 7 
Ind. Cas. 394; 5 C. W. N. 213 364 

Uday Chandra Das v. Hari Das Bairagi, 3 Ind. 

Cas. 417; 10 C. L. J. 608; 13 C. W. N. 

937 563 

Udit Narain v. Mahoswar Bux, Agra H. C. 

R. (P. B. 32 . . 288 

Clagappan Ambalam v. Chidambaram Chetty, 

29 M. 407 604 

Umaid Bahadur v. Udai Chand, 6 C. 119 (P. B.); 

6 C L. R. 600; 6 Ind. Jnr. 685; 3 Shome L. R. 

146 . 290 

Umed Singh v. Dalip, A. W. N. (1893) 35 485, 561 

Umcsh Chandra Palodhi v. Rakhal Chandra 
Chatterjee, 0 Ind. Cas. 8; 6 C. W. N. 

666; 14 C. L J. I 8 ... 644 

Ummar Sahib v. Vythilinga Mudali, 4 Ind. Cas. 

I 36;r>M. L. T. 268 773 

Umrootram v. Namynndas, 2 Borr. 225 . . 86 

Unichaman v. Ahmad Kutti Kayi, 2 1 M. 242; 8 
M. L.J. 81 ‘ . . 6’8 

Universal Stock Exchange Ld. v. David Stra> 
chan, (1896 j A. 0. ' 66; 65 L. J. Q. B. 429; 

74 L. T. 468; 44 W. R. 407; 60 J. P. 468 .. 747 

Upadrasta Venkata Sastrulu v.' Devi Sitara* 
mudu, 24 Ind. Cas. 224; 26 M. L J. 6-6 . 892 

Uramknmiarath Kannan v Uramkumarath Tenju, 

5 M. I * . 776 

Usman Koya v. Chidria Mokkausa Akoth, 15 
M.L.J. 368 , . . 


Vadapalle Narasimha v. Dronamaraju Seetha- 
rama Mobrthy, 31 M. 161; 18 M. L. J. 26; 3 
M. L. T. 256 . 112 

Vaidyanatha Ayyar v. Ohinnasami Naik, • 7 M. 

108 ... 206 
Valaga Mangamma v. Bandlamudi Veerayya, 

80 M. 808 ; 17 M. L. J. 182; 2 M. L. T. J78 . 432 

Valliammai v. Raja Shanmugam Pillai» 6 Ind. 

Cas. 285; 7 M. L. T. 223; 21 M. L. J. 466 at p. 

468 108 



V — contd. 


( Mi ) 


V-^concld, 


Varaj Lai Shaittlianker Selat v. Someshwar) 2U 
B. 2|9;7 9om.L. B.90 ... 189 

Vaaudeva Aiyar y. Devasthanam Committee of 
Ne^patam, 21 Ind. Cas. 451; 14 M. L. T. d5^« 
(1913) M. W. N. 842; 26 M. L. J. 636 ... 346 

Vasudova Mudaliar r. Srinivasa Filial, 11 G. 

W. N. 1005; 17 M. L. J. 444; 4 A. L. J. 

625; 6 C. L. J. 379; 2 M. L. T. 338; 9 
Bom. L. B. 1104; 30 M. 426 (P. 0.); 34 I. 


A. 187 .. 761 

Yattakulakarait Sowdaker Abu Backer Sahib 
V. Secretary of State, 6 Ind. Cas. 884; 34 M. 

606; 7 M. L. T. 132 (F. B.); 20 M. L. J. 283 . . 610 
Vaughan v. Weldon, (1874) 10 C. F. 47; 44 L. 

J. 0. P. 64; 31 L. T. 683; 2:i W. R. 138. . . 456 

Vebb V. Macjihersoii, 31 C, 57; 10 1. A. 238 
(F. C.); 5 Bom. L. R. 838; 8 0. W. N. 4 ; 13 
M. L. J. 389 • 209 

Veduminal v. Vedaiuivnga Miitlaliar, 31 M. 100; 

2 M. L. T, 633; 18 M L. J. 70 902 

Vodumutu, A., In re, 4 M. 11. C. U. 186; 1 Weir , 

169 . . 616 

Veora Puiinudi v. Kuruppa Paiiiuid!, 2 liul. Cas. 

980; 6 M.L. T. 161 16 

Vcpra Soomppa v. Eri’ai)pa Nuida, 29 M. 484; 

1 M, L. T. 287; 16 M. L. J. 499 86 

Veerabadni Aiyar v. Maruda Nuchiar, 8 Ind. 

Gas. 1072; 21 M. L. J. 320; 9 M. L. T. 236; 34 
M. 188; (1910) M. W. N. 799 86 

Yeci’anan Ambalani v. Kariippayj'a Filial, 19Iiul. 

Cas. 386; 24 M. L. J. 511; 37 M. 49 798 

Yceraswamy v. Manager, Fittapur ?]stato, 26 M. 

518; 13 M. L. 2. 296 306 

Volayuda Naickcr v, Uyder llussaii Kliaii Sahib, 

3 Ind. Cas. 729; 33 M. 100; 0 M. L. T. 262; 19 

M. L, J. 648 98 

VeUunki Yeiikutu KriBhna Rao v. Venkata 

Rama Lakshmi, 1 M. 174; 4 1. A. 1; 26 W. R. 

21; I Ind. Jur, 63; 3 Sar, F, C. J. 669; 3 Suth. 

F. C. J. 353 6 

Yeiicatacholluni Chettiar v. Veorappen Am- 
Ijulagaran, 14 Ind. Cas. 283; (1912) M. W. 

N. 612 ... 561 

Vcncatamuniappa Chetty v. Goddam Chandappa, 

6 Ind. Cas. 466; 7 M. L. T. 364 25 

Yoncataswara Yettiapah Naiekcr v. Alugoo Motto 
Servagaren, 8 M. I. A. 327; 4 W. R. (P. 0.) 73; 

1 Suth. F. C. J. 440; 1 Sar. F. C. J. 788; 19 
E. R. 655 . . 781 

Venkata Jogayya v. Venkutasimhadri Juga^ 

patirazu, 24 M. 25 648 

Yenkatachala Filial v. fTaluq Board, Saidapet, 

10 Ind. Cas. 301; 34 M. 376; (191U 1 M, W, 

N. 304; 21 M. L. J. 306 ... 966 

Venkatanarasimha Naidu v. Bhashyakarlu 

Naidu, 26 M. 367; 6 C W. N. 641; 29 I. A. 76 
lP*C.) ... 855 

Yonkataragayya Appa Bow v. Murala SriramulO) 

17 Ind. Cas. 693 ... 611 

Yenkatjarama Aiyar v. Nataraja Aiyar, 18 Ind. 

Cas. 360; 24 M. L. J. 236 at p. 239; 13 M. L. 

T. 140; (1918) M. W. N. 165. . . 461 

Yenkatarama Aiyar v. Secretary of State, 6 lud. 

Cas. 11$; 88 M. 302; 7 M. L. T. 139; 20 M. L. 


[ J.74 


J^age# 

Yenkataraniakrishna Ban v. Bhujanga Bau, 10 M. 

107; 6 M. L. J. 16 ... 413 

Yenkataramanna V. Yenkayya, 14 M. 377 ... 206 

Yenkatasnbramaniam Chetti v. Thayarammahy 
21 M. 263 902 

Venkatrayudu v. Nagadu, 9 M. 460 ... 746 

Yenkattappa Naick v. Subba Naiek, 29 M. 

179;. 16 M. L. J. 69 ... 947 

Venkii v. Mahalinga, 11 M. 393 ... 969 

Vinall V. Be Pass, < 1802) A. C. 90 at p. 96. 

61 L. J. Q. B. 607; 66 L. T. 422 . 377 

Yira Bayen v. Valia Bani Fudia Kovilagom, 
Calient. 3 M. ]4l ... 776 

Yiraraghava y. Pamsurania, 15 M. 372 ... 593 

Yirasami 7. Subba, 6 M. 64 ... 966 

Virupaxappa Fakirappa v. Sherif Sab Mulla 
Masnd Sab, 2 Ind. Cas. 494; 11 Bom. L. R. 

372 201 

Vishvaiiath v. Vireliund, 6 B. 16 860 

Yithal KriBhna \. Bal Kri.shna, 10 B. 610 
(F. B.) ... 566 


w 


Wttlian V. Baiikc Bebari Pershad Singh, 30 C. 

1021 (P. C.)j 30 I. A. 182; 7 C. W. N. 774; 

5 Bom. L. R. 882 621, 019 

AVallaco v. M’Coimell, (1839) 13 Peters, U. S. 

136; lOJ^aw. Ed. 136 ... lOQ 

AVasawa Singh v. Rura, 24 F. K. 1896 605 

AVobb, lure, Lambert v. Still, (1894) 1 Ch. 73 
at p. 83; 63 L. J. Cli. 145; 70 L. T. 318 ... 21 

Weldon v. Neal, (1887) 19 Q. B. D. 394 at p. 396; 

56 L J. Q. B. 621; 36 AY. R. 820 ... 864 

AVellosley v. Duke of Beaufort, (1829) 2 Russel 
1; 38 E. R. 236; 5 L. J. Ch. 85; 26 R* 

K- 1 232 

AVellosley V. AVellosley, (1828) 2 Bligh (x. s.) 

124; 1 Dow. and Cl. 162; 4 E. R. 1078; 

31 R. R. 16 ... 232 

AVest v. Gwyune, (1911) 2 Ch. 1; 80 L. J. Ch. 

578; 104 L. T. 769; 56 S. J. 519; 27 T. L. R. 444 805 
Wigram v. Buckley, (1894) 3 Ch. 488; 63 L. 

J. Oh. 689; 7B. 469; 7l L. T. 287; 43 W. 

R. 147 ... 35 

AA illiain Cecil Keymer v. Emperor, 22 Ind. Cas. 

146; 12 A. L. J. 1; 16 Cr. L. J. 1; 36 A. 63 ... 839 

AVilson V. Xantho, (1887) 12 A. C. 608; 66 L. J. 

Adm. 116; 67 L. T. 701; 36 W. B. 363; 6 Asp. 
M.C.207 92 

Windhill Local Board of Health v. Vint, 46 Ch. 0 
D. 361; 69 L. J, Ch. 608; 63 L. T. 366; 38 AV. R. 

738 ... 409 

Wood, In rey (1868) 16 AV. R. (Eng.) 164 ... 116 


609 



V 


( ln»i ) 


Z 

Page. PagOk 

Vad Ram v. Risal, 5 Ind. Cas. 469; 7 A. L J, 50; Zearuddin Howladar, In the matter off 19 W* B» 

llCr.L.J. 140 ... 329 48 Cr. ... 618 

Yad Ram v. Umrao Singh, 21 A. 380; A. Zecnnt AH v. Ram Doval, 18 W. R. 25 705 

W. N. (1899) 130 . 383 Zeeimtollah Cazeo v. Nujeebollah. (1885) 6 Bon. 

Yakub Khan v. Fatteh Khan, 20 lud. Cas. S. D. A. 36; 6 Sol. Rep. 36 ... 899 

1-^ 233 Y. L. R. 1913; 161 P. W. R. 1913; Zemindar of Vizianagaram v. Behain Suryana- 

5 P. R. 1914 .... 557 rayana Patrulu, 26 M. 687; 12 M. L. J. 240 ... 618 

Yakub Klian v. Raghpat Rai, 17 Ind. Cas. 236; Zimmerman v. Union Canal Co., 1 \Yatt8 and 

165 P. W. R. 1912; 192 P. L. R. 1912 695 Sergeant 351 ... 478 

Yaramati Krishnuyya v. Chundru Papayya, Zinnaiunnessa Khatun v. Girindra Nath 

20 M. 326 . 130 . Mukerjee, 30 C. 788 436, 607, 683 

Yogambal Bo^-ee Ammaui Animal v. Nyana ^ 

Filial Marakayar, 3 Ind. Cas. 110; 33 M. 

15; 6 M. L. T. 162; 19 M. L. J. 480 ... 754 



inDi/in cii$E$. 

1914 . 


VOLUWIE XXV. 


ALLAHABAD HIGH COURT. 

SfiCOJJD Civil Appeal No. 77() op 1913. 

June 15, 1914. 

Present: — Mr. Justiro Piggotfc. 
BHABHIJTI liAI anb others — Plain^tipps — 
Appellants 
versus 

HARBANS RAI and oriiEns — Dependants — 
Respondents. 

Mortgage — Mortgagor's right sM t at aticfion — Sait 
for sale on mortgage mthout iinpleading renM'e — Suhsr. 
gufint suit to eject mortgagors ratutec -Cause of actiou. 

An unregistered mortgage was executed on the 
7th Juno 1900. In execution of a .'•implc money 
decree the mortgagor’s right and interest was pur. 
chased by ff in 1901. In IDOl the mortgagee brought 
a suit on the basis of the mortgag"* of 1900 and 
did not implead If as party to tlie suit. The mort- 
gagee obtained a decree and on execntioii thereof 
pnrohased the prop‘>rty hini.self in 190S: 

ffc/d, tliat the mortgagee-purchaser could not eject 
tf in a suit for possession. 

JIargu Lai Singh v. (lobnul Rii, 19 A. 51-1; A. W. N. 
(1897) IH Madan Lai v. Uh'vju''n} Ihs, 21 A. 23oj 
A. W. N. (1899) 41, followed. 

Jiigdvj Singh v. Habibulla, 12 C. W. N. 10/; 
6 C. L. J. 612; Rtm Ptasail v. Bhikan' Djs, 26 A. 464, 
referred to. 

S 3 cond appeal against the decision of the 
District Judge of Ghazipur, dated 20tli May 
1913. 

PACTS. — On the 7th of June 1900 certain 
property was hypothecated to the plaintiffs’ 
predecessor. On the 20th May 1901, one 
Oma Nath purchased the property at an 
auction sale in e.vecution of a simple money 
decree held by him against the mortgagors. 
On the 22nd September 1902 Oma Nath sold 
the property to the defendants and they 
obtained possession. On the 3rd of J unc 1904, 
the plaintiffs obtained a decree for sale of 
the same property on foot of a simple mort- 
gage and brought it to sale and purchased it 


themselves. In the ab{)vc mortgage suit, the 
contrasting defendants were not parties. The 
plaintiffs applied to tlic Revenue Court for 
mutation of their names, but on defendants’ 
objection tlieir application was disallowed. 
The plaintiffs sued for po.s.session of the 
property. The Munsif decreed the suit and 
gave the defendants a right to redeem wnthin 
a certain period, failing whieli they would bo 
foreclosed. The defendants appealed and 
the learned District Judge allowed the appeal 
and ilismisscd the suit in tofo. The plaintiffs 
appealed to the High Court. 

Mr. Sifa^ Vrasail (ihnsh, for the Appel- 
lants. — There is no finding that inspite, of 
having notice, plaintiffs did not implead 
Oina Nath. If my clients had been found to 
ba\e notice, there would be justification for 
dismissal of the suit. If the defendants in 
fills suit had been made defendants in the 
previous suit, they would have been able to 
redeem the mortgage. The decree of the 
fii\st Court gives them the same right now. 
I’hey are not in any way prejudiced. 

When the plaintiffs set. forth the circum- 
.stunees under which they sue, the plaintiffs 
.should be given the relief gr.anted by the 
linst Court. The Munsif gave a decree that 
all the facts and circumstances being before 
liim, he xvoiild give defendants an opportuni- 
ty to redeem and if they did not avail them- 
selves of it, they w’oiilJ be foreclosed. The 
defendants come only on a technical ground, 
lie referred to Maharaja of Benares v. Paspat 
Rantf un reported case No. 767 of 1911, 
decided by Banerji, J., on 18th June 1912, and 
to Jug^ira Singh v. HabibuUah (1). 

In flargn Lai Singh v. Gobind Bai (2^ 

(1) 12 0. W, N. 107; 6 0. h. J. 612. 

(2) 19 A. 541; A. W. N. (1897) 164. 
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the suit was for ejectment but no request 
was made for a decree subject to redemption. 
When that case was decided, there was no 
provision as laid down in Order VII, rule 7, 
of the new Civil Procedure Code. 

The money was due on 17th May 1901. 
The present suit Mas brought M'ithin 12 
years. A decree for sale M'as, therefore, not 
barred by time and could be granted. It 
does not appear that in the case reported as 
Hargu Lai Singh v. Gbhind Bat (2) any sug- 
gestion for a decree for sale was made. In 
this case Me could ask for a decree for sale. 

The lower Appellate Court put a narrow 
construction on Order Vll, rule 7. We 
would institute a suit noM" but it M^ouhl bo 
time -barred. 

Mr. M. L, Agarwala, for the Respond- 
ents. — We have to see in this case what 
was sold. Oma Nath sold the property. The 
effect of the auction sale Mas that the equity 
of redemptif n of the mortgagor M^as sold and 
he ceased to have any interest in the pro- 
perty. Whatever interest there Mas, M’as 
vested in my clients at the date of suit. The 
suit was previously brought against a person 
who had no interest and sale M'as of some- 
thing M'hich did not exist. The sale, 
therefore, did not confer any title on the 
mortgagee-purchaser. 

The plaint discloses a simple case for 
ejectment. When the plaintiff M ent into Court, 
ho had notice that M'e M^ere purchasers. 

Under Order VIT, rule 7, Die plaintiffs 
Kshould have asked f( r an alternate relief. 
They should have asked for possession or 
sale subject to redemption. It dees not 
come under the expression, ‘ general relief.” 
A relief for sale is not a general relief in a 
suit for ejectment and possession. 

The ruling reported as Hargu Lai Singh 
V. Oobtnd Bat (2) Mas folio Med in Madan Lai 
V. Bhagwan Las (.3). 

If a party is in possession of a property, 
his possession cannot be disturbed by a 
decree to which he was not a party and a 
proper suit should bo brought. 

[PiGOOTT, J., referred to Bam Prasad v. 
BMJeari Las (4).l 


(3^ 21 A. 236; A. W. N. (1899) 41. 
(4) 26 A. 464. 


It was a suit for money or for possession* 
In this case unconditional decree for posses* 
sion was asked. 

If the suit had been brought in the form 
suggested in Ram Prasad v. Bhtkan Las (4), 
a decree could have been passed for fore- 
closure. 

Mr. P. Qhoshf in reply. — The respond- 
ents are not prejudiced by the decree passed 
by the first Court. In this suit, they could 
have put forward all pleas as in a suit for 
sale and they did put forward such pleas, 
A suit for sale is not necessarily inconsist- 
ent with a suit for possession. 

JUDGMENT. — This was a suit for pos- 
se.s,sion of a certain zemindari share to which 
the plaintiffs acquired title as follows: 
There was a mortgage dated June the 7th, 
1900, by the proprietors of the share 
in favour of the plaintiffs’ ancestors. On 
June the 8rd, 1904, a decree for sale was 
obtained on foot of this mortgage against 
the mortgagors. In execution of this decree 
a sale took place on June the 20th, 
1908, M’hen the decree-holders themselves 
purchased it. On endeavouring to obtain 
possession the plaintiffs found themselves 
re.sisted by the present defendants, who held 
under a .sale-deed dated September the 
22nd, 1902, from one Oma Nath. This Oma 
Nath had obtained a simple money decree 
against the original mortgagors, in execu- 
tion of which he attached this same pro- 
peHy, brought it to sale and purchased it 
himself on May the 20th, 1901. The original 
mortgage of the 7th of June 1900 was not 
registered and there M'as no presumption 
that Oma Nath had knowledge of its exist- 
ence. At any rate he purchased whatever 
right, title, or interest the original mort- 
gagors had in the property now in suit, so 
that when the mortgagors brought their 
suit in the year 1904 they were impleading 
as defendants persons who had no longer 
any title to the property in question. As 
holders of a simple mortgage they have no 
right to actual possession over this property, 
and the defendants certainly cannot be 
prejudiced by the result of the litigation to 
which they ought to have been made 
parties but were not. The suit for pos- 
ession as brought was obviously liable to 
be dismissed, and if authority were needed 
for such a proposition it is to be found in 
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two decisions of this Court Hargu Lai Singh 
V. Gobtnd Bai (2) and Madan Lai v. Bhagwan 
"Das (3). These are both Full Bench 
decisions and [ am bound to follow them. 
In the present case the Court of first 
instance, the learned Munsif, gave the plaint- 
iffs a decree for recovery of possession 
subject to the right of the defendants to 
protect themselves by redemption of the 
original mortgage of 7th June 1900, that is 
to say, by paying to the plaintiffs a sum 
found to be due in respect of that mortgage. 
The lower Appellate Court has held, in the 
first place, that the plaintiffs were not 
entitled to any such decree; and, in the 
second place, that neither such a con- 
diiional decree as has been passed by the 
Court of first instance, nor a decree for 
sale upon the mortgage to which the 
plaintiffs would presumably be entitled' if 
they had asked for it, could be passed on 
the pleadings as they stood. I have been 
asked to reverse this decision partly on 
the strength of the Calcutta case Jugdeo 
Singh v. Hahihnlla (1) and partly on 
the strength of an unreported decision 
by a single Judge of this Court in Second 
Appeal No. 767 of 1911 decided on Juno 
the 18th, 1912. The case the facts of 
which are more nearly on all fours 
with those of the present case is that 
of Bam Prasad v. Bhikari Las (4). 
Many of the facts of that case bear close 
similarity to those of the case now before 
me, and it ended in a decree very similar 
to that which was passed in the present 
ease by the learned Judge of the first 
Court, wlio has in fact referred to this 
ruling and professed to follow it. There 
is one distinction between the two cases 
on the facts, namely, that in Bam Prasad 
v. Bhikari Das (4) a mortgage decree bad 
been obtained before the auction sale in 
lexecution of the simple money decree 
took place. Moreover, in that case the 
pleadings were different. The plaintiffs 
sued for payment of the amount duo under 
the mortgage, or in default for posses- 
sion. That suit, therefore, did not profess 
on the face of it to bo a simple suit 
for ejectment, as does the one now before 
me. In both the Full Bench cases to which 
I have already referred stress was laid on 
the fact that in a suit which purports on 
the face of it to be a suit for ejectment what 


the Court has to consider is: whether the 
plaintiff had any title to possession on 
the date on which be brought the suit. The 
question of pleadings was expressly con- 
sidered in both these cases and it was on 
the ground of the frame of the suit in 
the case then before them that the learned 
Judges proceeded to decide the case of 
Bam Prasad v. Bhikari Das (4). It has 
been suggested in argument that the law 
has been changed by the enactment of 
Order VIT, rule 7, of the present Code of 
Civil Procedure. The earlier part of that 
rule only lays down in clear and stringent 
terms the duty of the plaintiff with regard 
to the framing of his plaint. The second 
part of the rule only makes it unneces- 
sary to append to a plaint a prayer for 
general relief, such as is to be found in 
the plaint now before me. I do not think 
there has been any change in the law 
such as to affect the authority of the two 
Full Bench decisions which have been 
followed by the lower Appellate Court and 
I feel bound to follow them myself. Tho 
result is that I dismiss this appeal with costs 
including in this Court fees on the higher 
scale. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 7 op 1912. 

April 27, 1914. 

Present: — Sir Charles Arnold White, Kt., 

Chief Justice, and Mr. Justice Oldfield. 

KANDUKURI VEERA BASAVARAJU 

PANTULU AND OTHERS pLAINTIPPS 

Appellants 

versus 

KANDUKURI BALASURTA PRA- 

SADARAO PANTULU and ANorjKER— 
Depbnd\nts — Respondents. 

Hin>lu, Liw — Adoption — Sapindas —Co indeji* 
fi ite, effect of — Sapindii.s of v irioua grades -•-Consent of 
remote and interested sapindas — Long interval between 
authority given to adopt and date of adoption^ effect of 
—-Adoption on personal capince or advantage — Inter- 
vention of other circumstances— Power invalid. 

Where a sapinda, though welcoming the desire in a 
widow to adopt, reserves the consent to a particular 
adoption being made to a future 4ate, until he obtains 
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details, it cannot be said that the consent of the 
tapinda is so specific and clear as to amount to an 
authority to a widow to make the particular adoption. 

Where there are five gmdes of reversioners to tho 
estate of the last malo-holdor and tho widow contents 
herself with obtaining the consent of the third grade 
and that of only two mpindatty both of whom are 
interested in making the adoption, it cannot be said 
that there is such a consent by a majority of tho 
aoLpindan as to amount to an authority t > tho widow to 
make the adoption. 

Where a wddow out of mere personal caprice and 
with a view to hor own personal advantage makes an 
adoption on tho strength of a pow’cr to adopt given 
thirty years ago, it cannot bo said that the adoption 
was mado in the performance of n honi. fide religious 
duty either to secure spiritual benefits to her hnsbanil 
or to horsclf. 

Vellanki Venkata KrisJin'i Rio v. Venkata Rima 
LakBhmi, 1 M. 174; 4 1. A. 1; 26 W. K. 21; 1 Iiid Jur. 
03; 3 Sar. P. C. J. 609; 3 Siith. P. C. J. 353, followed. 

Whore between the date of tho power to adopt and 
the actual making of tho adoption a long time elapses 
and other circumstances intervene and the estat' 
becomes vested in other persons the power liecomes 
ineffective and cannot be acted upon. 

Suryanamyana v. Venkatarnmana^ 26 M. 681, 
Suhrahmanyam v. Venknmmaf 26 M. 627; 13 M. L. J. 
239, followed. 

Where a sapinda refuses to give his consent, he is 
not bound to state his reasons for such refusal, es- 
pocially whoa tho widow does not ask for them. 

Suhmhmanyam v. Venkamma, 26 M. 627; 13 M. L. J. 
239, followed. 

Appeal again.st tho decree of the Di.strict 
Court of Gaiijam at Berhamporo, in Original 
Suit No. 2 of 1910. 

The Advocate^ General (with him Messrs. 
K, V, L. Narasimha and S, Sreenivasa Jyenger), 
for the Appellants. 

Mr. K. Naraina liatt (with him Mr. P. 
Narayana Murthi), foi* Ist Respondent. 

Mr. N. Snbba liau (with him Mr. S. 
OopalasamiAtyanger)^ for 2nd Respondent. 

This appeal coming on for hearing on 
the 19th, 20th, 24th, 25th, 26th, 30th and 
31.st March, 1914, and having stood over for 
consideration till this day, the Court delivered 
the following 

JUDGMENT. — The question in this appeal 
is of the validity of the adoption of l.st 
plaintiff. It is denied by defendants, who 
would, but for the adoption, be tho rever- 
sioners of K. V. Viswanada Row, the last 
male owner of the suit property including 
the valuable Uralam and Devadi estates. 
The effect of the adoption, if it is valid, will be 
to make tho 1st plaintiff a nearer reversioner, 
us son of bis adoptive father, Pedda 
Sanniyasi Razn, Viswanada Row’s paternal 
uncle. The learned District Judge has 
held it invalid on the ground that it was not 
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made either with the authority of Pedda 
Sanniyasi Razu or with a legally sufficient 
consent by sapindas. Wo are prepared to 
accept these findings and we, therefore, need 
not deal with his remaining ground of 
decision that in any case no adoption made 
by tho widow of Pedda Sanniyasi Razu, after 
the last male member of the family of 
Viswanada Row had died and the estate 
had vested in his widow, could justify the 
plaintiff’s claim. The learned District Judge 
lias dealt very fully with the facts and wo 
need not repeat his reasons for holding that 
plaintiff’s allegations, supported by interested 
witnesses of low credit and in parts im- 
probable, are not proved. It is also on this 
account unnecessary for us to adjudicate on 
the legal objection to the admissibility of 
Exhibit B, on tho ground that it is un- 
registered. We refer, however, to one point 
because stress has been laid on it here in 
argument. It is urged that the learned 
District Judge has been led by a mistaken 
construction of Exhibit VI (a), not only to 
find that Pedda Sanniyasi died about 1840 
and, therefore, could not, as plaintiffs allege, 
have consented in 1853 to an adoption, but 
also to allow this mistake to influence his 
consideration of tho evidence as a whole. 
Ftrdly, liowever, there were other good 
reasons besides those based on Exhibit VI 
(a) for his conclusions, and secondly, his 
argument from that document was, in our 
opinion, sustainable. It is said that it was 
not, because it took no account of the 
possibility that Pedda Sanniyasi was the 
son, not of Veeyamma, but of another wife 
of his father, and that, therefore, the reference 
to only one son by tlie former as alive in 
1841 does not entail that Pedda Sanniyasi 
was dead then. This objection is alleged 
to be tho stronger, because there is no 
reference even to Pedda Sanniyasi’s widow 
or her right to maintenance, and because 
in Exhibit AA, in 1855 Veeyammu’s only 
son, not her only surviving son, is mentioned. 
The sufficient an.swera to all this seem to us 
to ho that (1) the reference to an only son 
in Exhibit AA was sufficiently explicit for 
the purpose of tho writer; (2) no reference to 
Pedda Sanniyasi’s widow or her maintenance 
wa.s necessary in Exhibit VI (a), because it 
dealt only with the succession to the estate 
of Veeyamma, her mother-in-law, not with 
any of the ancestral property of her husband 
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wliicli alone was liable for her claim to 
maintenance; (3) as the District Judge has 
shown, the suggestion that Pedda Sanniyasi 
was not the son of Veeyamma was made only 
at the hearing and was supported by no 
acceptable evidence. 

The earliest of the consents relied on, 
which we can treat as proved, is Exhibit HI. 

It is a letter from one Borroya Bhushena 
Bao, now deceased, the great-grandson of 
tlie brother of the great-grandfather of 
Pedda Sanniyasi, to whom the adoption was 
made, and of the great-great-grandfather 
of Viswanadha Row, the last male-holder. 
He was, therefore, in almost the remotest 
class of reversioners to the latter, and accord- 
ingly even if Exhibit R1 contained every- 
thing essential to a valid consent, it could 
affect the justification for the widow’s action 
only in an infinitesimal degree. It further, 
however, consists merely in a general state- 
ment that the writer welcomes her intention 
to adopt and contains no approval of the 
adoption of 1st plaintiff in particular or 
indication that his selection was known. 
In fact the 1st plaintiff’s father deposed as 
the 1st plaintiff’s witness that he Avas asked 
to give him for the purpose only after 
Exhibit A, five months later. Ko doubt the 
learned District Judge is mistaken in his 
statement that the other matters referred 
to in Exhibit R1 as reserved for discussion 
are shown by evidence to have included the 
choice of a boy. But on the evidence avail- 
able and the terms of Exhibit Rl, avo must 
bold that it, at the highest, authorized the 
adoption of any boy at any time and, therefore, 
was useless, vide Suryanarayana v. VenMa- 
vftmmta (1), and that, as the learned Districb 
Judge opines, it expresses only a general 
willingness to consider the making of an 
adoption favourably, the necessary final con- 
sent to a specific adoption being reserved 
until details are available. In these cir- 
cumstances Exhibit Rl must be dismissevl 
from consideration. Exhibit B and the 
evidence regarding the consents of the 
allegel signatories to it must also, avo agree 
with the learned District Judge, be rejected. 
It follows that the consents in evidence, 
Exhibits A and Al, are those only of the 1st 
plaintiff's witness who is the 1st plaintiff’s 
father, Aiyappa Razu, and the 1st plaintiff's 


witness’ brother, now deceased. They were 
members of the third of the classes into 
which the learned District Judge has divided 
the reversioners. On the other hand, it is not 
shown that the members of the second class 
the remaining members of the third class 
or the members of the fifth class were 
coihsulted; and, a most important fact, the 
nearest reversioner, defendant’s father, 
K. Sanniyasi Razu, refused his consent. 
The question is Avhether Exhibits A and Al 
are sufficient authority for the adoption in 
these circumstances. 

As regards K. Sannayasi Razu, there is 
an averment in tlic plaint that he consented 
to the adoption of his own son, 2nd defend- 
ant, in 1882, the suggestion being that he 
baa now withdrawn his consent capriciously. 
We do not think that the evidence of the 
untrustworthy plaintiff’s 7th witness and the 
inference from Exhibit A justify even the 
qualified acceptance Avhich the learned 
District Judge has given to this part of the 
case. And in any event it is clear that (1) 
this arrangement Avas abandoned before 1890, 
the date of Exhibit V (a) to be refered to 
later, and (2) such a consent might properly 
be limited to the adoption of the son of tho 
consenting sapinda and would lose its 
validity after lapse of time duing which 
circumstances had changed; Suhramanlam v. 
Venkamma (2), and Suryanarayana v. Venkat- 
rainan (1). As regards Exhibit D2 in Avhich 
K. Sanniyasi refused his consent, it is first 
material that it is not sIioavu to have been 
sent in response to any request for his 
opinion, since its language does not imply 
any, and tho only evidence of one, plaintiff’s 
7th AAotness, is useless intrinsically and 
bec.au -Je it relates to a re.quest in 139 b 
AA'lieii neither plaintiJ nor any other boy 
had been seloctcvl. Exhibit D2, therefore, 
resomble.s tho communication from the 
plaintiff referred to in Sub ran many am v. 
Venkamma (2), and avo must hold that tho 
Avidow was not relieved from the duty of 
consulting K. Sanniyasi in consequence of 
it, and that he was not under an obligation 
to give his reasons exhaustively in it, when 
they had n.)b been asked for and presumably, 
therefore, there was no desire to consider 
thorn fairly. In fact Exhibit D2 Avarned 


(1) 26 M. 681. 


(2) 26 M. 627: 13 M. L. J. 239. 
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the widow against the adoption on the 
ground that, as a mere maintenance-holder 
she was not competent to make it, a rough 
statement apparently of the legal argument 
based on the vesting of the estate in 
Viswanadha Row’s widow, which the learned 
District Judge accepted. K. Sanniyasi 
was certainly entitled to present it for con- 
sideration, if only tentatively and as a 
preliminary to the making of the other 
objections, which were also available and 
to which we refer. 

Those objections are material also with 
reference to the value of the consents 
obtained, Exhibits A and Al. The learned 
District Judge has dealt at length with the 
facts and it is clear that (1) Narasayamma, 
his widow, took no steps to adopt for at 
least thirty years from the later date, 
alleged for the death of Pedda Sanniyasi 
by the plaintiffs, (2) she then very possibly 
owing to dissatisfaction with her position on 
the succession of Malialaksh mamma, widow 
of the last male -holder of the estate, merely 
sent Exhibit S to the Collector, (3) she 
formally abandoned her intention to adopt 
in 1890 by Exhibit V, in consideration of 
the continuance of her very substantial 
allowance, (4) she revived that intention in 
1895, only after Mahalakshmamma had taken 
steps towards an adoption, apparently 
because there was no indication that any 
member of her own and the first plaintiff’s 
branch of the family would be chosen and 


her opportunities for deriving advantage 
from the estate might be diminished, (5) she 
then adopted the 1st plaintiff, though he 
would not bo capable of performing her 
husband’s ceremonies for over twelve years. 
The learned District Judge was apparently 
deterred, by the first part of the dictum of 
the Privy Council in the pennltimate 
paragraph of Vellanhi Venkata Krishna llcu) v. 
Yenkata BamaLakshmi (3), from holding that 
the foundation of the widow’s motives in no 
legitimate desire for her husband’s spiritual 
benefit or the perpetuation of his family, but 
in the caprice and personal advantage, was not 
decisive. We need not consider whether the 
oanclusion of that dictum did not authorise 
him to do so, nor need we go through the 
cases to which he has referred. For though 
the circumstances enumerated imposed 


(3) 1 M. 1Y4; 4 I. A. 1| 26 W. E. 21$ 1 lud. Jur, 63 
6 Sar. P, C. J. 66p| a Suth. P. 0. J. 85^ 
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a special obligation on NaTOsaj^mma place 
her conduct beyond suspicion, it is plain that, 
having failed to consult the 1st defendant’s 
father, the nearest reversioner, and to obtain 
the consent of any but three comparatively 
remote sapMas of whom two were interested 
directly in approving her project, she made 
no such hona fide effort to take the opinion of 
tlie saplndas or a majority of them as the 
law requires. We, accordingly, agree with 
the learned District Judge that the adoption 
was made without the necessary authority 
and was, therefore, invalid. 

The consequence is that the appeal fails 
and is dismissed with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent Appeal No. 3 op 1914. 

April 6, 1914. 

Present: — Mr. Stuart, A. J. C» 

INDAL SAH — Plaintiff — Appellant 
versus 

BHABHUTI SINGH— Defendant— 
Respondent. 

Landloid and ten-ant— Transfer by tenanUat-will-^ 
Transfer illegal— Sab-tenant and U^jnsferee, relation 
between. 

The relationship of landlord and tenant does not 
exist between the transferee of a tenant-at«will’s 
holding and the sub-tenant of that tenant who does 
not admit the title of the transferee, inasmuch as 
there exists no contract between the transferee and 
the sub-tenant to hold land and pay rent therefor, 
and the transfer being illegal the • transferee cannot 
be considered to be an agent or representative of the 
tenant. 

Appeal against the order of the District 
Judge, Hardoi, dated 2l8t November 1913, 
reversing that of the Assistant Collector, 
Hardoi, dated 10th September 1913. 

Babu Baeudeo Lai, for the Appellant. 

Babtt hhri Prasad, for the Bespondont. 

JUDGMENT. — Snbba Singh was a tenant- 
at-will of a certain agricultural plot. Ho 
esoented a deed which purported to bo a 
mortgage with possession of liis ^ rights as 
tenant in favour of Indal Sab. It is admitted 
that a tenant-at-will has .no tran-sferablo 
rights which aro capable of being mort^ged. 
Nevertheless Indal Sah sued Subba Singh 
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for possession of the agricultural holding in 
question which was in the physical posses- 
sion of Bhabhuti Singh, stated to be tho 
sub-tenant of Subba Singh, and obtained a 
decree in July 1895 for possession of the same. 
Having obtained this decree Indal Bah 
issued a notice of ejectment on Bhabhuti 
Singh which was contested by tho latter in 
the Revenue Courts. The Revenue Courts 
refused to allow the ejectment. Indal filed 
a further notice of ejectment which was 
also contested in the Revenue Courts. The 
Revenue Courts for a second time refused to 
allow ejectment. Indal Sah then instituted 
the present suit for arrears of rent against 
Bhabhuti Singh. This suit was decreed by 
the learned Assistant Collector, but dismissed 
by tho loarnetl District Judge. I do not 
consider that it is possible to find that the 
relationship of landlord and tenant exists 
between a party who bases his title upon a 
transfer of what is admittedly not trans- 
ferable and a party who has never admittevl 
his title in any way. Bhabhuti Singh had 
at no time agreed to hold land from Indal 
Sah or to pay rent to him. Indal Bah 
cannot be considered as Subba Singh’s agent 
or representative inasmuch as tho transfer 
from Subba Singh to him was an illegal 
transfer. There being no relationship of 
landlord and tenant between the parties no 
suit can lie in the Rent Court for arrears 
of rent. I agree with tho reasining of tho 
learned District Judge and dismiss this 
appeal. 

The appellant will pay his own costs and 
those of the respondent. 

Appeal dismissed. 




LOWER BURMA CHIEF COURT. 

June 1, 1914. 

Present: — Sir Henry Hartnoll, Olfg. Chief 
Judge, and Mr. Justice Ormond. 

MA KYAING — Appellant 
versiis 

MABIIWE THIN AND OTHERS — Respondents. 

Civil Pvocediirti VjIv (.Irf V of 190S), 104 els. 

(1) U)i (^) — Appeal jrom appellate order. 

Where a Court refasea to file an award made with- 
out tho intervention of tlio C lurt and that order is set 
aside on appaal, there is no ajH^cal from the order of 
tho Apjiallate Court. 

~ Mr. Mditnj f///:-*, for tho Appellant. 
JUDGMENT. 

HvnTNOLii, Oi-’i'M. C. J. — 1 am of opinion 
that this appeal deo.^ not lie. 

Ma Shwo Thin applied under rule 20 of 
the second Schedule of the Code of Civil 
Procedure that an award be filed in Court. 
The Court refused to file the award and 
dismissed the application with c^sts. A 
decree was then drawn up. 

An appeal was then laid to the Divisional 
Court. It was clearly against the order 
refusing tD file the award, though it asked 
for tho reversal of tlie judgment an«l decree 
of the District Court. The order of tho 
Divisional Court was that the decree of the 
lower Court was set aside, and tliat there 
will be a decree for tho plaintiff-appellant 
for enforcement of tho award, as prayed for, 
the costs of plaintiff-appellant in both 
Courts being borne by the respondents. A 
decree was drawn up in accordance with 
the order. An appeal was given from tho 
order of the District Court refusing to file 
the award by section 104 (1) (/) of the 
Code of Civil Procedure. That portion of 
the so-called decree of the District Court, 
which dealt with tho refusal to file the 
award, was not a decree, as by section 2 (2) 
of the same Code a decree shall not includo 
an adjudication from which an appeal lies 
as an appeal from an order. The decision 
andved at by the Divisional Court is not 
expressed in correct terms. The Couit 
should have ordered tho award to bo filed and 
then should have proceeded to pronounce 
judgment according to the award, and then 
on tho judgment so pronounced a decree 
should have followed. The present appeal 
in substance is one against the decision of the 
Divisional Court that tho award was valid and 
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Hhonld be enforced. In effect it is an appeal 
against an order passed in appeal directing 
an award to be filed. 

Such an appeal is forbidden by section 104 
(2) of the Code. That portion of the decree 
of the Divisional Court which concerns the 
order for the filing of the award clearly 
comes within the provisiijns of section 
104 (2). It is only this part of the decree that 
is objected to and it is not alleged that the 
decree is in excess of or not in accordance 
with the award. 

I would, therefore, dismiss the appeal. 

Ormond, J.— 1 concur. 

Appeal dtsmitineil. 


MADRAS HIGH 00 CRT. 

Civil Revision Petition No. 124 op 1913 
March 3, 1914. 

Present: — Mr. Justice Wallis and 
Mr. Justice Ay ling. 

MUNIAPPA TlEDDl— Defendant 
— Petitioner 
rersHs 

SDBI3A RAO and others — Respondent^. 

Madras Eatntr’s Lind Act {I of i;)08), * ,3 (2) {d) — 
Larul revenue of pmtwn of village granted ab inain- - 
Estate — Suits for rent — Juris licfion. 

Where the land revenue only oj a iHjrtion of a 
village has been granted as an inrnn, the inam doe-} 
not becom? an estate within the meaning ot section 
3 (2), clause (rZ) of the Estates Land Act and CimI 
Courts have jurisdiction to entertain ."uits for 
rent. 

Petition, under section 25 of Act IX of 
1837, praying the High Court to revise tlie 
decree of the District Munsif of Sliolingar 
in Small Cause Suit No. 458 of 1912. 

Mn T. M. Kriilinasivcuni AfyaVy for the 
Petitioner. 

Mr. B. Narasimha Rao, for the Respond- 
ents. 

JUDGMENT.^Section 3 (2) (d) of the 
Madras Estates Land Act includes in the 
definition of estate any village of which the 
land revenue alone has been granted in 
inam to a person not owninj the kudlraram, 
provided that the grant has been made, 
confirmed or recognized by the British 
Government, or any separated part of such 
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village. The latter words must be taken to 
mean a separated part of a village of which 
village the land revenue alone has been 
granted in inam, to a person not owning the 
ht livaram right. In this case the land 
revenue of the whole village has not been 
granted in inam^ but only the land revenue 
of a portion. Therefore the inam does not 
come within the terms of tlio definition — 
Section 3 (2) i^d) which must he strictly con- 
strued. I'lie District Munsif, therefore, had 
jurisdiction. This petition is dismissed with 
costs. 

Petition dism issed. 


OUDII JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 7 of 1914 
May 4, 1914. 

Piesent: — Mr. Stuart, J. C. 
SANWAL SINGH and others — Plaintiffs 
-Appellants 

rersHH 

PR AC DUT AND OTHERS— Defendants — ‘ 
Respondents. 

Civit Prorudme l^ode {Art nV of 1882;, x. 316— 
iUrit Pnundurv Code (Acd T of 1908), s. 65 and 0. XXI, 
/ Ot Court. sale eonjiruied — Sale-rvrtificate not obtain- 
ed —Aurt>(tu-i)urelta.sei, title of, not vitiated. 

Wlunv a (.’i)iu't-sule conlirmed, the purchaser’b 
failure to obtain a sah*-certiHeatc from the Court cloei* 
not vitiate his title. 

(luddov, Ptvvi Lal,\{) A. 188; A. W. N. (1897) 
14, referriul to 

Appeal against tlie order of tlie Sub-Judge, 
Unao, dated Kith October 1913, upholding 
tliat (»f tlie Munsit, Soutli Unao. 

JUDGMENT. — The solo point for deter- 
iniiiation in this appeal is wlietlier a 
failure to obtain a certiHcate under the pro- 
visions of section 316, Act XIV of 1882, 
vitiates tlie title of the purchaser at a Court- 
sale. In this case it is proved beyond the 
possibility of reasonable doubt that a certain 
sliare was purchased at a Court-sale and 
that that sale was confirmed. But there is no 
evidence that a certificate, such as is 
reauirod under the provision.s of section 316 
of tlrj ab )ve -111 rationed Act, was ever issued 
to the purcliasei'. An exactly similar case 
will bo found in Ghiddo v. Piari Lai (1). 

(1) 19 A. 18B; A. W. N. (1897) 14. 
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There Justice Aikman decided that the 
mere fact of the auction -purchaser not having 
obtained a sale-certificate did not entitle 
any other person to treat the sale as a 
nullity. The principle enunciated by Justice 
Aikman appears to me to be beyond question 
and its acceptance involves the failure of the 
present appeal. 

It is not necessary in the circumstances to 
issue notice to the respondents. I dismiss 
this appeal under the provisions of Order 
XLI, rule 11. 

Appeal dumisseil. 


MADRAS HIGH COURT. 

City Civil Coukt Appeal No. 3 of 1914. 
April 23, 1914. 

r resent: — Sir Charles Arnold White, Kt., Chief 

Justice, and Mr. Justice Seshagiri Aiyar. 

TIRUPATI VARAUACHARIAR and 

ANUTH EH— *DeFENDAN1> — APPELLANTS 
versus 

A. PARTHASARATHY IYENGAR— 
Plaintiff — Rb^spondent. 

Ciril Pioce<fuv<‘ Code (Act To/ 1908^, (). XIVy r. 3 
(1) (O;, <). Xr, r. 3 (1), prorino — Sinnmonh to defend- 
nntfor settlompnt of issues only ■ Suit finally disposed of 
— Jurisdiction. 

Where suiiimoiis was issued for settlement of issues 
<mly, a Court has no jurisdiction to make a final 
disposal of the suit on the day faxed for issues. 

Krishnohliiihati v. Eainamurfi, 10 M. 198, followed. 

Appeal against the decree and judgment 
of the City Civil Court of Madras, in Origi- 
nal Suit No. 42 of 1914. 

FACTS. — This suit was for the recovery of 
a female child. The plaintiff is the father of 
the child, the defendant is the maternal grand- 
father. The child’s mother died and on her 
death the plaintiff married a second wife and 
was living in Bangalore employed as a clerk 
on Rs. 20 a month. The allegation of the 
plaintiff was that the maternal grandfather 
is trying to get the girl married to his own 
grandson and that such marriage was not 
for the benefit of the child, and that he has 
procured a proper bridegroom for her and 
that the defendant would not give the child 
in his custody. The defendant put in a 
statement dispu ting the allegations. On the 
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day the case came on for settlement of issues 
the City Civil Judge examined the plaintiff 
and the defendant and without recording 
further evidence disposed of the suit by pass- 
ing a decree for the plaintiff. The present 
appeal is against the decree in the .suit. 

Mr. G. iS. Jiamarhandra Aiyar (with him 
Mr. AT. Viswnnndha Aiyar), for the Appellants. 

Mr. V. Purushothama Aiyar, for the Re- 
spondent. 

JUDGMENT.- “We do not think it was 
Avithin the power of the learned Judge to dis- 
pose of the case at the first hearing. 
See Krishnahhuhati v. Pamamnrti (1). 

The summons was issued for the 
settlement of issue.i only and the Vakil who 
appeared before the learned Judge at the 
first hearing tells us (and the other side 
are not able to say this is not so) that he 
objected to the disposal of the case at the 
first hearing. I’liis being so we mu.st hold 
that the proviso to Order XV, rule 3 (1), 
does not apply. Order XIV, rule 3 (6), 
clearly has no application to the present 
case. We must, therefore, set aside the decree 
and direct the learned Judge to di.spose 
of the ca.se according to law after hearing 
such evidence as the parties desired to 
adduce and as far as possible ascertaining 
the wi.shes of the child. Costs will abide 
the result. 

Decree set aside; Suit reiminded, 

(!) 1« M. 198. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Mlscellaneous Appb^al No. 48 of 1913. 
October 16, 1913. 

Present : — Mr. Piggott, J. C., and 
Mr. Lind.say, A. J. C. 
NARINDRA BAHADUR SINGH and 
ANOTHE u — P laintiffs — A ppe l lants 
versus 

HAJl ABDUL HAQ and others — 
Defendants — Re s pon de nts . 

“Taluqdari property** — Question of law^Affidavit on 
question of law, weiyht of -^Injunction, temporary, 
grant of— Sale in execution, s^ay of— Civil Procedure 
Code. (Act V of 1908), 0. XXXIX r. 1. 
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Tho question whether a certain property is 
property” is principally a question of law, 

ThakurainBilraj Kauwar v. BieJagntpal Singh, 7 O. 
0. 248; 26 A. 393; 8 0. VV. N. 699; 31 I. A. 132; 1 A. 
L. J. 384 (P. 0.), referred to. 

Henoe, an affidavit to tin effect that a property is 
property” carries no weight as it is 
simply an interested party’s declaration on a ques- 
tion of law. 

The sons of a judgment-debtor filed a suit tor 
declaration that the property notidjd for sale was 
their joint family property and applied fora tem- 
porary injunction to stay the sale. The decree- 
holders resisted the application and filed an affidavit 
to the effect that tho proparty was ^Haliiqdari pro- 
party” belonging absolntely to tho judgment-debtor. 
A counter-afiidavit could not, owing to some difli- 
culties, be filed on behalf of the sons; 

Held, that under the above circumstances an in- 
junction might properly be granted. ^ ^ 

Brojendr>i Knm'ir Bii Chowdhuri v. Bup Lull Voss, 
12 C. 515, followed. 

Appeal against an order of the Subordinate 
Judge, Bara Banki, dated 11th September 
1913. 

Mr. St. George /acksou and Babu Jiban 
Krishna Banerji, for the Appellant. 

Mr. Sadiq Alt Khan, for Respondent No. 4. 

Baba Hari Kishen Dham, for Respondent 

No. 3. . . j • . 

JUDGMENT. — The question for decision 
in this appeal is whether on the facts as dis- 
closed in the Court below the appellants were 
entitled to obtain a temporary injunction 
under Order XXXEX, rule 1, of the Code 
of Civil Procedure staying the sale in e.'cecu- 
tion of certain immoveable property. 

The facts are shortly as follows:— 

Babu Ram Singh, the father of the 
appellants, borrowed various sums of money 
•from four persons who have obtained decrees 
against him in respect of the debts. The 
decree-holders have attached three villages, 
alleging them to be the sole property of the 
judgment-debtor, and have had them notified 
for sale. On the 11th September 1913, the 
last working day before the Civil Courts’ 
vacation, the appellants filed a suit in the 
Court of the Subordinate Judge of Bara 
Banki praying for a declaration that the 
villages advertised for sale are joint family 
property belonging to themselve.s and their 
father, the judgment-debtor, and that their 
(plaintiffs’) interest in the property was not 
liable to be sold in execution of tho decrees. 
A separate application was made on the same 
date asking that the execution sale should 
be stayed pending the disposal of the suit. 
The application was resisted by the decree^ . 
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holders two of whom filed an affidavit to the 
effect that the villages were *^talukilarr pro- 
perty belonging absolutely to their judg- 
ment-debtor. In his order refusing tho 
application the Subordinate Judge states 
that tlie plaintiffs’ Pleader was unable to file 
any counter-affidavit to rebut the assertion 
that the property was part of an estate which 
according to tho law obtaining in Oudh 
descends to a single heir. It was for this, 
among other reasons, that tho Subordinate 
Judge refused to issue an injunction. It is 
explained here that one of the pliintiff.3 
is a youth of about eighteen while the 
other plaintiff is a minor and that it 
was not possible for their Counsel to obtain 
adequate instructions which would have 
enabled him to file his counter-affidavit 
before the Court closed for the vacation. 

It is stated in this Court, and the fact is 
not apparently disputed, that Ram Singli, the 
judgment-debtor, took this estate under a 
Will executed in his favour by hi.s mater- 
nal grandfather, Lai Bahadur Singh, who 
was the owner of property constituting an 
estate of the kind described in List III, section 
8, of the Oudh Estates Act. Tho point 
taken, therefore, is that this property is no 
longer ‘‘estate’' within the meaning of tliat 
expression as used in the Oudh Estates Act, 
inasmuch as Ram Singh is not a person who 
“would have succeeded” his maternal grand- 
father [cf, sections lo and 14 of the Ondh 
Estates Act I of 1869 and the ruling of 
their Lordships of the Privy Council in Tha- 
knrain Btxlraj Kunwar v. Roe Jag af pat Shigh 
(1).] If the property is no longer “estate” 
in the sense indicated it must be held subject 
to the rules of Hindu Law and it may be, 
therefore, that the claim of the plain tiff s- 
appellants that the property is joint family 
property is well founded. It is not for us 
at this stage to express any opinion as to the 
merits of the claim, but in the circumstances 
we think it may fairly be said that there is 
a danger of a wrongful sale in execution, and 
it is, we think, proper to take into considera* 
tion tho difficulties which these plaintiffs 
may have to encounter in recovering their 
share of the property from the auction-pur- 
chaser, should they succeed in obtaining the 
declaration they are asking for in their suit. 
The villages, we understand, have been 
(1) 7 0. 0. 248 (P. C.); 26 A. 808; 8 0. W. K. 699i 
81 1. A. 182; 1 A. L. J. 884. 
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advertised as the exclusive property of Kam 
Singh. As regards the affidavit filed by two 
of the decree-holders to the effect that the 
property is ‘ taluqdarl property” it cannot 
be regarded as of much weight. The ques- 
tion whether any property is of that descrip- 
tion is principally a question of law upon 
which the declaration of opinion of a party 
interested' is of no value whatever. 

It has been held [vide Brojendra Kumar Hal 
Chowdhuri v. llup hall Dons (2)] that in a 
case like the present an injunction may pro- 
perly issue to stay tlie sale of property in 
execution of a decree and we are of opinion 
that all things considered the appellants have 
made out a fair case for this relief. They 
claim to have a two-thirds share in the dis- 
puted property and allowing the appeal in 
part, we direct that a temporary injunction 
do issue restraining the decree-holders-respond- 
ents from bringing to sale more than a 
one-third share in the villages in dispute 
pending the disposal of the suit of the plaint- 
iffs -appellants. 

We make no order as to costs. 

Appeal partly allowed, 

(2) 12 C. 615. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 270 or 1910. 

October 7, 1913. 

Present: — ^Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

KRISHNAPPA CHETTY— Dependant- 
Appellant 
versus 

ABDUL KHADER SAHEB and others— 
Plaintiffs — Respondents. 

Civil Procedure Code (Act V of 1U08;, O. XXI, rr. 
60, 61, 63 — Order on claim petition, nature of— Suit 
under r. 68 — Continuation of claim proceedings — 
Transfer of Property Act (IV of 1882^, s. 52 — Lia 
pondons — Sale of attached property after order or claim 
petition and before suit by unsuccessful party ■^Liinita’- 
tionAct (IX of 190SJ, s. 21, 3ch. I, Art. ll— Pur- 
chaser poiideiite lifce — Plea of limitation, 

Saits ondar Ordar XX t, rale 63, are not original 
suits but a more oontinaation of projeodings in the 
claim petitions. Therefore all alienations of the 
attaohod property made after the date of order 
passed on the olaim petition and before the institu- 


tion of the suit to set aside that order are 
alienations pemlente lite within the meaning of sec- 
tion 62 of the Transfer of Property Act. 

An alienee pen lente life not being a necessary 
party cannot, if made party after the period of 
limitation, advance the plea of limitation under 
section 22. 

Py*r 8 tdasiva Aiyir,J. — An order on a claim petition 
under Order XXI, rules 60, 61, is connected with rights 
ill immoveable property attached and is not merely 
an affair between the parties in their personal ca- 
picities uncoaiif'cted with rights to and over the 
properties. 

Second appeal against the decree of the 
District Court of Salem, in Appeal Suit No. 
197 of 1905, preferred against that of 
the District Munsif of Tirupattur in Original 
Suit No 927 of 1903. ^ 

Mr. K. IL Suhranuinia Sastriar, for the 
Appellant. 

Mr. T, V. MuthulcrisJma Iyer, for the Re- 
spondents. 

This second appeal coming on for hearing 
on the 26th September 1913 and the 1st and 
2nd October 1913, respectively, and having 
stood over for consideration till this day, the 
Court delivered the following 
JUDGMENT. 

Sadasiva Aiy.vr, J. — The third defendant 
is the appellant before us. When the plaint- 
iff attached plaint properties in execution 
of the decree which he had obtained in 
Original Suit No. 20 of 1897 on the file of 
the District Court of Salem as the properties 
of his judgment-debtor (the present 2nd 
defendant), the present Ist defendant put 
in a claim as the owner of the properties. 
His claim was allowed and the properties 
were released on the 18th December 1902. 
The present suit was brought on the 21st 
October 1903 (within the one year allowed 
by law) by the plaintiff to establish his 
right to attach the plaint properties as the 
property of his judgment-debtor, the present 
2nd defendant. The 3rd defendant, the 
appellant before us, purchased the plaint 
properties from the claimant (namely, 
the 1st defendant) on the 29th December 
1902, that is 11 days after the order on the 
claim petition in the 1st defendant's favour. 
He, however, never took actual possession 
of the lands and merely got a rent-deed, 
Exhibit B, on the very same date from the 
1st defendant. The plaintiff, who evidently 
did not know of this sale-deed to the 3rd 
defendant by the Ist defendant, brought this 
suit making defendants Nos, 1 and 2 alon^ 
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parties to the suit; and when he brought the 
suit, the one year’s period of limitation (as I 
said before) had not expired. The 3rd 
defendant applied to be brought on the record 
as supplemental defendant and was made 
supplemental defendant on the 20th March 
1904. On the date when he was so made 
as supplemental defendant, more than a year 
had elapsed from the date of the order on 
the claim petition in the 1st defendant’s 
favour. Both the lower Courts found all the 
facts in the plaintiff’s favour and decreed 
the plaintiff’s suit. Hence this second appeal 
by the 3rd defendant. There ai'e 16 grounds 
alleged in the memorandum of second 
appeal. Except the contention as to limi- 
tation which I shall presently consider, the 
other contentions are clearly unsustainable. 
One contention not put forward in the lower 
Courts was argued before us. That was 
based on the following facts. One Narasinga 
Bow claimed a charge on the plaint properties 
on the basis of some transactions between 
himself and the 1st defendant. That claim 
he put forward when the properties were 
attached by the plaintiff*. His claim was 
allowed in December 1902. The 3rd defendant, 
out of the purchase-money due by him to 
the 1st defendant, paid Ks. 400 to Narasinga 
Row. The 3rd defendant’s contention based 
on these facts is that he is entitled to stand 
in the shoes of Narasinga Row and, as the 
plaintiff has not set aside the claim order 
in favour of Narasinga Row by a suit against 
Narasinga Row within one year of the date 
of that order, the defendant is at least entitled 
to a charge to the extent of Rs. 400 on the 
plaint lands. I think that this fresh con- 
tention cannot be allowed to be raised in 
second appeal especially as the order, Exhibit 
A, in Narasinga Row’s favour does not state 
what was the exact nature of the claim which 
was put forward by Narasinga Row, that is, 
whether the claim he put forward was to a 
charge of Rs. 400 on these plaint properties. 
Fresh evidence would be required, namely, a 
copy of the claim petition filed by Nara- 
singa Row before we could safely find that 
the order. Exhibit A, gave him a charge to 
the extent of Rs. 400. Such fresh evidence 
should not ordinarily be allowed to be adduced 
in second appeal by a litigant who failed to 
raise in the lower Courts the contention in 
support of which the fresh evidence is 
required. As I said, the only “ contention- 


which requires serious consideration is the 
contention as to limitation. This contention 
may be formulated thus: — 

(а) The plaintiff’s cause of action to bring 
the suit is the order passed in the 1st de- 
fendant’s favour in December 1902. The cause 
of action was, no doubt, on that date to be 
prosecuted against the 1st defendant as he 
claimed then to be the owner of the property 
and the claim order was passed in his favour 
in respect of the property which the plaintiff 
attached in execution of the plaintiff’s decree. 

(б) When the 3rd defendant afterwards 
purchased the property, the cause of action 
bectme directed and prosecutable against the 
alienee (the 3rd defendant) and any suit 
brought by the plaintiff to set aside the order 
on the claim petition should be directed 
against the 3rd defendant who had become 
a necessary party defendant to such a suit. 
The 1st defendant’s interest in contesting the 
plaintiff’s alleged right to attach the properties 
as the properties of his judgment-debtor ceased 
Avith the 1st defendant’s alienation of the 
properties to tlie 3rd defendant, and hence 
the 1st defendant was no longer the proper 
party to be impleaded in the suit whicli, the 
plaintiff* luid to bring under Order XXI, rule 
63, corresponding to the old section 283 of 
the Civil Procedure Code. As the necessary 
party (the 3rd defendant) was not brought 
on record till March 1904, that is, till after 
the expiry of the one year’s period, the 
present suit is barred by limitation as against 
the 3rd defendant who now represents the 
right in the lands, the validity of which 
rights was established as against the plaintiff 
by the order on the claim petition. 

Mr. T. V. Muthukrishna Aiyar, wlio ap- 
peared for the plaintiff- respondent, advanced 
in a very able manner three sets of arguments 
in reply to the appellant’s above contentions. 
One argument was founded on the considera- 
tion that the suit brought under Order 
XXI, rule 63, is of such a peculiar nature that 
it can be brought only against the successful 
claimant in the claim petition, and that the 
successful claimant’s alienees ought not to be 
made defendants as the cause of action vested 
in the unsuccessful decree-holder against 
the successful claimant personally. I am, 
however, unable to accept this argument. 
The order on the claim petition is connected 
with rights in immoveable property (the 
decree-holder claiming a right to attach it 
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and the claimant putting forward a right 
in himself in the property which entitles him 
to have it released). Hence the suit is not 
concerned merely with personal rights and 
personal liabilities. Coming next to the 
second argument of Mr. T. V. Muthukrishna 
Aiyar, if I understood him aright, his con- 
tention might be stated thus:— Though by 
the order on the claim petition, the attached 
property was released in favour of the claim- 
ant, it was not a final release. The effect 
of the release might be nullified if the decree- 
holder’s suit brought within one year after 
the release order w’as successful. Hence as 
regards the validity of alienation between 
the date of the claim petition order and the 
date of the suit brought to set aside 
that order, the attachment must be 
deemed to be subsisting. If the attachment 
is in essence subsisting, section 64 of the 
Civil Procedure Code, old section 276, enacts 
that alienations of property under a subsisting 
attachment shall be void as against all claims 
enforceable under the attachment. The 
alienation to the 3rd defendant by the 1st 
defendant is, therefore, void The 3rd defend- 
ant is, therefore, not a necessary party. 

I think that this argument also cannot be 
accepted, as section 64 clearly contemplates 
alienations by the judgment-debtor and not 
by a successful claimant as pointed out by 
the appellant’s learned Vakil, Mr, K. R. 
Subramanya Sastriar. Mr. Muthukrishna 
Aiyar quoted behjre us passages from several 
decisions passed by the High Courts to-sup- 
port the above two contentions, rza;., (1) that the 
suit brought under section 283 is a sort of 
personal suit and (2) that the release of the 
attached property in favour of a claimant is 
not a final release. 1 do not think it ne- 
cessary to refer to the decisions in detail. 
The second contention is, though correct, 
irrelevant to this case. As regards the first 
contention, lot)se general expressions found 
in judgments ought to be read in' the light 
of the facts and circumstances of the par- 
ticular cases in which the decisions were 
given and, so reading the passages relied 
upon, I cannot hold that they support the 
contention that the order on a claim petition 
is merely an affair between the parties in 
their personal capacities unconnected with 
rights to or over property. 

The third argument of Mr, T, V. Muthu- 


krishna Aiyar might be thus stated:— The 
suit brought under Order XXI, rule 63, is a 
mere continuation of the proceedings in the 
claim petition. As such, all alienations 
during the continuance of the proceedings 
originated by the claim petition till the 
disposal of the suit biwmght to set aside the 
claim petition order are alienations 
pendente life and are affected by the doctrine 
of lu pendens formulated in section 52 of the 
Transfer of Property Act. If so, the aliena- 
tion to the 3rd defendant by the 1st defendant 
was an alienation pendente Ute and the 3rd 
defendant as such alienee was not a necessary 
party to the suit. He might be made a party 
defendant as an act of grace by the Court 
in order that he might be allowed to protect 
his interest; but as he is not a nevessnry party, 
he cannot raise the question of limitation 
based on the fact that he was made a party 
after the period of limitation had expired ; in 
other words, he cannot take advantage of the 
provision contained in section 22 clause (1) 
of the Limitation Act. If, through the 
doctrine of Us pendens, a decree passed against 
the 1st defendant will be binding upon the 
3rd defendant, the 3rd defendant is, of course 
not a necssary party. 

I think that this contention is a sound one. 
I am free to confess that it was only after 
a good deal of hesitation and consideration 
that 1 was able to come to the conclusion as to 
the soundness of this argument. In Kolasherri 
ninth Naminan v. Kolasherri lllath Nilakandan 
Namlmdri (1) Turner, C. J., and Muthusamy 
Aiyar, J. made the following observations: 
‘‘The Code of Civil Procedure contains no pro- 
visions enabling a Court, other than a Court of 
Appeal or a High Court acting under section 
622, to discharge an order of attachment issued 
by another Court. Where a person deems 
himself aggrieved by the issue of an order 
of attachment, he should apply to the Court 
which issued the order to recall it; if he fails 
to obtain relief because his right is uncertain, 
he must go to a proper Court to establish 
that right. The Court to which he may 
have to resort for the establishment of his 
right may, as it is in the present case, be the 
same Court by which the order for attach- 
ment was issued; it may be a Court of inferior 
jurisdiction. It could not have been contemp- 

(1) 4M. 131. 
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lated that a Munsif should be competent to 
make an order directing the District Judge to 
discharge an order made by him for attachment. 
In fact, no such power is given to one Court 
over the orders of another. What the law 
contemplates is that, having established his 
right to the intere‘*t claimed by him in the 
attached property by declaration of right or 
otherwise, the person aggrieved should carry 
his decree to the Court by which the order 
was issued, which Court would be bound to 
recognise the adjudication and to govern 
itself accordingly”. If these observations 
are still good law, it is difficult to argue that 
the suit brought under section 283 is a con- 
tinuation of the proceedings in the claim 
petition. Mr. Subramanya Sastry, though 
he did not cite the above case, Kolasherri 
Hlath Xarainan v. Knlanlierri Illaih Kilakavdan 
Namhndn (l), quoted several subsequent 
cases in which similar observations occur. 

I do not think it necessary to deal in detail 
with them, as they do not carry us further than 
this early case in Kolasherri Jllath Naminan 
V. Kolasherri lllafh ’Nildkandan Namhndri 
(1), It appears to me, however, that the 
authority of the case in Kolasherri Jllath 
Narainan v. Kolasharri Jllath Nilakaiidan 
Namhudn (1) and of the subsequent cases 
quoted by the appellant’s learned Vakil has 
been shaken by the ruling of tlie Privy 
Council to be referred to presently. 

Before considering that ruling of the Privy 
Council, I shall refer to one case decided 
by the Calcutta High Court. In ftonomali 
Eat V. rrosunno Narnin (Jhowdhry (2), the 
facts were as follows: — One Mozaffer Hussain 
was a decree-holder against certain defend- 
ants who may be called the elder Sircars. Ho* 
attached certain properties of these elder 
Sircars. The son of one of these Sircars put 
in a claim petition, and the attached property 
was released. Then the decree-holder brought 
a suit against the judgment-debtors and 
Durgacharan to establish his right to 
attach the property in execution of his 
decree, and ho succeeded in that suit. But 
between the date of the order on the claim 
petition releasing the property and the date 
of the suit, Durgacharan (the claimant) 
mortgaged the land to two other persons 
who were not made parties to the suit 
brought under section 283. The question 


in the final suit brought by the purchaser at‘ 
the Court auction sale held after the success 
of the suit under section 283 was, whether 
the two mortgagees were bound by <he result 
of the suit brought by the decree-holder 
against Durgacharan in which the decree- 
holder’s right to attach the properties as tho 
properties of the elder Sircars was established. 
The Calcutta High Court held that the 
mortgage by Durgacharan was invalid as 
against the claims enforceable under the 
original attachment which, though released 
by the order on tho claim petition, was 
revived by the decree in tho suit brought 
under section 283. No doubt, that case might 
be distinguished from the present case on 
the ground that the mortgage, though 
nominally by the claimant Durgacharan, was 
really by the judgment-debtors, tlio clariraant 
having been found in that case to have been 
the henamidar of tho judgment-debtors (the 
elder Sircars). 

Coming to the Privy Council case, tho 
following observations appear in Phul Ktmari 
V. Qhanshyam Misra (3), tho judgment in 
which was delivered by Lord Robertson : 
For the right determination of the question 
at issue” (the question being as to proper 
Court-fees payable on the plaint in a suit 
brought under section 283 of the Civil 
Procedure Code) ‘it is necessary to ascertain 
what are the object and the nature of the suit. 

Now, fortunately, this is not dubious 

Now, the 17th Article of Schedule 11 of 
the Court Fees Act is expressly made to 
apply to Plaint or Memorandum of Appeal in 
each of the following suits’ : ‘To alter or set 
aside a summary decision or order of any of 
the Civil Courts not established by Letters 
Patent, or of any Revenue Court.’ Now, 
this is an exact description of the effect of 
the appellant’s suit. It is true that, instead of 
askingthe Court to alter or set aside thedecreo 
which is the cause of action, she categorically 
apks from the Court the several decrees which 
she had asked from the Subordinate Judge, 
and which tho Subordinate Judge had refused. 
But this is merely a verbal or formal difference, 
and section 283 of tho Civil Procedure Code 

recognises such a suit as not merely 

an appropriate but the only mode of obiaining 
review in such cases.” 

(3) 86 0. 202 (P. 0.), 36 I. A. 22; 12 0. W. N 

169; 7 c. L. J 36; 6 A. L. J. lOj 17 M. U J. filSj g ^ 
I#.T.606j lOBom h. 1^. L 


(2) 28 C. 829. 
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“Their Lordships are accordingly of opinion 
that the first head of Article 17 of Schedule 
II applies to the case. This view is opposed 
not only to that of the respondents and of 
the High Court but to that of the appellant. 
Misled by the form of the action directed by 
section 283, both parties have treated the 
action as if it were not simply a form of 
appeal, but as if it were unrelated to any 
decree forming the cause of action.” Then 
in another sentence at page 207 their Lord- 
ships say that it is a mistake to treat the 
action brought under section 283 as an 
“ original action.” 

I think this decision of their Lordships 
which is binding upon us is almost conclusive 
to show that suits of this class, though called 
original suits, are not in their eftsence original 
actions but merely forms of appeal allowed 
by the Civil Procedure Code to be brought in 
the guise of original suits. Though the Court 
in which this appellate action might be 
brought may be sometimes a Court which 
ordinarily is inferior to the Court by which 
the summary order was passed and though 
fresh evidence not adduced during the 
summary inquiry may bo adduced by 
both sides in that appellate action, tlie suit 
is in essence, in tlie words of their 
Lordships of the Privy Council, a form of 
appeal,” and hence it is not unrelated to the 
original claim proceedings and it is, therefore, 
in essence, an appeal. The Legislature has 
allowed one year to Hie such an appeal suit 
which is, as I said just now, a continuation of 
the cl xim proceedings the Us based on the right 
and liabilities forming the cause of action 
in the claim proceedings pending till the 
appellito suit is finally disposed of. Though 
in one sense the cause of action for the 
appellate suit is the order passed against the 
plaintiff, the cause of action in another and 
truer sense is the dispute about attachment 
which was the cause of action hir the claim. 
The right to file an appeal by a defendant who 
was unsuccessful in the Court of first instance 
arises out of the plaintiff’s cause of action for 
the suit, though it also arises out of the 
decision of the first Court passed to the 
prejudice of the defendant. The right to 
bring an appeal is, however, not usually called 
'a “cause of action” to bring an appeal. 

The Privy Council ruling in Phul Kumari 
V. Ohanshyam Misra (3) was followed by 
Jenson, Officiating C« J., and Bakewell, J., in 


Veera Pannadi v. Karuppa Pannadi(4s)* That 
the suit under section 283 is a continuation 
of the claim proceedings is clear also from 
the case in Ilarishankar Jehhai v. Naran 
Karsan (5), which decided that the rights 
of the parties should be decided in the suit 
as they stood on the date of the claim petition 
and that the claimant cannot take advantage 
of the running of time between the date of 
the claim petition and the date of the 
suit. It seems to me that having regard to 
the observations of their Lordships in Phul 
Kumari v. Ghanshyam Misra (3), which 
practically adopted Mr. Woodroff’s arguments 
in Kishori Mohun Jtai v. Hnrsook Bass (6), 
the remarks in Kolasherri lUath Narainan v. 
Kolasherri Illath Nilakandan Namhudri (l) 
and other cases to the effect that the suit 
brought under section 283 is unconnected 
with the claim proceedings and is not a suit 
to set aside the order in those petitions, must 
be held to have been overruled. In the 
result, I am inclined to uphold this conten- 
tion of the respondent, namely, that the 3rd 
defendant must be deemed to be an alienee 
pendente life ; hee Settappa Goundan v. Mutkia 
Gotmdan (7)aud Govindappa v. Ilanumantappa 

(8) as to the invalidity of such alienations 
pendente lite ; and he was, therefore, not a 
necessary party to the appellate suit. If he 
was not a necessary party, and if the necessary 
parties were brought within a period of one 
year, it follows that he cannot advance the 
plea of limitation, as section 22, clause 2, 
e.xpressly excluded the operation of clause (1) 
in such cases. 

Mr. Muthukrishna Aiyar argued at first 
that section 22 of the Limitation Act does 
not apply where a party is brought on 
the record by the Court under section 32 
of the Civil Procedure Code (now Order 
I, rule 10, clause 2), but he did not press 
the point having regard to the Full Bench 
decision in Ram Kinkar Biswas v. Akhil 
Chandra Ghaudhuri (9) and to the case 
of Tlwkkian Ranga-charln Ghettyar v. Muthu» 
kaniapan Kothan(lO), I have no doubt that the 
sweeping provision of section 22, clause l,of the 

(4) 2 Ind. Gas. 980j 6 M. L. T. 154. 

(5) 18B. 20). 

(6) 12 C. 696. 

(7) 31 M. 26S; 4 M. L. T. 77. 

(8) 17 Ind. Gas. 420j 23 M. L. J. 613? (1912) 

W. N. 1152. 

(9) 35 G. 619 (F. B.); 11 C. W. N. 830? 6 C. L. J. 
242; 2 M. L. T. 137. 

(10) 16 Ind. Gas. (1913) If. W, N, ^3^ 
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Limitation Act is likely to cause hardships in 
cases where the plaintiff did not know of 
an alienation which might have taken place 
a few days before he brought his suit and 
when he came to know of it after suit 
and made the alienee a party, the suit 
might become barred. The remedy, however, 
is for the Legislature to give a discretion 
to the Court to treat the suit as against 
the added defendants or by the added plaintiff 
as being a suit brought by such plaintiff or 
against such defendant from the date of the 
original institution, if the Court is clearly 
satisfied that the omission to add the plaintiff 
or the defendant in the beginning was not 
due to the laches or gross negligence of 
the plaintiff or plaintiffs originally on record. 

In the result the second appeal is dismissed 
with costs. 

Spencer, J. — The question is whether 
with reference to section 22 of the Limita- 
tion Act, which makes the date of adding 
a new defendant to a suit to be reckoned 
as the date of institution of the suit so 
far as that defendant is concerned, this 
suit is time-barred under Article 11, Sche- 
dule I, of the Act. It is necessary to 
mention some of the more important dates. 
The 1st respondent as plaintiff in Original 
Suit 20 of 1897 in the Salem District 
Court and assignee by purchase of the 
rights of the original plaintiff obtained a 
compromise decree on the 27th Juno 1899 
against the present 3rd respondent for 
certain immoveable property and Rs. 7,000 
in cash to be paid before the 30th August. 
In execution of the decree for money he 
attached certain land, whereupon the 2nd 
respondent, who has died since this second 
appeal was filed, and the present appellant 
and another preferred claim under section 
278 of the Civil Procedure Code of 1882. 
The claims of the 2nd respondent and 
his alienee were allowed on the 18th 
December 1902. On the 29th December 
1902 the appellant purchased the first 
item of the attached property from the 
2nd respondent. This suit was launched 
by the 1st respondent against the 2nd and 
the 3rd respondents on the 21st October 
19C3 for a declaration that the attachment 
of the suit properties wa.s valid. The appel- 
lant was added on 26th March 1904 as a sup- 
plemental defendant oh his own petition, in 
which he alleged that he was a necessary 


party to the suit. Though be was actually a 
party to the order which the District Judge 
passed on the 18th December 1902 on the 
claims under section 278, it was as petitioner 
in Miscellaneous Petition No. 517 of 1901 
which related to property ' not now in suit. 
That claim was dismissed. He comes in now 
only as a purchaser from the 2nd respondent 
p?n lenfe llte, i.e., by virtue of a purchase made 
botween the date of disposal of the claim 
under section 278 and the date of institution 
of a suit which is permitted by section 283 
to be brought in review of the order on the 
claim. Such actions are as pointed out by 
the Privy Council in Phn^ Kumirl v. (ramhyam 
Misra (3) simply a form of appeal. The 
plaint in suits of this description is described 
in that decision as a plaint for review of a 
summary decision'. 

The doctrine of Its pyndctu extends to 
purchases by third persons during the 
penlency of an appeal. Vide Sn\'Jvlei Pramd 
V. Janiu'i (11), whicli was a case of attach- 
ment of imm)ve ible property in execution of 
a simple decree, of a c.niscquent claim under 
section 278, of a suit under section 283 
wdiich was dismissed and of an appeal which 
finally settled the parties’ contentions. Again 
the plaint in the present suit. Original Suit 
No. 927 of 1903, was framed for obtaining a 
declaration under the Specific Relief Act 
that the attachment of the suit properties by 
the plaintiff was valid, and for costs. The 
Court was Cf)mpetorit to pass a declaratory 
decree to such an effect as between the 
original parties to the suit. The 3rd djfond- 
ant was joined at his own request for 
the pui*poso of safeguarding the rights 
subsisting as between him and others 
claiming generally in the same interest. He 
might have remained quiet and awaited 
proceedings being taken to dispossess him. In 
Guruvayya (huda v. Dattntraya An%nt{\i) the 
Bombay High Court held that in such cir- 
cumstances the determination by applicationof 
section 22 of the Limitation Act of the date of 
institution of the suit as regards such freshly 
joined parties does not ordinarily affect the 
right of the plaintiff to continue the suit and 
would not, therefore, attract the application 
of the general provisions of the Limitation 
Act. The freshly joined parties in that case 
were co-plaintiffs, but the same principle must 

(11) 23 A. 00 ; A. W. N. ( 1900 ) 199. 

(12) 28 B. 11; 5 Bom. L, B. 618. 
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be applied if additional defendants are added 
under such circumstances, and has been ap- 
plied in Aiyyam Ghetti v. Foongavanam (13) 
where real owners were added more than 
one year after a suit was brou^flit against 
a person against whom an order under 
section 335 was passed who claimed to be 
a mere henamidar. The appeal, therefore, 
fails on this point. 

The appellant has failed to make out 
his other pleas. I agree in thinking that 
this second appeal must be dismissed with 
costs. 

Appeal dismissed, 

(13) 18 M. L. J. 464, 


OUDH JUDICIAL COMMISSIO]S’ER’S 
COURT. 

Miscellaneous Appeal No. 29 op 1913. 

February 3, 1914. 

Fresent: — Mr. Lindsay, A. J. C. 
Bhaiya MOTI SINGH — Judgment-debtor — 
Appellant 
versus 

Bhaiya PRITHIPAL SINGH— Decree- 
holder — Respondent. 

Civil Procedure Code {Act V of 1908^, 0. XXf, 
rr, 69 (2) and 90 — Sale adjourned for more than seven 
days — Fresh pt'oclamation of salCf not issued — hregu- 
larity. 

The omission to issue a fresh sale-proclamation, as 
required by Order XXI, rule 09 (2), Civil Procedure 
Code, in case of the sale being adjourned for more 
than seven days, amounts merely to an irregularity; 
and accordingly, as provided by Order XXI, rule 90, 
Civil Procedure Code, the existence of this irregu- 
larity is no sufficient ground for setting the sale aside 
unless it is shown that the person applying therefor 
has sustained substantial injury. 

Bagal Chunder Maker jee v. Rimeshur Mundul, 18 
0. 4Sfe, referred to. 

Appeal against the order of the District 
Judge, Gonda, dated 3rd May 1913. 

Baba Surendra Nath Bay, for the Ap- 
pellant. 

Baba Fattu L%\ for the Respondent. 

JUDGMENT. — This is an appeal in the 
Execution Department. The facts of the case 
are as follows; A mortgage-decree was ob- 
tained against the appellant here, Bhaiya 
Moti Singh, for the sale of a share of certain 
property of his. The area of the shoro 
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amounts to some 9 odd acres. One applica- 
tion for execution fell through in the 
end as nobody could bo induced to make 
a bid for the property. Execution proceed- 
ing? were set going for a sec4)n I time on 
the Kith August 1912. The first date fixed 
for sale was the 24bh of Octobor 1912. On 
the occasion no bidders were forthcoming. 
A .second date was fixed, namely, the 20th 
of December. 

On that date four bids were made ranging 
from Rs. 120 to Rs. 160. It may here be 
noted that the annual profits of this property 
as set out in the sale-proclamation and as 
confirmed by the Fatwnrl amount only to 
Rs. 18-13-0 a year. At the rate of 20 
year.s’ purchase of the estimated profits 
the value of the property was put down 
in the sale-proclamation at Rs. 276-4-0. On 
the 20tli of December the sale-officer post- 
poned the sale on tho ground that the 
highest bid of Rs. 160 did not appear to 
him to he sufficient. Eventually the sale took 
place a month later, that is to say, on the 
20fch of January 1913, and on that occasion 
the estimated value, namely, Rs. 276-4-0, was 
bid by an agent of tho decree-holder who 
was allowed by the Court to make an offex* 
for the property. The judgment-debtor 
comes up here in appeal and his principal 
ground of complaint is that no fresh proclama- 
tion of sale issued after the sale was adjourned 
on the 20th of December 1912. The learned 
Judge who heard this case in the Court below 
admitted that there was an irregularity in 
this respect. He was at the same time how- 
ever, of opinion that no injury had resulted 
to the judgment-debtor. It has been held 
in Bagal Chunder Muherjee v. Bameshur 
Mundul (1) that the omission to issue a 
fresh sale-proclamation such as is now 
required by Order XXI, rule 69, sub-rule (2), 
of the Code of Civil Procedure amounts 
merely to an irregularity, and accordingly 
under the provisions of Order XXI, rule 90, 
the existence of this irregularity is no 
sufficient ground for setting tho sale aside 
unless it is made to appear that the judgment- 
debtor has sustained substantial injury. 

There can, in my opinion, be no question of 
injury to tho judgment-debtor in this case. 
It is true ho got tho FcUtvarl into the 
witn33S-bo.x aiii that the Fatveari has von- 

(1) 13 0. 433i 4 A. L. J. 678; A. W. N (1937) 103, 
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tured to assess the value of his property at 
Rs. 800. The TatwaH^ however, had to state 
that the net income of the property for sale 
was Rs. a year. 1 think it is 

difficult to believe that anybody in the 
possession of his senses would bid Rs. 800 
for such a small piece of property bringing 
in a profit of something less than Ra. 14 a 
year. On the contrary it seems to me that 
the estimated value which had been set out 
in the sale-proclamation represents as much 
as the property is worth. There is no reason 
to suppose in the circumstances to which 1 
have referred that anything more would ever 
have been offered for the property. On two 
occasions on which the property was put up 
for sale nobody appeared to bid and it has 
not been complained that on those occasions 
there was any irregularity in publishing or 
conducting the sale. The fact of the matter 
is that the judgment-debtor had been trying 
to stave off the evil day of sale by endeavour- 
ing to induce the Court to accept the fancy 
figure which he chooses to put upon the pro- 
perty which he has now lost, 1 can see no 
reason for interference in this case and 1 
dismiss the appeal with costs. 

Appeal ditmtssed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 210 op 1913. 
June 25, 1914. 

Present: — Mr. Justice Piggott and 
Mr, Justice Rafique. 

Maulvi MOHAMAD MAQBUL-UL- 
RAHMAN — Judgment-dbbtor—Appellant 

versus 

SAIYED AI^I KHAN and others — Decree- 
holders — Respondent.s. 

Civil Procedure Code {Act Y of 1908^, 0. XX/, r. 90 — 
Auction sale — Irregularity — Substantial injury — Proof. 

In order to get a sale set aside on the ground of 
material irregularity, a party applying under Order 
XXI, rule 90, must prove that there was such 
irregularity in publishing or conducting the sale as 
residted in substantial injury to him. 

First appeal from the order of the District 
Judge of Moradabad. dated 6th September, 
1913. 

>Ir. Billon (with him Mr. O* Conor- and the 


Hon’ble Mr. Moti Lai Nehru), for the Appel* 
lant. 

The Hon’ble Dr. Tej Bahadur Sapru (with 
him Dr. Suleman and the Hon’ble Mr. Gokul 
Prasad), for the Respondents. 

JUDGMENT. 

PiOGOTT, J. — This is an appeal by a judg- 
ment-debtor against an order dismissing an 
application made by him under Order XXI, 
rule 90, of the Code of Civil Procedure to 
have the sale at auction of certain villages 
belonging to him set aside. The fourth 
paragraph of the memorandum of appeal to 
this Court gives succinctly the grounds upon 
which relief is sought. It is there pleaded 
that the evidence on the record proves that 
there was both material irregularity and 
fraud in publishing and conducting the sale, 
with the result that property worth at least 
eight lakhs of rupees was sold for less than 
one lakh. 

The plea of ‘ fraud”, in so far as it can be 
said to rest on any evidence at all, seems to 
be based upon the allegation that the notice 
of the sale was not duly proclaimed by beat 
of drum, and by the affixing of a copy oithe 
proclamation on a conspicuous part of the 
property to be sold, as required by Order 
XXI, rule 67, read with rule 54 of the Code 
of Civil Procedure. In order to make out a 
plea of ‘fraud” it would be necessary to 
point to some evidence from which the Court 
could reasonably be asked to infer that these 
omissions, if they in fact took place, were 
brought about by the decree-holders, or by 
some other persons, with intent to prevent 
intending purchasers from coming forward 
and thus securing the sale of the property 
at a low price. I find no such evidence on 
the record, nor was our attention drawn to 
any such evidence in the course of argu- 
ments. The plea of fraud” seems to have 
been left in the memorandum of appeal as 
matter of prejudice merely. At any rate I 
feel no hesitation in finding that no fraud is 
proved. 

It may be contended that these allegations 
as to the proclamation of the sale amount at 
any rate to allegations of material irregulari- 
ties. In order to get a sale set aside on the 
ground of material iri’egularity, a party 
applying under Order XXI, rule 90, must 
prove, in the first place, that there was some 
such irregularity in publishing or conducting 
the sale. He must then show that the sale 
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resulted in substantial injury to him, and 
finally he must prove some facts from which 
the Court can reasonably infer that this 
substantial injury was incurred by reason of 
the irregularity shown to have boon commit- 
ted. The wording of Order XXI, rule 90, of 
the present Code of Civil Procedure is 
perhaps a little more favourable to the 
applicant than that of section 311 of the 
Code of 1882, but the above seems to repre- 
sent correctly the state of the law as now 
amended. 

As regards the publication of the sale 
the case for the appellants breaks down at 
the very outset. I have been through 
the evidence and I find no valid reason for 
holding that proclamation was not duly 
made according to law. 1 entirely concur 
ip the criticism of the learned Subordinate 
Judge against the evidence produced 
by the judgment -debtor. 1 accept his 
finding that the notice of the sale was 
duly published as required by law. There 
is no material defect in the sale-proclamation 
itself; so there was no material irregularity 
as regards the publishing of the sale. 

With reference to the conduct of the sale 
itself, two points were pres.sed upon us in 
argument. The auction-purchaser of one of 
the lots found that he had not money enough 
with him to deposit one-fourth of the price in 
full. He seems to have tried to make 
arrangements, but as it was getting late the 
sale officer allowed him to deposit Rs. 2,000, 
and reported to the Court that the balance 
would be paid in next day. It was in fact 
paid in at the earliest possible opportunity. 
The procedure adopted is not strictly in 
accordance with the provisions of Order XXI, 
rule 84, Civil Procedure Code, but assuming 
that there was an irregularity [vide Ahmad 
Bakhsh v. Lalta Frascul (1)]. I cannot say 
that it strikes me as a material” one so far 
as the judgment-debtor is concerned. If any 
one had good cause for complaint it was 
the next highest bidder who was there with 
his 25 per cent, of the purchase-money ready in 
his hand. In any case I find no reason 
whatever for holding that it was an 
irregularity which resulted in injury to the 
judgment-debtor. 

The other point taken deserves a little 
more consideration. The decree under 

(1) 28 A. 238j A. W. N. (1006) 268. 


execution was one for Rs. 27,678. The Court 
had divided the property to be sold into 
nine lots, and had passed an order that so 
many lots only should be sold as would 
suffice to pay off the decree. The first four 
lots put up for sale fetched Rs. 28,20d; but 
the officer in charge of the sale continued 
until ho had disposed of the whole nine. 
This was not a mere oversight; there a 

substantial reason. The judgment-debtor 
was heavily involved and applications for 
r.ateable distribution had been pouring in 
right up to the date of the sale. The total 
of the claims thus put in comes to more than 
double the sum for which execution was 
originally taken out. It has not been made to 
appear to us that when these further claims 
are taken into consideration, the amount 
realized by the sale of the whole nine lots 
was more than sufficient to ensure the pa/ment 
of the entire judgment-debt to the original 
decree-holders. Under these circumstances it 
cannot be said that the officer conducting 
the salj was without justification in pro- 
ceeding Avith it until he had disposed of the 
Avholo nine lots. I must concede to the 
appellant that it is a peculiar and unfortunate 
feature of the case that we cannot find on 
the record any formal communication, from 
the Court executing the decree to the Collec- 
tor or to the officer conducting the sale, of 
the fact that these applications for rateable 
distribution had come in. There was another 
decree under execution against the same 
judgment-debtor, on Avhich certain other 
property of his had boon attached and put up 
for sale; in connection with that decree an 
intimation of a number of applications for 
rateable distribution liad been sent to the sale 
officer. Jt may be that the Court remained 
under a mistaken impression that it had sent 
such intimation in botli cases, or that it 
merely overlooked the fact that the orders 
issued in the present case required modifi- 
cation in view of the fact that numerous 
applications for rateable distribution bad 
come in. Tlie .sale officer may have mis- 
under.stood the intimation ho had received 
in the other execution case as applying to 
this one also; or he may have acted upon 
knowledge of the judgment-debtor’s 
circumstances acquired in some manner not 
apparent from this record. I find no room 
for any suggestion that he acted otherwise 
than in good faith. His position is in 
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fact intelligible enough. Ho was under 
orders to sell as many lots as might be 
necessary in order to ensure that these 
particular decree-holders should receive the 
whole of the Its. 27,678 due to them. Ho 
did not feel sure that this could be 
secured even by the sale of the whole 
nine lots. He accordingly put all of them 
successively up to sale: the Court execut- 
ing the decree was not bound to confirm 
the sale of any one of them wdiich it 
might find to be in excess of what was 
necessary. On these facts I am of opinion 
that there was an irregularity committed 
by the Court executing the decree in net 
sending formal intimation to the Collector, 
or to the sale officer, of the filing of the 
application for rateable distribution, and 
in not modifying accordingly its original 
order* directing the sale in nine lots. There 
was also an irregularity in the conduct of 
the sale-officer in not referring to the 
Court for orders instead of proceeding with 
the sale of the nine lots on his own 
authority. Such irregularities might in some 
sense be described as **material.” The 
question, however, is whether in this par- 
ticular case they resulted in substantial 
injury to the judgment-debtor appellant. 

The first point to be considered under 
this head is whether the five lots sold 
after the sum of Rs. 28,200 had been 
realized did in fact sell for less than their 
market value. The evidence relating to any 
of the first four lots is immaterial in view 
of my finding that there was no material 
irregularity in publishing the sale, and 
none in conducting it, so far as these 
four lots w’ere concerned. The learned Sub- 
ordinate Judge says that almost all the 
villages sold for much more than the 
estimated value given in the sale-proclama- 
tionj that the report of the sale shows 
that there was very fair competition, and 
that on many cf the villages there are 
incumbrances which will have to be paid 
off by the purchasers. He finds that the 
judgment-debtor’s evidence fails to satisfy 
him that “the properties have been sold 
at a low price”. 1 have been through the 
record to see what the objector’s evidence 
really comes to. Chhote Lai Fatwari gives 
certain figures for Bahlolpur (Lot No. 5) 
and Never (Let No. 7). Assuming twenty 
years’ purchase to be a fair price, the figures 


given by this witness w’ould make Bahlolpur 
worth something over Rs. 10,000 and 
Nover w'orth over Rs. 22,000. The witness 
also says that there are palm and dhah 
trees on the waste land in both villages, 
especially in Bahlolpur. A witness named 
Bansidhar says he once offered Rs. 75,000 
for village Chaubara (Lot No. 6) and 
would be ready to pay the same oven now. 
He admits he has never seen the place, 
and could give no reason for the valuation 
he puts upon the village. A w’itness named 
Ram Sarup deposed that he thought village 
Chakkanwala (Lot No. 9) w’orth Rs. 80,000, 
and would pay Rs. 70,000 for it even ncv’. 
He knew the land revenue was close cn 
Rs. 1,000 a year, and for the rest relied 
on certain papers shown him by Intizam Ah’, 
a servant of the judgment-debtor. A w’ • 
ness named Abdul Qayyum gave certain 
evidence not relevant for present purposes 
as relating to villages which formed lots 
Nos. 2 and 3; ho also deposed to an 
attempt to purchase lot No. 8 
for Rs. 30,000. He did not profess to have 
wanted to buy on his ow^n account, or to 
have made any reasonable inquiries; ho 
seems to me, in fact, to have conclusively 
broken dowrn under cross-examination. A 
witness named Abdul Majid says he was 
ready to buy lot No. 7 for Rs. 30,000 
and lot No. 5 (Bahlolpur) for Rs. 39,000. 
He could give no sensible reasons for 
believing these villages to off'er a remuner- 
ative investment cf these prices, and 
made no attempt to explain why he did 
not turn up and bid at the auction, 
Wahid-ul-haq Taiwan deposed in general 
terms that the value of lot No, 9 must 
be about one lakh of rupees. Finally 
there is the report of a Commissioner wdio 
made an attempt, on his own showing a 
very rough one, to estimate the value 
of the standing timber in the villages in 
question. He says there is standing tim- 
ber in Bahlolpur worth Rs. 37,000, in Nover 
worth close on Rs. 6,000 and in Ohak- 
kanwala worth close on Rs. 16,000. 
A great deal of this evidence is worthless on 
the face of it. The reportof the Commission- 
er looks at first sight a fairly substantial 
piece of evidence, but it quite fails to impress 
me. We have this judgment-debtor heavily 
indebted, pressed by his creditors and 
submitting to the attachment and sale of 
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landed property; yet we are asked to believe 
that over sixty thousand rupees were lying to 
the man’s hand, to bo had for tho asking. 
In tho course of my work under the 
Bundelkhand Encumbered Estates Act, I 
constantly came across similar allegations as 
to the extraordinary value of forest timber 
standing on estates tho proprietors of which 
had practically gone bankrupt without 
attempting to avail themselves of the alleged 
assets. The truth I take to be that these es- 
timates of tho value of such timber, even when 
prepared . in good faith, are always delusive. 
To cut anantities of such timber and convey 
it to the nearest available market, either in 
the form of fire-wood or of building timber, 
is a pure speculation, as likely to result in 
loss as in gain. The sale of huge quantities 
(such as is postula':ed by these estimates) is 
practically impossible, because of the danger 
of glutting the market and bringing tho 
price down below tho cost of felling and 
cartage. 1 am unable to place any reliance 
on this part of tho appellant’s case. 

As a matter of fact th3 five lots with 
which I am now c )nc 0 pned s dd for 
■Rs. 71,650 in all. Their estimated value, 
according to the rough estimate prepared in 
the Collector’s office, comes to only Rs. 45,000, 
and there are heavy encumbrances, especially 
on village Chakkanwala. The total land 
revenue on tho five villages comes to only 
Rs. 2,525. It is true that two of these, 
Chaubara and Chauharpur, are revenue-free 
villages; but tho nominal assessment which 
is prepared for tho purpose of calculating 
cesses, etc., is given in the sale -proclamation 
and is included in the above total. If it bo 
assumed that tho two revenue-free villages 
would bring in an income equal to twice 
their nominal assessment and the remain- 
ing three villages one equivalent to their 
assessment, tho annual income would come 
to Rs. 3,725. On this basis the five lots 
appear to have sold for first over ninteon 
years’ purchase; and this is at a forced 
sale, and without taking into account tho 
encumbrances. 

The amount of these encumbrances cannot 
be estimated with certainty, because we are 
pot in a position to make up the interest 
account; but the principal of the debts duo 
on villages Chaubara, Chauharpur and 
Chakkaijwalai . aloue .comes .to Rs. 35,846 


while there are Rs, 24,000 more secured on 
mortgages which effect Chakkanwala jointly 
with Koli, the latter being lot No. 1 at the 
auction-sale, and, therefore, outside the scope 
of the present inquiry. It is quite possible 
that tho assessment is a somewhat light 
one; but I should require very strong evidence 
before I could consent to increase the rough 
estimate of Rs. 3,725 (arrived at upon a con- 
sideration of the assessment figures) by more 
than Rs. 50 per cent., seeing that these 
villages are in the Moradabad District, 
recently under Settlement. If the annual 
income could bo taken as high as Rs. 5,600 
tho price at twenty years’ purchase would 
be Rs. 1,12,000; and tho sale price plus tho 
encumbrances comes to Rs. 1,07,496 without 
counting possible accumulations of interest, 
or the Rs. 24,000 secured on Koli and 
Chakkanwala jointly. In tho arguments 
adlressed to us on this point we were in 
effect invited to concentrate our attention on 
the single village of Bahlolpur: that is not 
a fair way of dealing with the issue. Tho 
question of the alleged substantial injury 
must be considered with reference to the 
auction-sale as a whole. After thus consider- 
ing the evidence I concur with the learned 
Subordinate Judge in holding that the judg- 
mont-debfcor has not proved substantial injury 
in connection with the sale of tho five villages 
which constituted lots No.s. 5 to 9 inclusive 
at the auction -sale. 

Still loss has been proved that substantial 
injury resulted from the irregularities in the 
conduct of the sale which I have found to 
exist. In. order to connect tho two thing.s 
tho appellant should bo able to point some 
facts from Avhioh the Court could reasonably 
infer that there were intending, nr possible, 
purchasers who after studying the sale-pro- 
clamation came to the conclusion that the 
djcroe was certain to be satisfied by the silo 
of tho first three or four lots and so remained 
absent, whereas they would have attended 
tho sale if they had thought that lots Nos. 5 
to 9 would be put up to sale. I am quite 
unable to draw any such inference from tho 
facts on tho record. I do not believe that 
anything of the kind occurred. 

The appellant has, therefore, entirely failed 
to make out any case for relief under the pro- 
visions of Order XXI, rule 90, of the Civil 
Procedure Code, An attempt was made on 
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his behalf to get the case outside the limits 
of that rule. The contention if I rightly 
appreciate it, was that the officer conducting 
the sale had no authority from the Civil 
Court to put up any lot for sale when onco 
the first four lots had realized more than the 
amount of the decree. His subioiueat pro- 
ceedings, wo were asked to hold, amounted 
to something more than a mere irregularity: 
they were without jurisdiction’' — it was 
even suggested tliat the sale of lots Nos. 5 
to 9 was a mere nullity and passed no title 
to the purchasers. 

Now, in the first place, I take it to be 
settled law, it is certainly settled law so far 
as this Court is concerned that no such lino 
of argument as this is open to an applicant 
for an order to set aside a sale under Order 
XX r, rule 90, of the Civil Procedure Code. 
Put aside for a moment the question of 
fraud, which has no real bearing on the 
present case, and consider the position. An 
applicant asks to have a .sale set aside, 
alleging material irregularity in publishing 
or conducting the .same. It is pointed out 
to him that the rule requires him to prove 
that ho has suffered substantial injury by 
reason of the alleged irregularity. Ho 
replies, in effect, that the irregularity alleged 
by him is .so serious that it mu.st vitiate the 
sale, apart from any question of resulting 
injury. The obvious answer is that ho 
cannot both apply to the Court under Order 
XXI, rule 90, and seek to evade its provisions 
in this fashion. This was the view of the 
law taken by this Court in Shirin v. 

Agha Ali Khan (2) and in Harbans Lai v. 
Kundan Lai (3). 

Personally I find no force in the conten- 
tion from any point of view. I have set 
forth in detail the circumstances of the sale 
and have shown that the proceedings were 
irregular; but the sale took place under the 
orders of a competent Couit, which had 
properly taken all the villages in question in 
execution and had jurisdiction to sell them 
and has duly confirmed the sale. The 
order issued to the sale officer, reasonably 
interpreted, was an order to sell as many 
lots as he might find necessary in order 
to secure to these particular decree-holders 
the sum of Its. 27,768. It is not shown 

(2) 18 A. 141; A, W. N. (1896) 9. 

[ (8) 21 A. 140; A. W. N. (1898) 212 * 


that he actually sold a single lot more 
than was really necessary for this pur- 
pose. I think the learned Subordinate 
Judge was quite right in confirming the 
sale. 

For those reason.^ I would dismiss this 
appeal with costs, including fees on the 
higher scale. 

RAPiquE, J. — I concur. 

Bv THE Court. — The order of the Court 
is that the appeal is dismissed with costs, 
including fees on the higher scale. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Original Side Appeal No. 61 op 1913. 

April 3, 1914. 

Present : — Sir Charles Arnold White, Kt., 
Chief Justice, and Mr. Justice Oldfield. 

M. KULLAPPA CHETTY—Appellant 
versus 

P. V. SUBBARAYA CHETTY— 
Respondent. 

Contract Act (IX of 1872), 253 — Purtnerahipf 
dissolution of — Petircmcnt of one partner — Date on 
%vhich dissolution takes effect—Statement in pleadings 
— Admission. 

A partncjrship-at-will is dissolved from the date on 
which one of the partners retires; it is not necessary 
that the retiring partner should send a notice of his 
intention to retire; it is enough if the partnership 
did not do any business with the outside public from 
the date of his retirement. 

A statement in a plaint or written statement 
cannot bo construed as an admission to dispense 
with further proof. It is only a statement of the 
case upon which the parties intend to rely and 
prove at the trial. 

Appeal from the judgment of the 
Hon’ble Mr. Justice Wallis, dated the 
7th of Augu.st 1913, and made in the 
exercise of the Ordinary Original Civil 
Jurisdiction of this Court in Civil Sait No. 
377 of 1910. 

Mr. V, V, Srinivasa Aiyangar (with him 
Mr. P. Sambanda Mudaliar\ for the Appellant. 

Mr. T. Ethiraja MudaliaVy for the Respond- 
ent. 

JUDGMENT. 

White, C. J. — I agree with the learned 
Judge that the plaintiff failed to prove the 
agreement with reference to commission on 
which he relied, but 1 find myself unable 
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to agree with him with reference to the 
date on which the partnership mast he 
deemed to have come to an end. The plaint- 
iff’s case is that the partnership came to 
an end in September 1908. The defendant’s 
case is that it continued till May 1909. The 
learned Judge held that the partnership 
continued until May 1909 and directed that 
the partnership accounts should he taken 
up to that date. The partnership was 
admittedly a partnership-at-will and con- 
sequently section 253 of the Indian Contract 
Act, which provides that any partner may 
retire from such a partnership at any time, 
is applicable. The Judge found that the 
defendant decided to retire from the partner- 
ship in September 1908. His finding is in 
these words: “he” — ^that is the plaintiff — • 
has given evidence — ^uncontradicted evi- 
dence — which does point, no doubt, to the 
defendant having decided to retire from 
the partnership at the date which the plaint- 
iff gives.” “He” — that is the plaintiff — 
showed that a certain firm, dealing with the 
partnership after that, dealt with him” — ^that 
is the defendant — personally and he” — that 
is the plaintiff — has given the evidence 
also of one of the working partners that the 
partnership accounts were all made up to 
that date” — this, 1 take it, means that the 
partnership accounts were closed on that 
date, that date being September ' 1908. The 
learned Judge goes on: ‘The book in which 
they were made up is not itself translated; 
still it seems to me that on the evidence 
as it stands he” — that is the plaintiff — “has 
failed, having regard to his own admission, 
to prove any dissolution of partnership at 
that date owing to the aKsence of notice”. 
The finding of the learned Judge is that by 
reason of the plaintiff having admitted 
that he did not receive notice of the defend- 
ant’s intention to retire, he (the plaintiff) 
had failed to prove dissolution of partner- 
ship as from the earlier date. The learned 
Judge goes on: “But the defendant’s written 
statement says that the partnership was 
dissolved at a slightly later date and 1 
think that must be taken as an admission 
and the dissolution must be taken to have 
taken place at the date mentioned in the 
written statement”. I do not quite under- 
stand how the statement in the written 
statement can bo treated as an admission. 
It is a statement in his pleading by the 


defendant of the case on which he relies, 
namely, that, notwithstanding the fact that 
he had, as found, intended to retire in 
September 1908, the dissolution did not in 
fact take place until the later date. It 
seems to me that the plaintiff might well 
have relied on the non-receipt of any notice 
from the defendant for the purpose of 
enabling him to say: You sent me no notice 
of your retirement in September 1 908, 
therefo!*e, I will not accept that date as the 
date of your retirement”. But T do not 
understand how the fact that the plaintiff 
did not receive notice of the defendant’s 
retirement precludes him from setting up 
the case that the partnership came tvi an end 
Avhen the defendant, as found by the Judge, 
intended to retire. In other wi)rds, it seems 
to me that although the plaintiff would 
have been entitled to rely on the absence 
of notice he is not precluded from waiving 
notice and saying: “Though I did not know 
at the time you intende I t^ retire from 
the partnership, I know it now and I elect 
to treat the partnership as at an end from 
the time when you purported to determine 
it.” It was contended on behalf of the 
defendant that there was evidence that the 
partnership business was in fact carried 
on after September 1908. There is no 
evidence of any dealings by the firm with 
third parties. Certain post cards, howc^ver, 
written by the plaintiff, were relied on as 
showing that the partnership business was 
in fact carried on after September 1908. 
One of these post cards is dated January 
1909 and would seem to have been written 
by the plaintiff from Madras to the firm at 
Vellore on the assumption that the firm was 
still carrying on the partnership business. 
The plaintiff in his evidence, however, 
explained that when he sent this post card 
he did not know that the partnership 
business had been stopped in September. I 
do not think there is any evidence that the 
business was carried on as a partnership 
business after September 1908. Accordingly 
I think the decree of the learned Judge 
should be amended by directing that the 
partnership do stand dissolved as from 
September 3rd, 1908, and not as from May 
1909. I would make no order as to the 
costs of this appeal. 

Oldfield, J. — I concur. 

Decree amended 
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PUNJAB CHBIP COCJRT. 

Civil Revision Petition No. 1710 op 1907. 

July 27, 1908. 

Present; — ^Mp. Justice Kensington 
and Mr. Justice Chevis. 

WASAWA RAM — Plaintiff — Petitioner 
versus 

BAHADUR CHAND — Dependant — 
Respondent. 

Civil Procedure Code (Acf V of 1908j, 0. VII, r, 11 
— Valuaiion of suit — Jurisdiction — Court-fee Suit for 
possession of colony land — Custom — Alienation hy father 
— Market-value of land determines valuation of suit — 
Suit improperly valued — Procedure. 

The plaintiff sued for possession of eomo colony 
land, alleging that a sale by the plaintiff’s father was 
without necessity. 'J’he suit was instituted in the 
Court of a first Class Munsif and was stamped at 
Rs. 1-2, calculated at fiA^e times the revenue. It was 
not clear what this revenue represented. 

The Munsif hold that the jimisdictional value of 
the suit was Rs. 2,598 under the Suits ' Valuation Act 
calculated at fifteen times the net profits and returned 
the plaint for presentation to a competent Court. 

On appeal the Divisional J iidge held That tho 
valuation of colony lands should be based on tho 
market-value and dismissed the appeal. The plaint- 
iff applied for revision of the order of the Divisional 
Judge. Subsequently the plaint was rejected by the 
District Judge: 

Held, that the Divisional Judge was right in hold- 
ing that tho valuation of the suit for purposes of both 
jurisdiction and Court-fees would bo the market- 
value. But the Divisional Judge ought not to have 
dismissed tho appeal. He should have determined 
tho raarket-valuo of tho land and allowed the plaintiff 
time to pay up tho deficiency in the Court-fee and 
present his plaint to the proper Court after, it was 
properly stamped. 

Petition, under section 70 (ni) of Act XVIII 
of 1SS4, as amended by Act XXV of 1899, 
for revision of the order of the Divi- 
sional Judge, Shahpur Division, dated 
the 4th May 1907, confirming that of 
the Munsif, first Class, Lyallpur, dated the 
31st October 1907, returning the petition of 
plaint for presentation in a competent Court. 

Messrs, Hhdvertou and Vishnu Singh, for 
the Petitioner. 

Lala Sangam Lai, for the Respondent. 
ORDER OP REFERENCE TO A 
DIVISION BENCH. 

Kensington, J.- {0th Ma^'ch 1908.) — The 
question involved in this petition for revision 
is of importance, and I shoud like the opinion 
of another J udge. 

The suit is for possession of some 334 
hanals of colony land on tho ground that a 
sale by the plaintiff’s father was without 
necessity. The plaint was instituted in the 
Court of a first Class Munsif and was stamped 


at Rs. 1-2-0, calculated on five times a revenue 
of Rs. 1-2-6. It is not clear what this nominal 
revenue represents. 

The Munsif held that the jurisdictional 
value of the suit was Rs, 2,598 under the 
Suits Valuation Act and returned the plaint 
for presentation to a competent Court. The 
Divisional Judge differed from the Munsif as 
to the method of calculation of value for 
jurisdiction purposes and held that the 
valuation for colony lands should he based 
on the market-value. The plaintiff seeks 
revision of this order of the Divisional Court, 

The plaint subsequently came before the 
District Judge who appears to have rejected 
it on Ist October 1907. I cannot find 
that the plaintiff has ever been told what 
Additional Court-feo is demanded of him, 
or what sum is taken to be the market-value 
of the land. 

There seems to ho little doubt that the 
suit would he beyond the jurisdiction of a 
Munsif under any method of calculation, hut 
it is a question whether the Divisional Judge 
was right in rejecting the appeal before him 
w’ithout definitely determining the value of 
the suit. 1 am, however, not clear as to the 
proper action (if any) to he taken by this 
Court on revision and accordingly refer the 
petition to a Division Bench. 

Messrs. VisJinn Singh and Gokal (Jhand, for 
the Petitioner. 

Lala SavgamLal, for the Respondent. 

JUDGMPINT. — The circumstances of this 
case sufficiently appear from tho order of 
reference to a Division Bench, dated 9th March 
1908, which may he read as part of our order. 

Wo consider that tho Divisional Judge is 
right in holding that tho valuation of the 
suit for purposes of both jurisdiction and 
Court-fees will he the market-value. The 
learned Judge was, however, wrong in thereon 
rejecting the appeal before him. The Munsif 
had erroneously decided that the valuation 
would be at fifteen times the net profits, and 
had on a very arbitrary calculation of the net 
profits directed the plaint to ho returned for 
presentation in a Court of competent juris- 
diction. It follow's from the Divisional 
Judge’s correct decision of the basis of 
calculation that the question of jurisdiction 
cannot he determined until the market-value 
has been ascertained. Frtma facie it would 
appear sufficient to take the 1893 sale-price 
(apparently Rs. 400) as ijie znarM-valuo, 
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but possibly this may be contested. In any 
case the Divisional Court is bound to deter- 
mine the point and it will then be in a 
position to say whether the Munsif has 
jurisdiction or not, and to pass such 
orders as may be proper, fixing the time 
within which the deficiency of Court-fee will 
be made up by the plaintiff and instructing 
him as to the Court before which he should 
present his plaint after it is properly stamped. 

We accordingly accept the revision and set 
aside the lower Appellate Court’s order of 4th 
May 1907, directing that Court to proceed with 
disposal of the appeal afresh in the manner 
prescribed above. It follows that the sub- 
sequent order of the District Judge, dated 
1st October 1907, rejecting the plaint is also 
set aside as having been passed before the 
plaintiff was informed what additional Court- 
fee was required of him. The order in 
question was ultra vires. 

Costs of this revision to be costs of the 
eause. Counsel’s fee Rs. 16. 

Itevistcn allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 127 op 1912. 
July 20, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

AVANAMA alias KANHIYOOR MANA 
alias THEKKINI YEDATll KIRANGOT 
MANAKKAL NARAYANA NAMBUDRI- 
PAD’S SON NARAYANA NAMBUDRIPAD 
— Plaintiff — A ppellant 
versus 

NARAYANA NAMBUDRIPAD and others 
— Defendants — Respondents. 

Civil Procedure Code {Act V of 1908), O. /, r. 13, O. 
/I, r. 7 — Misjoinder of causes of action and ■paHic'f — 
Suits Valuation Act (VU of 1887), s. 11 — Jurisdictwtif 
objection as to. 

Objections as to misjoinder of causes of action 
and parties and as to want of jurisdiction (owing to 
under- valuation) when not raised before the Court 
of first instance are no ground for reversing a decree 
when they do not affect the decision of the case on 
its merits. 

Laid Bup Narain v. Qopal Devif 3 Ind. Cas. 382; 
86 C. 780; 6 A. L. J. 567; 18 0. L. J. 58; 13 C, W. N. 
020; 6 M. L. T. 11 Bom. h. R, 838; 93 P. R. 1909; 
•19 M. L. J. 648; <86 I. A* 103 (p. 0.)j Baghava Aigar y. 


Murugesa Mudal% 17 Ind. Cas. 97, Tej Mai Sowcar 
V. Jagappilla PapayammOf 13 Ind. Cas. 788; 22 M. L. J. 
225; 11 M. L. T. 25; (1912) M. W. N 50, Vencatd^ 
muniappa Chetty v. Ooddam Chandapput 4 Ind. Cas. 
106; 7 M . L. T. 78 and In re Krishnaswami Pathan, 
8 Ind. Cns. 885; 9 M. L. T. l73,followed. 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suits Nos. 638, 639, 640 and 654 of 1908, 
preferred against that of the Court of 
the Di.strict Munsif of Manjeri, in Original 
Suit No. 161 of 1907. 

FACTS. — This suit was to redeem a mort- 
gage. The defendants are the various alienees 
in possession of the properties comprised in 
the mortgage suit sold to them on different 
dates and the value of the properties 
exceeded the pecuniary jurisdiction of the 
Court of the District Munsif. The first Court 
decreed the suit, but on appeal the District 
Judge reversed the decision on the ground 
that the suit was bad for misjoinder of causes 
of action and for Avant of jurisdiction owing 
to under- valuation. The present appeal is 
against the decree in the suit. 

Mr. C. V. Ananthah'ishna Aiyar ^ for the 
Appellant. 

Mr, J. L, Rosarioy for the Respondents. 

JUDGMENT. — Following Lnla Bup 
Narain v. GopalDevi (1), [see also Baghava 
Aiyar v. Murugesa Mudali (2), Tej Mai Smocar 
v. Jagappilla Papayamma (3), Vencata^ 
muniappa Chetty v. Goddam Chandappa 
(4), Sivasankaram Pillai v. Pemmal 
Nayakar (5) and ZVi re Krishnaswami Pathan 
(6)] Ave must hold that the question of 
misjoinder cannot be made a ground for 
reversing the decision of the Munsif as there 
is no evidence and there was no contention 
even that such misjoinder (assuming that it 
existed) affected the merits. 

Nor Avas the District Judge justified in 
reversing the Munsif’s decision on the 
ground that the value of the suit was 
beyond the jurisdiction of the Munsif, 
there being again no allegation or proof 
that the disposal of the suit by the Munsif 

(1) 3 Ind. Cas. 382; 36 C. 780; 6 A. L. J. 667; 10 0 
L. J. 68; 13 C. VV. N. 920; 6 M. L. T. 423; 11 Bom. h. 
R. 833; 93 P. R. 1909; 19 M. L. J. 548; 36 I. A. 163 
(P. C.). 

(2) 17 Ind. Cas. 97. 

(3) 13 Ind. Cas. 788; 22 M. L. J. 225; 11 M. L. T. 
25; (1912) M. W. N. 50. 

(4) 5 Ind. Cas, 466; 7 M. L. T. 364. 

(6) 4 Ind. Cas. 106; 7 M. L. T. 78. 

(6) 8 Ind. Cas. 885; 9 M. L. T. 173. 
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affected the merits [see section 11, clause (6), 
of the Suits Valuation Act], the objection as 
to jurisdiction on the ground of the alleged 
under-valuation not having been taken be- 
fore the Munsif Lsection 11, clause (a).] 

We reverse the lower Appellate Court’s 
decision and remand the case to that Court 
for decision of the appeal before it on the 
merits. The respondents will pay the appel- 
lant’s costa in second appeal. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent Appeal No. 60 of 1913. 

March 23, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

DALJIT — Plaintiff — Appellant 
versus 

RAM RATAN — Defendant — Respondent. 

Limitation Act (IK o} 1908), tr. Ti— Extension of period 
— Appeal j sufficient cause for not preferring in time — 
Copying office^ issuing ivrong copies of judgment Oiid 
decree, effect of —Contributory delay on appellanVs port 
in showixg mistake, effect of. 

Where an appeal could not be filed in time owing 
to the mistake of the office in not j»reparing correct 
copies of the judgment and decree appealed from: 

Held, that the appellant was entitled, under section 
5 of the Limitation Act, to an extension of time and 
that the appeal ought to bo admitted, even if there 
was a contributory delay on his part. 

Appeal against the order of the District 
Judge, Hardoi, dated 11th July, 1913, up- 
holding that of the Assistant Collector, 
Hardoi, dated 12th March 1913. 

Babu Lachman Das, for the Appellant. 

JUDGMENT. — The appeal in this case 
was dismissed by the Court below on the 
ground that it was barred by limitation. 
The decree which was the subject of appeal 
was passed by the Court of first instance on the 
12th March 1913. The application for copies 
of the judgment and decree was made on the 
5th April, 1913. A note made on the copies 
states that they were ready on the 9tli April 
1913 and were delivered on 22nd April 
1913. This note further says that five days 
were spent in preparing the copies and 
making them ready for delivery. The lower 
Appellate Oonrt^ however, finds that wrong 


PIB BAKHSH V, HIRA LAL. 

copies had been made out and that on the ap- 
pellant pointing out on the 18th April 1913 
that those copies were wrong, fresh copies 
were made out and given to the appellant on 
the 22nd April 1913. It is obvious, there- 
fore, that the copies which were ready for 
delivery on the 9th April 1913 were wn)ng 
copies and that tlie correct copies were 
not made out and delivered till the 22nd 
April 1913. The case was, therefore, one 
in which the delay was caused largely by 
the mistake of the office in preparing correct 
copies in the first instance, and even if 
there was a contributory delay on the part 
of the appellant it was excused by the cir- 
cumstances of the case. The Court might 
well have granted an extension of time under 
section 5 of the Indian Limitation Act and 
admitted the appeal. There was sufficient 
cause for the appellant for not preferring the 
appeal earlier because the right copies were 
not ready. 

The appeal is, therefore, allowed and the 
case remanded to the lower Appellate Court 
with a direction to re-ad mit the appe.al under 
its original number and to dispose of it in 
accordance with law. The costs will abide 
the result. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 274 of 1913. 

January 26, 1914. 

Present: — Mr. Justice Scott-Smith. 

PIR BAKHSH AND OTKERM — DEFENDANTS — 
Petitioners 
versus 

HIRA LAL — Plaintiff — Respondent. 

Provincial Small Cause Courts Act (IK of IHS7J, s. 25 
■ vision —SmoH Cause Court assuming facts without 
evidence and not rear i ring written pleas — Landlord and 
tenant — House fallen in eurth'iu'iks^Nondiihility of 
tenant for rent. 

Tho jttdgmc'nt of a Court of Small Causos is 
liable to b3 set asidj on revision under saotion 26 of 
Act IX of 1887, if it 

1) assumes tho existonoo of somo facts; 

2) refuses to reeeive ahd consider the pleas of 
the defendants; 

(8) omits to decide all material points In dis- 
pute. 
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A tenant cannot be made liable for the rent of 
the house det to him if it falls on account of earth* 
quake and rain, t.e., through no fault of his. 

Petition, under section 25 of Act IX of 
1887, for revision of the decree of the Judge, 
Small Cause Court, Lahore, dated the 14th 
February, 1913, decreeing the claim. 

Mr. Badr-ud-Dtn Q.urashiy for the Petitioners. 

Mr. Morrison^ for the Hespondent. 

JCDGMFNT. — It is clear to me that the 
lower Court has based its decision, in part 
at least, upon assumptions which it was not 
warranted to make. At the very beginning 
of its judgment it says that two decrees 
about this very house have already been 
given by the Registrar of the Court. This 
may be so, but defendants never admit- 
ted it. 

On 21st November 1912, defendants asked 
that plaintiff should make it clear what the 
house was for which he claimed rent. Plaintiff 
then filed a plan, and defendants" Counsel pro- 
duces written pleas which he says his clients 
wanted to put in, but >vere not allowed to. 
On 14th February 1913, Pir Bakhsh, de- 
fendant, was orally examined and said he 
was never lessee of the house shown in the 
plan. He was not asked whether it was for 
the rent of this house that decrees had been 
passed against him. 

Another plea of defendants was that the 
house had fallen down on account of earthquake 
and rain. If it fell through no fault of 
defendants how are they, therefore, liable for 
rent ? 

The parties should lie fully examined and 
it should be decided what points are in 
dispute between them, and it will be very 
necessary to decide whether plaintiff claims 
rent of the house for which rent decrees w^ere 
previously passed against defendants. 

1 accept the revision, and seting aside the 
decree of the Small Cause Court order a 
re-trial on the merits. 

Eevmon allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1211 op 1913. 

June 26, 1914. 

Present: — Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Tudball. 

PUTHl — Dependant — Appellant 
verstis 

N AN D K IS HORK — P l ai nti fp — Re spon de nt. 

Evidence Act (I oj 1872>>, w. 91, 92— Vendor and 
piirchai*er—Enfoppel — Sale— Consideration, receipt o/\ 
aclcnowledgcd — Non-receipt, whether can be proved, * 

After acknowledging the receipt of consideration in 
the deed of sale a vendor is not estopped from showing 
that he had not actually received the consideration 
stated in the deed. 

8ah hall Chand v. Indarjit, 22 A. 317; 4 C. W. N. 
485: 2 Bom. L R. 653; 27 1. A. 93; 7 Sar. P. C. J 702* 
(P.C.), i*eferred to. 

Second appeal from the decision of the 
District Judge of Agra, dated 2nd Augsust 
1913. 

Mr. S. K. Bar, for the Appellant. 

Mr. BaldpM Ram, for the Respondent. 

JLDGMBNr. — This is a second appeal 
preferred by the defendant in a suit brought 
by the plaintiff-respondent for possession of 
immoveable propei'ty with mesne profits. On 
the 15th of November 1911, the defendant 
by a sale-deed transferred the property in 
suit to the plaintiff-respondent for the sum 
of Rs. 1,400. In the body of the deed the 
vendor reciteil that he had received payment 
of Rs. 1,400 by credit to a debt due from 
him on a mortgage-deed of the 28th of 
November 1900. After tlie execution of the 
deed the plaintiff applied for mutation of 
names, but the defendant objected. He 
pleaded that, as a matter of fact, he had not 
received payment of the consideration in 
full. The application for mutation was 
rejected, whereupon the plaintiff brought 
the pre.sent suit for possession. The defend- 
ant’s case w^as that, as a matter of fact 
Rs. 1,400 was not due from him to the plaintiff 
on the mortgage-deed, that the parties had 
agreed that an account should be taken 
because the plaintiff had, as a matter of fact 
paid certain sums towards that debt, and 
it was agreed that any balance which was 
found between the sum actually due on the 
mortgage and the Rs. 1,400 was to be paid 
to the defendant. The Court of first instance 
found that the sum of Rs. 400 was due to 
the defendant from the plaintiff and gave 
the latter a decree for possession conditional 
on his paying that sum. 

The plaintiff appealed and the . lownr 
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Appellate Court allowed the appeal and decreed 
the claim in full on the ground that sections 
91 and 92 of the Indian Evidence Act 
constituted a bar to the plea raised by the 
defendant. As a matter of fact the plea 
raised by the defendant was that the 
acknowledgment of receipt of consideration 
as entered in the sale-deed was false, that 
the sum of Rs. 1,400 had not been paid as 
that sum was not actually due to the 
knowledge of the parties on the mortgage- 
debt. 

The point is really covered by decision of 
their Lordships of the Privy Council in 
8ah Lai Chand v. Indarjit (1). In our 
opinion it was open to the defendants to 
show that, as a matter of fact, the Rs. 1,400 
had not been taken as stated in the sale- 
deed. In this view we allow the appeal, 
set aside the decree of the Court below, and 
as the appeal was dismissed by that Court on 
a preliminary point we remand the case to 
the lower Appellate Court with directions to 
re-admit the appeal upon its original number 
and proceed to hear and determine the same 
according to law. Costs will be costs in the 
cause. Costs in this Court will include fees 
on the higher scale. 

Appeal allmeed, 

(1) 22 A. 370 (P. C.); 4 C. W. N. 485; 2 Bom. L. E. 
663; 27 I. A. 93; 7 Sar. P. C. J. 702. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1082 op 1911. 

July 14, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. .Justice Tyabji. 

AVUDAI AMMAL— Defendant- 
Appellant 
rerstis 

GANAPATHI AIYAR and another — 
Plaintiff and 1st Defenuant — Respondents. 

Civil Procedure Code (Act V of 1908), 0. XL/, r. 1 — 
Limitation Act (/X of 1908), s. 12 (2)— Appeal pre- 
sented out of tim3 without copy oj judgment— Copy of 
judgment produced in connected appeal — Delay j when to 
he excused. 

A metnorandam of appeal should always bo accom- 
panied by a copy of the judgment unless its production 

dispensed with by the Court. An appellant is not 
entitled to a deduction of the time taken in obtain- 
i.tg Qopies of judgments to be filed in another con- 
tioetod jndgiaeat is available to the 


Court at the hearing of the appeal, even if it may 
have been filed in another appeal. The Court may 
overlook delay in presentation if there are any 
merits in the case. Rules of procedure are to sub- 
serve the administration of justice and are not to 
bo taken to furnish a moans for dcalng with the 
claims of suitors by the application of mechanical 
tests as a spoedy and convenient substitute for ad- 
judication upon merits. 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal 
Suit No. 402 of 1910, preferred against 
that of the Additional District Mnnsif 
of Tinnevelly, in Original Suit No. 848 of 
1907. 

Mr. T. B. Bamachandra Aiyar , for the 
Appellant. 

Mr. C. V. Ananthahrishna Aiyar ^ for the 
Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J. — The learned District 
Judge dismissed the appeal preferred by 
the 2nd defendant’s legal representative in 
his Court as barred by limitation. Hence this 
second appeal by the 2nJ defendant’s legal 
representative. 

\Yc tliiiik that the learned District Judge 
was right in his view. Order XLI, rule 1, 
Civil Procedure Code, requires the appeal 
memorandum to be accompanied hy a copy 
of the judgment “unless the Appellate 
Court dispenses therewith.’’ No such dis- 
pensation was given and hence there was 
an irregular presentment of the appeal on 
27th July 1910 to the ^ District Court. 
Assuming, however, that the presentation 
of the copy of the judgment was dispensed 
with by the Appellate Court the appeal 
was presented long out of time. The 
appellant could not claim the deduction of 
any period as required for obtaining a copy 
of the judgment, as no time could be 
required or could have been spent in obtain- 
ing copy of the judgment when such copy 
was dispensed with. 

The time spent in obtaining a copy of 
the same judgment for purposes of filing 
a different appeal in another suit (though 
it was a connected suit disposed of with 
the present suit by a single judgment) 
cannot legally bo excluded in computing 
the period of limitation for filing this 
appeal. 

An Appellate Court would ordinarily, no 
doubt, do well to exercise the discretion 
vested iii it by law to excuse the delay 
in the presentation o{ an appeal* il copieg 
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of the lower Court’s judgment were made 
available somehow for the uso of the 
Court and of the respondent at a reasonable 
timo before the date fixed for the hearing 
of the appeal, though no copy was filed 
with the appeal memorandum, provided 
that a connected appeal had been filed in 
time. 

Bub, in this caso, the 2nd defendant 
and his legal representative have no merits 
ia their cise in the light of the findings 
of fact which we liave come to in deciding 
the second appeal heard by us in the 
connected suit and we are not inclined to 
assist the 2nd defendants’ legal representa- 
tive in her attempt to non-suit wholly or 
partially the plaintiff (who has got merits 
on his side) on the strength of a mere 
technical defence which she would bo entitled 
to argue if tlie delay in the presentation of 
her appeal to the lower Appellate (Jourt bo 
excused. 

W^e dismiss the second appeal with plaint- 
iff’s costs. 

Tvabji, J. — I agree. The memorandum 
of appeal to the District Court was pre- 
sented on the 27 th July 1910. It 
was not accompanied by a copy of the 
judgment under appeal. Admittedly the 
District Court did not under Order XLI, 
rule 1, of the Civil Preceduro Code, formally 
dispense with the necessity for filing a copy 
of the judgment. 

It was argued that the circumstances 
of this caso were not merely such that 
the copy should have been dispensed with, 
but that the District Judge should have 
proceeded on the basis that without any 
leave having been obtained from him under 
Order XLI, rule 1, it was nece.ssary to file 
a copy of the judgment. For there were 
two suits heard together; there was a 
common judgment in the two suits ; there 
were appeals in both suits to the same 
Court ; the appeals were numbered con- 
secutively and would in the natural course be 
heard together. In one of tho appeals a 
copy of the judgment was filed, as required 
by law. The omission to obtain leave 
for not filing a second copy of the 
same judgment in the other appeal may, 
therefore, be considered so excusable that 
had the appeal been dismissed on tho 
ipound of this omission alone. 1 should 


have been very reluctant if inspite of the 
difficulty and inadvisability of our inter- 
fering in such matters lightly the dis- 
missal could not have been set aside 
by us. 

Technical objections, especially in regard 
to forms of procedure, cannot be utilised 
for effecting a denial of justice : rules 
of procedure, as 1 conceive it, are to sub- 
serve the administration of justice and 
are not to be taken to furnish a means 

for dealing with the claims of suitors 
by the application of mechanical tests as a 
speedy and convenient substitute for adjudica- 
tion upon merits. 

But in this case even if the omission 
to file a copy of the judgment or to 

apply that the Court may dispense with 
the necessity of filing it he condoned, still 
the memorandum of appeal was itself pre- 
seiitetl quite out of time, unless all the 
time that was taken for obtaining a copy 
of tho judgment for being filed in the 

other appeal be deducted in computing 
the period of limitation. It may bo that 
if the defence of the appellant to tho 

respondoiiCs suit had been less technical, 
and if in that ease 1 had had to decide 
tho (luestion for myself I should not have 
dismissed the appeal on the technical 
grounds above referred to. But this is a 
case where the well-recognised principle 
of a technicality defeating technicality 
may properly be brought into play. [See 
per Jessel, M. R., in Gainsford v. Dunn (1).] 

1 find, therefore, that like my learned 
brother I should have come to the same 
conclusion as the District Judge. 

For these reasons, I agree that this apx)eal 
should be dismissed with the plaintiff's 
costs. 

Appeal dismissed^ 

(1) (1874) 17 J5q. 405 at p. 409j 43 L. J. Ch. 403t 
30 L. T. 283; 22 W. R. 409. 
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ALLAHABAD HIGH COUBT. 
Second Civil Appeal No. 751 of 1913. 
June 23, 1914. 

Present: — Mr. Justice Sundar Lai. 

DEWAN AND OTHEKS — PLAINTIFFS — 
Appellants 
versm 

BUDDHU AND OTHERS — DEFENDANTS — 
Respondents. 

Limitation Act {IX of 1908). 5 — Appeal filed be- 

yond time — Delay nnej'plained — Extension of period 
for filing appeal. 

An appeal was Hied before a District Judffo beyond 
time and the only explanation given of the delay was 
that the papers wei'e made over to a Counsel who 
returned them after the time for filing the appeal 
had expired. The Judge admitted the appeal without 
subjecting the explanation to any scrutiny: 

Heidi on second appeal, that ns the lower Appellate 
Court did not exercise its discretion upon proper 
materials the High Court was competent to exercise 
its discretion and that the explanation given of the 
delay was not snfiicient within the meaning of sec- 
tion 5 of the Limitation Act. 

Second api>eal from the deci.sion of the 
District Judge of Meerut, dated 29th March 
1913. 

The Hon’ble Dr. Te] Bahadur Sapru, for 
the Appellants. 

Mr. Nihal Chand, for the Respondents. 

JUDGMENT. — This is an appeal arising 
out of a suit for damages for malicious 
pro.secution in respect of a charge made 
by defendant No. 1 against the plaintiffs 
under .section 347, Indian Penal Code. The 
other defendants are said to be the in- 
stigators and abettors of the charge. 
The claim was laid at Rs. 1,142. The 
Court of first instance found that the 
charge was false and groundle.ss and made 
maliciously and without reasonable and prob- 
able cause. It decreed the claim for Rs. 305 
on account of damages. 

The learned Judge in appeal reversed the 
decree of the learned Subordinate Judge and 
has dismissed the suit. 

The plaintiffs have appealed to this Court. 
The first ground raised in the appeal is 
that the appeal Bled by the defendants in 
the Court l^elow was filed long after the 
expiration of the period of limitation pres- 
cribed by law for the institution of appeals 
and that no explanation was given for the 
delay in the institution thereof which in 
law could be regarded as sufficient and ade- 
iiaate under section 5 of the Limitation Act 
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of 1908. Now the facts of the case, so far as 
they bear on this point are as follows: The 
learned Subordinate Judge pronounced his 
judgment in the ca.se on 2nd December 1912 
and a decree bearing that date was prepared 
ill accordance with law. 

Applications for copies of the judgment 
and the decree in the case were made on 
9th December 1912, and the copies were 
ready for delivery and posted on tlie notice 
board on 10th December 1912. Mr. We.ston 
had appeared as Counsel for the defence in the 
Court of the Subordinate Judge, and it appears 
from the affidavit filed by the Rev. H. T. Thomas, 
that the defendants instructed Mr. Weston 
to file an appeal against the said decree. The 
papers were delivered to him and a sum of 
Rs. 40 was paid to liim on 20fch December 
1912. It is not stated whether this amount 
was paid on account of the costs of the appeal 
or on account of CounseFs fee or both. The 
time for filing the appeal expired on 3rd 
January 1913, but no appeal was actually 
filed before that date. There is no explanation 
whatever given as to why the appeal was not 
filed by Mr. We.ston, nor has it been stated 
whether the appellants took any steps to 
ascertain whether their appeal had been filed 
before the end of January. It appears from 
the affidavit of the Rev. Mr. Thomas that at 
about the end of January an inquiry was made 
of Mr. Weston as to the date fi xed for the hearing 
of the appeal, and in reply a letter which was 
said to bear date Ist January 1913, but 
was really written on 1st February 1913 was 
sent intimating that the appeal had not been 
filed, and that the sum of Rs. 40 paid was 
being refunded by money order. The money 
order was received on the 3rd February 1913. 
The letter of Mr. Weston has not been pro- 
duced. It is .stated in the affidavit that one Lai 
Mohammad was sent to Mr. We.stoii to ascertain 
from him in detail the circumstances under 
which Mr. Weston had not filed the appeal. 
Whether Lai Mohammad saw Mr. Weston or 
not and whether the latter gave any and what 
explanation for his act, we do not know. 
Neither Mr. Weston nor Lai Mohammad 
filed any affidavit, nor even the appellants 
themselves on the point. There is no 
statement on their behalf as to whether they 
themselves took any interest in their 
proposed appeal. From 3rd to 12th February 
1913 efforts were made to secure the service 
of some Counsel or Pleader to ifile the time 
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barred appeal, which was ultimately filed 37 
days beyond time with the affidavit of Rev. 
Mr. Thomas to which I have already 
referred. The learned Judge made an er parte 
order admitting the appeal under section 5 
of the Limitation Act which he affirmed at 
the hearing of the appeal. No reasons are 
given in the said orders for excusing this 
long delay in the institution of the appeal. 
The time prescribed for filing an appeal to 
the District Judge from the decree of the 
Subordinate Judge is 30 days. Giving the 
defendants the benefit of two days more spent 
in obtaining copies of the decree and the 
judgment appealed against, they had time 
up to 3rd January 1913. The mystery 
remains unexplained as to why the appeal was 
not filed. It may be, as Dr. Tej Rahadur Sapru 
suggests, that Mr. Weston had not much 
faith in the appeal, as it appears * from a 
statement made in the judgment of the Court 
of first instance that ‘^Defendant.'i’ learned 
Counsel (Mr. Weston) frankly admitted 
that there Avas absolutely no proof on the 
rec()i»d to rebut the evidence adduced by the 
plaintiff as regards issue No. 1” (whether 
the complaint tiled by defendant No. 1 was 
false and malicious and without reasonable 
and probable cause). It is not stated 
what Mr. Weston’s instructions were, 
Avhether he was to file the appeal only if he 
thought there was a fair chance of success, or 
to file it regardless of the possible result. I 
cannot understand a member of tlie Bar 
of Mr, Weston’s position not tiling the 
appeal, unless his instructions justified him 
in not filing in the circumstances of this case. 
It is not suggested that there was any 
misapprehension on the part of Mr. Weston as 
to the time within which the appeal ought to 
have been lodged, or that the defendants 
were misled by anything done by the 
plaint iffs-appellants. Quoting Lord Davey 
from another case, Collins, M. R., made the 
following observations in Tn re Co/cs* and 
Jlaveiiahear (X)i ‘*CJpon the question whether 
time ought to be extended, speaking for 
myself I am inclined to adopt the view of the 
late James, L. J., that a party has a vested 
right in an order of the Court in liis favour, 
and ought not to be deprived of an advant- 
age given to him by the rules, ^unless tliere 
has been on his part some conduct raising 

(1) (1907) 1 K. B. Ij 7rt 1: J. K. B. 27; 96 L. T. 750; 
ZH T. L. a. 32. 
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an equity against him’, or in a case of ‘inevit- 
able accident.’ ” As observed by Chief 
Justice Jenkins in Karsondas Dharamsey v. 
Bai Gungahai (2) : “When the time for 
appealing is once passed a very valuable 
right is secured to the successful litigant, 
and the Court must, therefore, be fully 
satisfied of the justice of the grounds on 
which it is sought to obtain an extension 
of the time for attacking the decree, and 
thus perhaps depriving the successful litigant 
of the advantages which he has obtained.” It 
was, therefore, for the defendants to make 
out very cogent grounds for excusing this 
long delay. It might be perhaps suggested 
that they had done all they had to do 
on their part in handing over the papers 
to Mr. Weston and supplying him Avith 
the necessary ct)sts for filing the appeal, 
and that it AA’as due to the accident of 
Mr. Weston either carelessly or deliberate- 
ly not filing the appeal. But it has not 
been stated Avhat Mr. Weston’s instructions 
Avere. I cannot impute any negligence, or 
carelessness on the part of Mr. Weston, on 
the materials now on the record. 

The learned Judge of the Court below did 
not apparently subject the explanation of the 
delay to any scrutiny. It appears that ofi 
7th December 1912, he had held in a com- 
plaint filed by one Bishambher Salmi against 
Budhu under section 211, Indian Penal Code, 
which had resulted in- a conviction of the 
latter, that there were no grounds for such 
conviction. He had held that Budhu was 
not able to prove his criminal charge against 
the present defendants and Bishambher 
Salmi and reversed the conviction of Budhu 
in appeal. He Avas already pre-disposed to 
consider Budhu’s case favourably, and he 
admitted the appeal Avithout much scrutiny 
and on the appeal coming on for hearing he 
admitted a copy of his ^pdgment in the 
criminal appeal, as he says, to save a r€mand'*\ 
That judgment Avas no evidence against the 
present appellants, either of the facts found 
in that case or of the conclusions at Avhich 
the Judge had finally arrived. Tha case of 
Collector of Goralchpur v. Falahhdhari 
Singh (3) points out the limits within 
which a judgment not inter partes 
might be used. He took it in only to save a 
remand (I presume for the purpose of 
supplying evidence in justification of thn 

(2) 30 B. 829 at p. 830; 7 Bom. L. B. 966. 

(3) 12 A 1. 
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charge, which did not exist on the record). 
I have no hesitation in holding that the 
explanation given of the delay in filing the 
appeal was utterly inadequate. 

The only question which has pressed 
itself on my attention is, whether 1 should 
now in appeal set aside the order of the 
learned Judge admitting the appeal and 
excusing the delay. 

If the learned Judge had really exercis- 
ed a discretion upon proper materials, I 
should not have re -considered the matter at 
all. It is evident from what I have already 
said that the learned Judge had not really 
applied his mind to consider the explanation 
of the delay in presenting the appeal after 
3rd January 1913. No explanation was 
given to him as to why Mr. Weston liad 
not filed the appeal within time. He had, 
therefore, no opportunity of considering the 
sufiSciency or otherwise of the reasons for 
that fact. They were as unexplained to 
him as they are to me. In the absence 
of any explanation of this fact, I think, 
that ho was, as I am, bound to reject the 
appeal as time-barred. 

I, therefore, set aside the decree of the 
lower Appellate Court and reject the appeal 
to that Court as time-barred. I restore the 
decree of the Court of first instance with 
costs in all Courts which in this Court will 
include Counsel’s fee on the higher scale. 

Appeal allowed. 


ALLAHABAD HIOH COURT. 

Second Civil Appeal No. 864 of 1913. 

June 17, 1914. 

Treaent-. — Mr. Justice Piggott. 

OANESH TBWARI and others — Defend- 
ants — Appellants 
verstts 

SALIK PANDE — Plaintiff — 
Respondent. 

V, ?. Land Rsveniie Act (Ulofmi), ». 233 (A;)— 
partition — No objection ae to proprietary title— ■ 
Jurisdiction of Civil Court, 

A co-sharer in a oarfcain inahal brons^ht a suit in the 
Civil Court for joint possession of a plot of Ian 1 
axainst his co-sharers. Before tho institution of his 
suit, anothar oo-sharer had mada.ian lappiioatiou for 
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partition. Notice was issued to co-sharors including 
tha plaintiff to raiso objections. The plaintiff did 
not raise any objection: 

tlddf that hi^ suit in tho Civil Court bocamo 
burred by section 233 (Ac) of the Land Revenue Act. 

Second appeal from the decision of the 
District Judge of Ghazipore, dated the 16th 
April 1913. 

FACTS. — On the 24th of September 1912 
the plaintifPs sued for a declaration that they 
were in joint possession of certain occupancy 
holdings and of tho site of a house. In the 
alternative they prayed for joint possession. 
It appears that prior to this suit, the defend- 
ant No. 1 had put in an application for 
partition on 20th March 1912. Both the 
Courts below decreed the suit. 

Mr. Pea re Lai Btmerji (with him Mr. M, L. 
Agartvala), for the Defendants-Appellants. — 
Section 233 (k) of the Land Revenue Act 
(III of 1901) bars the present suit and the 
Civil Court is not competent to entertain 
it, inasmuch as partition proceedings in 
re.speot of the property in dispute are going 
on in tho Revenue Court. If the present 
suit is succe.ssful, it will materially inter- 
fere with the decision of tho Revenue Court 
and will thus frustrate the object of 
partition. Under section 117 of the Land 
Revenue Act, it is open to tho Revenue 
Court to distribute the land as seems 
convenient to it. 

Fie relied on Nat hi Mai v. Tej Hiitgh (1). 

Mr. Hnretidra Nath Hen^ for tho Respond- 
ents, contended that in the present case 
section 233 {k) was inapplicable, inasmuch 
as the proprietary title was never denied. 
The jurisdiction of the Revenue Court can 
in no way be ousted because the Civil 
Court’s decision cannot affect the partition. 
There is no provision in the Ijand Revenue 
Act which precludes the Civil Court from 
entertaining a suit for joint possession. So 
long as the civil suit does not affect the 
partition, it is maintainable even though 
partition proceedings are in progress. 

Mr. P, L, Batierfi was not heard in reply. 

JUDGMENT. — The suit out of which this 
appeal arises was one in which a single 
co-sharer in a mahal sued the remaining 
co-sharer.s in order to enforce certain alleged 
rights. It appears that there was in tho 
ma\(d in question an occupancy holding 
belonging to one Mmammat Samundra Kuar 

(1) 29 A. 604) 4 A, L. J. 673j A. W. N. (1907) 190. 
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<wlio also occupied as an appurtenance to 
her holding a house situated in the same 
mahah This Musammat Samundra Kuar 
appears to have entered into a bargain with 
one of the co-sharers, namely, the 1st defend- 
ant in this suit, and executed in his favour 
what purports to be a sale-deed of her 
occupancy holding and of her house. Appa- 
rently the remaining co-sharers are related to 
defendant No. 1 and are acting with him in 
this matter, for the plaintifE says that they 
refused to join in the present suit. The 
plaintiff comes into Court claiming either a 
declaration that he is jointly in possession 
with all the defendants of the plots of land 
which formed the occupancy holding of 
Mnsamniat Samundra Kuar and the site 
of her house, or in the alternative a decree 
for joint possession of the same. He has 
got a decree for joint possession. Defendant 
No. 1 and some other defendants have 
appealed to this Court. The present suit 
was in.stituted on September the 24th, 1912. 
On March the 20th, 1912, an application for a 
partition of thi.s niahal had been filed in a 
Il 3 V 8 nue Court by Ganesli Tevvari, defendant 
No. 1, and notices had been issued to the 
other co-sharers to appear and present 
objections in the usual manner. No 
objection had been filed by the plaintiff in 
the Revenue Court and, as a matter of fact, 
no question of proprietary title really arises 
in the present suit. The plaintiff’s case in 
this suit is that certain co-sharers have 
secured possession in severalty of certain 
land which ought to be held jointly by all 
the co-sharers ip the mahal, I am clearly 
of opinion that the present suit was barred 
after Ganesh Tewari’s application for 
partition had been presented and notices 
issued accordingly. The plaintiff’s object 
in the matter is suflBciently clear. In 
making this partition the Assistant Collector, 
acting under section 117 of the Land 
Revenue Act, must necessarily begin by 
ascertaining what lands in tlie mahal are 
held in severalty by different co-sharers. 
The lands in suit in this case are 
apparently held in severalty by some or 
all of the defendants. This is apparent 
because plaintiff has been given a decree 
for recovery of joint possession and not a 
simple declaration. Tho partition would 
then have to proceed in accordance with 
the actual posseaaion ol the defendants. 


subject only to the provisions of section 
125 of the Land Revenue Act. The whole 
object of the present suit is to preveit 
this. The plaintiff’s desire is, if possible, 
by executing this decree to get back into 
joint possession with all the other co- 
sharers of the lands referred to in the 
plaint, so that they may not bo treated 
during the partition as held in severalty 
by .some co-sharer or co-sharers other than 
himself. He is, therefore, in my opinion, 
bringing a suit in respect of the partition 
of a mahal within the meaning of section 
283, clause (A;), of the Land Revenue Act. 
A wide interpretation has been placed 
upon these words by this Court in several 
rulings, as for in.stance in NcUhi Mai 
V. Tej Singh (1). The present case 
seems to mo a stronger one again.st the 
plaintiff than the ca.se above referred to. 
The effect of tho execution of this present 
decree for joint possession, while the 
partition proceedings are going on, might 
be of the most undesirable nature and 
might lead directly to a serious conflict of 
juri.sdiction. Once an application for 
partition had been instituted before a 
Revenue Court the apportionment of the 
various lands of the mahal amongst different 
co-sharers became a matter peculiarly within 
the jurisdiction of that Court under the 
provisions of the Land Revenue Act and 
tho Civil Court is, in my opinion, precluded 
from interfering. For these reasons I 
accept this appeal, and setting aside tho 
decrees of both the Courts below, I dis- 
mi.ss this suit with costs throughout 
including in this Court fees on tho higher 
scale. 

Appeal allowed, 

(1) 29 A. 604; 4 A. L. J. 678; A. W. N. (1907) 190. 
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MAHAPKO SIKGH V , JAOMOHAN SINGH. 

OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 459 op 1911. 

December 19, 1913. 

Present : — Mr. Stuart, A. J. 0. 

MAHADEO SINGH and another — 

De PE ndants — ^Appe ll ants 
versus 

JAGMOHAN SINGH— Plaintiff 
— Respondent. 

Mutation pvoceedingSf nature of — Compromise in 
mutation proceedings — Registration — Statement — Evi- 
dence — Admissibility^Claim withdrawn in mutation 
proceedings — Estoppel — Declara tory suit. 

The Revenue Courts refused to enter in the 
lehewat the name of the plaintiff’s predecessor-in. 
interest, first in 1891 and then in 1897, not on the 
ground of his title to a share in the property being 
denied but because the extent of the share could not 
be ascertained. A similar entry in favour of the 
plaintiff was refused in 1906, but in 1910 there was 
a compromise arrived at between the plaintiff and 
the defendants by which the former’s name was 
entered in respect of half of the share that he 
claimed. Subsequently in 1911 the plaintiff brought 
a suit in the Civil Court for a declaration that he 
was also entitled to the remaining half share. The 
defendants pleaded that the suit was barred by 
limitation: 

Ueldf that the suit was within time. 

An unregistered compromise presented before a 
Revenue Court conducting proceedings in mutation 
of names and correction of khetcatf is not admissible 
in evidence, because the Court does not in that 
capacity exercise judicial, but executive, functions. 
The statement made by a party in such proceedings 
is, however, so admissible. 

A party withdrawing a portion, and accepting 
only the rest, of his claim in mutation proceedings 
is not estopped from subsequently suing for a de- 
claration t^t he is entitled to the portion thus 
withdrawn, if the opposite party has, in no way, 
been thereby prejudiced, inasmuch as the withdrawal 
was not made in judicial proceedings. 

Appeal against an order of the District 
Judge, Fyzabad, dated 6th September 1911, 
upholding that of the Officiating Sub-Judge, 
Fyzabad, dated 6th June 1911. 

Babus Surendro Nath Boy and Bmdra Bat 
Sinha^ for the Appellants. 

Babu Hari Kishun Bhaon and Pandit Qolca- 
ran Nath Misra, for the Respondent. 

JUDGMENT. — The appellants and the 
plaintiff-respondent are members of a family^ 
which is descended from a certain Ugra Sen 
to whom were born seven sons. Four of 
these sons died without issue. The remaining 
three sons, whose names were Prem Ohand, 
Sujan Singh and Bhagwant Singh, founded 
three distinct branchesofthefamily. The Prem 


Ohand line was sub-divided into two branchesi 
one founded by a certain Durjan and th6 
other by Damodar. The branch founded by 
Damodar was sub-divided again into two 
branches one found by Ram Dingur and the 
other founded by Govind. The respondent 
belongs to the Ram Dingur branch and the 
appellants belong to the Govind branch. At 
the Summary Settlement of 1856 a certain 
share was entered in the name of Sukhnandan 
Singh of the Ram Dingur branch, who was 
respondent’s grandfather’s brother. But in 
1874 Kripal of the Govind branch obtained 
at the time of the Regular Settlement a 
decree for the entry of his name with regard 
to the whole property of the family. The 
respondent’s assertion is that this decree, al- 
though given nominally to Kripal alone, 
was given to him actually on behalf of all 
members of the family, and that first the 
respondent’s predecessors-in-interest and 
then he himself remained in possession of the 
share which was entered in the name of 
Sukhnandan Singh in 1856, although until 
recently they were unable to obtain an entry 
in the regular revenue papers, showing their 
possession over any portion of the share. 
His suit was for a declaration of ownership 
over the aforesaid share. The learned 
Subordinate Judge decreed his claim for 
declaration, and the learned District Judge 
has upheld this decree in first appeal. 

The appeal has been argued on four points 
only. The remaining points raised in the 
grounds of appeal were withdrawn. These 
four points are: — 

1. That the suit is barred by limitation. 

2. That the decree obtained by Kripal was 
for his sole benefit and not for the benefit of 
the other members of the family. 

3. That on the pedigree set up by the 
plaintiff -respondent his suit fails. 

4. That the plaintiff-respondent is estop- 
ped by his own action from making his 
claim. 

On the first point I find that there has 
been no entry in the revenue papers in the 
names of the respondent’s predecessors-in- 
interest or his name till the year 1910. On 
the 19th January 1889 Raghnbar Singh, the 
son of Sukhnandan Singh, applied for an 
alteration in the revenue papers and for the 
entry of his name. His application was 
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6nally rejected by the Revenue Courts on the 
14th December 1891. In 1897 the appellants 
applied for entry of their names in the place 
of the name of their deceased uncle Lakhpati 
Singh. Raghubar Singh objected. His objec- 
tion was finally dismissed on the 19th August 
1897. It is to be noted that in these proceed- 
ings before the Revenue Court the title of 
Raghubar Singh to a share in the property 
was not denied. The Revenue Courts refused 
to enter Ids name because they were unable 
to find the extent of his share. On the 28th 
August 1905 the plaintiff-respondent applied 
for correction of the khewat and entry of his 
name. His application was finally dismissed 
by the Revenue Courts on the 28th July 1906; 
but even if this dismissal were considered to 
give him a cause of action for institution 
of the present suit, the present suit 
would be within time. Subsequently in 
February, 1910, he again applied to 
the Revenue Courts for amendment of the 
khewat. The appellants then agreed to the 
entry of his name with regard to one-half of 
the share which he now claims. His name 
was accordingly entered with respect to this 
one-half. Not being satisfied with the entry 
of his name with respect to one-half he 
instituted the present suit. My finding is 
that the suit is not barred by limitation. I 
decide that the proceedings instituted by the 
plaintiff-respondent similarly cannot place 
his case beyond limitation. On the second 
point I find that it is clearly proved that the 
decree which was obtained by Kripal was not 
a decree for his personal benefit but for his 
benefit as representative of the family. The 
appeal fails, therefore, on the second point. 
On the third point it is sufficient to note that 
the plaintiff-respondent is proved to be the 
sole heir of Sukhnandan Singh and as the 
claim is for the share that ongfinally stood in 
the name of Sukhnandan Singh the plaintiff- 
respondent must succeed as against the 
appellants upon this point. The last question 
to be decided is that of estoppel. I agree 
with the learned Subordinate Judge that the 
actual compromise of 1910 which was present- 
ed not before a Court exercising judicial 
functions but before a Revenue Officer exercis- 
ing executive functions, is not admissible in 
evidence owing to the fact that it has not 
been registered. The statement of the 
plaintiff-respondent made in those pro- 
ceedings is admissible in evidence. It 


is to the effect that, although his share 
in the disputed property was correctly 
entered in his application for mutation, he 
was ready nevertheless to withdraw a 
portion of his claim and to accept the 
entry of his name with regard to half 
that share only. I do not consider that 
this withdrawal can he held to estop him 
from claiming a declaration as to his 
ownership over the remainder. The 
withdrawal was not made in judicial 
proceedings. It was made with respect to 
an application to a Revenue Officer exercising 
non-judicial functions. I am unable to find 
that the appellants were in any way prejudiced 
by the action of the plaintiff-respondent 
in this matter. In no way can the 
plaintiff-respondent be considred to be 
estopped in consequence. These are the points 
which have been urged during the hearing 
of this appeal; all others have been 
abandoned. As the appeal fails on these 
points, [ direct that it must be dismissed 
and that the appellants pay their own 
costs and those of the plaintiff-respondent. 

Appeal dfftmissed. 


PUNJAB CHIEF COURT. 

First Cmii Apj»eal No. 1100 of 1911. 
July 16, 1914. 

Present'. — Mr. Justice Johnstone and 
Mr. Justice Scott-Smith. 
BAHADUR CHAND— Defendant-^ 

ApPE LEANT 
I'ersus 

NAINA MAL and others — Plaintiffs — 
Respondents. 

Hindu, Law — Mitakshara — Alietmtion by father — Suit 
by non for iionsesnion — Limitation to run from p tssession 
by vendee — Posttesniony how taken. 

In a Ruit under the Mitaknhara Law for possession 
of land by annulment of illegal sales by his father, 
the son’s only cause of action is. the taking of pos- 
session by the vendee of what was the son’s joint 
share of the family property, and his suit ought to bo 
brought within 12 years of such adverse possession. 

It is not necessary in order to obtain possession 
that the purchaser should step on to the land at all. 
The physical possibility of the buyer dealing with 
the thing exclusively as his own is all that is neces- 
sary. 

First appeal from the decree of the District 
Judge, Lyallpur, dated the 21st August 1911, 
decreeing plaintiffs' claim. 

The Hon’ble Mr. MuJuunmad Shaft, K. B., 
and Rai Bahadur Pandit Sheo Naratn and 
Lala Safigam Lai, for the Appellant. 
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Mr. Oeriel, for the Respondents 

JUDGMENT.— This was a suit by the 
plaintiffs-respondents for possession of 
certain land sold by their father, Jhanda 
Mai, to Bahadur Chand, 'defendant -appellant, 
by a registered deed on the 3rd of August 
1893. The deed recites that the full 
consideration, Rs. 400, has been paid and 
that possession has been given to the vendee. 
A number of issues were framed by the 
first Court, but the important ones dealt 
with the questions of limitation and necessity 
for the sale. The finding of the Court was 
that the suit was within time having been 
brought within 12 years from the time when 
the vendee obtained possession of the land 
sold. The Court further found that 
necessity for the sale was not proved and 
gave the plaintiffs a decree for possession. 

The defendant has appealed and the only 
point argued before us is whether the suit 
is barred by limitation. It is admitted now 
that the parties are governed by Hindu Law 
and that the land sold was the ance.stral 
property of the plaintiffs’ father. The 
first question which w'e have to decide is, 
when did the vendee obtain possession of 
the land sold? The sale, as already stated, 
took place on the 3rd of August 1893. On 
the 13th of August 1893 an entry was made 
in the mutation register to the effect that 
Jhaiidahad sold the land to Bahadur Chand. 
At first mutation was refused on the ground 
that the land was unculturablo and the 
vendee had not taken physical possession of 
it. Subsequently, however, on the 1st of 
May 1894, mutation was sanctioned on the 
ground that the vendor had admitted the 
transfer of possession and the sale had been 
completed. No cultivation of the land took 
place until the year 1904 and the lower 
Court is of opinion that possession of it w’as 
not taken until then. Mr. Sliafi argues 
that, as the land was waste, the execution 
of the deed and the admission therein that 
possession had been given to the vendee 
were quite sufficient to transfer possession, 
and that it was not necessary for the vendee 
to do anything further. He urges that in 
the case of waste land possession goes wdth 
the title and in support of his contention he 
has referred us to the following rulings: 
Muhammad Yar\. Ghulam (1), Bamzan AU 
V. Basharat AH (2) and Shahabal Shah v. 

(1) 49 P. B. 1894. 

(2) 105 P. B. 1901. 
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Ganesh Das (3). These rulings, however, dq 
not help Iiim very much. They were cases 
in which it vras held that a mere failure to 
cultivate waste land did not of itself con* 
stitute abandonment. Similarly Chok'kal'mga 
Naichen v. Mnthnsamt Naicken (4), quoted by 
him, does not appear to be in point. 

Mr. Oertel for the respondents urges that 
it was necessary for the vendee to go to the 
village where the land is situated and to 
signify in some way, which he does not 
clearly specify, that he had taken possession 
of the land. He does not, however, refer us 
to any authority and we can see no good 
reason for holding that in the case of waste 
land it is necessary for the vendee to go to 
the place where the land is situated. No 
doubt in order to take physical possession 
of the land it is necessary for a transferee 
to do something more than to merely obtain 
a deed in his favour, but we have only to 
consider when the purchaser took possession, 
not physical possession, of the land. In 
Mark by ’s Elements of Law, sixth Edition, in 
Article .354, we find tlie following: Corporal 
contact, therefore, is not the physical 
element which is involved in the conception 
of possession. It is rather the possibility 
of dealing with a tiling as wo like, and of 
excluding others.” Again in Article 356 
we find the following: “it is not necessary 
in order to obtain possession that the pur- 
chaser should step on to the land at all. 
The physical possibility of the buyer dealing 
with the thing exclusively as his own is all 
that is necessary.” Hassan Lamherdar, a 
witness for the defendant, stated that ho 
realised the hharif revenue for 1893 from 
Bahadur Chand (.see page 65 of the paper- 
book). Wo see no reason to doubt this, 
and applying the principles set forth above 
we hold that the vendee took possession of 
the property sold on the date of the sale. 

The next question is, what Article of the 
Limitation Act applies to this suit ? Mr. 
Shafi argues that Art’clo 126 of the first 
Schedule applies. That Article deals with 
suits by a Hindu governed by the law of the 
Mifahshara to set aside his father’s alienation 
of ancestral property, and the limitation 
prescribed is 12 years from the date when 
the alienee takes possession of the property. 
Mr. Oertel, on the other hand, urges that 
Article 140 or Article 144 applies. Now we 
t3) 63 P. B. 1907} 89 P. L. B. 1907- 
(4) 21M. 63. 
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may say at once that Article 140 does not 
apply, for the plaintiffs in this case do not 
come within the meaning of the words ‘ a 
remainderman or a reversioner.” Being 
members with their father of a joint Hindu 
family they Avere co-parceners in the property 
sold. Article 123 does not in terms apply, 
because the present suit is not one to set aside 
an alienation but is one for possession of the 
property alienated. We do not think it 
necessary to decide definitely whether 
Article 123 applies or not, for, in our opinion, 
even if Article lt4 applies, the plaintiffs’ 
claim is barred by time. We have already 
held thatBahadnr Chand obtained possession 
of the land sold on the 3rd of August 1893. 
This possession was undoubtedly adverse to 
the vendor. In Radhahai v. Anatitnw 
Bhagvant (5) it was held that in the ordinary 
case of property, Avhether self -acquired 
or ancestral, hel I by a Hindu father as 
ostensible owner, adverse possession against 
the father bars also the son. In Musaminat 
Foonheet Kooer v. H ihio Kisheu KiAore 
Narain Singh (3 ) i t was hold that in a suit under 
the Mitakshara Law for possession of land by 
annulment of illegal sales by his father the 
plaintiff’s only cause of action is the taking 
possession by the defendant of what Avas the 
son’s joint share of the family property, and 
his suit ought to be brought Avithin 12 years 
of such adverse possession. 

Mr. Oertel referred us to Roda v. ILirnrtm 
(7), Avherein it was held that the plaintiff’s 
suit for recovery of ancestral land alienated 
by the last male owner was within time, 
inasmuch as it was brought within 12 years 
of the date when the defendant’s possession 
became adverse to the plaintiff', such date 
being the date of the death of the last owner 
and no earlier. In that case, however, the 
parties were governed by Customary Law and 
the authority, therefore, is of no use to the 
present plaintiffs. We, therefore, hold that 
the plaintiff’s claim is time -barred having 
been brought more than 12 years after the 
date on which the defendant obtained posses- 
sion of the land sold, such possession having 
been obtained on the date of the sale and 
having been since then adverse to them. 

(5) 9 B. 108 at p. 224. 

(6) 23 W. B. 419. 

m 18 P. 1885 (7. B.}. 
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Wo accept the appeal and sotting aside the 
order of the lower Court, dismiss the plaint- 
iffs’ claim Avith costs in both the Courts. 

Appeal accepted. 


BOMBAY HIOII CO [JET. 

Second Civil Appeal No. 110 op 1912. 

January 27, 1914. 

Present: — Sir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Batchelor. 

KISHOEBHAT REV A DAS— Plaintiff 
— Appellant 
versus 

llANCHHODIA DHULIA and otheus-- 
Defendants — Respondents. 

Probate — R'n'ocation — Fraud and colluxi^n — Revo- 
cation not alio iced —Evidence Act (I of 1872J, s. 44 — 
Party applying for revocation barred in subsequent suit 
fir recovery of property of deceased - standi 
of debtor of deceas/ 1 to challenge probate — Poivei 
oj Subordinate Judge to decide questions of probate. 

Where the application for revocation of probate on 
the ground of fraud aiid collusion has l>?cn dismissed 
by tho District Court, the party applying will bo 
barred by the decision in the revocation matter from 
raising agiiii th? same question in a suit by the 
executor to recover the estate to which the probate 
relates. 

Where demand is made by the executor claiming 
title under an iinrevokecl probate, a debtor to the 
estate has no answer, unless possibly lie is 
suod in a Court having jarisdiction to revoke the 
probate. 

A Subordinate Judgo’s Court has no jarisdiction 
to deal Avith tho question of probate. 

Quxre . — Whether a debtor of tho deceased and ono 
Avho holds property admittedly forming part of tho 
estate would have any locus staruli in applying to the 
District Court for revocation of tho probate ? 

Second appeal from the decision of th^ 
Small Cause Court Judge with appellat® 
powers, in Appeal No. 214 of 1909, confirming 
the decree passed by the Subordinate Judge at 
Umreth, in Civil Suit No. 491 of 1907, 

Mr. Jayakar (with him Mr. B, F, Dastur)^ 
for the Appellant. 

Mr. V, /, Patel (with him Mr. M, K, Mehta) ^ 
for the Respondent. 

JUDGMENT. — This suit was instituted by 
Kishorbhai Revadas, the executor, who had 
obtained probate of tho Will of Jijibhai 
Kasandas, to recover from the first defendant 
R»s. 144 as rent of certain fields occupied by 
L^m as yearly tenant and possession of those 
fields. 

The defence of the fi^st defendant was tha 
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the deceased Jijibhai had asked him to pay the 
rent to his nephew Jivabhai, who was the 
second defendant in the case, and the second 
defendant Jivabhai contended that the deceas- 
ed made no Will and that the Will proved was 
fabrication. 

The second defendant prior to the institu- 
tion of this suit on the 2nd of March 1905 made 
an application to the District Court for 
1 * 6 vocation of the probate granted to the 
plaintiff upon the ground that the Will was a 
forgery, and that he (the second defendant) 
had been prepared to prove it in the probate 
proceedings, but at the last moment the 
plaintiff had bought him off, and that a 
mutual arrangement had been effected where- 
by the second defendant agreed not to cross- 
examine the plaintiff’s witnesses and to call 
evidence and thus facilitated the grant of 
probate to the plaintiff who would otherwise 
have been prosecuted for forgery on the 
strength of the Mamlatdar’s report, and in 
conside] aticn of the withdrawal of his opposi- 
tion the plaintiff agreed to restore the property 
of the deceased to him (the second defendant), 
or to pay the equivalent in cash directly tlie 
probate had been granted, but after the order 
liad been passed the plaintiff declined to carry 
out his part of the arrangement and thus 
committed a fraud on the one hand upon the 
Court and on the other on him (the 2nd 
defendant) and that, therefore, the probate 
should be revoked. The application for 
revocation was disposed of by the District 
Court on the ground that the second defendant 
on his own showing was a party to a fraud 
upon the Court, that he had not come wdth 
clean hands and was not, therefore, entitled 
to the relief sought. 

The first defendant, as T have stated, claims 
to be entitled to pay rent for the property to 
the second defendant. Ho, therefore, claims 
under him since the death of the testator. 

The second defendant in this suit has taken 
advantage of the first defendant claiming 
under him to put forward the same grounds 
as he put forward in the application for 
revocation, and the Subordinate Judge who 
tried the case in the first instance, and the 
Subordinate Judge, with appeUate powers, 
who tried the case in appeal, having gone into 
the questions of fraud, which the District 
Court decUned to entertain upon, the- ^voe%f ion 
application, have found that the Will ivge a 

g^^ai^ hpvthe 


District Court is of no avail to enable the 
plaintiff to recover from the first defendant 
the property of the deceased. 

This investigation was permitted in the 
lower Courts upon the strength of section 44 
of the Evidence Act which states that Any 
party to a suit or other proceeding may show 
that any judgment, order or decree which is 
relevant under sections 40, 41 or 42 and 
which has been proved by the adverse party, 
was delivered by a Court not competent to 
deliver it, or was obtained by fraud or 
collusion.” 

Now the party who seeks to prove the fraud 
and collusion vitiating the decree of the 
Probate Court, under which probate was 
granted to the plaintiff, is the second defendant, 
and the second defendant lias already raised 
that question in the only Court which was 
competent to decide it, namely, the District 
Court, for the Subordinate Judges wlio tried 
the present case have no jurisdiction in probate 
matters, and the Court competent to decide it 
dismissed the application, for the reasons 
Avhich I have already stated. It was an 
application in the nature of a suit, as all 
contested probate proceedings are, and the 
decision could have been appealed from by 
the second defendant, and if the learned 
District Judge was held to be wrong in 
rejecting the application upon the grounds 
upon which he had rejected it, tlie result 
would have been that those allegations of 
fraud would have been investigated by a Court 
fjompetent to give effect to its findings. The 
second defendant, therefore, is, we think, 
barred by the decision of the District Court 
in the revocation matter from raising again 
the same question in the Court of the Sub- 
ordinate Judge. 

As regards the first defendant, he does not 
raise these questions by his pleading, although 
he has made common cause with the second 
defendant in his defence. As regards him, it 
is not disputed that he is in possession of 
property forming part of the estate of the 
deceased, and the plaintiff seeks to recover 
possession of that property for the estate as 
its representative. The defemiant does not 
dispute that he is liable to pay rent for his 
occupation at a rate which is not exceeded in 
the demand in this suit. 

Now, where the demand is made by the 
executor claiming title under an unrevoked 
probate, a debtor to the estate has no , answer. 
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unless possibly he is sued in a Court 
having jurisdiction to revoke the probate. 
What would have been the result of this 
common defence if it had been put forward in 
the District Court is a question which is not 
free from difficulty and Avhich we have not to 
decide in the present case. But we think it 
is clear that in the Subordinate Judge’s 
Court, which has no jurisdiction to deal with 
the question of probate, the title of the plaintiff 
was conclusively proved by the production of 
tlie probate, and it was no valid defence on 
the part of the first defendant to join in the 
allegation of the second defendant that the 
Will was a forgery and that the probate had 
been obtained by fraud and deception. 

Section 59 of the Probate Act says that 
Probate shall be conclusive as to the represen- 
tative title against all debtors of the deceased 
and all persons holding property which 
belongs to him, and shall afford full in- 
demnity to all debtors paying their debts’ and 
all persons delivering up such property to the 
person to whom such Probate or Betters of 
Administration shall have been granted.” 
Therefore, the first defendant in complying 
with the demands of the plaintiff would have 
been fully indemnified as against all persons 
entitled to share in the estate of the deceased. 

The PJnglish cases afford illustrations of the 
rule stated in section 59 of the Probate Act. 
Allen v. Dnndas (1) decides that Payment 
of money to an executor who has obtained 
probate of a forged Will, is a discharge to the 
debtor of the intestate, notwithstanding the 
probate be afterwards declared null and admi- 
nistration be granted to the intestate’s next 
of kin. A probate, as long as it remains un- 
repealed, cannot be impeached in the temporal 
Courts.” 

In Attorney- General v. Farthigton (2) Mr. 
Justice Willes says ; — *‘Jt is only necessary to 
bear in mind the nature of such a grant as the 
act of a Court of sole jurisdiction pronouncing 
as to personal property to the exclusion of all 

other Courts, upon the question of testacy 

and intestacy, and upon the right to receive and 
distribute the effects of the deceased in the 
event of intestacy, whether total or partial. 
Without the constat of such a Court no other 
Court can take notice of the rights of representa- 
tions to i)orsonal property ; and when such 

(I) (1789) 3 T. R. 126; 1 R. R. 666; 100 B. R. 490. 

(a) (1804) 3 H. A 0. 193 at p. 204; 33 L. J. Bit. 
281; 10 Jur. (n. 8.) 825; 10 L. T. (n. s.) 761; 13 W. R. 
64; 140 R. B. 389. 


Court has by the grant of Probate or Letters o 
Administration established the right, no other 
Court can permit it to be gainsayed.” The 
last words of that quotation seem to us to be 
applicable to the case of a grant of probate by 
the District Court, which it is attempted to 
challenge in the Court of a Subordinate 
Judge. In In re Ivory; Hankin v. Turner 
(3) Letters of Administration of the estate 
of an intestate were granted ex parte to 
the defendant, as his natural and lawful 
brother of the half blood.” The plaintiff, 
who was an uncle of the intestate, 
then commenced an action in the Chancery 
Division for the administration of the 
estate, alleging that the defendant was 
illegitimate, and that he himself was 
next of kin ; and moved for a Receiver and 
an injunction. It was held by Lush, J., that 
the application must be refused, for that as 
long as the Letters of Administration remained 
in force they were conclusive evidence that 
the defendant was one of the next of kin, and 
that the plaintiff’s proper course of procedure 
was to apply in the Probate Division to have 
them recalled.” 

Whether a debtor of the deceased and one 
who holds property admittedly forming part 
of the estate would have any locus standi in 
applying to the District Court for revocation 
of the probate we need not decide. As regards 
the second defendant, although he had a locus 
standi to make an application, his right is 
now at an end by reason of the unsuccessful 
result of his application for revocation. That 
being so, it appears to us that the first defend- 
ant has no defence to this suit. He will be 
completely indemnified by paying and deliver- 
ing over the property to the plaintiff, and it is 
a pity that under the circumstances he should 
have thought fit to make common cause with 
the second defendant. 

We reverse the decree of the lower Court 
and pass a decree for the sum claimed and for 
possession of the property in suit against the 
first defendant, with costs throughout payable 
by both defendants. 

Decree reversed, 

(3) (1878) 10 Oh; D. 372; 39 L. T. 611; 27 W. R. 

20 . 
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ALLAHABAD HIGH COIJBT. 

Second Civil Appeal No. 830 of 1913. 

June 17, 1914. 

Present: — Mr. Justice Piggott. 

Sm RAM alias SIRYA — Dependant — 
Appellant 
versm 

MUHAMMAD -UD -DIN — Plaintiff — 
Respondent. 

^Tjondloi’d and tenant — Acquisition of proprietary 
rights by tenant — Status of tenant not changed qua 
holding, 

A purchase by a tenant of land or of a fractional 
share in a village does not convert him 
into a proprietor of that land or aboliish the p.o- 
prietary right therein of tlie other co-sharers. 

Mah hir Singh v. As/iflw Ullah, A. W. N. (1901) 53, 
followed. 

Second appeal from the decision of the 
Additional Judge of Moradabad, dated 24th 
April 1913. 

Mr. Hamilton^ for the Appellant. 

Mr. A. Haider^ for the Respondent. 

JUDGMENT. — In this case the father of 
the plaintiff gave a lease of certain specified 
plots of land to two persons, Behari and 
Baldeo. It does not appear to have been 
denied in this litigation, and in any case is 
proved by the statement of the Patwari, a 
witness strongly hostile to the plaintiff, 
that the plaintiff’s father and the plaintiff 
a?ter him was solely entitled to collect the 
rents of these plots of land and could, there- 
fore, give a lease of the same. When the 
period of lease had expired the tenants gave 
no relinquishment and have been found by 
the lower Appellate Court to have continued 
to hold on. Baldeo has died leaving two 
sons who are impleaded in tliis suit as having 
succeeded to Baldeo in the tenancy. Behari 
has a son Sri Ram, alias Sirya, who has been 
impleaded under peculiar circumstances 
The plaintiff’s case is that the said Sirya has 
acquired by purchase a share in the viilk to 
which the plots of land in suit appertain, 
that he has been let into posse.ssioii of these 
plots by collusion with his father Behari 
and that the Patwari has been induced to 
record these plots as the hhudkasht holding of 
Sirya. The plaintiff accordingly sues to eject 
Sirya along with the other tenants. Sirya 
alone has contested the case. He says in 
his written statement tliat he has purchased 
the proprietary rights in the plots in suit by 
a registered sale-deed, and that this purchase 
was taken under such circumstances that 


the plaintiff is estopped from denying the 
same. This plea entirely broke down. Not 
only has Sirya not produced the sale-deed on 
which he relies, but the evidence of the 
Patwan is sufficient to show that what Sirya 
has purchased is a share in the zemindari 
rights of this milk which does not cover the 
plots of lard in suit. According to the 
PaUvari the land in suit appertains to a milkt 
which ordinarily means a number of plots cf 
land owned individually as such by particular 
co-sharers outside of any regular patfi or 
mahal. It w( uld have been interesting to 
know whether the appellant’s sale-deed pur- 
ported to convey to him proprietary rights 
in specified plots, ( r in a specified area, 
or some fractional share in the proprietary 
rights of the milk. Owing to the appel- 
lant’s failure to put the document in 
evidence the matter cannot be determined 
with certainty. The appellant’s plea that 
he had acquired proprietary rights to the 
plots in suit has broken down. The main 
point taken in appeal, as it was in the Court 
below, is that Sirya is in any case not in 
possession as a tenant of ilio plaintiff. The 
finding appears to be tkat he is in fact in pos- 
session along with his father, one of the 
original tenants, and lhat he has been lot' 
into such possession as he enjoys collusively 
by his father in order to prejudice the rights 
of the plaintiff. Under these circumstances 
the Courts below have, in my opinion, rightly 
ordered the ejectment of Sri Ram along 
with the original tenants. The land in suit 
is obviously not his khudkasht, as tlie patwari 
has recorded it, and his possession does not, 
in my opinion, rise to the dignity of that 
of a trespasser. Ho seems to me to have 
been let into such possession as he enjoys as 
a sub-tenant, or a licensee of his father. The 
general principle that a purchase by a tenant 
of land in a village or of a fractional share 
in the same village does not convert him into 
a proprietor of that land or abolish the 
proprietary rights therein of the other co- 
sharers, was laid down by this Courtin' 
Mahabir Singh y, Ashan JJllah (1). I have 
not disposed of tins case solely on the 
strength of that ruling, because the Courts 
below have recorded no finding in respect to 
the plaintiff’s allegation that, as regards' 
this purchase of a share in the milk^ the 

(1) A. W. K. (1001) 63, 
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appellant Slrya is only a henamidar for his 
father Behari. Apart from this point, I 
think the reasons given are sutlieient to 
warrant the dismissal of this appeal. It is 
hereby dismissed with costs. 

AppoaZ dismissed. 


MADRAS HIGH COURT. 

Civil Revi.sion PEnnoN No, 483 op 1911. 

December 5, 1913. 

Fresput: — Mr. Justice Oldfield. 

Mr. J. SEIBER and another — Dependants 
— Petitioners 
cersus 

D ANIE h VA RKI — Pl untie f — Respondent. 

rrovincial S njll Cause Courts Act (IX of 18873 * 
Sell. ITj Art. IH—S'nt for pension by school master — • 
BiiC relatiny to trust— Jurisdiction of Cinl Court. 

Wlioro a school master who was subscribing to tlio 
Bchojl masters* p?nsion fund sued after his removal 
for his pension in a Smill Cause Court: 

Held, that tin cogaizxn^s of tin suit by the Smill 
Cause Cjurt was barred by Article 18 of Schedule 11 
of the Siuill Cause Courts Act. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise tlie 
decree of the Additional District Mansif of 
Cdlicat in Small Cause Sait No. 371 of 1911. 

PACTS. — The pLiintift’ was a school 
master in the service of the B. G. E. Mis- 
sion under the management of the defendant 
and had put in over 18 years’ service. He was 
improperly thrown out of employ under the 
orders of the Inspector of Mission Scdiools. 
He had been a subscriber to the school 
masters’ pension fund and had paid up the 
subscriptions to the fund regularly and 
he was entitled to get by way of pension 
monthly an amount equal to 40 per cent, 
of the salary whicli ho was drawing, viz,^ 
Rs. 19-8. 

He sued for the recovery of a sura of 
Rs. 49-11-8 being the amount of pension and 
interest duo to him for 6^ months. 

The defendant contended that the suit was 
one relating to a trust and as such fell under 
clause 18 of the Schedule II of the Provincial 
Small Cduso Courts Act, and was, therefore, 
not cognizable by the Small Cause Court. 
The lower Court did not allow the contention 
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and decreed the suit. The defendant applied 
in revision. 

Mr. A, S, Cowdell (with him Mr. John 
Mathai), for the Petitioners. 

Mr. (7. Mubdhavan Nair, for tho Respond- 
ent. 

.JUDGMENT. — The first objection to tho 
lower Court’s decision and the only one which 
it is necessary to consider, is that a Small 
Cause Court had no jurisdiction, because tho 
suit relates to a trust. Vrima facie it cer- 
tainly is so, since the refund of subscriptions 
to a subscriber, who is dismissed or has 
resigned, is not one of the objects of the trust 
as stated in rule 1 of Exhibit I. 

The plaintiff-respondent has attempted to 
show that it is covered by rule 9. But I 
cannot import into that rule by implication 
wliat his argument requires. His claim, 
therefore, involves the Court sanctioning an 
extension of the objects of the trust or an 
ascertainment of tlie ceMni que trust under it. 
The case must be distinguished on this ground 
from Venkntachdlapathy Snhyya Vyavasaya 
V. Kanakasahapafhi Pillai Dharmum(l). Subra- 
ni'Diia Ayyar v. Pandi Boraisami Tarnr (2) 
is more directly in point and is against the 
respondent. The civil revision petition 
must be allowed on the question of juris- 
diction. The lower Court’s decision is set 
aside and the plaint should he returned by 
tho lower Court for representation in the 
proper Court. Costs up to date will be costs 
in the case. 

Petition allowed, 

(1) 5 Inti. Cas. 912; 8 M. L. T. 67; 33 M. 494- 20 
M. L. J. 146. 

(2) 26 M. 368. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Miscellaneous Civil Appeal No. 2 of 1914, j 
A pril 14, 1914. 

Present-, — Mr. Lindsay, J. C. 
KISHAN — Applicant — Appellant 
versus 

RAJ BAHADUR and others — Creditors 
— Respondents. 

Provincied Insolvency Act (III of 1907 ), 6 , 

Jurisdiction of Court— Applicant wen-king as domestic 
servant in one district and having agricultural holding 
in another. 



NARAGAM KRIriTAYA V. PENUMUDI BHADRAYYA. 

A Court is competent to entertain the insolvency 
petition of a person working as a domestic servant 
within its jurisdiction although he has got anagn- 
cultural holding beyond its jurisdiction which he has 
not relinquished. 

Appeal against an order of the District 
Judge, Lucknow, dated 19th N^ovember 1913. 

Babu Jihan Krishna Banerjee, for the 
Appellant. 

JUDGMPiNT.— This is an appeal against 
an order of the District Judge of Lucknow 
in the insolvency jurisdiction. A petition was 
presented by a person named Kishan asking 
that he might be declared an insolvent. 
The learned Judge has dismissed the appli- 
cation on the ground that he had no 
jurisdiction to entertain it. tt appears 
that the applicant has been employed 
for some time as a personal servant in 
Lucknow. It was also stated that he had 
some cultivation in the Gonda District. The 
learned Judge in his order dismissing the 
application states that he thinks that in an 
agricultural country the permanent residence 
of a man must be taken to be where his 
agricultural holding is situated — a holding 
which he has not relinquished. A reference, 
however, to the language of section 6, sub- 
section (2), of the Provincial Insolvency Act 
shows that a petition under the Act may 
be presented to a Court having jurisdiction 
in any local area in which the debtor ordinari- 
ly resides or carries on business or personally 
works for gain. The question of ordinary 
residence does not, therefore, arise in connec- 
tion with this case, for if it be a fact that 
the applicant here personally works for gain 
in Lucknow then under sub-section (2) of 
section 6, he is entitled to present his peti- 
tion in the Lucknow Courts. The learned 
Judge docs not seem to have noticed that 
the petitioner is not under any obligation to 
present his petition in the area in which he 
ordinarily resides. There seems to be no 
reason for doubting that the applicant does 
actually work for gain in Lucknow as a 
domestic servant, and this being so, 1 must 
hold that the order of the learned Judge 
refusing to entertain his petition was 
wrong. 

I allow the appeal. The case will go 
back to the District Judge with directions 
to entertain the application and dispose of it 
according to law. I make no order as to costs. 

Appeal allowed. 
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MADRAS HIGH COURT. 

Second Civil Appeal ^NTo. 2619 of 1912. 
December 28, 1913. 

Present: — Mr. Justice Ayling and 
Mr. Justice Oldfield. 

N^AEAGAM KRISTAYA— Plaintiff 
— ^Appellant 
versus 

PENUMUDI BHADRAYYA— Defendant- 
Respondent. 

Madras Abkari Act (I of 1886), s. 22 — Toddy-vendor 
— License, assignment, of, whether valid -Presumption. 

The terms of the license issued to a vendor of toddy 
determine his previligos and where one of the 
terms is that he should not assign the license without 
consent of the Collector, no other person except the 
licensee can carry on the business. Once a license is 
issued, it will be presumed that its terms wore 
inserted with the approval and sanction of the Gov- 
ernor-in-Council. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Musulipatam, in Appeal Suit No. 741 of 
1911, preferred against that of the Court 
of the District Munsif of Gudivada, in 
Original Suit No. 183 of 1910. 

PACTS. — Plaintiff obtained a license to 
sell toddy, and a license was issued in his 
name. He appointed the defendant to manage 
the toddy shop on his behalf and assigned 
those rights to him. The plaintiff brought 
a suit to recover from the defendant sums 
due to his account of the dealings. It was 
objected that the assignment is void and 
will not give rise to any right of suit. 
The lower Appellate Court upheld the objec- 
tion and dismissed the suit. Hence this 
second appeal. 

Mr. T. Ramachandra Liao, for the Appel- 
lant. 

Mr. F. Bamadoss, for the Respondent. 

JUDGMENT.— The privileges enjoyed by 
the plaintifff are limited by the terms of the 
licen.se issued to him: and it is admitte I that 
one clau.se of this license prohibited the 
assignment of those privileges without the 
previous consent of the Collector. We can 
find no basis for the contention that this 
condition is ultra vires, whether on the 
ground that it was not inserted under the 
orders of the Governor- in-Oouncil or in 
exercise of powers delegated by tKe Gover- 
nor-in-Cooncil or for any other reason. 
Under section 114, illustration (e), of the 
Indian Evidence Act, it may bo presumed 
-that the license issued by the Oolleofcor was 
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validly issued: and this presumption has not 
been rebutted. We may also refer to the 
statutory provisions of section 22 of the 
Madras Abkari Act of 1886 which speci- 
fically forbid the exercise by an assignee of 
any rights without receipt of a license in his 
own name. 

The second appeal is dismissed with 
costs. 

Appeal distnlssed. 


ALLAHABAD HIGH COURT. 

Skcond Civil Appeal No. 614 ov 1913. 
June 9, 1914. 

l*resent: — Mr. Justice Chamier. 

JADUNATH LAL and another — 

D E FE N D AN TS — ApPE LL ANTS 
versus 

BACHHU LAL — Plaintiff — Respondent. 

Joint land — Separate nse of joint land hy co^nharer — 
Right of nnch co-(tharer to hnild permanent Htrueture on 
land without consent of other C0‘)^harerit. 

Tho fact tliat one of the co-sharcra in a village has 
bc*cn in separate uao and occupation of a land does 
not entitle him to erect permanent atructures on it 
against the wishes of other co-sharers. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated February 
28th, 1913. 

Mr. Bajpal, for the Appellant. 

Mr. Harihans Sakai, for the Respondent. 

JUDGMENT.— On the pleadings it is 
admitted that the land on which the defend- 
ants propose to build is the joint land of 
the parties. The defendants did not set up a 
title to the land by adverse possession. Tho 
issue fixed did not suggest adverse possession 
and there was no finding that the defendants 
have held adversely to their co-sharers. All that 
is found is that the defendants have been in 
separate occupation or have had made 
separate use of the land. This does not 
entitle them to erect permanent structures on 
it against the wishes of their co-sharers. 
The appeal is dismissed with costs. 

Appeal dismissed. 


JAINAN V. BULIA. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 612 of 1912. 

November 27, 1912. 

Present: — Mr. Justice Chevis. 

Musammat JAINAN — Defendant 

Appellant 

versus 

RULIA — Plaintiff and another 
— D E pendant — Re sponde nts . 

Retstitiition of conjugal rights — Xikah — Iddat 

Difference hetueen widow fund divorced woman 

Want of coiment of divorced woman, whether 
invnlidatee marriage. 

Iddat imist be kept if the first marriage is terminat- 
etl by death of thekusband, but for a divorced 
woman whose marriage has never been consummated 
iddat is not necessary. ’ 

When* a woman is a virgin or represents herself 
as virgin, the consent of the father, uncle or brother is 
gullicient to validate the marriage and her silence is 
tantamount to consent. Bat in case of her not being 
virgin her consent must bo expressed in |K'rgon. A 
divorced woman whose marriage has not been con- 
summated is a virgin for the purposes of such 
consent. 

Bibi V. Empress, 43 P. R. 1882 Cr., referred to. 

Second appeal from the ortler of the Divi- 
sional Judge, Jullundur Division, dated the 
11th March 1912, Reversing that of the 
Distret Judge, Jullundur, dated the 12th July 
1911, dismissing the plaintiff’s claim. 

Pandit Eambhaj Batta, for the Appellant. 

Mr. Alisan-uUHaq, for itije Respondent. 

JUDGMENT. — This is a suit for institu- 
tion of conjugal rights. The Divisional 
Judge has given plaintiff a decree, holding 
the marriage proved. As questions of fact 
cannot be raised in second appeal Counsel for 
Musammat Jainan cannot contest the factum 
of the 7iikah. He has confined his argument 
to two points (1) that the nikah is invalid 
because it was celebrated during the period of 
iddat, and (2) that it is invalid for want of 
consent. 

As to (1) Counsel refers me to Tagore Law 
Lectures, paragraph 464, and Bibi v. Empress 
(1) and urges that iddat must be kept 
whether the marriage has been consummated 
or not. This is correct in the case of the 
former marriage having been terminated by 
death. But here we are dealing with the case 
of a woman whose marriage, never having 
been consummated, was terminated by divorce 


(1) 43 P, B. 1883 Of. 
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and from such woman no Mat is required, see 
Wilson’s Digest of Muhammadan Law, 3rd 
Edition, page 153, and Baillie’s Digest, pago 
351. On pago 350 of the latter book 
Mat is defined as the waiting for a 
definite period which is incumbent on a 
woman after the dissolution of a riglitful or 
semblable marriage that has been confirmed 
by consummation or by death. Hero the 
marriage had not been confirmed either by 
consummation or by death, and so no Mat 
was required. Appellant’s Counsel suggests 
that appellant’s statement that her former 
marriage was never consummated is incorrect, 
but she clearly stated in the first Court that 
she had never gone to her husband’s bed or 
even to his house, and the contrary has not 
been stated in her grounds of appeal to this 
Court, I cannot, therefore, listen to this 
suggestion. 

The only other question argued is that ap- 
pellant’s consent was not obtained. But the 
evidence is that her brother was present, act- 
ing as her vakl}, and gave consent on her 
behalf and that she kept silence. No doubt 
the authorities lay down that in the case of a 
woman who is not a virgin consent must be 
expressed by her in person and that silence 
cannot be taken to signify assent. But accord- 
ing to her own showing the appellant was a 
virgin, the former marriage never having been 
consummated, and the authorities lay down 
that in the case of a virgin if consent is given 
by a father, uncle or brother silence is tanta- 
mount to consent. See Ameer Ali’s Muham- 
madan Law, Volume II, page 344. 

On both points argued the authorities are 
all against the appellant. 

The appeal fails and is dismissed with 
costs. 

Appml Oimimih 


trau 


MADRAS HIGH COURT. 

Civil Revision Petition No. 39 oe 1913. 

February 11, 1914. 
rresmt'.—'Uv Justice Seshagiri Aiyar. 
SOORIYAN MUTHIRIAN— Defendant— . 
Petitioner 
versus 

NATESAM PILLAI MARUDAI 
PILLAL -Plaintiff — Respondent. 

Provincial Small Cause Courts Act (IX of 1887j, 
Sch. II, Art. 35 (i)-- Contract to allow plaintiff to 
drain plaintiff's land— Breach of contract— Damages 
— Jurisdiction. 

Defendant agreed with plaintiff for consideration 
that ho niny drain the water from his field into de. 
fondant’s land. On the defendant going back upon 
his contract the plaintiff sued for damages- 

Heldj that the case was triable by a Court of Small 
Causes as Article 35 (i) of Schedule 11 of the Small 
Cause Courts Act was inapplicable to such casep. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Srirangam, in Small Cause No. 1399 of 
1912. 

Mr. K. Blmhyani Ahjangnr^ for the Appel- 
lant. 

Mr. V, Dnjagopiilachariar, for the Respond- 
ent. 

JCDGMENT.-The defendant’s case is 
that this suit is not maintainable on the 
Small Cause side. The suit is on a 
contract between the plaintiff and the defend- 
ant. The defendant agreed to allow the 
plaintiff to drain the water from his field into 
defendant’s land, and received Rs. 3 as 
consideration for the permission and the 
defendant broke the contract and refused to 
allow the water of the plaintiff to be takeiL 
into defendant’s lands. Article 35 {t) has 
no application to such a case. This is not 
a case of easement nor is it a case of- 
diverting the water-course. It is a pure case 
of contract which has been broken by the. 
action of the defendant and he is bound to 
pay damages. The petitioner’s Vakil does 
not question the quantum of damages award- 
ed in this case. I dismiss the petition with 
costs. 


Petition dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 25 of 1912. 

March 24, 1914. 

Present: — Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 

NARAIN SINGH — Plaintiff — Appellant 
versus 

Musammat SHIAM KALI KUNWAR— 

De PE NDANT — Re SPON DE N T, 

Hindu Law — Adoption of Brahmin hoy hy person of 
lower castCf whether valid. 

A Brahmn boy cannot bo adopted by a person of 
lower caste. 

Bhagwan Singh v. Bhagwan Singh, 21 A. 412 (P.C.); 
3 C. W. N. 454; 26 I. A. 153j 1 Bom. L. K. 311; 7 Sar. 
P. 0. J. 474, referred to. 

Kusum Kumnri Roy v. Safya Ran jo u Das, 30 C. 999; 
7 0. W. N. 784, distinguished frjm. 

Appeal against an order of the Subordi- 
nate Judge, Tahsil Biswan, dated 29th 
January 1912. 

Mr. Muhammad Arabia for the Appellant. 

Mirza Sami-ullah Beg, for the Respondent. 

JUDGMENT. — The dispute in these cases 
relates to certain property which belonged to 
Sheoratan Singh, who died on tlie 20th 
November 1909 leaving a widow Musammat 
Shiam Kali Kuar. 

It i.s stated by Musammat Shiam Kali 
Kuar that Sheoratan Singh bequeathed his 
entire property to her as an absolute and trans- 
ferable estate by an unregistered AYill executed 
three days before his death. The genuineness 
of that Will is contested by the plaintiff- 
appellant who claims to be the adopted .son 
of Baldeo Bakhsh Singh, the brother of Sheo- 
ratan Singh. It is not disputed that Baldeo 
Bakhsh Singh died inthelife-tirae of Sheoratan 
Singh and that Sheoratan Singh and Baldeo 
Bakhsh Singh were living .separately. They 
were Thahurs of the Uaghuhansi clan. The 
plaintiff-appellant is a Brahmin by caste. 
His father Ram Adhar is a karinda in the 
service of Musammat Gulab Kuar. The 
adoption is alleged to have been made by 
Musammat Gulab Kuar, the widow of Baldeo 
Bakhsh Singh, sometime in Baisakh 1955 
Samhat. Sheoratan Singh held a decree for 
arrears of rent against Musammat Gulab 
Kuar in execution of which Musammat Shiam 
Kali Kuai as his legal representative attached 
certain property inherited by Musammat Gulab 
Kuar from her hu.sband. The plaintiff*ap- 
pejilant claims in the.se suits to have the Will . 
said to have been made by Sheoratan Singh in 
f^yonr of Musammat Shi^xp Kali Kuar 


set aside, and the property attached by 
Musammat Shiam Kali Kuar, in execution 
of the aforesaid decree against Mmammat 
Gulab Kuar, exempted from the sale on 
the ground that the Will is not genuine 
and that the decree aforesaid is not 
binding on the estate of Baldeo Bakhsh Singh 
or on his legal representative, the plaintiff. 

Musammaat Shiam Kali Kuar denies 
that the plaintiff was adopted by Musam* 
mat Gulab Kuar and states that Musam* 
mat Gulab Kuar had no power to 
make an adoption, and that the adop* 
tion was invalid under the Hindu Law. 
She further plead.s that the plaintiff has 
not been in pos.ses.siori of the disputed 
property and a declaratory suit is not, there- 
fore, maintainable. 

The learned Subordinate Judge found that 
the alleged adoption was not established and 
that the adoption, if made, was void and 
conferred no right. The reasons given by 
him for discrediting the evidence adduced by 
the plaintiff appear to us to be valid and per- 
tinent. 

The allegation of the plaintiff was that 
Musammat Gulab Kuar executed a formal 
deed of adoption on the 28th May 1902. But 
neither the original nor a certified copy there- 
of was filed. Most of the witnesses, who 
professed to have been present at the time of 
the alleged adoption, were residents of other 
villages and gave no satisfactory explana- 
tion for having been asked to attend the ad- 
option. Of the rest Bi.sheshar, a resident of the 
village, admitted that he made a complaint to 
the Deputy Commissioner against Mmammat 
Shiam Kali Kuar, alleging that she was 
forcibly collecting rents from him, showing 
thereby that he was not on good terms with 
the defendant -respondent, whom he would 
have liked to see ousted from the disputed 
property. Kalka, another resident of the 
village, .stated that he saw the plaintiff for 
the first time when he w’as four or five years 
old, and that the adoptiem took place four or 
five years after that. Bui ho was contradict- 
ed by Ganga Prasad, another witness for 
the plaintiff, who stated that the plaintiff was 
adopted at the age of five or six years. The 
only other resident of the village adduced 
was Sita Ram, a goldsmith who appears to be 
a man of no position. He admits that he was 
sent for to do some house hold work; It is 
admitted that no Raghuhansi ThaJfurs ov tpep 
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of the tribe and caste to which Baldeo Bakhsh 
Singh and his widow, Musammat Galab 
Kuar, belonged were present at the time of 
the adoption. The priest, who is alleged to 
have officiated at the ceremony of adoption, 
was not produced. There is nothing to show 
that after the alleged adoption any steps were 
taken to have the name of the plaintiff enter- 
ed in the revenue papers in regard to the 
property in dispute in the place of, or in 
addition to, that of Miisammat Gulab Kuar. 

An adoption of a Brahman boy by a man of 
a lower caste is not, moreover, authorized by 
the Hindu Law. The principle of the Hindu 
Law, as recognised by their Lordships of the 
Privy Council in Bhagwan Singh v. Bhagwan 
Singh (1), is that the boy should be one whose 
natural mother, when a virgin, could have 
been married by the adoptive father. Manu 
forbids the marriage of a person of one caste 
with a woman of a higher caste, and further 
declares that only a boy of an equal caste can 
be taken in adoption (Manu, Chapter III, 
Verse 13, and Chapter IX, Verses 85 and 168). 
The word used in the text of Manu is 
**sadrifihani’\ meaning similar or alike, and 
has been interpreted by Medhatithi, one of 
the earliest conynentators of Manu, as mean- 
ing a person of an appropriate family and 
character. Medhatithi proceeds to illustrate 
his meaning by saying that a Brahman could 
adopt a Kshatriya boy. But this interpreta- 
tion has not been accepted by the other com- 
mentators, including Kulluka, Raghavanand, 
and Nandan, who hold the expression to mean 
a person of an equal caste. Yajnyavalkya, 
whose text forms the subject of the com- 
mentary called the Mitakshara, after describ- 
ing the different classes of son, states 
(Bk. II, Verse 133) that each class is 
entitled to inherit in the order named 
in the absence of the preceding class, but 
the rule is only applicable to sons equal 
by caste (sajatiyeshu tanayeshu). The 
author of the Mitahshara in commenting 
on the text of Yajnyavalkya above referred 
to says: — ‘*He who is given by his mother 
with her husband’s consent while her husband 
is absent, or after her husband’s decease, or 
who is given by his father or by both, being 
of the same class (gavamaya) with the person 
to whom he is given, becomes his adopted 

(1) 21 A. 412t 3*C. W, N. 464; 26 T. A. 158; J Bom. 
UB, 811} 7 Bar. P. C. J. 474. 


son.” (Colebrooke’s Mtfdkshara^ Chapter I, 
Section II, Para. 9). The authors of the 
Dattaka Mimansa and Dattaka Ohandrika 
adopt the same view and insist that an 
adopted boy must he of the same primary 
class as the adpotive father, to give him a 
right of inheritance. (Dattaka Mimansa, 
section 2, paragraphs 22 to 25, and Dattaka 
Ohandrika, section 1, paragraphs 12 to 16). 
Shaunaka lays down a similar rule (Mandlik’s 
Hindu Law, page 498). 

Dealing with the above question, West and 
Buhter observe: “The adopted son according 
to Manu’s rule must be sadrisham (adequate, 
alike). This, Medhatithi in his commentary 
explained, as meaning of appropriate family 
and character. But Yajnyavalkya says the 
adopted or other subsidiary son must be of 
equal class with the father, and resting on 
this, Nilkantha adopts Kulluka’s interpreta-, 
tion of Mann to the same effect. It was a 
natural process, as marriage of a wife of 
lower caste became unlawful, that adoption 
should bo similarly restricted. It was part 
of the imitation of nature which has in- 
fluenced the whole institution that when a 
Kshatriya son ' of a Brahman became 
impossible or one of intermediate caste, the 
adoption of such a son should become 
impossible also.” (West and Buhler’s Hindu 
Law, Volume II, page 928). 

“it appears,” says Ghose, “that so late 
as the time of Medhatithi. sons from 
castes other than that of the adoptive 
father could be adopted, but as the rules 
of caste became more rigorf)us that was 
prohibited” (Ghose’s Hindu Law, second 
Edition, page 568). The adoption of a boy 
belonging to a caste different from that 
of the adopter is, according to Golap 
Chandra Sarkar, not forbidden by the 
Smritis. There is, however, a passage in 
the alleged work of Shaunaka, already 
referred to, recommending adoption within 
the caste, and providing that an adopted 
son belonging to a different caste is 
entitled to food and raiment only and not 
to a share of the property, as he cannot 
serve the spiritual purpose. The caste 
exclusiveness has become so rigid now, 
that an adoption of a son known to 
belong to a different caste is imposible 
-at the present day (Golap Chandra t^arkar’s 
Hindu Law, 4th Edition, page 158). 
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*‘ln the time of Maou,” says Mayne, “a 
man might have married wives of different 
classes and the sons of all such wives would 
have been legitimate, and would have inherited 
together, though in different proportions. 
Each of such sons must have been com- 
petent to perform his father’s obsequies, 
though perhaps with varying merit. It 
would have been remarkable, _ therefore, if a 
man could not have adopted the son of a woman 
whom he might have married. Baudhayana 
makes no reference to caste, and Vasistha 
merely says, ‘the class ought to be known,’ 
which is natural enough, as determining a pre- 
ference. The other authors (Katyayana, 
Shaunaka, Yajnyavalkya and Yaska) admit 
that such adoptions do take place, and 
are effectual as prolonging the line, 
though not for purposes of oblations. 
They, therefore, declare that a son if adopted 
is entitled to receive maintenance” (Mayne’s 
Hindu Law, 7tli Edition, page 178). 

He then goes on to say: ‘*It is probable, 
therefore, that as long as mixed marriages 
were lawful the adoption of* sons of inferior 
castes was also lawful; when the former 
ceased, the latter also ceased. At present 1 
imagine that the adoption of a Kshatriya by 
a Brahman would bo a mere nullity, and 
would neither take the boy out of 
his natural family, nor give him any claim 
upon the family of the adopter.” {Ibid, page 
178, see also Shyama Charan’s Vyavastha 
Chandrika, Vol. 11, page 66, and Trevelyan’s 
Hindu Law, page 132). 

rrin Kt(8um Kumari Hoy v. Batya Bmijan 
Das (2) it was held that an orthodox Hindu 
might adopt the son of a member of the 
Sadharan Brahmo Samaj, But the report of 
that case does not show whether the adopted 
son was a person of a different caste. On the 
other hand it was there found that he was 
recognised and treated throughout as a mem- 
ber of an ortliodox Hindu family. There is 
nothing in the M ajih^uUarz which affects to 
disregard differences of tribe or clan 
{qaum) as bars to adoption to establish 
a custom authorizing the adoption of a boy 
from a different caste. For the purposes of 
inheritance each primary caste {Varna) must 
adopt from within its own limits. The 

(2) 30 0. 909j 7 C. W. N. 784. 


plain tiff -appellant has, therefore, no locus 
stamli to bring these suits. 

The appeals, therefore, fail and are dismiss- 
ed with costs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

ArpEAfi AOAiN.sT Order No. 129 OP 1914. 

July 27, 1914. 

Present: — Mr. Justice Sankara n Nair and 
Mr. Justice Spencer. 

MALAMAL VITTIL KRISHNAN NAIR-. 

Petition e k — Appe llant 
versus 

KAVALAPPARA MOOPPILNAIR 
AVERG AL — Defendant — Respondent. 

Civil Procedure Code {Act T of 1908), n. 47, O. XLI, 
r. 5 — Order of Apfiellate Con it refnshig »tay of 
execution of decree, appeal from. 

No appeal lies to the High Court against an order 
of the lower Appellate Court refusing to stay execu- 
tion of a decree against which an appeal is pending 
before that Court. A Court hearing an appeal is 
“not a Court executing a decree” within the meaning 
of section 47 of the Civil Pi'ocedure Cf)de. 

Ramchandra v. Babnnknndf 29 B. 71; tl Bom. L. R, 
780. followed. 

Appeal against the order of the District 
Court of South Malabar, in Civil Miscel- 
laneous Petition No. 127 of 1914 in Appeal 
Suit No. 34 of 1914, preferred against that 
of the Temporary Sulwrdinate Judge of 
Palghat, in Original Suit No. 17 of 1911. 

Mr. T. J?. Hamarhnndra Aiyar, for the 
Appellant. 

Mr. J. Jj. Bosario, for the Respondent. 

JUDGMENT. — The District Judge passed 
an order under Order XLI, rule 5, refusing to 
stay the execution of a decree passed by the 
Subordinate Judge against which an appeal 
is pending before himself. This is an appeal 
against his order. 

A preliminary objection is*taken that no 
appeal lies. We think the objection is well- 
founded. Mr. Ramachandra Aiyar contends 
that the order falls within the purview of 
section 47 and is, therefore, appealable. But 
that section only applies to orders passed by 
the Court executing the decree. In this case 
the District Court is not the Court executing 
the decree. See Bamehandra v. Balmuhund 
( 1 ). 

We, therefore, uphold the preliminary ob- 
jection and dismiss the appeal with costs. 

Appeal dismissed. , 

(1) 29 B. 71] 6 Bom. L. R. 780. 
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MA S ME V, MA E. 

LOWEB BURMA CHIEF COURT. 
Civil Miscellaneous Appeal No. 8 op 1914. 
June 1, 1914. 

Present: — Mr. Justice Twomey and 
Mr, Juctice Ormond. 

MA E ME AND another — ^Appellants 
versns 

MA E — Respondent. 

Prohnfe and Admwisf ration Art f'ro/lSfil), 09,90 
f4)^**Pprson interested in the property'^ meaning of — 
Creditor* s interest hi property of deceased debtor — Charge 
^Creditor's loons standi to object to Probate o, Letters 
— Fraud '-Succession Act (X oj 1805), s. 250. 

Section 90 of the Probate and Administration Act 
refers to immoveable property only. 

A creditor has no interest in the immoveable pro- 
perty of his decensed debtor unless he has a charfre 
on that property under section 09 of the Probate 
and Administration Act or section 250 of the Suc- 
cession Act. 

As a creditor of the estate of a deceased debtor is 
not merely ns such “interested in th'' property” 
within the meaning of section 90 (4), he has no locus 
standi to come in and obj^'ot to the grant of Probate 
or Letters of Administration unless he objects to the 
grant on the ground that the Will is sot up in fraud 
of the creditors. 

Mr. AgaheQf for tlio Appellants. 

Mr, Ba Dint, for the Respondent. 

JUDGMENT. — MaE Me as administratrix 
to the estate of her deceased husband had 
incurred costs in litigation with Ma E, Ma 
E attached certain immoveable property 
as being part of tlie estate of the deceased; 
but Ma Thi obtaining the removal of that 
attachment on the ground that she had pur^ 
cha.sed the property from the administratrix, 
Ma E Me. Ma E then applied to set aside the 
sale by Ma E Me to Ma Tlii as having been 
made by the administratrix without the leave 
of the Court. The District Judge granted 
the application and set aside the sale and ho 
held that by setting aside the sale, the order 
removing the attachment Avas ipso facto set 
aside. 

Ma E Me and Ma Thi now appeal. The 
first que.stion is whether Ma E as creditor of 
the estate is a person “interested in the pro- 
perty’^ within the meaning of section 00, sub- 
section At of the Probate and Administration 
Act. That provision relate-s to the alienation 
of immoveable property and, therefore, the 
words “intere.sted in the property” must be 
“interested in the immoveable property” dis- 
posed of. Now a creditor has no .interest 
in the immoveable property of his deceased 
4elbtor unless hq ^ charge on that pro- 
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perty under the provisions of section 69 of the 
Probate and Administmtion Act and section 
250 of the Succession Act, under which the 
District Judge may issue citations calling 
upon all persons claiming to have any interest 
in the estate of the deceased to come and see 
the proceedings before the grant of Probate 
or Letters of Administration. A creditor has 
no locus standi to come in and object to a grant 
of Probate or Letters of Administration unless 
he objects to the grant on the ground that 
the Will is set up in fraud of the creditors. 
In this case the creditor does not allege that 
the sale wa<5 made in fraud of the creditors. 

We think the creditor Ma E had no locus 
sfamli to have tl)e sale set aside under .section 
90. Even if the silo by the administratrix 
had been properly set aside by the Court 
under .section 90, the Court had no power to 
set aside the order of the Townsliip Court 
lemoving Ma Thi’s attachment. The sale by 
the administratrix to Ma Tlii would be good 
until it Avas set aside and it was, therefore, 
good Avhen the Township Court ordered the 
remoAal of MaE’s attachment. If the order 
of the District Court setting aside the sale 
under section 90 had boon correct, it would 
.still have boon nece.ssary for the creditor to 
make a fresli application for the attacbmont 
of the property. 

We allow the appeal and set aside the order 
of the District Court Avitli costs, three gold 
runhurs. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 225 op 1912. 

February 25, 1914. 

Present: — Sir Henry Richards, Kt., Chief 

Justice, and Jmstice Sir P. C. Banerji, Kt. 

SECRETARY OF STATE FOR INDIA— 
Dependant — Appellant 
t erstis 

JW AHTR LAL — Plaintiff — Respondent. 

Civil Procedure Code(Act V of 1908), 0. XXII, rr. 4, 9 
— Application for substitution of name filed beyond au 
months ---Abatement — Limitation Act (IX of 1908^, a, 5 
-^Fxtenaion of time. 

An appeal abates where no application is made 
in t^o caso to bring on .the the legal repre* 
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prosentativos of tho deceased respondent within the six 
months proscribed by the Limitation Act. Section 
6 of tho Limitation Act does not apply to such an 
application. 

Under Order XXII, rule 9, of tho Civil Procedure 
Code tho remedy of the appellant after such abate- 
ment is to apply to have the order of abatement set 
aside on tho jyround that he was prevented by any 
sufficient cause from continuing tho suit or tho 
appeal, as the case may be, and this rule clearly 
makes section 5 of tho Limitation Act applicable to it. 

First appeal from a decree of the Subordi- 
nate Judere of Shall jahanpur, dated the 4th 
April 1912. 

FACTS appear fully from the following 
ORDKR OF RKFERKNCK. 

PiGGOTT, J. — This is an application in First 
Appeal No. 225 of 1912, in which the Secre- 
tary of State for India is appellant and one 
Hakim Jawahir Lai was impleaded as sole 
respondent. I am informed that the suit 
itself is of considerable value, and the appeal 
one which must necessarily come before a 
Bench of two Judges. The application before 
me is one under Order XXII, rule 4, of the 
Civil Procedure Code. According to the 
affidavit by which it is supported, Hakim 
Jawahir Lai died on the 18th of April 1913, 
and it was not until the 12th of December 
1913 that application was made to this 
Court on behalf of the appellant to bring 
the legal representatives of the deceased re- 
spondent on the record. Prima facie, therefore, 
the application is beyond time and is barred by 
Article 177 of Schedule 1 of the Indian Tn'mi- 
tation Act, IX of 1908, In the affidavit before 
me certain reasons are pul forward on behalf 
of the appellant which are said to be sufficient 
cause for the application in question not 
having been preferred within the prescribed 
period of limitation. 1 am not at present con- 
sidering the sufficiency of these reasons. 
The point taken before me on behalf of the 
legal representative of the deceased respond- 
ent, to whom notice was issued of this 
application, is that I have no jurisdiction to con- 
sider at this stage the sufficiency of tho 
reasons put forward on behalf of tho appel- 
lant, and that I have no option hut to reject 
this application as one barred by time. The 
question is whether section 5 of the Indian 
Limitation Act, IX of 1908, applies to 
the present application. That section itself, 
so far as it relates to applications, refers only 
to applications for review of judgment or for 
leave to appeal or any other application to which 
tUis section may bo ipado applicable by any 


enactment or rule for the time being in force; 
Under section 372 A of the former Code of Civil 
Procedure (Act XIV of 1882) the correspond- 
ing section of the Indian Limitation Act of 
1877 was made applicable to applications 
under section 368 A of that Code, correspond- 
ing to Order XXII, rule 4, of the present 
Code of Civil Procedure. This section 372A 
of Act XIV of 1882 has been replaced in the 
present Code of Civil Procedure by Order 
XXII, rule 9. But there is an important 
dilference of language. By the third suh-rulo 
of Order XXII, rule 9, the provisions of section 
5 of the Indian Limitation Act are directed 
to apply to applications under sub-rule 2 of 
the same rule, hut are not directed to apply 
to any other rule in Order XXII, as for 
instance, to rule 4 of Order XXII. Moreover 
the words the plaintiff or” at the beginning 
of suh-rule (2) of rule 9 are new% and suggest 
a change of policy on the part of the 
Legislature. The effect of these alterations, 
as I understand them, is as follows: The 
sufficiency of the reasons alleged in the 
affidavit now before mo for not making an 
application under Order XXII, rule 4, within 
the prescribed period of limitation cannot be 
considered at this stage. Tho present ap- 
plication ought to bo dismissed as time- 
hai'red. The appeal in question, First Appeal 
No. 225 of 1912, would then come up for 
disposal before two Judges and would he 
declared to abate under the provisions of 
Order XXII, rule 4, suh-rule (3). It w'ould 
then he open to the appellant to come to 
Court with an application under Order XXII, 
rule 9, sub-rule (2), showing cause under tho 
provisions of section 5 of the Indian Limita- 
tion Act for his having neglected to continue 
the suit, that is to say, to make the necessary 
application under Order XXII, rule 4, of tho 
Code of Civil Procedure within tho prescribed 
period. It would then bo open to this Court 
to consider the sufficiency of tho reasons put 
forward and to pass such orders as it might 
consider proper. According to this view of the 
law, the proper order for me to pass to-day 
would he one dismissing the application 
now before mo. On behalf of the appel- 
lant, however, I have been asked to pass 
some order which would have the effect 
of bringing the whole matter before the 
Bench which must deal with the appeal 
itself. If my view of the law is correct, it 
would certainly bo expedient that an appl!* 
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cation like the one now before me should 
he dealt ^vith by a Bench capable of 
finally disposing of the appeal. An order 
for the abatement of the appeal would 
certainly follow automatically upon an order 
rejecting the present application; and though 
I feel no doubt in my own mind regarding 
the question of law raised, it being a question 
which was fully threshed out before me in 
the Judicial Commissioner’s Court, Oudh, 
I think it expedient that this application 
should be dealt with by a Bench capable of 
disposing of the appeal itself. My order, 
therefore, is that this application along with 
the file in First Appeal No. 225 of 1912 be 
laid on an early convenient date before a 
Bench of two Judges. 

Mr. W. Wallach, for the Appellant. 

Messrs. Benode Behari and 8* K. Bar^ for 
the Respondent. 

JUDGMENT. — ^This is an application 
under Order XXII, rule 4, of the Code of Civil 
Procedure to bring on the record the legal 
representatives of the deceased respondent. 
The application was made after the expiry 
of the period of limitation prescribed for 
such an application. A learned Judge of 
this Court has referred the application to 
us for disposal, he being of opinion that 
under Order XXII, rule 4, no application 
can be entertained unless it is filed with- 
in the period of limitation allowed by the 
Limitation Act, that is to say, within six 
months from the date of the decease of 
the respondent. We agree with the view 
taken by our learned colleague. The law 
seems to have been altered in this respect 
in the present Code of Civil Procedure. 
By section 5 of the Limitation Act, that 
section can apply only to cases to which, 
besides the cases mentioned in the section 
itself, it is made applicable by any other 
provision of law. The section is not made 
applicable to an application under rule 4 
of Order XXII. The rule distinctly pro- 
vides in sub-rule (3) that where within the 
time limited by law no application is made 
under sub rule (1), the suit shall abate as 
against the deceased defendant. In the 
case of an appeal the word “appeal” should 
be read for suit” and respondent” for 
^‘defendant.” Therefore, as the law now 
stands, since no application was made under 
sub-rule (1) within the time allqwed by 
law, the appeal must abate. The remedy 


of the person who could not make his 
application within the time allowed by the 
law of limitation is that provided hy rule 
9 of the Order. He may after the order 
of abatement has been passed apply to 
have it set aside on the ground that he 
was prevented by any sufficient cause from 
continuing the suit or appeal, as the case 
may be, and this rule clearly makes 
section 5 of the Limitation Act appli- 
cable to it. We are of opinion that the 
application to bring the heirs of the re- 
spondent on the record cannot be en- 
tertained, having been made beyond the 
period of limitation prescribed for such 
an application. We accordingly reject it 
with costs. 

Their Lordships after disposing of the 
application, proceeded with the appeal: 

Banerji, J. — -As no application was made 
in this case to bring on the record 
the legal representatives of the 
deceased respondent within the six months 
prescribed by the Limitation Act this 
appeal has abated. We accordingly declare 
that the appeal has abated. This order 
is made without prejudice to any applica- 
tion which the appellant may be advised 
to make under Order XXII, rule 9, of the 
Code. 

Appeal abated. 


MADRAS HIGH COURT. 

Appeal against Appellate Ordkb No. 17 
' OP 1910. 

February 11, 1914. 

Present: - -Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

CHERUVALATH KUNHANARl 
VALAKKATHALA EREBHAN alias 

KUTTA.PPA and others — Petitioners — 
Appel lant< 
versus 

THEYYATATH KORAN--Coctnter- 
Petitionbr — Respondent. 

Civil Procedure Code Act (V of 1908;, O. XXX/r, rr. 
4, G— Transfer of Properly Aci (IV of s. 88 — 

^cree directing payment of mon-ey within fi,ved time 
and in default sale of mortgaged property- -Money- 
decree — Further order under rule 0, unnecessary. 

- Where a decree directs payment of the amount 
decreed within a fixed time and orders sale of mort« 
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ga((ed property in default, the decree is not merely 
a mortgage-decree but also a money-decree and no 
further order under rule 6, Order XXXIV, is neces- 
sary. 

Appeal against the order of the District 
Court of South Malabar, in Appeal Suit 
No. 580 of 1909, preferred against that 
of the Court of the Additional Dis- 
trict Munsif of Calicut in Execution Petition 
No. 695 of 1909 in Original Suit No. 636 
of 1906. 

Mr. ( 7 . Madhavan Nair, for the Appellants. 

Mr. K, P, M. Memm^ for the Respondent. 

JUDGMENT. — We overrule the pre- 
liminary objection that no second appeal 
lies. 

On the merits we are bound by a uniform 
course of decisions of this Court to hold 
that where a decree directs the defendants 
to pay money to the plaintiff Avithin a 
certain time and sale of mortgaged property 
in default, the decree is not only an 
ordinary mortgage-decree under section 88 of 
the Transfer of Property Act (Order XXXI V, 
rule 4, of the Code of Civil Procedure), but 
is also a decree for money which may be 
executed against the other proi)erties of the de- 
fendant. Any further order or decree • under 
Order XXXIV, rule 6, of the Code of Civil 
Procedure is unnecessary. The decree noAv 
in question may, therefore, be executed 
as a money-decree. On this ground Ave 
set aside the orders of the Courts below 
and direct the District Munsif to restore the 
petition to his Hie and dispose of it according 
to law. 

Costs hitherto incurred Avill abide the 
result. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 2516 of 1911. 
August 6, 1913. 

Present ’. — Mr. Justice Kensington, 
MIRAJ DIN — Judgment- DEBTOR — Defendant 
— Petitioner 
versm 

DILBAGH RAI son op POHLO MAL— 
Decree -holder — Plaintiff — Respondent. 
Civil Pi’oeedure Codj (Act V of 1908), 0. XXT, rr.90, 
92 — Anction mle, insufficient notice of Loss. 

Where several improper orders are passed relating to 
the sale of a minor judgment-debtor’s property and the 


decree-holder does not comply with the instnictiona 
given by the executing Court and the judgment- 
debtor suffers substantial loss thereby, the 
proper course is to set aside the sale and not to 
direct the judgment-debtor to resort to the cum- 
brous remedy by fi’osh suit against bis guardian and 
the decree-holdor. 

Whore on acef)nnt of insufficient notice of sale 
the property of a judgment-debtor has been knocked 
down for an inadequate price, the sale is liable to bo 
set aside as irregular. 

Civil revision frimi an order of the 
Divisional Judge, Lahore Division, dated 
10th April 1911, confirming that of the 
Munsif, Lahore, dated 1st June 1910, re- 
jecting the judgment-debtor’s application to set 
aside auction sale of his property, and 
petition under section 70 (a) and (6) of Act 
XVIIT of 188 !• for revision of the order of the 
Divisional Judge, Lahore Division, dated 
17th June. 1907, upholding the order of 
the Munsif, Ist Class, Lahore, dated 7th 
December 1906, rejecting the application to 
set aside the sale in execution of a decree. 

Mr. liadr~niif‘i)in <lurpshi, for the Peti- 
tioner. 

Messrs. Asqnlth and Vhanpnt Uai, fur 
the Respondent. 

JUDGMENT. — The lower Courts appear 
to me to have gone Avrong in this case 
through misunderstanding of the previous 
Chief Court order of 16th November 
1907, on Civil Revision No. 1493 of 1907.* 

The house property in question Avas 
sold by auction by Messrs. Jamsetjee and 
Co. on the 20th June 1906 for Rs, 400, 
that being the sale bid and made by the 
decree-holder’s son Hira Lai. The auctioneer 
reported that the sale was unfair. 

On the 25th June a fresh sale Avas 
ordered for 25th June, 1906. This time 
there was some small show of rival bid- 
ding betAA^een the decree-holder and his son 
(no other bids being mentioned) and the 
house was knocked down to the decree- 
holder for Rs. 465. 

An objection pleading insufficient notice 
of sale was lodged on behalf of the minor 
judgment-debtor in July 1906, and a 
further objection on the 26th October 
1906 urging among other things (paragraph 4) 
that the sale had not been properly advertis- 
ed. 

These objections have never been pro- 
perly disposed of and the lower Courts 
have Avandered off into unneessary 

*Thi8 judgment is printed at the end of this case.— r JET J 
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technicalities which have nothing to do 
with the real point in dispute. The mere 
fact that- the sale has been since confirmed 
has nothing to do with the matter, and I 
cannot conceive why the Munsif on the 
1st Juno 1910 thought himself precluded 
from re-opening the question of sale, though 
professing anxiety to do so in the ends 
of justice. The short answer to his 
arguments is that the previous Chief Court 
order gave him tho necessary authority. 

It has unfortunately taken over three years 
to bring the dispute for the second time 
to a hearing in the Chief Court, but the 
auction-purchaser has no right to benefit 
by the delay at tho judgment-debtor’s 
expense. 

The executing Court’s order of 25th 
June 1906 was raanifesily unfair as requir- 
ing a fresh sale of property of con.sider- 
able value at two days’ notice without 
advertisement. No amount of legal sophistry 
can get round this glaring defect in the 
sale proceedings of 27th July 1906, or 
the result that the decree-holder has 
thereby obtained the judgment-debtor’s 
property at what is believed by the execut- 
ing Court to be much below its value. 

This revision is allowed. Tho sale pro- 
ceedings of 1906 are set aside in tofo, tho 
subsequent orders of both tho lower Courts 
being also set aside. The executing Court 
should now proceed to put the property 
up for sale again in a reasonable manner, 
giving suitable publicity to the sale and 
sufficient notice to secure a genuine .sale 
by auction instead of a family party arrange- 
ment between the decree-holder and his 
son. Or if tho judgment-debtor .so prefers 
ho should be given an opportunity of 
paying up the balance duo on tho decree, 
whatever the amount may be, and so re- 
covering the house. 

Tho judgment-debtor-petitioner is allow- 
ed his co.sts against tho decree -holder- 
respondent Dilbagh Rai in respect of the 
Munsif’s proceedings of l.st Juno 1910, the 
appeal decided in the lower Appellate 
Court on 10th April 1911 and of this Court. 

Revision allowed. 


Petition No. 1493 of 1907. 
Kensington, J . — (IQth November 1907.) 
— The Divisional Court’s order 'of 17ih 
jfane 1907 do^s not strike zne as w^l) 


considered. On tho facts as stated by the 
Court it was clear that there was a 
misunderstanding of some sort in the 
Munsif’s Court which could bo remedied 
at once by directing the Munsif to give 
the petitioner a further hearing on his 
objections to certain sale proceedings. 
There was no necessity for referring him 
to the cumbrous remedy by fresh suit 
against his guardian and the decree -holder. 

Moreover, there is little to bo surpised 
at in the misunder.standing looking to the 
confused nature of the Munsif’s orders 
from 8th August 1906 to 21st November 
1906, inclusive. On the date la.st mention- 
ed certain instructions were given to the 
decree-holder which have admittedly not 
been carried out and the petitioner’s 
guardian may very well have been misled 
into thinking that nothing more was 
required of him in the meanwhile. 

As matters stand, the order of 7th 
December 1906 dismi.ssing the pe'itionor’s 
application cannot be upheld if it was 
intended to thereby dismiss the objection to 
the sale, especially when read with the 
previous order of 31st October to which 
it refers. 

The simplest way to settle the matter 
is to set aside the order of 7th Decem- 
ber 1906 and direct the executing Court 
to take the case up again at the stage reach- 
ed on 21st November 1906. 

The revision is so far allowed. No order 
as to costs in tho Divisional Court or in this 
Court. 


BOMBAY HIOH COURT. 

O.iiGiNAL Civil Suit No, 1219 op 1912. 

February 27, 1914. 

Present: — Mr. Justice Macleod. 

BANSIDHAR LACHHMINARAYEN— 
Plaintiffs 
versus 

JWALAPRASAD GAYAPRASAD— 
Defendants. 

Hundi— -Shah jog handi~-Fa?8^, fraudulent^ stolen 
pr forged hundi — Bnponsihility of Shah to produce 
dravjer or refund — Solvency of drawer not guaranteed 
.hut genuineness guaranteed — Person sending huudi for 
collection not person from whom hundi hought-r‘ 
Qlaim for refund to he made directly and without delay 
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According to the custom among Shroffs relating to 
6'vihjog hundis the Shah who obtains payment of a 
ahahjog hundi is, in the event of the hundi turning 
out to be a false, fraudulent, stolon or forged one, 
bound to refund the amount of the hundi with 
interest unless ho produces the actual drawer or the 
person who committed the fraud. 

According to the actual practice of Shroffs when 
dealing with hiindis, whether ahahjog or not, the 
Shah does not guarantee the solvency of the drawer, 
but guarantees the genuineness of the hundi. A drawee 
will not pay a hattdi unless he has funds in his hands 
belonging to the drawer, or is willing to give him credit, 
and he will not pay on presentation of a ahahjog 
hundi to a Shah unless he is satisfied as to the respect- 
ability of the Shah, as he looks to him in case of 
anything afterwards going wrong with the hundi. 
The respectability of the Shah is a matter only for 
the drawee to consider. 

The person who sends a hundi for collection is not 
tlie person from whom the hundi is bought. 

The claim to a refund against a Shah who has re- 
ceived payment of a hundi on the ground that the 
hundi is a forgery, must be made as soon as pos- 
sible after the forgery has been discovered so as to 
enable the Shah to protect himself. Delay in making 
the claim over a month without any reasonable 
excuse will disentitle the claimant from recovering. 
The fact that the Police in their investigation re- 
garding the forgery visited the shop of the Shah 
cannot be considered as a communication by the 
claimant to the Shah of the forgery, and certainly 
cannot be taken for a claim to a refund. 

It is necessary that all notices involving respon- 
sibility on mercantile documents should be clearly, 
precisely and directly given, 

Mr. Stmngman, Ad vacate -General, (with 
him Messrs. Inveracity and Setalvad), for 
the Plaintiffs. 

Messrs. Bailees and Kanga, for Defendant 

No. 1. 

JUDGMENT. — The plaintiff’s seek to 
recover from the defendants the sum of 
Rs. 3,000 with interest from the 10th 
June 1912 under the following circum- 
stances : — 

On the 10th Juno the 1st defendant 
received from the second defendant a hundi 
for Rs. 3,000 purporting to be drawn by 
one Ramlal Ramprasad in favour of the 
2nd defendant on the plaintiffs payable at 
sight to a Shah. 

The hundi is Exhibit C. Over an one 
anna stamp at the top is written: *"Hundi 
is sent for collection by Manilal Gayaprasad 
(2nd defendant) to Bhai Jwalaprasad 
Gayaprasad (l-st defendant).” There had 
been dealings to a considerable extent 
between 1st and 2nd defendants. The hundi 
was presented the same day to the plaint- 
iffs but, as they had received no . advice 
regarding it, payment was refused* 


On the 11th June the plaintiffs received 
a letter. Exhibit A, purporting to bo 
written from Harpalpur by one Ramlal 
Ramprasad enclosing a railway receipt for 
300 bags of lin.seed which was to be sold 
at a protit. Notice was given that two 
htiudis for Rs. 3,000 each had been drawn 
in favour of Manilal Gayaprasad on the 
plaintiffs payable at sight which plaintiffs 
were requested to accept and pay. The 
following address was given ; — 

Ramlal Ramprasad of Jhansi, 

C/o Manilal Gayaprasad, 

Harpalpur. 

The railway receipt is Exhibit B 
w'ritten on a form used by the Great Indian 
Peninsula Railway Company marked 
A. G. 6513. It purports to be a receipt by 
the Station Master at Ranipur Road for 
300 bags of linseed consigned by Ramlal 
Ramprasad to the plaintiff’s in Bombay, 
and is numbered 64 out of book 1166. 

The plaintiffs on the 11th Juno handed 
over this receipt in preformance of a con- 
tract to one Killachand Devchand, receiv- 
ing Rs. 5,600. 

Thereupon they paid Rs. 3,000 with one 
day’s interest to the 1st defendant who 
endorsed the hundi as paid. 

Killachand was unable to obtain delivery 
of the goods from the Railway Company 
and returned the railway receipt to the 
plaintiffs on the 6th August w’hen he got 
back his money. 

Meanwhile the Company instituted an 
inquiry regarding the railway receipt whicli 
was suspected of having been forged. 

On tlio 4th August, Kashi nath, senior 
clerk in the office of the Goods Superintendent,' 
Wari Bunder, started for Govna as it had 
been ascertained that a book numbered 1166 
had been issued to that station. On the 7th 
August he was at Jhansi where he was joined 
by Purshotam Raghowji, the plaintiff’s 
goomasta. On the 10th August they were 
at Ranipur and went on the same day to 
Harpalpur. The result of this inquiry was 
as follows: — 

The railway receipt for the 300 bags 
linseed had never been issued from Ranipur. 
The form had been stolen apparently out of 
a book numbered 1166 which had been 
despatched with a lot of other unused books 
of forms from Atara to Jhansi, and the 
details* entered in it forged. The person 
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suspected was Kumlaprasad, the Station 
Master at Harpalpur. His father’s name 
was Manilal and )ie had a son called 
Gayaprasad ; so that there was some reason 
for suspecting that the 2nd defendant’s firm 
of Manilal Gayaprasad which had a pehdi 
at Harpalpur was owned by Kamlaprasad. 
No person of the name of Ramlal Ram- 
prasad could be discovered at Harpalpur, 
Jhansi, or any of the neighbouriiii? tt)wns. 

Soon after Kamlaprasad disappeared into 
Harpalpur territory, and it seems most prob- 
able that he was the author of the fraud 
practised on the plaintiffs and 1st defend- 
ant. The plaintiffs were unable to serve 
the summons on the 2nd defendants, so 
they were struck out. 

The plaintiffs contend that according* to 
the well-established custom among Shroffs 
relating to shahjog humlis the Shah 
who obtains payment of a aUah jog hundi 
is, in the event of the hundi, turning out 
to be a false, fraudulent, stolen or forged 
hundi, bound to refund the anmunt of 
the hundi with interest unless he produces 
the actual drawer or the person who 
committed the fraud. 

The plaintiffs have proved, so far as 
proof is possible in this case, that there was 
no such person as Ramlal Ramprasad of 
Jhansi, and that this hundi was, therefoi’e, 
a forgery. If the custom set up is binding 
on the parties, the plaintiffs were entitled 
to call upon the 1st defendant to produce 
Ramlal or refund the Rs. 3,000 with interest. 

But the first issue raised by the 1st 
defendant must be disposed of before this 
question can be discu.ssed, namely, whether 
the hundi as such was paid on the res- 
ponsibility of the 1st defendant as a 
Shah and in accordance with the custom 
alleged. 

I think this issue was raised owing to a 
misunderstanding regarding the actual 
practice of Shroffs when dealing with 
hundis, whether shahjog or not. The Shah 
does not guarantee the solvency of the drawer, 
he guaranteeG the genuineness of the htindi. 
A drawee will not pay a hundi unless 
he has funds in his hands belonging to 
the drawer or is willing to give him 
credit, and he will not pay on presenta- 
tion of a shahjog huvdi ta a Shah 
be is satisled as to the respectahtlity of 
Shah as he Wk^cs to him in of 


anything afterwards going wrong with tlie 
liwudii see remarks of Arnould, J., in Bavlnt^ 
ram Shriram v. Bulakidas Khemchatid (l). 
Therefore this issue is somewhat mean- 
ingless. 1’he respectability of the Shah is 
a matter only for the drawee to consider, as 
it is difficult to conceive that a Shah would 
repudiate his liability to refund on the ground 
that he was not a respectable person. 

The custom set up by the plaintiff's was 
held to be proved by Arnould, J,, in Dnvlatramis 
case Q). The head-note runs as follows: — 

“According to mercantile usage amongst 
Hindus where a hundi, drawn payable to 
holder’ {shahjog i), is paid at maturity by 
the drawee to the Shah or holder of the 
hundi, and such hundi afterwards turns out 
to be forged, the Shah, though a hona fide 
holder for value, is bound to re-pay to the 
drawee the amount of sucli hundi with inter- 
est from the date of payment, provided the 
drawee has been guilty of no laches in 
discovering tlie forgery and communi(‘ating 
the fact of such forgery to tlm Shah. 

The Shah, however, relieves himself from 
such liability by producing the actual 
forger.” 

So far as I know this custom has never 
since been disputed. It was referred to with 
approval as well-established by Bayley, 
(Acting) C, J., and Favran, J., on a I'eference 
from the Small Cause Court in Ganesdas 
Ramuarnynu v. Lachminarayan (2), and, 
therefore, 1 was of opinion that tliere was no 
nece.s.sity for the plaintiff's to call evidence to 
prove that the custom was still followed by 
Shroffs, the, ugh the 1st defendant was at 
liberty to call evidence to show that the 
custom was either no longer followed or had 
been altered by later usage. 1 find that this 
was the view taken by the Small Cause 
Court in the above case, whei’e an attempt 
was made without success by the defendants 
to prove that the custom has been altered: see 
Gaywsdas' case (2). 

The plaintiffs, however, did prove that both 
the Marwari Panch Shroff Association and 
the Marwari Association, which number 
amongst their members most of the Marwari 
Shroffs in Bombay, have a rule to the effect 
that in the case of fraud the payee of a 
hundi who has received the amount as shah- 
jog shall produce the drawer, and if he does 

Cl) ff B. H. C. II. (O. C. J.) 24 at p. 29, 

(2) 18 B. 5T0 



INDIAN CASES. 


55 


Vol. XXV] 

BANSIDIIAR LACHHMINARAYEN V, JWALAPRASAD GAYAPRASAD. 


not do vso shall pay to the person from whom 
the amount of the hundi has been received, 
with interest from the date the money was 
paid. 

It was contended for the 1st defendant 
that the Shah was duly bound to produce the 
person who sent the hnndi^ not the drawer, 
but apart from the finding in Davlatram 
Shrtrnm v. Bidakidas Khmnchaud (1) to the 
effect that the Shah could only relieve himself 
from responsibility by producing the actual 
forger, the evidence of 1st defendant’s wit- 
nesses, Parbhudayal Hurkissonlal and Pratab 
Rai Ranchidas, conclusively showed that the 
words ma'njal pohnchantd'' in rule IG meant 
‘trace the hundi to the draAver.” 

The rule had not been officially translated, 
but I Avas informed by the interpreter that 
the dictionary moaning of the Avords is, arrive 
at the last stage.” 

It was suggested that these Avitnesses, after 
having told the 1st defendant’s Solicitors that 
they wtmld give evidence to the effect that 
the words meant trace out the person who 
sent the hundi,'' had been got at by the 
plaintiffs, but wliatever promises they may 
have made before tliey were called, I was 
satisfied that they gave to those woi*ds the 
interpretation which they thought was 
commonly accepted by the members of the 
two Associations. 

Arnould, J., in Barlatrani v. Hhriram 
BuJakidos Khemchanfl (1) at pag 88 said: 
“The substantial requisite in case of a forged 
hundi is that the drawer of the forged hnndi, 
or til e person of whom the forged hundi htis 
been bought, should be pointed out.” For 
this ho relied on the evidence of the Moonim 
of Shi vial Motilal that ‘the Shah must point 
out the responsible person.’ 

But at page 80 he referred to the evidence 
of the same Moonim: The Shah, or the person 
to whom the money has been paid, must point 
out the responsible person (the drUAver), and, 
if he do not, he is responsible himself.’ 

Therefore it is not quite clear how the 
learned Judge arrived at the conclusion that 
‘the responsible person’ aaus either the drawer, 
or the person from Avhom the hundi Avas 
bought. 

In any event the person Avho sends a hundi 
“for collection is not the person from whom 
the hmvdi is bought. 

. But the evidence in this case is con- 
clusive that it is the duty of the Shah 
in the ease of a forged huridi to produce 


the drawer or refund the money. Even if 
the custom were as alleged by the 1st 
defendant, it cannot be said that they ever 
made the slightest attempt to produce Manilal 
Gayaprasad. 

But, as stated by Arnould, J, at page 31, 
if the discovery or communication to the 
Shah of the fact of the forgery is delayed 
by the laches or negligence of the drawee. . .he 
can, in such case, claim a refund from the 
Shah.’ 

It is contended by the 1st defendant that 
the plaintiffs have been guilty of laches. 
Now it is clear that Purshotum Raghowji, 
the plaintiff’s Gooniasta, must have ascertain- 
ed by the 10th or 11th August that the hundi 
Avas a forgery and yet no demand was made 
upon the 1st defendant until the 25th 
September. This was due to the absence of 
the plaintiff from Bombay from the 9th July 
until the 23rd September. He said he 
returned to Bombay in consequence of inform- 
ation. He Avas not asked when he received 
information: but in any event he ought to 
have been informed immediately by Raghowji 
that Ramlal could not be traced, and if 
Raghowji delayed in informing his master, 
his master must be held responsible for the 
consequences. 

In ray opinion the claim to a refund against 
a Shah who has received payment of a hundi, 
on the ground that the hundi was a forgery, 
must be made as soon as possible after the 
forgery has been discovered, so as to enable 
the Shah to protect himself, and the plaintiff 
ill this case Avas guilty of such delay, namely, 
over a month, without any reasonable excuses 
as to disentitle him from recovering. It was 
suggested that the 1st defendant had notice 
in August that the Police were making 
inquiries as the Sub-Inspector visited their 
shop; but Ido not think that that can be 
considered as a communication by the plaintiff 
to the 1st defendant of the forgery and thei'e 
certainly was no claim to a refund. It is 
necessary that all notices involving res- 
ponsibility on mercantile documents should 
be clearly, precisely and directly given. 

The suit must be dismissed but Avithout 
costs. 

Suit dismissed. 

Attorneys for the Plaintiffs: Messrs. Main, 
Miralal, Mody ^ Banohhodas. 

Attorneys lor the Defendants: Messrs 
Ardeshir, jkormusji, Dinshaw ^ Oo, 
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MADRAS HIGH COURT, 

Second Civil Appeal No. 541 of 1912. 

July 21, 1914. 

Present: — Mr. Justioa Sidasiva Aiyar 
and Mr. Juatico Tyabji. 
AYFAGARI VEEilASALiyGAM— 

De FB NDANT — A PPE LLAN T 
versus 

KOVVURI BASIVIREDDI and anotiie:? 

— Plaintiffs — Rs spondents. 

Civil Procedure C >d2 (A-t V oj 19)8), 93, cl. 3), 

104, cl. (2), O. XLUIf r. I (m) — Compromisj patithu 
filed — Ohjectim hj Oii» pirty — Rictrdinj of com- 
promise by C m rt — Decree — Appexl^hility — C )ji> i*s 
power to pass decree ^Terras outside scope of suit , 
whether can be incorporated in dcc$'ec — Consideration 
for compromise. 

Whore a Court of first instance passoJ a decree 
in accordance with the terms of a cempremiKe ag^ree. 
ment which it recorded anl where on appeal a^iinst 
the said decree the District .Jud^j confirmed the 
sam'': 

Held, that a second appeal lay against the decree of 
the District Judge and that Order XLIII, rule 1 (w), 
and section 104 of the Civil Procedure Code of 1908 
did not bar the same. 

Whore, in spite of the objection of one of the parties 
to a compromise, that ho only consented to execute a 
salo'deod outside the Court in consideration of the 
plaintiff withdi*awing the suit and did not consent t > 
a decree being passed against him, the Court held 
that there was a consent of the parties to the terms 
of the compromise agreement which it recorded and 
passed a decree in accordance tliorowith: 

Held, that an appeal lay against the said decree 
and that section 96, clause (3), of the Code of Civil 
Procedure of 1908 did not prohibit it. 

All terms which form consideration for the 
adjustment of the matters in dispute in a suit, whe. 
ther they form the subject-matter of the suit or not, 
become related to the suit and can bj embodied in 
the decree. 

Hatesa Chetti v. fenyn Hachinr, 3 Ind. Cas. 701, 6 
M. L. T. 313j 33 M. 102; 2,) M. L. J. 2) and Govinda, 
Chandra Pal v. Dwarka Nath Pal, 35 C. 837, 7 C. L. J. 
492j 12 C. W. N. 849, followed. 

Second appeal against the judgment and 
decree of the District Court of Kistna, in 
Appeal Suit No. 584 of 1910, preferred 
against those of the Court of the Subordinate 
Judge of Ellore, in Original Suit No. 52 
of 1909. 

EACTS. — Parties to a suit pending in the 
Court of the Suboidinate Judge of Ellore, 
compromised their disputes and tiled a peti- 
tion embv^dying certain terms in Court. 
When the petition came up for orders the 
1st defendant objected that he only consented 
to execute a sale-deed to the plaintiff outside 
the Court on the plaintiff withdrawing the 
^uit and not to a decree being passed in '*tbo 


suit itself compelling liim to execute a sale- 
doed. The Subordinate Judge, however, 
recorded the compromise and pcassed a decree 
in accordance therewith. Against this decree 
the 1st defendant preferred an appeal to the 
District; Judge who confirmed the decree of 
the Court of first in.stanco. The 1st defend- 
ant then preferred this second appeal to the 
High Court. 

Mr. P. Narayamimurthi (with him Mr. 
P. Somasuudarani) , for the Respondent, raised 
two preliminary objections (l) that Order 
XLlir, rule 1 (wO and section lOt, clause 
(2), Civil Procedure Code, barred the second 
appeal which was in effect against an order 
passed by the District Court, in appeal, con- 
firming an order passed by the Subordinate 
Judge recording a compromise, and (2) that 
section 93, clause (3), prohibited an appeal 
from a decree passed by the Court by the 
consent of parties. Both tliese objections 
were overruled. 

Mr. Zynu hUn for Mr. T. Vm^asam, for tho 
Appellant. — The Ist defendant agreed only 
to execute a sale-deed outside the Court in 
case plaintiff withdrew his suit. He never 
consented to a decree biirig passed iti the suit 
itscjlf. As the plaintiff did not withdraw tho 
suit the c )mpromise was not binding on tho 
3. st defendant and the decree passed on tho 
footing that tho coniproiniso was valid and 
binding cannot be supported. Further the 
term as to the execution of a sale-deed did 
not relate to the suit and could not bo 
embodied in the decree. 

Mr. P. Narayanamnrthi, for tlie Respond- 
ents: — The decree was correct. The fact that 
tho lat defendant did or did not agree to tho 
passing of a decree compellinghimto execute a 
sale-deed was not relevant. The only ques- 
tion that had to be considered by the Judge was 
whether there had been an adjustment of the 
suit and he held that there was. On that 
footing, it was quite competent to tho Court 
to pass a decree. As regards the other point 
all terms which form the consideration for 
tho compromise relate to the suit, whether 
they are within the scope of the suit or not 
and can bo embodied in tho decree. Natesa 
Chetti V. Vengu Nachiar (1) and Chbtnda 
Chandra Pal v. Dwarha Nath Pal (2). 

(1) a Ind. Caa. 701; 33 M. 102; 6 M. L, T. 313; 20 
M. L. J. 20. 

(2) 35 0.337; 12 O.W. N. 843{ 7 0. U X 492. 
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JUDCrMENT. — There is a preliminary 
objection taken to the entertainment of the 
second appeal on two rounds. One ground 
is that it is practically a second appeal 
preferred against the order of the District 
Court which was passed in appeal from the 
order of the Sabordinato Ju Ige recording a 
compromise petition under Order XX til, rule 
3, and that such a second appeal is prohibit- 
ol by Order XLIII, rule 1 {m), and section 
lot, clause (2). The short answer to this 
is that there was no appeal to the District 
Ot)urt against the order of the Subordinate 
Judge recording tlie compromise nor is the 
present second appeal against any order of 
the District Court passed in appeal against 
any such order of the Subordinate Judge. The 
appeal and second appeil are respectively 
from the decree of the Subordinate Judge 
passed in accordance with the compromise 
agreement after recording it and from the 
decree of the District Judge on appeal 
against the Subordinate Judge’s decree. 

. The next contention is that section 9d, 
clause (3), prohibits an appeal from a decree 
passed by the Court witli the consent of 
parties. The answer to this objection is 
that the decree itself was not passed by the 
consent of parties, but the Court held that 
there was a consent of parties to the terma 
of a compromise agreement which was record- 
ed and it passed a decree in accordance 
therewith notwithstanding the objection of 
one of the parties. 

The preliminary objection fails. 

Coming to the merits of the second 
appeal, the appellant’s learned Counsel 
contended that under the compromise agree- 
ment the irst defendant agreed only to 
execute a sale-deed to plaintiff outside the 
Court in consideration of the plaintiff’s with- 
drawing the suit, and that he did not agree 
to a decree being passed compelling him (the 
2nd defendant) to execute such a s!ile-deed. 
Whether he agreed to the Court’s passing a 
decree or mt, compelling him to execute a 
sale-deed, is not relevant. The real question 
is, whether the suit was adjusted by a 
compromise, one of the terms of which was 
that the 1st defendant should execute such a 
sale-deed and whether a decree can be passed 
in accordance with such a term. We think 
that it could be done. 

4nother contention put forward by the 


appellant’s Counsel (Mr. Zynuddin wlio 
argued the case with ability and fairness) 
was that such a term does not relate to the 
suit,” and hence the decree cannot embody 
it. Though certain earlier decisions were 
iticlined to the view that any terms which 
did not directly concern the subject-matter 
of the suit could not b.5 embodied in the 
decree, we prefer to follow the later cases in 
Nalemu Ghetty v. Venyn Nachiar (1) and 
Go%iml Ohatidra Paid v. Dioarka Nath Paul 
(2) Avhich hold that all terms which form 
the consideration for the adjustment of the 
matters in dispute in the suit, whether they 
form part of the subject-matter of the suit 
or not, do become related to the suit and can 
be embodied in the decree. In the result, 
the second appeal fails and is dismissed 
with costs of the 1st respondent. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1341 op 1911. 

July 14, 1914. 

Present : — Mr. Justice Ayling and Mr. Justice 
Napier. 

RAJA KAMADANA VENKATANARA- 
SIMHA RAMACHANDRA ROW 
BAHADUR ZAMINDAR GARU, « 

ZAMINDAROFGURUZA (DIED), and 
otheus Plaintiffs — Appellants 
versus 

KONDURT OHINNA VENKAYYA and 
AN orifBR — D efendants — Respondents. 

L'lnlloni anl ten'int — Ajreemont to pay higher rate 
of rent e.recuted before Madras JSstates Land Act (f of 
I'JJi ) — WiHmt entv. hrtti7n—‘VoLi. 

An agpoemont without oonsiderat.on ia not enforce* 
abl ^ as a contract. 

Therefore a landlord is not entitled to the en* 
hanood rate of rent from a tenant on tho basis of an 
agreement executed before the passing of the Estates 
Land Act to pay enhanced rate without any con* 
sideration. 
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Second appeal against the decree of the 
Court of the District J udge of Kistna, in 
Appeal Suit No. 132 of 1909, preferred 
against that of the Court of the Deputy 
Collector of Ellore, in Summary Suit No. 209 
of 1908. 

FACTS. — Prior to the enactment ot the 
Madras Estates Land Act, certain tenants 
executed an agreement to their landlord 
whereby they agreed to dig a well upon the 
land, to make a garden and to pay a higher 
rate of rent. The landlord claimed the 
enhanced rent and the tenants disputed their 
liability to pay the same. The Deputy 
Collector of Ellore as well as the District 
Judge on appeal held in favour of the tenants. 
The landhird thereupon appealed to the Higli 
Court. 

Mr. r. for the Appellants — Ihe 

tenants ai’e bound by their agreement to pay 
tlie enhanced rent. The document in question 
was executed prior to the enactment of the 
Madras Estates Land Act I of 1908. 

Mr. 1\ Nagahhushauam^ for the Kespond- 
ents, — The agreement is clearly unenforce- 
able as it is not supported by consideration; 
Arumugtfni Chatty v. Jagaveern l^>ama 

Venkatas ward Mttappa (1). 

JUDGMENT.— It is argued that the ap- 
pellant is entitled to the rent claimed on the 
basis of an agreement (Exhibit A) executed 
prior to the enactment of the Madras Estates 
Land Act whereby the tenant, after digging 
a well and making a garden, undertook to 
pay a higher rate of rent. No consideration 
is alleged for this agreement and it is not 
enforceable as a contract. [Vide 
Chetty V. Raja Jagaveern Eama Venkateswara 
Ettappa ( 1 )]. 

The appeal is dismissed with costs. 

Appeal dismisued. 

(1) 8 Ind. Can. 330j 35 M. 134; 9 M. h. T. 76. 


MADRAS HIGH COURT. 

AcPBAL AUAINST AcPKLLiTR ORDER No. 77 OF 
1913. 

July 20, 1914. 

V resent : — Mr. Justice Oldfield and 
Mr. Justice Napier. 

DESIREDDI YELLAMANDER-- 
Appellant 
versus 

SEKHAKOLLl CHINNA PITCHAIAH^ 
Respondent. 

LimiUitioit Act (IX of 1908), Sch. i, 182— 

of evjruthii' — Application for conti- 

nn,ancp of »nlv. 

An applicatiem by a decree- holder for eoiiti nuance 
of an auction sale to secure tho attondauee of more 
bidders is a “step-in-aid of oxeciitioii’’ within the 
meaning of Article 182 of Schedule* T of the Limita- 
tion Act, 1908. 

Troylokya Nath Boite v. Jyoti Prohtnh Nandif 30 C 
761; 8 C. W, N. 251, followed. 

Appeal against the appellate order of tlio 
District Court of Guntur, in Appeal Suit No. 
35 of 1913, preferred against that of the 
Court of the District Munsif of Narasaraupet, 
in Execution Petition No. 722 of 1912 (in 
Original Suit No. 314 of 1906). 

FACTS. — On the morning of the day 
fixed for the sale of certain immoveable pro- 
perty in execution of a dt^cree tho decree- 
holder put in a petition praying that the 
sale might be kept going on for three 
consecutive days, so tliat proper attendance 
of bidders might be secured and that an 
adequate price might be obtained for tho 
property advertised for sale. This petition 
was rejected arid the sale was eoncluJed 
that very day. This sale, however, was 
subsequently set aside on other grounds. 
Within three years of tJie date of the abovo 
application but more than three years from 
the date of the last execution petition, the 
decree-holder applied in execution for the 
realisation of the decree amount. The 
judgment-debtor opposed the application on 
the ground that it was barred by limitation 
under Article 182, Schedule 1, of the Indian 
Limitation Act, 1908. Both the lower 
Courts held that the application of the 
decree-holder for securing a proper attend- 
ance of bidders was a step*in-aid of execu- 
tion and consequently the pi*eaent execution 
application was not barreil. The judgment- 
debtor theroupoT) appoaWl to the High 
OouFt. 
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Mr. P. M. Srinivasa Iyengar for Mr. P. 
Nagahhnshauamj for the Appellant. — The 
execution application is clearly barred. The 
petition of the decree -holder for keeping the 
sale open for three days to secure proper 
attendance of bidders is not a step-in-aid of 
execution, as it is only an application for 
adjournment. Vide Ahdul Kadir v. Krishna 
Malamal Nair (1). 

Mr. V. S. Narasinihachari, for Mr. V, 
lianiesani, for the Respondent. — l^he petition 
for keeping the sale open for three days is a 
step-in-aid of execution. Courts have always 
leaned favourably towards decree-holder.s 
and interpreted Article 182, Schedule I of the 
Limitation Act very widely; Troylokya Nath 
Bose V. Jyoti Frokns/i Nandi (2). 

JUDGMENT." -Both Courts have found 
that the decree-holder applied for the conti- 
nuance of the sale in order to secure the 
attendance of more bidders, and that his 
application was in aid of execution. Their 
decisions on this finding in respondent’s 
favour are justified by Troylokya Nath Bose 
V. Jyoti Prokash Nandi (2). The Courts 
have always placed a wide construction on 
the words ‘ step-in-aid of execution” in 
Article 182, Schedule I, of the Limitation Act 
and we are not prepared to dissent from 
this conclusion. The appeal against the 
appellate order is dismissed with costs. 

Appeal dismissed, 

(1 ) 23 hid. Ca.s. r>33; I L.W. 27l;(191'i)N.W*Nr. 663. 

(2) 30 C. 701; 8 C. VV. N. 261. 


ALLAHABAD HIGH COURT. 

Second Civid Afpead No. 1008 of 1913. 
June 18, 1914. 

Present: — Mr. Justice Sunder Lai. 
CHATTERI’AL— Defendant— Appellant 

versm 

GAJADHAR UPADHYA and others— 
Plaintiffs — Respondents. 

Landlord and tenant --Plot in abadi — Tenant's user for 
long time — Bight of tenant to enclose and haild upon 
it --Consent of zemiiidur. 

A tenant cannot enclose and construct a houst' 
npon a plot of open land in the ahadi which has lieen 
in his use for a long time, without the consent of the 
landlord. 

Second appeal from the decUiou of the 
District Judge of Gorakhpur, dated 2nd July 
1913. 

. Mr. 8, D, Sinha, for the Appellant. 

Mr. Jswar Saran^ for the Reepondents. 

^ JUDGMENT. — The plaintiffs in this ease 
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are the zemindars of the village. The defend- 
ant is a tenant occupying a house in ihe 
ahadi. Near his house is a plot of open 
land No. 17 which has been found by the 
Court lielow to have been in the use of the 
tenant for a considerable time. The tenant 
now proposes to enclose the plot and 
construct a house on it. To this the 
zemindars do not consent and they have 
brought a suit for possession and an 
injunction restraining the defendant from 
constructing on the land. The (|uestion 
is whether the tenant can, as of * right, 
build on the said land. At most the tenant 
has a right to use the open land for various 
purposes. 

There was either a license to use the 
land or an easement enjoyed by him, if 
sucli a position were legally possible. As 
a tenant lie could not acquire an ease- 
ment over his zemindar's land, and a licensee 
is not entitled to impr)se any additional 
burden or construct a building upon the 
land used by him without his landlord’s 
consent. 

Tlie Court below was perfectly right in 
restraining the defendant from building on 
the land. The authorities cited fully bear 
out the position and I think the decree of the 
Court below is correct. T dismiss the appeal 
with costs. 

Appeal- dismissed. 


PUNJAB CHIEF COURT. 

Second Appeal No. 474 of 1913. 

November 28, 1913. 

Present : — Mr. Justice Rattigan. 

Manlvi MUHAMMAD BAKHSH 
— Defendant — Appe llant 
vers-us 

CHHANGA AND otherf — Plaintiff.s 

AND OTHERS DEFENDANTS RESPONDENTS, 

Pre-emption — Vendor becoming owner hg eJfChan-ge of 
land before sale — Sanction given by Collector under 
Punjab Alienution of Lan-d Act {XIII of 1000 ) — Date 
of opemtion. 

A permanent aifenation of land subject to the 
sanction of the Deputy Comiuissioiier under the 
Punjab Alienation of Land Act, if eventually sanc- 
tion/^ by that officer, becomes effective from its 
original date. Consequently a suit for pre-emption on 
the ground of the vendeo not being an owner in the 
sub-division in which the land in dispute is situate 
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must fail if before the sale of the land under pro* 
emption the vendee had become an owner therein by 
an exchan jre, although it was sanctioned daring the 
pendency of the suit of pre-emption against him. 

V. 19 Ind, Cas. 2d9; 79 P. B. 

1913; 59 P, W, B. 1913; 110 P. L B. 1913 overruling 
8 lid Khan y. Maiivalaf Ind, Cas. 776; 82 P. R. 
1912; 219 P. W. R. 1912; 219 P. L. R. 1912, followed. 

Sscond appeal from tbe decree of the Divi- 
sional Judge, Jullundur, dated the 6th Feb- 
ruary 1913, reversing that of the Subordi- 
nate Judge, 2nd Class, Jullundur, dated the 
18th July 1912, dismissing plaintiff’s claim. 

Mirza Jodahtid^dln^ for the Appellant. 

Mr. Nand Lai, for Chhanga, and Mr. Mo* 
shan Lai, for Nizam Din, son of Graman, 
Respondents. 

JUDGfMEKT. — ^Before proceeding to dis- 
cuss the present appeal upon its merits, I 
would refer to my judgment in Civil Appeal 
No. 640 of 1913. Forreasons there given, 1 have 
so far varied the decree given by the Divi- 
sional Judge to Chhanga, I'e.spoudent, as to 
make it a decree in favour of Chhanga jointly 
with his original co-plaintiffs, Nizam Din, 
(son of Gaman), Maula Bakhsh and Fattu. 
These three persons are already on the record 
as co-respondents and the only respect in 
which my judgment in the other case affects 
them is to make them co-decreo-holders with 
Chhanga, instead of their being merely pro 
forma respondents, as they originally were, to 
this appeal. 1 have explained the situation 
to Mr. Roshan Lai, who appears on 
their behalf, and he informs me that he 
supports Mr, Nand Lal’.s argument, on 
behalf of Chhanga, respondent, and has 
nothing further to urge. 

The four plaintiffs sued for pre-emption of 
certain land sold to defendant No. 1 and 
his i*elative, defendant No. 2, by a deed of 
sale, dated 5th of December 1909. Plaintiffs’ 
claim to pre-empt was based on the ground 
that they were owners in the sub-division 
of the village in which tho land is situate, 
whereas the vendees owned no land in that 
sub-division. In reply to this, defendants 
pleaded that they had become owners in the 
sub-division prior to the date of sale by 
means of an exchange of land which 
had taken place between them and Khan 
Sahib Mahbub Alam who owned land iii 
that sub-division. It is admitted that this 
exchange was effected in order to frustrate 
all claims of pre-emptorS| and both Courts 
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are agreed that it took place in fact and at a 
date prior to the institution of this suit (i, 
before the 3rd of December 1910). It ap- 
pears, however, that the vendees are members 
of an agricultural tribe but that Khan Sahib 
Mahbub Alam is not, and, consequently, 
the alienation of land by the vendees in his 
favour required the sanction of the Collector. 
This sanction was duly accorded on tho 9th 
January 1911, that is to say, after the date 
of the institution of the present case. It is 
contended that until sucli sanction was given 
by the Collector, the alienation to Khan 
Sahib Mahbub Alam was not complete, and 
that as a corollary, the alienation by that 
gentleman to the vendees was also incomplete 
and ineffective. 

The Divisional Judge, upon the authority 
of Said Khan v. Matwala (1) and with refer- 
ence to the provisions of section 3 (aV) of 
the Alienation of Land Act, has upheld this 
contention and decided that plaintiffs had 
a superior right wlien the suit was instituted, 
inasmuch as the exchange of land whereby 
the vendees acquired property in the sub-divi- 
sion did not take effect until the Collector’s 
sanction had been obtained. There is un- 
doubtedly considerable force in the contentions 
and I confess I should have had some diffi- 
culty in deciding the point were tho matter res 
integra. As it is, however, I consider myself 
bound by the decision of a Division Bench of 
this Court reported as Saghar v. Nur Ahmad 

(2) . This decision overrules the auth()rity 

relied on hy the Divisional Judge and is bind- 
ing upon me. It is, I think, a clear authority 
for the pi'oposition that a permanent alienation 
is nonetbeles.s a permanent alienation 

merely because it may be unenforcible in 
consequence of the provisions of Land 

Alieiiation Act; and that if eventually sanc- 
tioned by tbe Deputy Commissioner, it 
becomes effective from its original date. To 
a somewhat similar effect is the decision of 
another Division Bench in Ahbo v. Rahman 

(3) , where it is remarked that an alienation 

which requires tbe sanction of the 

Deputy Commissioner cannot take effect 

until such sanction has been obtained, but 
when the sanction has been given, it cannot 

(1) 16 Ind. Cas. 776; 82 P. R. 1912; 219 P. W. R. 
1912; 219 P. L. &. 1912. 

(2) 19 Ind. Cas. 289; 79 P. B. 1913; 69 P. W. B. 
1913; 110 P. L. R. 1913. 

(3) 0. A. No. 647 of 1910, decided on 11th Juljr 
1912 hy Shah Bin and Beadon, JJ. 
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create a new alienation bat makes valid the 
alienation which has already taken place. 

Upon these authorities I hold that the 
vendees had become owners in the sub-division 
before the plaintiffs’ suit for pre-emption had 
been instituted and that consequently their suit 
must fail. I accordinf?ly accept this appeal 
and direct that plaintiffs’ suit be dismissed 
with costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2388 to 2392 op 
1912. 

July 13, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

In S. a. No. 2388 op 1912. 
VUNGARALA SESHAYYA and another— 
Defendants — Appellants 
In S. a. No. 2389 op 1912. 
VUNGARALA SATTIRAZU— Dependant- 
Appellant 

In S. A. No. 2390 op 1912. 

GANNI VEERAYYA— Defendant- 
Appellant 

In S. a. No. 2391 of 1912, 
CHINTAPALLI SATTIRAZU and another 
— Defendants Nos. 2, 3 — Appellants 

versw^ 

TADAPALLI SUHHA RAO and others— 
Plaintiffs — Responj)Ents in all. 

In S. a. No. 2392 op 1912. 
DAMISETTl VENKATASWAMY and 
others — Dependants Nos. 1 to 4 — 
Appellants 
versus 

ALLA NAR AYANASAWM Y and another— 
Plaintiffs — Respondents. 

Madras Estates Laiid Act(I oj 1908), s. 3 (2), cl, (d) — 
Resamed jagir, whether estate. 

Once the Government resumes a jagir it is 
neither a “settled” nor an “unsettled jagir** and, 
therefore, is not an “estate” within the meaning of 
Section 3 (2), clause (d), of the Estates Land Act. 

Second appeal against the decrees of the 
Court of the Subordinate Judge of Cocanada 
in Appeal Suits Nos. 15, 16, 17, 18 and 149 
of 1910 preferred against those of the 
Court of the District Munsif of Cocanada in 
Original Suits Nos. 460, 462, 463, 465 of 1908 
#nd iSO of 1909, 


UMEAO SINGH V. UMRAO STNOH* 

Mr. P. NarayanamurtM, for the Appel- 
lants. 

Mr. B. Narasimlia Rao (with him Mr, V, 
Ramesam), for the Respondents. 

JUDGMENT. — The jagir having been 
resumed by the Government, the property in 
question was neither a settled nor an unsettled 
jagir when the Estates Land Act came into 
force and hence the definition of an estate in 
that Act did not apply to it. 

The Subordinate Judge rightly relied on 
the defendants’ (appellants’) own admis- 
sions in the muchilikas executed by them 
for bis finding that they had no occupancy 
rights in their respective holdings and that 
finding of fact cjinnot be questioned in second 
appeal. 

This and the connected second appeal 
are, therefore, dismisssd with costs. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeals No. 869 to 877 op 
1913. 

June 18, 1914. 

Present: — Mr. Justice Piggott. 

Chaudkri UMRAO STNGH and another 
— Plaintiffs — Appellants 
versus 

UMRAO SINGH and another — 
Defendants — Responden'^s. 

Landlord and tenant — Lambardar’s power to grant 
lease — Declaration — Jurisdiction of Civil Court — Agra 
Tenancy Act {II of 1900, 95, 

It is not in the power of a lamhardar to grant a 
lease of co-parcenary land beyond such period as the 
circumstances of a particular year or particular 
season may I’equire. But where he grants a lease 
which is beneficial to the general body of the co- 
shorers, it is not open to the latter to have it de. 
dared invalid, whatever be the period of lease. 

Chattray v. Nawala^ 29 A. 20; 3 A. L. J. 639; A. W. 
N. (1906) 257; and Mukhta Prasad v. Kamta Singh, 
A. W. N. (1906) 277; 3 A. L. .T. 655, referred to. 

A suit for a declaration that a Revenue Court’s 
decree, Avhothcr based on a compromise or 
otherwise, is illegal or inoperative for want of 
jurisdiction or error of law, cannot be entertained 
by a Civil Court. 

Second appeal from the decision of the 
Additional Judge of Moradabad, dated th4 
12th April 1913. 

FACTS. — The queation was whether a de- 
cree obtained by certain tenants against the 
lamhardar on the basis of a compromise in tiie 
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■Revenue Court could be set aside by a Civil 
Court at the instance of the other i^o-sharers. 
The plaintiffs appealed. , ,, , 

Dr. S» N. Sen, for the Appellants.— 1 he 
appellants were no parties either to the decree 
or the compromise, which on the face of it is 
prejudicial to the interests of the plaintiffs 
and is clearly collusive. Consequently a Civil 
Court is competent to set it aside. Sec- 
tion 95 of Act TT of 1901, under which the 
tenants had sued, has nothing to do with 

enhancement of rent. 

I rely on ChvUtrai v. Nawnla U) and on 
Jagan Nath v. Hardyal (2). 

[PlGGOTT, J. referred to Mukhta Prasful 
V. Singh (3)]. 


Mr. M. L. Agarioala, (with him Mr. Abdul 
Eaoof for Avhom Mr. Aghn Haidar), for the 
Respondents.— The lamhardar represented 
the co-sharers and the compromise incor- 
porated in the decree was bindingr on the 
^aintiffs QnUari Lai v. Jai Brtni (4). 

The leases could not be held to be illeg’al 
simply because they were for a period of 
more than seven years. The real thing- to be 
seen is whether the rights of the co-sharers 
have been injuriously affected. The lower 
Appellate Court has found as a fact that 
the leases were beneficial to the co-sharers. 

If the deci^ee was a valid decree, a Civil 
Court cannot set it aside; if it is a nullity, 
no suit is maintainable for the purpose of 
obtaining a declaration on a question of law. 

Dr. S. N. Sen, in reply. 

JUDGMENT.— These are nine connected 
second appeals which may be disposed of 
together, as they have been by the lower 
Appellate Court, tlie essential facts being 
the same in each of the nine suits out of 
which they arise. 

The plaintiffs, Clmudhri Umrao Singh, Hisal 
Singh and Musammai Kisar, together with the 
first and principal defendant, Ohaudhri Shibba 
Singh, are co-sharers in each of two mnhah, 
one situated in a village called Bahadnrpur 
and the other in a village called AMullali- 
pur Of each of these mahah the defend- 
ant’ Shibba Singh is the lamhardar. In 
the year 1908 Shibba Singh, in his 
capaoity as lamhardar, granted to a number 


29 A. 20; ^ A. L. J. 639; A. W. N. (1906) 257. 
A.W. H. (1»97) i07. 
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of tenants in l)oth these makah registered 
leases for peritwls of seven j'oarsj perhaps 
this was not the precise period in each 
case; but the point is not material. Ap- 
parently these leases covered a great bulk 
of the culturable land in Iwth mahah 
which was not already in the hands of 
occupancy tenants, or held by Shibba Singh 
himself as his air or khudkasht. It is an 
important fact in the case that there was 
no action taken or objection raised by 
the plaintiffs in respect of these leases, 
until the connected suits now before me 
were instituted in the month r)f April 1912. 
In the meantime the relations between the 
plaintiffs and the defendant had become 
very much strained. In the latter part of 
the year 1911 the tenants who held the 
registered leases presented in the Revenue 
Court a .series of applications under section 
95 of the Agra Tenancy Act (Local Act 
II of 1901), asking for a declaration as 
to the various matter-s therein specified, 
and amongst other tilings as to the class 
to which the said tenants belonged and the 
rent payable in respect of their holdings. 
It will be convenient in order to explain 
the po.sition exactly to take one case in 
detail as a sample of others, and 1, therefore, 
turn to the actual facts of the case out of 
which Second Appeal No. 869 of 1913 arises. 
In this case the registered lease granted by 
Shibba Singh w^as in favour of a tenant 
called Umrao Singh. It was dated August 
the 24th, 1908, and it gave the said tenant 
the right to hold the fields therein specified 
for a period of seven years at a rent of 
Rs. 55 per annum. Umrao Singh’s plaint 
in the Revenue Court was to the effect 
that there had been an ngreeinent between 
liimself and the lamhardar Shibba Singh 
superseding the lease of 1908. He alleged 
that the terms of this argeement were 
that, from the commencement of the 
agricultural year 1319 Fasli, he should pay 
rent at Rs. 62 per annum instead of Rs. 55; 
but oil the other hand that the term 
of his lea.se should be extended so as to 
run to the end of 1329 Fash, that is to 
say, roughly to the month of September 
1922 A. D. He admitted that ho had no 
registered lease to this effect and pleaded 
that the lamhardar was for some rea.son 
deolining to have the correct facts regard- 
ing . Ilia- tenancy entered in the village 
papers. On these grounds, he sought -A 
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declaration under section 95 of the Ajfra 
Tenancy Act as already explained. When 
this suit was set down for hearing it 
was terminated by a compromise filed by 
the parties, that is to say, by the tenant 
Umrao Singh and tlio lambardar Shibba 
Singh. This compromise is dated September 
the 9th, 1911. It is to the effect that 
Shibba Singh has agreed to give Umrao 
Singh a lease for 11 years from 1319 to 
1329 FasU inclusive and that on the 
other hand the tenant Umrao Singh has 
agreed to his rent being enhanced up to 
the sum of Rs. 69 per annum. 

Now in view of the manner in which 
the case has been argued before me it is 
scarcely possible for me tc) avoid some sort 
of criticism or discussion of the action 
taken by the Revenue Court in this matter. 
It seems to me that tlie Assistant Collector, 
before proceeding to give a decree for 
a declaration in terms of comprcmiise, 
might have stopped to consider whether 
the tenant Umrao Singh actually held a 
lease, registered'* within the meaning of 
the dehnition of that expression, given in 
the Tenancy Act itself, so as to give him 
a right to classify himself as a tenant 
holding under an eleven years’ lease. It seems 
open to argument also whether under the 
provisions of section 47 of the Tenancy 
Act enhancement of rent Iiad been duly 
applied for, and whether the A.ssistant 
Collector should not have considered this 
point before proceeding to dispose of the 
suit before him. As often happens, how^- 
ever, when a suit is compromised, the 
Court did not look beyond the terras of 
the compromise itself. Tt gave the tenant 
Umrao Singh a decree to the effect that 
he is the tenant of the lands specified in 
his application at a rent of Rs. 69 per 
annum for the period of 1319 to 1329 
Faali inclusive. 

Similar prf)ceeding8 took place in res- 
pect of all the tenants who had been given 
leases in 1908 A. D. Each of them obtain- 
ed against the lambardar Shibba Singh, a 
decree stating that he held the lands 
covered by his former lease at an enhanced 
rent and for a longer term, terminating with 
the year 1329 Fadi, 

The nine suits now before me on appeal 
were tiled by the remaining oo -sharers in 
two makad^ in question with a view 


to contesting the validity of the arrange- 
ment come to between the lambardar and 
the various tenants. In each case the 
plaintiffs alleged that the arrangements 
come to and the decree obtained from the 
Revenue Court were fraudulent and collusive 
as between the lambardar and the tenants, 
and intended simply to cause injury to the 
remaining co-sharers. The j’elief sought in 
each case is a declaration that the lease 
entered into in the year 1908, which is 
described as. having been subsequently 
amended under the compromise of September 
the 9th, 1911, may be cancelled so far as 
it affects the plaintiffs’ rights. The Court 
of first instance has considered separately 
the validity of the contracts of lease 
embodied in the registered instruments of 
1908 and those subsequently effected which 
are evidenced by tlie Revenue Court’s decrees 
passed on the compromises of September 1911, 
The learned Muiisif came to the conclusion 
that the plaintiffs were entitled to no relief in 
respect of the registered leases of 1908, and 
this for two rea-sons. He held that a suit for 
the cancellation ()f those leases was barred 
by limitation on the date on which those 
suits were instituted by reason of Article 91, 
Schedule I, of the Indian Limitation Act IX of 
1908. He held further that the plaintiffs had 
acquiesced in those leases by the enjoyment 
of profits on the basis of the rents collected 
by the lambardar in accordance with the said 
leases, and for this reason also they were not 
entitled to obtain any decree invalidating the 
.same. He was, however, of opinion that the 
plaintiffs had been w'^ronged by the arrange- 
ments come to between the lambardar and 
the various tenants in the month of Septem- 
ber 1911, and that the wrong was one for 
Avhich relief could be given by a decree of 
his Court. He gave the plaintiffs in each 
case a declaration that the compromise dated 
September the 9th, 1911, is null and void as 
against them, and also that it is ineffectual 
in so far as it affects their interests. The 
defendants appealed to the Court of the 
District Judge and cross-objections were 
filed by the plaintiffs in respect of that 
portion of their claim which had been dis- 
missed. The learned District Judge before 
whom the appeals came for decision has re- 
marked that the cross -objections were not 
pressed before him, and in any case he can 
see no force in the pleas taken. On the 
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appeals of the defendants he discussed the 
various questions of law and of fact involved 
at considerable length. He doubted whe- 
ther the plaintiffs could, in any case, obtain 
a decree which would have the effect of 
nullifying the decrees passed by the Revenue 
Court in a matter in which that Court had 
sole jurisdiction. But he did not come to 
any definite decision on this point. He went 
on to hold, however, that there was no reason 
to suppose that the compromises entered 
into in the Revenue Court were collusive as 
between the lanihardnr and the tenants, or 
were detrimental to the interests of the 
co-sharers. He has gone in fact somewhat 
further than this, for he has recorded a 
finding that “it is fairly shown that the 
compromise was for the benefit of the co- 
sharers.” 

The plaintiffs have fded a series of second 
appeals in this Court. There are two pleas 
in their memorandum of appeal which seem 
to be intended to challenge the finding of the 
Court of first instance, affinned by the lower 
Appellate Court, with respect to the registered 
leases of 1908. Apart from the question of 
limitation, I do not think 1 can go behind 
the findings of both the Courts below that 
there has been acquiescence by the plaint- 
iffs in the matter of these leases. It 
has not been suggested that the plaintiffs 
wore not getting their share of the profits 
during the years 1908 to 1911 inclusive, or 
that they claimed profits on the basis of 
some calculation of a possible rental of the 
lands in suit over and above the divisible 
profits calculated on the basis of the rents 
set forth in the leases of 1908. It seems 
to me on a consideration of the case as a 
whole that the plaintiffs were not disposed 
to quarrel with the lamhardar's management 
at the time w'hen these leases of 1908 were 
executed, and that the real reason for the 
present suits is to be found in the subsequent 
disagreement of the parties, the intention 
of the plaintiffs to apply for the partition 
of the two mahah and their belief that 
the suits in tlio Revenue Courts and the 
compromises of September the 9th, 1911, 
represented some trick or device on the 
part of the lamhardar to prejudice their 
position after the partition should have 
been effected. I find from the record 
that applications for the partition of 
the two mahah were actually made op the 


3rd and 4th of January 1912 respectively. 
Some of the pleas taken in the memorandum 
of appeal before me, and some of the argu- 
ments addressed to me in support of those 
appeals, are not of a nature calculated to 
help the plaintiffs’ case. I have already 
pointed out the sort of criticisms which have 
been applied to the compromise decrees 
passed by the Revenue Court, The argument 
before me goes to suggest that those decrees, 
in so far as they purport to lay down the 
period of the tenancy, are on the face of 
them illegal as dealing with matters outside 
the scope of section 95 of the Agra Tenancy 
Act. It is useless for tlie appellants to try 
to argue the appeals on such lines as these. 
If, as a matter of fact, these proceedings in 
the Revenue Court are void by reason of 
some inherent irregularity or illegality, that 
is a matter with which the Civil Courts have 
no concern. Obviously a suit for a declaration 
thatan Assistant Collector sitting as a Court of 
Revenue has passed a decree, whether based 
on a compromise or otherwise, which is il- 
legal or inoperative by reason of some want 
of jurisdiction or error of law, is not a suit 
which can bo entertained by a Civil Court. 
It may bo that the tenants who are defend- 
ants in these various suits may hereafter 
find themselves setting up the compromise 
decrees of September the 9th, 1911, as de- 
fences against some suit for their ejectment 
brought under section 58 of the Agra Ten- 
ancy Act, and that the Revenue Courts 
themselves may have to decide whether the 
tenants are in effect holding under an unex- 
pired lease and can produce legal evidence 
that they are so holding. With these 
matters we are not concerned in the present suits. 
If, as a matter of fact, the lawhardar and the 
tenants handled the business so clumsily 
that their proceedings in the Revenue Court 
failed to confer upon the tenants the status 
of tenants holding under valid leases, so 
much the better for the present plaintiffs; 
but it is not for the Civil Court in these 
present suits to give them a decree to that 
effect. If the plaintiffs are really entitled 
to any relief at all, they must start with the 
assumption, so far as these suits are concerned, 
that the lamhardar Shibba Singh entered into 
contracts with these various tenants which 
would confer upon the said tenants a right 
to hold the lands in suit for a period of eleven 
years, unless it can be shown that 
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lamhardar, in onferinpf into those contracts on 
behalf of tho whole body of co-sharer«», w’as 
exceedinpT his powers. Tin’s was substantially 
the relief which the plaintiffs were trying 
to get, although they do not seem to have 
put the point very happily in their plaint. 
What they really want is a declaration in 
each of these suits that the contract of 
l?ase entered into in the month of September 
1911 by the defendant Inwhnrdnr with the 
defends nts-tenants in each case is a contract 
which is not binding upon the plaintiffs, in 
so far as it purports to confer upon tlie ten- 
ants tho right to liold the lands in suit under 
a lease for a period of eleven years, or other- 
wise than as tenants from year to year. The 
mere fact that tho contract of lease between 
the hmhardar the tenants had got itself 
embodied in a decree of rent Court, in a suit 
to which Ihe plaintiffs-co-sharers were no 
parties, would not, in my opinion, be sufficient 
in itself to bar the plaintiffs from maintaining 
a suit for a declaration to tho effect above 
stated. The real question, however, isAvhether 
on the fir dings rrcf rcled by tl e Irwcr Aprellato 
Court the plaintiffs have made out a good 
case for such a declaration. The question 
of tho riglits and powers of a lamhardar in 
dealing with co-parccnary land has been con- 
sidered by this Court in a series of rulings. 
I am content <o refer to the case of (liatirny 
V. Kawala (1) where it was laid down, in 
concurrence with a previous decision by 
another Bench of this Court, that a Inwhardar 
has not general power to grant any lease of 
co-p\rcenary land beyond suidi period as the 
circumstances of a particular year or parti- 
cular season may require. The effect of 
this decision is understood to have been 
modified by tho views expressed by another 
Bench of this Court in M'Klchfa Prasad v. 
Kamta Singh (3); but tho weight of authority 
seems to me in favour of the ruling in 
Chattray v. Nawala (1). 1 should be disposed 
to presume against tlio validity of a lease 
for a long period of j'^cars granted by a 
lamhardar of co-parcenary lan<l in which 
he himself had only a small share; more 
particularly I should incline to presume 
against tho validity of a series of leases 
granted under circumstances so peculiar 
as those with which I am now concerned, 
and at a time when it is presumable that 
the lamharda,r knew that his co-sharers 'were 
about to apply for partition. At thc^ sap:^ 


time I am bound to admit that in the case cf 
any and every lease granted by him, what- 
ever be its period, it is open to the lamhardc r 
to plead and to prove by evidence that the 
grant of tho lease was justified by the 
circumstances of the case and that it was 
beneficial to tlio co-parcenary body as a whole. 
In the present case 1 have before me tho 
express findings of tho Court below that 
there was nothing collusive about the proceed- 
ings in the Assistant Collector’s Court, and 
that it is fairly shown that the compromises 
there entered into were for the benefit of llie 
co-sharers. T cannot say that these findings 
rest upon no evidence at all. It is quite a 
peculiar feature of the case as it now stands 
that the registered leases of the year 1908, 
which were acquiesced in by the co-sharers, 
were in every case for an annual rental 
considerably lower than that secured by tho 
contracts of lease entered into in 
1911. It is difficult to say that tho more 
fact tliat the period covered by the leases 
was considerably extended in the contracts 
entred into in 1911 w’ould in itself be prejudi- 
cial to the other co-shares. The tenanis 
must either pay the enhanced rent contracted 
for by them, or they will have to submit to 
ejectment in default of payment of rout. I 
am not prepared to say that the lower Ap- 
pellate Court was not entitled to arrive at 
the findings recorded by it, and it seems to mo 
that I must treat them as decisive in regard to 
all thovSe appeals. 1 hold then that the plaint- 
iff's are not entitled to any decree declaring 
the invalidity of any contracts of lease which 
may have been entered into between tho 
Zum?>(Oviu/’-defendant * and the tenants-de- 
fendaiits in the month of September 1911, 
assuming that valid contracts of lease "vvero 
entered into between these parties, because 
tho lamhardar lias surceoded in proving 
affirmatively to the satisfaction of the lower 
Appellate Court that he entered into these 
contracts in good faith and that they were 
advantageous to tho geuer.il body of tho co- 
sharors. These appeals must, therefore, fail 
and I dismiss each of them with costs. 

Afipeals dismissed 
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WAtVABHAMABAI V, COVIND JANKTT BADB. 


BOMBAY HIGH COURT. 

Civil Reference No. 2 of 1914. 

April 7, 1914. 

Present: — Mr. Justice Heaton and 
Mr. Justice Shah. 

SATYABHAMABAI JANARDAN KHARE 
— Plaintiff 

VCVSfiS 

GOYIND JANKU BADE— 
Defendant. 

Limitation — Dekichan AgricultunstR* Rehof Act (XVII 
0/ 1879y), SR. 47, 48 — Conciliation system abolished — 
Time between application to Conciliafov and termination 
of system not allowed to he deducted — Extension of time 
allowed to give reasonableoppoitunity to file suit —Rule 
of law where party cannot conform to law of limita- 
tion without any fault on his part. 

Tn a suit on a bond in which it w'as iioccssary to 
file a Conciliator’s certificate under section 47 of the 
Dckkhan Agriculturists' Relief Act, where no certificate 
is granted in consequence of the termination of the 
conciliation system in the Tistrict, section 48 of the 
Dekkhan Agricaltnrists* Relief Act has no application, 
and the period of limitation applicable, thei-efore, 
Avould be the jicriod prescribed under the Limitation 
Act. 

The plaintiff would not be entitled to deduct the 
time between his application to the Conciliator and 
the termination of the conciliation system, but he 
would be entitled to such extension of time as 
would be necessary to secure him a reasonable 
opportunity to file the suit in Hmo. 

SVhere the law creates a limitation and the party 
is disabled to conform to that limitation without 
any default in him, and he has no remedy over, the 
law would ordinarily excuse him. 

Civil reference made by the Subordinate 
Judge of Dapoli, in Small Cause Suit No. 
246 of 1913. 

Mr. S. S. Pathar, Govern mout Pleader, fur 
the Plaintiff. 

Mr. (t. S. Rio, amicus enme, for the 
Defendant. 

JUDGMENT. — The facts are stated in 
the reference. The question submitted for 
our opinion is whether the plaintiff is entitled 
to deduct the time between his application 
to the Conciliator and the termination of 
the conciliation system in the District (/. e., 
from 28th March to 30th May 1913). 

As no certificate is granted by the Con- 
ciliator, it is quite clear that section 48 of 
the Dekkhan Agriculturists’ Relief Act has no 
application. There is no other statutory pro- 
vision corresponding to section 48 to cover a 
case of this kind. The period of limitation 
applicable, therefore, would be the period 
prescribed under the Limitation Act, unless 
the plaintiff couhl claim to have an extension 
9 f tho time ip any other way. 


It is clear that the plaintiff’s suit would be 
in time if filed on the 31st May 1913. The' 
Local Government cancelled the appointments 
of Conciliators in the District with effect from 
the 30th May 1913. The plaintiff had made his 
application to ilie Conciliator for a certificate 
which it was obligatory upon him to obtain at 
the time. Up to 30th May 1913, he could not 
have filed his suit without a certificate from a 
Conciliator. All of a sudden by the Govern- 
ment Notification he Avas called upon to file 
his suit on tho 31st May, which it was 
practically impossible for him to do. Under 
these circumstances we think tho plaintiff is 
clearly entitled to the benefit of tho rule that 
whore the law creates a limitation and the 
party is disabled to conform to that limitation 
without any default in him, and he has no 
remedy over, the law will ordinarily excuse 
him. But this rule is subject to tho limita- 
tion that it will excuse him so far as it is 
necessary, and not beyond. The cases of 
Mayer v. Harding (1 ) and Reg. v. Justices 
of Surrey (2) are fair illustrations of the 
application of tliis principle under somewhat 
different circumstances. Tho plaintiff in this 
case would be entitled to such extension of 
time as would be necessary to secure him a 
reasonable opportunity to file the suit in time, 
which it became practically impossible for 
him to do in virtue of the Government Notifi- 
cation. It is not possible to lay down any 
general rule as to wliat period would be suffi- 
cient to constitntea reasonable opportunity. It 
must depend upon the circumstances of each 
particular case, which must be duly proved. 
Thus, though the plaintiff in this case is not 
entitled to deduct the time from 28th March 
to 30th May 1913, he is entitled to such ex* 
tension of time as may he necessary to give 
him a reasonable opportunity to enable him 
to file the suit in time. 

We are indebted to Mr. G. S. Rao for 
having argued the case on behalf of tho 
defendant at our request. 

(1) (1867) 2 Q. B. 410; 9 B. and S. 27^; 16 L. T. 429j 
15 W. K. 816. 

(2) (1880) 6 Q. B. D. 100: 50 L. J. M. C. 10; 43 L. 
T. 500j 29 \V. R. 260; 45 J. P. 03. 
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UTARAYANASWAMY TBVAN V, KRISHNASAMI PILLAI. RUP CHAND V. MUKUNDA MAHADEY^ 


MADRAS HIGH COURT. 

Appeals Against Appellate Orders Nos. 108 
AND 109 OP 1912. 

July 17, 1914. 

Present: — Mr. Justice Ayling and 

Mr. Justice Napier. 

- NARAYANAS WAMY TEVAN and others 
— Appellants 
versus 

In No. 108 op 1912. 
KRISHNASAME PILLAI (died) and 

ANOTHER — Re S PONDBNTS . 

In No. 109 of 1912. 

SUBBAYA TEVAN and others -- 
Respondents. 

Civil Procedure Code (Act V of 1908), O. XX, r. 7 — 
Limifniion Act {IX of 1908), 12 {2), 8ch. I, Art. 

152 — ])nfe of decree aame as date of judgment . 

Order XX, rule 7, of the Code of Civil Procedure 
read with Article 152, Schedule I, of the Limitation 
Act, TX of 1908, makes the “date of the decree” for 
calculating time for appeal to bo the date on which 
the judgment was pronounced. 

But where some time is taken in getting the decree 
drafted because the extra. Court -fee is not paid and 
time is given for its payment, such time must be taken 
to be the time requisite for obtaining copies within 
the meaning of section 1 2 (2) of the Limitation Act, 
provided that an application for copy wa.s put in 
before the preparation of the decree. 

Appeals against the orders of the District 
Court of Tanjore, in I. A. Nos. and 137 
of 1912, in the matter of the appeals preferred 
against those of the Court of the District 
Munsif of Mannargudi in Miscellaneous 
Petitions Nos. 26 and 27 of 1911 (in Original 
Suits Nos. 322 and 321 of 1908), respectively. 

Mr. T, 11. Venhntarama Sastri, for the Ap- 
pellants. 

JUDGMENT. — We agree with the 
District Judge that the date of the decrees 
for the purpose of calculating appeal 
time mast be taken to be 18th April 1911, 
when the judgments were pronounced. 
Order XX, rule 7, of the Code of Civil 
Procedure, 1908, read Avith Article 152 to 
Schedule T of the Indian Limitation Act, 
1908, is conclusive on this point. 

On the other hand Ave think appellants 
are entitled under section 12 (2) of the 
Indian Limitation Act to claim that the 
period between 18th April 1911 and 20th 
Juno 1911 shoul I be excluded as time 
ro.iuisite for obtaining copy of decrees. 
They wore alliwed time by the Court up to 
20th June 1911 for paying the extri Court- 
and AA'ere entitled to full^ avail thom- 


solves of it. Until they did pay, it was 
impossible for any action to be taken 
towards preparing the decrees. In fact 
they applied for copies of judgments and 
decrees on 21st April 1911; but their appli- 
cations Avero rejected on the ground that the 
decrees had not been drawn up. 

The appeals were, in our opinion, presented 
in time. They should be admitted and 
disposed of according to law. 

Costs will be costs in the cause. 

Appeal accepted. 


BOMBAY HIGH COURT. 

Civil Reference No. 15 of 1913. 

April 7, 1914. 

Present: — Mr. Justice Heaton and 
Mr. Justice Shah. 

RUP CHAND MAKANDAS— 
Plaintiff 
versus 

MIJKUNDA MAHADEV—Defendant. 

Limitation —DeWinn Agrirultunsfs* Relief Act (XVJl 
of 1879^, ss. 47, 4S — Conciliation system aholished after 
grant of certificate and during vacation—Suit instituted 
on day of re-opening of Court — Plaintiff entitled to 
dediu't time spent in obtaining certificate — Rule as to 
iwciising plaintiff in questions of limitation. 

Where a Conciliator’s certificate was obtained under 
the Dekkhan Agriculturist’s Relief Act, and before 
the suit was filed, the Court was closed for the 
Summer Vaeation, during which the conciliation 
system was abolished and the period of limitation 
expired' 

Held, that the phiintift* was entitled to deduct the 
period between his application and the grant of certi- 
ficate, and was within time in bringing his suit on 
the opening day after the A'acation. 

When the law creates a limitation, and the party is 
disabled to conform to that limitation without any 
default in him, and he has no remedy over, the law 
Avill ordinarily excuse him. 

Civil reference made by the Addit ional First 
Class Subordinate Judge at Dhulia, in Small 
Cause Suit No. 473 of 1913. 

JUDGMENT. — On the facts stated in 
the reference, AA’^e are clearly of opinion that 
the suit is not time-barred. 

The plaintiff applied for a certificate and 
obtained it at a time when the conciliation 
system Avas in existence and Avhen under 
the provisions of the Dekkhan Agriculturists’ 
Relief Act it Avas incumbent upon him to 
obtain such a certificate. He could have 
filed the suit in time and claimed the 
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benefit of section 48 of the Dekkhan 
Agriculturists’ Rolief Act, had it not been 
for the fact that the Court was closed for 
the Summer Vacation from the 28th April 
to 8th Juno 1918. He filed the suit on 
the opening day after the vacation. The 
accident of the Local Government having 
cancelled the appointments of the Con- 
ciliators on the 10 hh May with effect from 
the 30th May 1913 cannot make any 
difforenco in the plaintiff’s position. The 
suit, though filed on the 9th June when 
the conciliation system was abolislied, was 
substantially one to which the provisions 
of Chapter VI of the Dekkhan Agri- 
culturists’ Relief Act were applicable 
throughout the period of limitation which 
expired during the vacation. The plaint- 
iff is accordingly entitled to deduct the 
period between his application and the 
grant of the certificate. 

Assuming, however, that section 48 of 
the Dekkhan Agriculturists’ Relief Act does 
not apply, as at the date of the suit there were 
no Conciliators in the District, it is clear 
that the plaintiff’s claim is still iti time 
on another ground. On tlie facts ilic 
position is clearly this that the plaintiff’s 
suit would be strictly in time upto a 
certain date during t)ie vacation, on which 
day ho could not file it as the Court was 
(dosed. lie could file it on the re-opening 
of the Court under section 4 of the 
Limitation Act. Rut by the Covernmont 

Notification tho whole position was chang- 
ed, and it became impossible for the 
plaintiff to file his suit in time. It is 

clear that the law docs not compel a man 
to do that which lie cannot possibly per- 
f )rm. Under tho circumstances, wo think, 
the proper rule to apply is that when the 
law creates a limitation, and the party 

is disabled to conform to that limita- 

tion without any default in liim, and 
he has no remedy over, the law will 
ordinarily excuse him. The facts in this 
case clearly entitle the plaintiff to be 
excused. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 32ci op 1911. 

July 6, 1914. 

Present: — Sir Alfred Kensington, Kt., Chief 
Judge, and Mr. Justice Shah Din. 
SHANKAR LAL — Defendant — 
Appellant 
versus 

DALLU — Plaintiff and another — Vendor 
— RespondenTvS. 

Puhjah Prc-rmption Act {[[ nf \^0o)— Punjab AUe» 
nation of Lnnd Act (Jill oj 1900) -Right to o'ealize 
arrenrs if rent of agnculfiiraf lanJ^ not land — Objection 
as to omission of portion of propertg sold taken at late 
tifngn not entcrtanrihle — Amendment of plaint- -Estoppel. 

The right to realize arrears of rent of agricultural 
land, is not agrienh lira! land within the meaning of 
the Punjab Pre-emption Act (TT of 1905), and tho 
omission to ineludo that right in a suit for pro-emptien 
in respect of the land with which tho said right is 
sold is not fatal to the suit . 

‘A right to rereivG rent’, which is included in tho 
definition of ‘land’ as given in tin* Alienation of Land 
Act, means a right to receive rent which would be- 
como ptiyable in future. It does not mean a right to 
realize uri'oars of rent wliich havo already accrued 
due and an^ recoverable ns a liquidated sum. 

An objection taken by the v(‘ndeo as to the omis- 
sion ill a ])ro*emption suit of n portifm of tho pro- 
perty sold after the evidence of both parties has 
h(»en recorded and on tlr' date lixed for arguments in 
the cas(‘, is raised at too l.d( a stage and should not 
be entertained by th^ Court. Tho Court, however, 
would bo p‘'rfectly right iii allowing amendment of 
tlie plaint, if it ever entertains tho objectioTi. 

The Court will nit draw vague gtuieral inferences 
us to estoppel by conduct against a pre-emptor from 
the mcro fact that a largo numbor of tho residents 
of the village in which tho land in dispute is 
sitnato attempted to purchase it hut failed before 
the sale in dispute took place. 

First appeal from the order of the District 
Judge of Hissar, dated the 25tli of January 
1911, decreeing plaintiff’s claim. • 

Mr. Pestonjee Thidahliai and Mehta Bahadur 
Ohattd, for tho Appellant. 

Mr, Lahhshml Narain, for tho Respondents. 

JUDGMENT.^By a registered deed, 
dated the 6tli December 1908, Mr. Robert 
Hercules Skinner, a member of the well- 
known Skinner family of Hansi, sold to 
Babu Shankar Lal, a Pleader of Hissar, the 
entire agricultural estate comprised in village 
Dhansu, situate in Tahsil Hissar, together 
with cerl:ain arrears of rent said to bo due 
to the vendor by his tenants in village 
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Dhansu, for Ils. 70,745. Thu consideration 
was made up as follows: — 

Ils. 

No. 1. Value of the entire village 70,380 
No, 2. Paid on account of 
arrears of rent due by 
defaulting tenants for 
the years 1905, 1900 
and 1907 ... 365 


Toial ... 70,745 


In the sale-deed the whole consideration is 
stated to have been received by the vendor as 
per detail below: — 

lis. A. 

(а) Received previously ... 852 8 

as under 

Rs. A. 

Received on 27th Au- 
gust 19J3 ... 500 0 

Received on 2 ad Decem- 
ber 19J3 ... 352 8 

(б) Received by cheque before 

the Sab-Registrar ... 69,892 8 


On the 14th January 1999, the plaintilf- 
respondent, Dallu, an occupancy tenant in 
the village, brought a suit for pre-emption 
ia re.spect of the entire village area sold, 
alleging that the price of the village as 
entered in the sale-deed, I, c,, R^, 70,330, 
had not been fixed and paid in good faith; 
that the arrears of rent, thoug’a entered in 
the sale-deed as amounting to R'}. 335, really 
amounted to about R.s. 29,000; and that the 
market-value of the village was Rs. 50,009. 
Upon these allegations the plaintiff prayed 
for a decree for possession of the village by 
pre-emption on payment of Rs. 50,000 or 
such other sum as the Oourt might .see fit to 
fix as the value of the property sold. On 
the 27th January 1999, the defendant- vendee, 
Shankar Lai, filed his written statement 
(page 22 of the paper-book) in which ho 
pleaded, inter aliUy that the plaintiff had not 
included the whole of the property sol<l in 
his claim and his suit must, therefore, bo 
dismissed; that the plaintiff along with the 
other tenants of the village, having refused 
to purchase the village before the sab in 
dispute, his right of pre-emption, if any, 
had been extinguished; that the plaintiff* 
avas a bsni.ni pre-empbor, that is to say, that 
be had brought the suit at the inetigatiou 


and for the benefit of other persons and not 
solely for himself, and that the price of the 
village ib. 79,380 as entered in the sale-deed 
had boon fixed in good faitJi and its market- 
value was not le.ss tlian that sum. On the 
same date on which the written pleas were 
filed the vendee’s Pleader made an oral 
statement in Cou. t (page 24 of the paper- 
book) and ill the cour.so of it he said: — 

“ The present suit cannot lie because 

the plaintiff has failed to include houses and 
residential site in the claim and to tile the 
Court-fee on their value.” 

This part of the statement clearly refers 
to written plea No. (3) in which the vendee 
had urged that the plaintiff’s suit must fail 
because he had not included the whole of the 
property sold in the claim; and we have 
noticed this circumstance hero because, as 
we shall vsee later on, it bears materially 
upon one part of the vendee’s defence to the 
plaintiff’s claim. Proceeding further with 
the statement the vendee’s Pleader said : — 
*T1 ig value of Mauzj. Dhansu, vlz,^ 
Rs. 79,339, was fixed and paid in g>od faith. 
The market-value thereof is not less than 
that. The balance of rent was fixed sepa- 
rately and paid off. The balance of rent. 
ch,, Rs. 739, is very small. The con.sider- 
ation therefor inz.y Rs. 335, at annas 8 per 
rapee was paid in addition, as ls shown in 
the sale-deed too. The plaintiff has no right 
of pre-emption.” 

Oa the same date the plaintiff’s Pleader 
made a statement by way of replication, in 
the coarse of which ho said: — 

‘’He (plaintiff’) has brought a suit for pre- 
emption in respect of the entire pzMporty sold 
to the defendant- vendee under a registered 
deed of sale dated the 22nd December 1908. 
In the sale-deed the values of houses, abadi 
or otlier rights are not shown separately. 
Oa the contrary, the entire village together 
with all rights and houses, abadt, etc., was 
sold. Hence there is no necessity to fix 
separately the value of any house or riglit 

aiil t> fib Court-foe therefor The 

market- value of the property is not more 
than R«i. 5(9,009. The balance of rent still 
due from the tenants is Rs. 29,099 nearly. 
The consideration in the sab-d:od is shown as 
R?. 70,330 for Mauzju Dhanm and the right 
to receive the said bala. co of rent. By thi.s 
calculation also the value of Mau:ct Dhansu 
is^uot more than Rs. 50^09 9. ’ 
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Upon the ploadinj.? of tho parl/ies tho DIs- 
tricfc Judge fi’a mod eleven i.ssae^ which, with 
slight verbal alterations, are reprviJuceJ in 
his judgment. Of these issues the following 
are material to this appeal: 

* (4) Was the suit not for the whole 
property sold? Had not full Court-fee been 
paid? ” 

“ »> 

**(10) Was plaintiff estopped from brlngtrig 
the pre-emption suit from his conduct, act, 
silence or waiver?” 

“(11) Was the plaintiJf unable to buy the 
property? Hal he brought suit fictitiously 
for benefit of persons having no right. What 
was the effect of such a conduct on his part 
on the suit?” 

The record shows that after the evidence 
of both parties had been recorded and the 
case closed on both sides, the 28rd January 
1911 was fixed for hearing arguments. On 
that date it was argued on behalf of the 
defendant-vendee that the right to realize 
arrears of rent, which was transferred by the 
vendor to the vendee for Rs. 3(jo by the sale- 
deed of tlie f)th December 1903, was part of 
the property sold, and that since the plaint- 
iff had not includ?d in the suit the said right 
to realize arrears of rent, the suit must fail 
upon that ground alone. The District Judge 
recorded two orders on the 2Srd January, in 
which he observes that the vendee’s objection 
in his written pleas as to part of the property 
sold being excluded from the claim had been 
couched in ambiguous language, that the 
plaintiff was never given to understand that 
the right to realize arrears of rent was part 
of the property sold and should have 
been included in the claim, and that the 
plaintiff had all along stated that he had sued 
for pre-emption of the entire property that 
had been sold by the vendor to the vendee. 
In these circumstances, the District Judge 
thought that no amendment of the plaint was 
necessary to enable the plaintiff to pre-empt 
the entire village sold, but he allowed the 
plaintiff to amend it in order to remove all 
possibility of an objection in future on the 
ground of the right to realize arrears of rent 
being omitted from the claim. The plaintiff 
accordingly amended his plaint by including 
in his claim (a) the right to recover arcoaM 
of rent as entered in the sale-deed; (6) all 
booses, abadi land, etc., and all* other 




aoeosiory rights. Both reliefs (a) and (b) wore 
valuil for purposes of Court-fee at R^. I,3d5, 
and additional Court-fee Avas paid on the 
plaint accordingly. The plaintiff’s Pleader 
further stated that his client was willing to 
pay to the vendee tho whole amount men- 
tioned in the sale-deed as consideration for 
the sale, t.e.f Rs. 70,745. The District Judge 
delivered judgment on the 25th January and 
gave the plaintiff a decree for possession of 
the whole village, together with all the 
rights set forth in the sale-dead on payment 
of the full price, Rs. 70,745. 

From that decree the defendant-vendee 
has appealed to this Court. The questions 
which we have to decide in this appeal are 
Cv>mparatively simple, and these are (1) whe- 
ther the plaintiff’s suit must fail on the ground 
that he has omitted to include part of the 
property sold in his claim; (2) whether an 
offer of the village was made by the vendor 
to the plaintiff and refused by him before 
the sale was made in favour of the present 
vondeo, and whether by reason of that re- 
fusal ho has preclude:! from bringing the 
present suit; and (3) whether the plaintiff is 
a henatni pre-emptor, he having brought the 
suit, not in good faith on his own behalf for 
his own benefit, but at the instigation and for 
the benefit of other persons who have no right 
of pre-emption, and whether the suit must 
fail on this ground. 

Upon the first question the argument of 
the appellant’s learned Counsel is this. 
Under sections 4 and 12 of the Punjab Pre- 
emption Act, II of 1905, the plaintiff-respond- 
ent had a right of pre-emption in respect 
of the whole of the agricultural land covered 
by the sale-deed of the 6th December 1908; 
under section 3 of the Pre-emption Act 
“agricultural land” for the purposes of the Act 
means land as defined in section 2, sub- 
section (3), of the Punjab Alienation of Land 
Act, 1900”; “land” as defined in the last men- 
tioned Act includes “a right to receive rent,” 
and it follows that the right to receive arrears 
of rent, which was transferred by the vendor 
to the vendee under the sale-deed of the 6th 
December 1903, was “agricultural land ’ and 
as such subject to pre-emption. The plaintiff 
did not include in his original claim, as con» 
tainod in the unamenied plaint, the aforesaid 
right to receive arrears of rent; in other 
words, hp deliberately omitted to claim part^. 
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of the property s)l:l to which his right of 
pre-emption cxtenieJ; and on the well-known 
principle that a pre-cmptor is bound to in- 
clude the whole bargain of sale in his 
claim, otherwise his suit must fail, the plaint- 
iff’s suit as originally laid must bo dis- 
missed. 

The answer to this argument is two-fold. 
In the first place, in his written statement, 
dated the 27th January 1903, the vendee did 
mot, as we have seen, speeifically plead that 
the plaintiff had a right of pre-emption in 
respect of the right to realize arrears of 
rent” which had been transferred to the vendee 
by the sale in dispute, such riglit being 
agricultural land for purposes of pre-emption, 
and that since the plaintiff had omitted to 
include this right in the claim his suit was 
liable to be dismissed. All that the vendee 
pleaded was that the plaintiff liad not included 
the whole ‘^property” sold in the claim; and 
his Pleader in his oral statement of the 
same date explained this plea by saying 
that the plaintiff had not included “ houses 
and residential site ” in the suit and had 
not paid the necessary Court-fee on their 
value. In answer to this the plaintiff’s 
Pleader stated that the entii'e property sold, 
together with all the rights and the houses 
and abadi, etc., had been included in the 
suit; and it was not even remotely suggested 
to him that his client was bound to include 
in the claim the right to receive arrears of 
rent referred to in the sale-deed. It was 
mot until the 23rd January 1911, when the 
case was argued by the vendee’s Pleader, 
that he for the first time urged that the 
right to collect rent was “agricultural land” 
within the meaning of the Punjab Pre-emp- 
tion Act, and that the plaintiff’s omission to 
include in his claim the right to realize 
arrears of rent, which had been transferred to 
the vendee under the sale in dispute, was fatal 
to his claim. In our opinion, this objection 
by the vendee’s Pleader was raised at too 
late a stage of the case and it should not have 
boon entertained by the District Judge. Bat 
assuming that the objection could bo raised 
at that stage of the proceedings by the 
vendee’s Pleader, we think that the District 
Judge was perfectly right in allowing the 
amendment of the plaint so as to enable 
the plaintiff to include in his claim the 
right to collect arrears of rent mentioned 
ix^ the deed of 8th December 1906. Upon 


this view of tho matter, then, the plaintiff's 
suit was nob liable to be dismissed on tho 
ground urged by the vendee’s Counsel. 

But in tho second place, assuming that 
tlievenleo had pleaded, and had intended 
to pie id, at the very outset that the plaintiff’s 
omission to include in his claim tho right 
to realize arrears of rent was fatal to tho 
suit, we are clearly of opinion that the kind 
of right tiunsferrod by tho vendor to the 
vendee under the sale-deed of the Gth 
December 1908, does not fall within section 
2, sub-section (3), clause (d), of the Aliena- 
tion of Laud Act, and is not agricultural 
land within the meaning of section 3 of the 
Pre-emption Act, as wo understand the 
expression. A right to receive rent,” which 
is included in the definition of ‘land” as given 
in the Alienation of Land Act, means a right 
to receive rent which would become payable 
ill future; it does not mean a right to realize 
arrears of rent which have already accrued 
due and are recoverable as a liquidated sum. 
The right to realize arrears of rent of 
agricultural land may well bo transferred 
by sale to a person apart from and inde- 
pendently of the agricultural land concerned, 
and it would bo repugnant to common 
sense and to all legal notions underlying 
the law of pre-emption to hold that a right 
of pre-emption arises and can be exercised 
in respect of the sale of such a right to 
realize tho rent already fallen due which 
ex hy pot lies i would be unconnected with tho 
land. We have no hesitation, therefore, in 
holding that the right to realize arrears 
of rent, which was sold by the vendor to 
the vendee in this case under the sale 
in dispute, was not agricultural land 
within the meaning of the Punjab Pre- 
emption Act; and it follows that the 
plaintiff’s omission to include that right 
in his original claim as embodied in the 
unamended plaint was not fatal to tho suit. 

Tho second question which we have to 
decide and which has been set out above 
can bo disposed of in a few words. The 
appellant’s Counsel has referred to certain 
written applications made in the months of 
September and October 1908 by certain 
occupancy and non-occupancy tenants of 
village Dhxnsu and by certain outsiders 
to tho Tahsildar requesting him to get Mr, 
R. H, Skinner to sell tho village to them 
and not to the present appellant, Shanjear 
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Lai. The object is to show that the intended 
sale of the village was known all over the 
village and that all the villagers and some 
outsiders were anxious and had made elforts 
to purchase it, but that the village was not 
sold to them becauso they were unable to 
raise the amount of money which Mr. 
Skinner wanted them to pay as the sale 
consideration. The plaintiff’s name does not 
occur among the signatories to the applica- 
tions referred to by Counsel, and we are 
not prepared to draw vag le general infer- 
ences against the plaintiff' from the mere 
fact that a large number of the other 
tenants and residents of this village had 
attempted to purchase it but had failed before 
the sale in dispute took place. Next, wo 
have been referred to the evidence of Mr. 
Skinner’s Mukhtar, Abdul Gliafur Kbaii 
(page 34), who says that he several times 
requested the plaintiff, as also the other 
tenants, to purchase the village in dispute 
and that the plaintiff replied that he could 
not afford to pay the money in a lump sum. 
Witness adds tliat Mr. Skinner also asked 
the plaintiff if ho was prepared to purchase 
the village for Rs. (35,0‘J0 and to pay 
money by instalments, and that it was 
after the plaintiff and the otlier tenants had 
refused to make the purchase that Mr. 
Skinner sold the village to the present 
vendee. We find that Mr. Skinner himself 
was examined as a witness for the vendee, 
and yet no question was put to him on the 
subject of the alleged refusal of the plaint- 
iff to purchase the village on the alleged 
offer made to him. We are, therefore, 
not prepxred to beleivo the evidence of 
Abdul Ghafur Khan on this point, and 
there being no other trustworthy evidence 
in support of this part of the vendee’s case, 
wo nr.usb hold, in agreement with the 
District Julge, that the plaintiff' is not 
precluded by his conduct from enforcing his 
claim. 

Lastly, there is a question oF the alleged 
henami character of the plaintiff’s claim. 
In this connection the appellant’s Counsel 
has referred us to the registered bond for 
Rs. 3,033 dated the 23. h «January 1903, 
which was executed by Kirta and Kalu, 
residents of Mauz i Dbansn, in favour of 
one Mir Amar Ali of Kharklioda (page 15 
of the par or book). This bond contains 
a recital by Kirta and Kala that they have 


borrowed the sum of Rs. 3,000 in order 
to meet the expenses in coiinectuni with 
the pre-emption suit relating to Manza 
Dbaiisu pending in the District Court, 
llissar, between the inhabitants of the 
village and Shankar Lai, Pleader of IlisFar. 
Kalu was examined as a witness loth ftr 
the plaintiff! and for the vendee (pages 76 
and 63), and he repudiated the suggestion 
that he had financed the plaintiff:' wdth the 
money borrowed by him frrm Amur Al\ 
The evidence of a number of other witnesses, 
e. g., Kanhaya, Jai Sukh, Kheta and Sukha, 
Avho were produced for the plaintiff, and of 
Maira, a witness produced by the defendant, 
lias also been referred to by tlie appellant’s 
Counsel in order to show that the plaintiff 
had agreed to share the An’llage lands 
after he has obtained the decree b r pre- 
emption Avith other tenants and residents 
of the place. The plaintiff's Avitnesses 
in no AA'ay support the appellant’s cun- 
tontion, while the appellant’s oavu 
evidence under this head is wholly worth- 
less. Up(>n careful consideration of the 
evidence in tlie case Ave have no hesitation 
in holding that the appellant has failed to 
prove the heno,)nl eimracter of the plaintiff’s 
claim. 

For the foregiing rjasjijs we hold that all 
tlie contentions advanced by the appellant’s 
Counsel ai*e unsustainable and aac dismiss 
the appeal. 

Plaintiff lias Hied eross-objoctions under 
Order XJil, rule 22, Civil Procedure Code, 
to that pai’t of the decree of the District 
Judge Avliicli directs the parties to bear 
their own costs. The District Judge says 
that the plaintiff has succeeded as regards 
the right of pre-emption but has failed 
on the question of price, and it is on that 
ground that the order as to each party 
paying its oAvn costs is based. But the 
record says that the plaintiff, although 
ho alleged at the outset that the village 
had boon sold for Rs. 50,000 and that 
that amount also represented its market- 
value, did not afterwards very seriously 
dispute bis liability to pay the whole 
price mentioned in tho sale-dead, Avhile, 
on tho other haul, the defendant- vendee ‘ 
did all that ho could in various ways t ) 
prolong the litigali m evidently with tha 
object of driving the plaintiff te despair 
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and thereby compelling him to give up his 
just claim. In those circumstances the most 
equitable order to pass as regards costs 
would be to direct the vendee to pay half the 
costs of the plaintiff in the lower Court and 
to pay liis full costs in this Court and we 
order accordingly. 

Appeal disvmsed. 


BOMBAY HIGH COURT. 

SEtX)Nu Civil Appeal No. 566 op 1913. 

February 24, 1914. 

Present ', — Sir Basil Scott, Kt., Chief 

Justice, and Mr. Justice Batchelor. 

KASHINATH RAMCHANDRA-^ 

l*L Kim I pp — Appk llant 

L'vrSHS 

NATHOO KESHAV — Dkplni)Aj<t~> 

Respondent. 

Cinl Pioccdnve (Art V nj 1008^ (J. if, rr, U, 4< 

— Ciinsj (tf acti ht-^Suif fur and tcttf. 

Tin-* ‘causi* of action’ upon whicli (Uo plaintiflP may 
baso various claims in one suit undov Ordi'r II, rule 2, 
does not depend ui)on the character of tlie relief for 
which he prays, it refers to tho medut upon which 
the pluintifl asks tho C’ourt to arrive at a conclusion 
in his favour. 

The weirds of Order 11, rule 4 (c), cl > not imply 
that in all cases a suit for the r''‘covery of immoveable 
property must necessarily bo based uj)jn a diffeivnt 
cause of action to a suit for arrears of rent for the 
same land. 

A lease for t'^ii yojirs provide<l that if the lessee 
failed to pay rent of any year, the lessor would b.' 
entitled to recover p:)sses8ion of the land. The lessee 
failed to pay rent for two years, A suit for recovery 
of possession was tiled under the forfeitui'o clause. 
Tho plaintiff stated in tho plaint that he would bring 
a separate suit for rent, but he did n )t obtain permis- 
sion cjf tho Court in that respect. A decree for pos- 
session was passed and possession obtained. 

Subsequently, the pluintitf sued to recover the 
arrears of two years’ rent from the defendant* 

Ilefdj that the suit was barred under Order il, 
rule 2, of the Code of Civil Vroce«lure. 

Second appeal from the decision of tbe 
First Class Subordinate Judge at Dhulia, 
in Appeal No. 399 of 1911, coiiHrming 
the decree pas.sed by tho Second Class 
Subordinate Jnlge at Yaval, in Civil Suit 
No. 1523 of 1910. 

Mr. P. D, Shlnjn?, for tho Appellant. 

Mr. Ah M, Sanidrth, for tho RAsponJent. 

JUDGMENT. — Tho material facts are 
stated by the Appellate Judge as fol- 


low.s : — “The lea.se provided that on the 
defendants’ failure to pay tlie rent the 
plaintiff should be entitled to take 
possession of tho lands. Defendants having 
failed to pay the rent of the two years 
in question the plaintiff sued them in 
1909 for possession and obtained a decree 
which directed that on the defendants’ 
default tt) pay all the arrears of rent 
and costs within three months the 
plaintiff' should take possession of the 
lands and rec*o\er h's costs from them. 
See Exhibit 19. It is admitted that the 
defendants did not pay the rent and 
eo.sts and that consequently the plaintiff 
took, pospessioii of tho lands. In tlic 
sahl suit tlio plaintiff asked for 

permission to bi-ing a separate suit for 
the rent of the two years in eiuestion, 
but none was given to him. The question, 
therefore, is whether the present suit is barred 
under Civil Procedure Code, Order 11, rule 2. 
I think it is clearly barred.” 

In our opinion the decision of the lower 
C4)urt is correct. Tlie claim in the present 
suit for rent up to the date of the forfeiture 
arises upon the same contr.ict of tenancy as 
did the landlord’s light of forfeiture for non- 
payment of rent. 

The ‘cause of action’ upon wdiudi the plaint- 
iff may base various claims in one suit under 
Order If, rule 2, does not depend upon the 
character of tlu relief f<>r which he prays. 

it refers to tho melt a upon Avhich the 
plaintiff asks tho Court to arrive at a conclu- 
sion in his favour” \_MHsiimmat Chand Koar 
V. Fart nit Sing.'i (l)J, “to every fact which 
it would be necessary for the plaintiff to 
prove in order to support his right to tho 
judgment of the Court:’* Ur ad v. Brom (2). 
If the evideiK'o required to support two 
claims is differenf in any material respect 
the causes of action are diff’erent: see 
Bruuslen v. Hautphrey (3). The rule of 
tho Supremo Court in England (adopted 
in Order 11 of tho Civil Procedure 
Code) which prohibits \vith certain excep- 
tions tho union in one suit of other 
claims with a claim for the rocovery of 

(1) 15 1. A. 150; 10 C. 98; 5 Sar. P. 0. J. 243; 12 
Iml. Jar 331. 

(2) (1883) 22 Q. B. D. 128; 58 L. J. Q. B. 120; 60 
L. T. 2>0; 37 W. R. U], 

(8) (18S4) 14 Q. B. D. IH; 53 L. J. Q. B. 476; 51 
L. T. 029; 32 W. R. 941; 43 J. P. 4. 
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immoveable property is, as pointed out by 
Sir Greorge Jessel, in Gleihill v. Hunter (4), 
a survival from the rule prevailing in eject- 
ment actions moditied by a limited applica- 
tion of the rule in Chancery that you might 
join in a suit to establish title to land any 
other cause of action so long as you did not 
make your bill open to objection on the 
ground of multifariousness. Up to the time 
of the Judicature Act of 1873 the Common Law 
Courts entertained actions for rent upon the 
covenant in the lease after ejectment on the 
ground of forfeiture for non-payment of rent 
[see Uartshomey. lFat«oM(5)j:but no necessity 
or reason exists for a separate suit for rent 
where there has been a forfeiture for non- 
payment, uiider the practice established 
by the Judicature Acts and the Civil Pro- 
cedure Code. Both the claim for possession 
and the claim for rent may be enforced in 
one suit without any inconsistency. And 
since they may be enforced they ought to 
be enforced in one suit provided the cause 
of action is the same, unless the Coui*t gives 
leave for the reservation of one of the 
remedies. 

We agree with the criticism expressed by 
the Allahabad High Court in Mewa Knar v. 
Banarsi Prasad (6) that the wording of sec- 
tions 13 and 44 (now Order II, rules 2 and 4) 

“is not happy and suggests confusion,” which 
confusion does not appear to us to be diminish- 
ed by the addition of clause (r) in rule 4. 

We do not, however, think that the words of 
rule 4 imply that in all cases a suit for the 
recovery of immoveable property must 
necessarily be based upon a different cause 
of action to a suit for arrears of rent for the 
same land. There may Ikj cases in which a 
suit for recovery of land will involve the pro- 
duction of different evidence to that necessary 
to support a suit for rent in respect of the 
same land: for example a suit for rent up 
to the date of a forfeiture for breach of 
covenant to repair would depend upon 
different evidence to that necessary to 
establish the breach of covenant and con- 
sequent right to possession. That, however, 
is not the case hero. 

(4) (18S0) 14 Ch. D. 492, 49 L. J. Oli. 333; 42 L. T. 

892, 28 W. R. 530. 

(5) (1838) 4 Bing. (n. o.) 178; 5 Sjott, 593; 0 D. P. 

0. 494; 7 li. J. C. P. 138, 2 Jar. 133, 1 Am. 15, 41, R, 

R. 698; 13 i B. R. 766. 

(6) X7 A. 683} A W. K. (1893) 121. 


The plaintiff apparently recognized that 
his claim for rent and his claim for possession 
arose out of one and the same cause of action, 
but though in his plaint in the earlier suit 
he stated that he reserved his right to claim 
rent, ho omitted to obtain the assent of the 
Court to the reservation. Ho is, therefore, 
barred by the express provisions of Order 
11, rule 2, from now suing for the relief so 
omitted. We affirm the decree of the lower 
Court and dismiss the appeal with costs. 

Decree affirmed^ 


MADRAS HIGH COURT. 

Appeals Nos. 262 and 269 op 1909 and 122 op 
1910. 

March 26, 1914. 

Present: — Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 

In Appeal No. 262 op 1909. 
ANANTHANARAYANA AIYAR, Manaokk 
OF THE MEENATCHI SUNDARESWARAL 
DEVASTANAM, MADURA— Appellant 
In Appeals Nos. 269 op 1909 and 122 op 1910. 

ABISHEKA SUNDAEAM BATTER 
AND oTiiEiis — A ppellants 
cersHs 

ATHIMUTHU AIYAR cilim ATHl 
MUNEESWARA AIYAR alias ATHI 

AIYAR AND ANDTHKU RkSHOSDESTN IN ALL. 

Temple, fruMeeship — Hereditary right — Eridence — 
Descent from father to son conclusice irhen supported 
by corroboratire eridetice. 

The tloBuenfc of a temple truHtecuhip from father 
to son when supported by coifoborativo ovideiico 
establishes an hereditary riglit to the oiftje. 

Appeals against the preliminary decree and 
Appeal No. 122 of 1910 against the final 
decree of the District Court of Madura in 
O. S. No. 19 of 1909. 

Mr. 2\ Enngacharinr, for the Appellants. 

Messr. T, P. Bamachandrn Aiyar and 6'. 
Sreenivasa Iyengar, for the Respondents. 

JUDGMENT. — The first respondent’s 
(plaintiff's) suit was decreed by the learned 
District Judge on his finding that he (the 
plaintiff) was entitled by hereditary right to 
the office of Athikara Parapathyam in the 
Madura Meenatchi Temple. The final decree 
granted the following relief to the plaintiff: 

(a) “that the plaintiff do recover from 
defendants the jplaint mentioned office 
together with the right to the honours anl 
perquisites attached thereto/’ 
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(6) ‘‘that the deforiiants be restrained by 
an injuncfcion from interferino^ with the 
plaintiff’s discharge of the duties of the office 
and from enjoying tlie honours, etc.” 

(c) ‘ that the defendants do pay plaintiff 
Rs. 100 for past prvffits and also subsoiuont 
profits at Rs. 100 from the date of suit to 
the date of plaintiff’s restoration,” 

(d) “that defendants pay Rs. 294-15-5 
(proportionate costs) to plaintiff* and bear 
their own costs.” 

The defendants Nos. 2 to 10 (the Stanika 
Bhattars of the temple and the person, 10th 
defendant, appointed by tliem in supersession 
of the plaintiff to the office) liave filed two 
Appeals Nos. 269 of 1909 and 122 of 1910 
(one against the preliminary decree which 
did not ascertain tJie mesne profits and the 
other against tlie final decree which mention- 
ed the definite sum due to the plaintiff for 
mesne profits). The first defendant (who is 
the temple trustee and manager) has filed a 
separate third appeal (Appeal No. 262 of 
1909) against the preliminary decree which 
made him liable along with the otlier defend- 
ants for the plaintiff’s proportionate costs 
and for the mesne profits due to the plaintiff. 

The principal point for decision in the 
suit is whether the plaint office descended 
hereditarily to the plaintiff or whether it %vas 
an office to which the Stanikars (defendants 
Nos. 2 to fl) could appoint anybody they 
chose from time to time, removing their 
nominee at their pleasure. 

Mr. T. Rangachariar for the Stanikars 
(defendants Nos. 2 to 9) discussed the 
judgment of the learned District Judge and 
the evidence in the case fully before us, but 
we see no sufficient reason to differ from 
the conclusion of the learned District Judge 
on the above question. Wo may not ho 
prepared to agree with the learned District 
Judge in his rather wide observation that 

it is a matter of common knowledge that 
the old temple offices are by custom heredi- 
tary,” and one of us has in more than one 
case expressed a rather strong view that 
Courts should always hesitate to recognize 
hereditary rights' in temple offices. 

The learned District Judge might also 
have too readily accepted the plaintiff’s story 
that Chokkappan or Chokkayyan who held 
the qffice in 1802 (Exhibit G) was the 
ancestor, having regard to the 


recitals in Exhibits T and III and the evidence 
of defence witness No. 3 who was a Dayadeo 
of the plaintiff and whose branch never 
enjoyed any share in the office in dispute. 

But there is sufficient evidence in this 
particular case to support the conclusion of 
the learned District Judge that the office 
itself descended by hereditary right. Taking 
it that the plaintilf's grandfather Jevanthi 
Aiyar usurped the office, the descent from 
him seems to liave followed the established 
rule of heredity and though the formal 
appointment of Javanihi Aiyer’s descendants 
by the temple manager was prayed for from 
time to time, the documents (Exhibits I, III, 
K G series, M series and the liajeenuma 
Exhibit A) support the conclusion that the 
tenure of the office descended by right of 
heredity and w'as not of the nature of a mere 
service, terminable at the will of the manager 
or the Htanikans. (See especially Exhibit M 
in 1895 where the plaintiff and the plaintiff’s 
natural brother wdio was his cousin by 
adoption, said that they Avould be entitled 
to manage the office” by hereditary right). 

\x\ Appasaml Nagapjm (1), it was no 
doubt held that the mere descent of a temple 
trusteeship from father to son “does not 
create an hereditary right,” but it is conced- 
ed there that it is doubtless some 
evidence of an hereditary right,” though “it 
is not conclusive evidence.” In that 
particular case Appammi v. Nagappa (l), 
there were numerous circumstances W'hich 
negatived the plaintiff’s claim to hereditary 
right and hence on the facts of that particu- 
lar case, it was found that the plaintiff’s 
hereditary right was not established. In 
the present case, the learned District Judge 
has referred to cori'oboi'ative evidence estab- 
lisliing the plaintiff’s claim to an hereditary 
right in the office in question, and we are not 
prepared to dissent from his conclusion. 

We, therefoix?, dismiss the two appeals tiled 
bj'^ the Stanikars and their nominee defend- 
ants Nos. 2 to 10. 

As regards the appeal by the Manager 
(the 1st defendant) his learned Vakil (Mr. 
C. S. Venkatachariar) contends that as he 
did not deny the plaintiff’s claim or obstruct 
his enjoyment of the office he ought not t"! 
have been made liable to the plaintiff jointly 
with the other defendants either in respect 

(1) 7 M. 400. 
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of the injunction relief grantel to the 
plaintiff ortho relief relating to moone 
profits and costs. 

Though the 1st defendant’s written state- 
ment is more carefully worded than the 
written statements of the other defendants, 
it also concludes with a prayer that the 
whole suit of the plaintiff may be dismissed. 
In the 9th and 10th grounds of the appeal 
memorandum presented by the 1st defendant 
even to this Court, ho puts forward the 
contention that the plaintiff is “a niem 
servant of the Stanikars” and that no preli- 
minary decree ought to have been passed. 
We have very little doubt that the defendants 
Nos. 1 to 10 all acted together against the 
plaintiff’s rights. The first defendant’s 
appeal is, therefore, also dismissed. 

The defendants Nos. 1 to 10 will bear 
their own costs in these appeals and pay one 
set of costs to the plaintiff’s legal repre- 
sentative brought in as the additional respond- 
ent. 

Appeals dismissed. 


CALCUTTA HIGH COURT, 
Letiers Patent Acpbal No. 124 of 1911. 

July 15, 1913. 

Present: — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

ADHAR CHANDRA PAL~~Pl.unttfp 

ArVEliLANT 

1‘er.m^ 

DIHAXAR HHUYAN— Defendant 
— Respondent. 

—Title to pjnts 

A peraon who liaa been in poasc'aaion of a piece t»f 
land and paying rent for it to the admitted landlord 
for a number of years, if dispoasessi'cl, has a right to 
possession. 

Letters Patent Appeal from the deci.sioii of 

Mr. Justice Cjxe, in Apptdlate Decree No. 
1812 of 1909. 

Babu Moliini mokan Chatterjee (with birn 
Baba Frabodh (lhandra Dntt), for the Appel- 
lant. 

Dr. Dwarlianobtk Mitter, for the Respondent. 

JUDGMENT. 

Jeneinm, C. J. — ‘This is an appeal under 
claus3 15 of the L3ttors Patent in a suit 
brought for roc jvary of p^siassion of Uni 
and for doclaration of tho plaintiff’s right 
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therein. The plaintiff claims to bo entitled 
to pissossion of the land under the Raja 
of Narajole. His right was afliemod by tho 
Munsif who passed a decree in his favour. 
But on appeal, the learned Judge of the 
lower Appellile C<)urt reversed that decree 
and dismissed the suit. Tho judgment now 
under appeal has affirmed the decree of the 
lower Appellate Court. It is quite true 
that tho plaintiff alleged a title in him- 
self to possession derived from one Tripura 
and that this title of Tripura’s has been 
negatived by the lower Appellate C )urt. 
The plaintiff’s right, however, as formu- 
lated in the plaint, did n )t rest on that 
alone, but there wore alleg.itions of posses- 
sion over a considerable number of years 
and also of ptiyment of rent to the Raja 
of Narajole, wl\o admittedly was the pro- 
prietor of the land and able to give a right to 
possession. 

The lower Appellate Court has obviously 
fallen into error on at least one jeoint. But 
it is unnecessary for us to base our decision 
on that. It is enough for us to take the 
facts as they a!*e establishcvl, and consider 
whether on those facts the position is not 
this that tho plaintiff not only was in 
possession but had a title to possession. 
Though the lower Appellate Court evi- 
dently was nut satisfied on the Ijvidcnce as 
to Tripura’s possession, tho plaintiff’s 
pt>ssession was held to be proved, nor was 
there any disturbance of the finding of 
the Munsif that, as an incident of tliat 
possession, rent was paid by the plaintiff 
to the landlord. It appears, therefore, 
to us that Ave must accept those two facts 
as established in this case, and from those 
two facts the legal inference flows that 
the plaintiff to this case Avas not only 
in posse.s.sioii but was in possession by 

virtue of a title derived from the owner 
of the land which gave the plaintiff a right 
to possession. It is, therefore, not neces- 
sary for us to deal with that conflict 
of authority between the decisions of 
this Court on the one hand and those 
of the other High Courts in India on tho 
other, as to whether possession by itself 
is a sufficient b.isis for a possessory suit 
outside section 9 of the Specific Relief 
Act. Here we have something more than 
that, for the plaintiff had a right to poH- 
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session which entitled him io bring a 
suit in the ordinary course for the purpose 
of recovering the possession to which he was 
entitled and of which he had been deprived. 
It does not appear necessary to send down 
the case for further investigation for wo 
have ample materials before us for our 
decision that the plaintiff has made out his 
right to have possession restored to him in 
this suit. 

Wo accordingly set aside the judgment 
under appeal as also the decree of the 
lower Appellate Court and restore the 
decree of the Munsif; and the plaintiff 
must get his costs throughout tliis litigation. 

Mookerjee, J. — I agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Rkviscon No. 87 op 1913. 
February 28, 1914. 

Present : — Mr. Justice Piggott. 
MAKHAN LAL and others — Plaintiffs — 
Applicants 
versus 

BOMBAY, BARODA and CENTRAL 
INDIA RAILWAY COMPANY-- 
Dk pen 0 \NT.- O PPO HTK PakTY. 

R'lHwat/ft Aci (IX <ij 18H0), .<<. 80 — Claim for comiH'ii- 
aahoji and damages — Consignment of goods at • Raihraij 
for delivery- Loss on other rad iray— Cause of action — 
Omission' of esseniiat facts in pJaint- -Replication jiled — 
Civil Procedure Code {Act V of 1908), O. VII, rr. 5, 11. 

A suit was brouglit against tlie Bombay, Baroda 
and Central India Railway Company for the shortage 
of goods consigned to the plaintiff's address from a 
station on the Bengal and North-West Railway 
to tbo Agra Fort Railway Station. The plaint 
omitted to state that the Agra Fort Railway 
St&tion was under the control <)f the railway 
administration impleaded as defendant; but taken as 
a whole it alleged the existenoo of a cause of action 
against the defendant Company, assorting that they 
wore bound to deliver the entire goods consigned to 
the plaintiff. The defendant Company pleaded that 
the plaint disclosed no cause of action against them 
and that the suit without impleading tho original 
booking line was bad in law and not maintainable. 

Thereupon a replication was filed by tho plaintiff 
alleging that the Company had accepted the liability 
for loss: 

Hdd, that tho plaint together with the replication 
disclosed a cause of action against the defendant 
Company and that tho plaintiff had tho option of 
action cither a^us^ tho railway adminis- 


tration to which tho goods w'ere delivored by tho 
consignor or against the railway administration on 
w'hose lino tho loss occurred. 

Civil revision from an order of the Judge 
of the Small Cause Court of Agra. 

Mr. S. K. Bar, for the Applicants. 

Mr. Benode Behari, for tho Opposite 
Party. 

.JUDGMENT.— This is an application in 
revision against an order of the Judge of 
the Small Cause (!)ourt at Agra rejecting 
a certain plaint under tho provisions of 
Order VTT, rule 11, of the Code of Civil 
Procedure on the ground that it does not 
disclose any cause of action. The plaintiff 
is a merchant residing at Agra. The case 
set forth in the plaint is that forty-one 
bags of sugar Avere consigned to the plaint- 
iff’s address from a Railway Station nam- 
ed Bliata Pokhar to the Agra Fort 
Railway Station; and that when delivery 
was made nine bags of sugar were missing 
and tlioro Avas a total shortage of twenty- 
seven mannds five seers of sugar. In 
respect of that shortage the plaintiff claims 
compensation and damages. The plaint is, 
no doubt, badly drafted. It omits to state 
in plain language even so essential a fact 
as that the Agra Fort Railway Station is 
under the control of the railway ad- 
ministration impleaded by Jiim as defendant, 
/. c., the Bombay, Baroda and Central India 
Railway Company. At tbo same time, in 
view of tlie statement made in paragraph 
3 of the plaint, I am not prepared to say 
that the plaint, does not contain an allega- 
tion showing that the defendant is liable 
to be called upon to answer the plaintiff’s 
demand Avitbin the meaning of Order VIT, 
rule 5, of the Code of Civil Procedure. 
Reading the plaint as a whole it seems to 
me that it does allege the existence of a 
cause of action again.st the defendant Com- 
pany based on tho assertion that they 
Avero bound to deliver forty-one bags of 
sugar io plaintiff and actually delivered 
only thirty-two. At any rate the plaint as 
drafted was admitted by the Court below 
and summons was issued to the defendant 
Company. The Avpitten statement bled by 
that Company began Avith the assertion 
that tho plaint discloses no cause of action 
against the defendant and that the suit 
without impleading tho original booking 
}ino bad in law and not xnaintainablp. 
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The reference is in the first place to a 
fact which does not appear in the plaint 
itself, vzz*, that Bhata Pokliar Railway 
Station is situated within the railway ad- 
ministration, not of the Bombay, Baroda 
and Central India Railway Company, but 
of the Bengal and North-West Railway. 
Now under the provisions of section 80 of 
the Railways Act (IX of 1890) the 
plaintiff had the option of impleading 
either the railway administration to which 
the goods were delivered by the consignor 
or the railway administration on whoso 
railway the loss, injury, or destruction of 
a portion of the consignment had occurred. 
What the defendant really meant by this 
written statement >vaa that, in the absence 
of an explicit averment in the plaint that 
the loss, injury, f)r destruction of a portion 
of the consignment of sugar had occurred 
while that consignment was in transit on 
the Bombay, Baroda and Central India 
Railway, the plaint should not bo regarded 
as disclosing a cause of action against the 
defendant. To this written statement the 
plaintiff put in a replication. It would 
seem that his legal advisers felt them- 
selves very much at a loss as to the 
proper lino to take under the circum- 
stances. They put forward a suggestion, 
which seems to mo quite inadmissible, that 
the Bengal and North-West Railway ad- 
ministration miglit at the stage be added 
as defendants under the orders of tlie 
Court. They did also make certain 
further allegations which seem to me 
of some importance. They said tJiat, 
when the defendant Company had delivered 
the consignment short by nine bags to tlie 
plaintiff, the latter entered into correspondence 
with them and was in a position to produce 
letters tending to show that the defendant 
Company had accepted liability for the loss, 
and asked the Court below in tlm first place 
to hold that the defendant Company was 
estopped in consequence of this correspondence 
from denying that the loss, injury, or destruc- 
tion of portion of the consignment had taken 
place on their line. In the alternative they 
suggested that the conduct of the defendant 
Company in connection with the case justified 
the inference that the said loss, injury, or 
destruction had occurred to the con.sigii- 
ment w-hile in transit on their line. J think 
that this implies at any rate a suggestion 


that the plaintiff might be allowed to prove 
this fact. The replication closed with a 
general prayer that the Court should pass such 
order as it might think necessary in the 
interests of justice, and in any case should 
grant the plaintiff an adjournment of the 
hearing. 1 n dealing witli this replication the 
learned Judge of the Court below seems to have 
concentrated his mind only on the sugges- 
tion that the Bengal and North-West Railway 
administration might be added as defendant. 
Holding this to be impossible he declined to 
take any other action on this replication and on 
the following day passed the order complained 
of rejecting the plaint. I think the plaintiff 
was hardly treated and a good case is made 
out for the interference of this Court in 
revision. J^adly drafted as the plaint was, 
1 am not prepared to say that it discloses 
no cause of action. Looking at the pleadings 
at the stage wliich thej'^ had reached after 
the defendant’s written statement and the 
xdaintiff’s replication had been put in. I think 
it becomes clear that the plaintiff should 
have been allowed an opportunity of proving 
that the loss, injury, or destruction of a 
portion of the consignment had taken place on 
the railway under the administraton of the 
defendant Company, whet})er he could prove 
tliis by direct evidence of the fact, or ])y 
means of admissions or conduct on the part of 
the defendant Company and whether or not 
the admissions put forward by liim were 
such as to have the effect f)f estoppel. 
The plaintiff has, no doubt, lost tlie readiest 
remedy available to him by not taking 
action against the railway administration 
to wliich the goods were delivered by the 
consignor, and it may be very difficult for 
him to satisfy the Court of the facts 
necessary to render the Bombay, Baroda 
and Central India Railway Company 
liable for this claim. On the pleadings as 
they stood, however, at the time when 
this plaint was rejected, 1 think that the 
necessary issue had fairly been raised bet- 
ween the parties and tliat it ought to have 
been tried out. I set aside the order of 
the Court below and return the record to 
that ConrI; directing it to restore this case 
on to its file of pending suits and to dispose 
of it according to law. Costs of this ap- 
plication will be costs in the suit, 

Appheahou allovfeU^ 
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CALCUTTA HIGH COURT. 

Civil Rule No. 21 op 1914. 

February 2, 1914. 

Present : — Mr. Justice Fletcher and 
Mr. Justice N. Chatterjea. 

NARAYAN PROS AD MONDAL — 
Petitioner 
versus 

JOTINDRA NATH BHATTACHARJEB— 
Opposite Party. 

Civil Procedure Code {Act V of 1908), s. 115 — Pevi- 
sion — Material irregularity— 'Ex parto decree, act nride 
when case about to be transferred. 

A Judge acts with material irregularity if he seta 
aside an e.r parte decree knowing that the case is 
about to bo transfen’Oil from his Court. 

Civil Rule in the matter of Judicial 
Miscellaneous Suit No. 20 of 1912 No. 63 
of 1913 of the Subordinate Judge, first Court 
of Midnapur, and in the matter of Judicial 
Miscellaiieou.s Case No. 99 of 1913 of the 
Court of the District Judge of Midnapur. 

Rabus Sib Ohunder Palit and Khirode 
Narain Bhviya, for the Petitioner. 

Babu Jyotieh Chandr<x TIazva, for the 
Opposite Party. 

JUDGMENT. — This is a Rule obtained 
by the plaintifF in a mortgage suit, calling 
on the other side, who is the defendant No. 
2, to show cause why the order of the 
Subordinate Judge, first Court, Midnapur, 
dated the 29th November 1913, and the 
ijrder of the Di.strict Judge of that place, 
dated the 2nd December 1913, should not 
be set aside. 

The present plaintiff brought originally 
a suit upon a certain instrument of mortgage 
and ill that suit lie made the mortgagor and 
tlie present defendant No. 2 and certain 
other encumbrancers parties. Subseiuently 
the defendant No. 2 applied to tlie Subordi- 
nate Judge to set aside the decree in tho 
mortgage suit so far as regards him, on the 
ground that that decree had been • passed 
€.v parte. The plaintiff thereupon applied to 
the District Judge; and the learned District 
Judge issued a rule on the defendant No. 
2 to show cause why the proceedings should 
not be transferred from the file of the Sub- 
ordinate Judge before whom the matter 
was then pending to the tile of some other 
Judge. It is not contested that the de- 
fendant No. 2 was served with notice of 
that rule. The matter came on to be 
heard before the Subordinate Judge on tho 
^9th November 1 913; and, notwithstanding 


tho fact that tho defendant No. 2 had been 
served with the rule and that apparently 
such fact had been brought to the notice of 
the learned Subordinate Judge, the learned 
Subordinate Judge set aside tho decree on 
tho mortgage suit so far as regards the 
defendant No. 2, on tlie ground that it was, 
in fact, an ejt parte decree. 

On the 2nd December 1913, the District 
Judge dismissed the application for transfer, 
on the ground that he had no jurisdiction to 
deal with tho matter, the Subordinate Judge 
having already set aside the decree in the 
mortgage suit as being e.v parte. 

We think this is a case in which the Court 
can and ought to interfere, as it seems to us 
that the learned Subordinate Judge acted in 
a materially irregular manner when he, 
knowing that tho District Judge was about 
to consider tho application for transfer, 
proceeded to deal with the case by setting 
aside the decree which he thought to be 
c.r parte. As a matter of fact, the learned 
Pleader for the opposite party, who shows 
cause, has not offered any very active 
opposition. 

It seems to us that the two orders 
mentioned in the Rule should both be set 
aside and that the matter should go back 
to the District Judge to decide whether 
there should be a transfer, and that then, 
according as the District Judge thinks the 
proceedings should or should not be trans- 
ferred to some other learned Judge, the 
application of the defendant No. 2 will 
be heard with reference to the setting aside 
of the decree in tho mortgage suit. 

Wo are not satisfied in this case as to 
whose fault it was that the learned Sub- 
ordinate Judge dealt with this case on the 
29th November 1913, and we think wo 
had bettor make the costs of this Rule 
abide the result of the application before 
the learned District Judge for transfer. The 
bearing fee in this Court is assessed at one 
gold rnoJiur. 

Buie made absolute. 
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EAM KIRPAli V. OAYA DAT, VENKATACHELLA MUDALY r. ARUNACHELLA MUDALY. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 75 op 1913. 

March 2, 1914. 

Present: — Mr. Justice Piggotfc. 

RAM KIRPAL — Plaintiff — Petitioneu 
versus 

GAYA DAT AND OTHERS — De FEN HANTS — 
Respondents. 

Contract Act (IX of 1872), «. 23 — Lniutlnrd and 
tenant — Suit for cJtrtwjiit—Compujmine — fjindlord 
xvithdraiving his suit in consideration ttf feninfsp.rccutmg 
a promisHory-note — ConsidetaiioVf v'hHher lanfuL 

A zemindar puod a tenant for ejecrniont The 
tenant plcaiied that he was anoecnpaney tenani in res- 
pect of the hohiinpf, l)eintf the heir of Ihe last tenant 
nnd^r the Tenancy Act. The suit was compromised. 
The w'ithdn^w' the suit ark now lodging tlic 

defendant to Ijc an occupanty timant. The defen<lant, 
on the other hand, executed a promissory- note for a 
sum agreed to be paid hy him in consideration of the 
withdraw'al of the snit: 

Uetdf that the consideration of the promissory-note 
was not unlawful or opposed to public p(»licy. 

Civil revision against an order of the 
Judge of the Court of Small Causes of 
Allahabad. 

Mr. A, Hauler (for Mr. Haider yTelidi), for 
the Petitioner. 

Mr. 8aji-nz~zamm\, for the Respondents. 

JUDGMENT. — Tins was a suit upon a 
promissory-note executed by the three defend- 
ants in favour of the plaintiff. The plaint- 
iff very frankly stated in his plaint the cir- 
cumstances under which this promissttry-notc 
came to be executed and the nature of the 
C )nsideration therefor. Tlie defendants seem 
to me to have induced the Court below to 
treat the ca.se throughout a.s if the suit had 
been one for the recovery of money independ- 
ently of the promissory note altogether. 
The real question in issue on the pleadings 
was simi)ly whethei* in view of the circum- 
stances of the case the consideration for wliicdi 
this promi.ssory note was executed was 
unlawful under the provisions of section 23 
of the Indian Contract Act, IX of 1872. 
It appears that the defendants Avere tenants 
of the plaintiff. The tenant of an occupancy 
holding within the plaintiff’s zemindari died, 
and the defendants took pos.session of 
the holding claiming a right to succeed 
as heirs of the deceased tenant under section 
22 of the Agra Tenancy Act (Local Act 
IF of 190i). The plaintiff contested 
their right to do this by suing to eject thorn 
under the provisions of section 58 of the same 
Act. That suit Avas ponding and some 


evidence had been recorded when the 
defendants executed this promissory-note 
in favour of the plaintiff and the plaintiff in 
return for this acknowledged the status of 
the defendants as occupancy tenants and 
withdrew the suit for ejectment. It seems 
to me that nothing more took place than the 
compromising of a doubtful litigation and 
that the consideration for the pro-note was 
nt)t in itself unlaAvfnl or opposed to public 
policy. The learned Judge of the Court 
below lias confused the issue, making the 
Avhole (‘aso turn on the expression nazrana 
used in the plaint, but the plaint itself makes 
it quite clear that the real consideration Avas 
the settlement of the pending litigation 
in favour of the defendants; for the plaintiff 
says that had this agreement not been 
come to, ho would have contested the matter, 
if necessary, to the higliest Court of appeal 
on the revenue side. I think the nature of 
the suit has been misconceived by the 
Court below and that the order dismissing 
the same cannot be upheld. I set aside the 
decree in this e.\se and return the record to 
the Court below w itli orders that the suit 
bo re-admitted on tc> the Hie of pending cases 
and disposed of according to Inw. Costs of 
this application will be costs in the sui!:. 

AppUcation allowed: Case remanded. 


MADRAS HIGH COURT. 

Civiii Aiteal No. 300 of 1912. 

July IG, 1914. 

Vresenf : — Sir John Wallis, Kt., Offg. Chief 
Justice, and Mr. Justice Kumaraswami 
Sfistri. 

VEN KAT AC H ELL A MUD A LY— Plaintiff 
— Appellant 
versus 

ARUNACIIELLA MUDALY and others-. 
Defendants — Respondents. 

public chanties — Trust created by non-resident 
foreignet -Trust property in British India — Succession 
htf foreigner. 

In cafios of public charitips (not coming w'ithin 
the terms of the Trust Act) a Hindu is not incapable 
of siirceecling to the offleo of hereditary trustee, under 
a deed of trust created bv a non.re.«>ident foreigner, of 
propertv situated in British India, merely on tUo 
ground tho^t such tyttstco resides outside JCyitish Igdia 
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Appeal against the decree of the District 
t^ourt of South Arcot, in Original Suit No. 
35 of 1910. 

FACTS. — One Venkatachella Mudali of 
Pondicherry executed on 21st June 1865 a 
registered document by Avhich he devoted the 
income from certain properties to charities 
to be conducted by his daughter-in-law, 
Perundeir Ammal, and his granddaughter, 
Janaki Ammal, and the surplus income to be 
enjoyed by them personally. Tlie said Janaki 
Ammal died in 1870 when quite young and 
on her death Perundeir Ammal conducted 
the charities, under the supervision of 
Govinda Raja Mudali and Arumuga Mudali. 
She died on 31st March 1907. After her, 
plaintifF is entitled as a reversioner to succeed 
to the estate of Venkatachella Mudali, for 
the purpose of conducting the charities 
and for enioying the surplus income per- 
sonally. Plain tifP is a native of Pondicherry 
employed in the Nizam’s Dominions. After 
Perundeir’s death, 1st defendant, her brothe"’, 
unlawfully took possession of the charity 
properties, neglected to conduct the charities. 
Defendant's Nos. 2 to 4 are* the undivided 
sons of the 1st defendant; and defendants Nos. 
5 to 7 are members of the family of the 1st 
defendant claiming some right over the 
properties. The present suit is by the plaintiff 
for declaration of his right to enjoy and 
administer the suit charity properties, and 
for payment of mesne profits. 

The District Judge frame 1 eight issues in 
the case, and one of those issues is: 

*‘ls plaintiff not incompetent to bo a 
trustee by reason of his residence in Nizam’s 
Dominions.” 

Ha foun I on that issue as follows: 

**Plaintiff is not a reddent of B dtisli 
India. He is a French subject now employed 
in Nizam’s Dominions. Now, manifestly a 
person domiciled abroad is an unfit person to 
be treated as a trustee as he is not amenable 
to the jurisdiction of the Court. I am well 
aware that the Indian Trusts Act does not 
apply to charitable endowments, but I do not 
think that a Court should allow a person to 
administer a charitable trust when it is 
manifest that that person could set tlie Court 
at defiance if ho mismanaged the tru.st.” 

He accordingly dismissed the suit. The 
present appeal is against th^t decision. 


Mr M, 0. Tarthasarathy Aiyangar (with 
him Mr. P. Sioagnana Mtidaliar), for the 
Appellant. \ 

Mr. S. Mntliiali Mndaliar^ for the Ro- 
pondents. 

JUDGMENT. — The plaintiff in this case 
claims to be the hereditary trustee for public 
charitable purposes of c.erfain property in 
British India under the terms of a deed of 
trust created by his ancestor, who like the 
plaintiff was a non-resident foreigner. The 
District Judge has dismissed the suit on the 
ground that tlie plaintiff is a non-resident 
foreigner and so disqualified. No authority 
has been cited before us to show that there 
is any such disqualification in the case of a 
public charitable trust which does not come 
within the terms of the Indian Trusts Act, 
and wo think there is no ground for holding 
that a Hindu is incapable of succeeding to 
the office of hereditary trustee of property 
situated in British India merely on the 
ground that he resides outside British India. 
The decree is set aside an 1 the sui5 remand- 
ed for disposal according t) Uw. R3iponI- 
ents will pay the costs of the appeal. 

Decree S 2 t aside; 8iut remvided. 


ALLAHABAD HIGH COURT, 

Civil Revision No. 33 op 1913. 

February 27, 1914. 

Pres?7it: — Mr. Justice Piggitt. 
MUHAMMAD ABDUL GHAFUR KHAN 
— Plaintiff — A pris llant 
ver$7ts 

GOKUL PRASAD AND Djpsndants 

— Respondents. 

P.'ovinci tl3 n til C e m 0 o irts A (IX of 18S7|, 8. 21 
of Crirt to return plaint for pi'eaenfafhn to 
anythor Court— Practice. 

The Judge of a Small Cause Ceurfc has a discrotion 
to return a plaint under tho provisions of section 23 
of the Provincial Small Cause Courts Act merely on a 
finding that th? relief claimed by tho plaintiff would 
depend upon tho proof or disproof of title, which that 
Court could not finally dotermino. Tho Judge should 
bo careful to framo his order so as to put this poii.t 
boyonl doubt, because cortain legal consequences 
f ollow an order under that section which do not follow 
on an order m-^rely holding that the Small Cause Court 
had no jurisdiction in tho matter. 

Civil revision against an order of tho 
Small Caqso Court Judge of Cawnporo, 
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NAKAJM DLM V , BILLA. 

Mr. A, P. Dube (with him. Mr. G. L* 
Agnirwala)iiov the Appellant. 

Mr. Gulzari halt for the Respondent. 

JUDGMENT.- This was a suit which 
on ‘the face of it purported to be one for the 
recovery of house-rent. The plaintifF, 
however, admitted that ho was only the 
proprietor of a certain share, namely 9 16th of 
the house, and he impleaded as defendants, 
not only the lessee from whom the rent was 
claimed, but also certain other per.sons, 
namely, a former usufructuary mortgagree 
of the house and a person alleged to be the 
owner of the remaining 7/16th .share. The 
Munsif, in whose Court the suit was tiled, held 
that the suit was one of a nature cognizable 
by a Court of Small Causes and returned the 
plaint for presentation to such a Court. The 
learned Judge of that Court has again returned 
it for present ion to a Court of regular civil 
jurisdiction. The difficulty which I feel 
in dealing with the application now 
before me is that the learned Judge of the 
Court below has given too many reasons for 
his order. He gives a number of reasons 
for his order. He gives a number of reasons 
why the suit mu.st necessarily fail, which, if 
valid at all, could be reasons for dismissing 
the suit, but not for passing the order which 
he has passed. He then rofens to three 
Articles of Schedule JI of the Provincial Small 
Cause Courts Act, two of which are certainly 
inapplicable, while there might be some con- 
troversy as to the applicability of the remain- 
ing one, that is Article 7; but it is u.seless for 
mo to go into the question whether the suit 
,was or was notone reserved by law to bo for 
the cognizance of a Court of Small Cause.s, 
becau.se the learned Judge of that Court has 
cut the ground from under my feet by refer- 
ring to section 23 of that Act. There can bo 
no doubt that the present suit was one to 
which the provisions of that section might 
roasonably be applied. The learned Judge 
of the Small Cause Court had, therefore, a 
di.scretion to return this plaint under the pro- 
visions of section 23 aforesaid merely on a 
finding that the relief claimed by the plaintiff 
would depend upon the proof or disproof of 
title which a Court of Small Causes could not 
finally determine. The point to be noticed, 
however, is that when the Judge of a Court 
of Small Causes acts under section 23 of Act 
IX of 1887, he should be careful to frame his 
order so as to put this point jboyond doubt. 


because certain legal consequences follow an 
order under that section which do not follow 
on an order merely holding that the Small 
Cause Court had no jurisdiction in the matter. 
Not only is there a provision in clause 2 of 
section 23 for saving limitation ; but it is also 
quite clear that the effect of an order under 
.section 23 is to remove any bar which might 
otherwise exist by reason of the provisions of 
section 16 of the Small Cause Courts Act to a 
trial of the suit by a Court of ordinary civil 
juri.sdiction. I think it expedient, therefore, 
to interfere in revision to this extent only, 
that I direct that the order of the Court below 
be amended so as to make it clear that the 
plaint is returned for presentation to a Court 
having jurisdiction to determine the que.stion 
of title raised and that this order is pa.ssed 
under the provisions of section 23 of Act IX of 
1887 and not otherwi.so. The parties will 
bear their own costs of this application. 

Order modified. 


PUNJAB ClllEE COURT. 

Second Civil Appeal No. 1015 of 1913. 

January 22, 1914. 

Present’. — Mr. Justice Scott -Smith. 

Musammat NARAIN DEVI — Plaintiff — 
Appellant 
versus 

BILLA and oniaas- -Dependant.s — 
Respon dent, -I. 

Limitutiav — Waate lawl — Abadi in village — Posses- 
siou ami ihspossession within tw-lve years — Onus of 
proof —Limitation ArA o/ IDOHj, Sch. J, Arts. 142, 
144. 

As jjossussion goos with tho titlo, the waste land 
allowed to remain so by tho proprietor cai'.j >1 be de- 
clared to be a discontinuance of poHScs.sioii and tho 
onus is, in such a ca.se, shifted on to the defendant to 
prove when his possession became adv(‘rse. 

Muhammad Yar v. OhiUnm, 49 P. II. 1881 and 
Rtmzan Ah v. Basharnt AUt 10.’) P. R. 1901, followed. 

Second appeal fr*)m the decree of tho 
District Judge of Hoshiarpur, dated the 
20 th of February 1913, reversing 
that of the Munsif, first Class, Una, dated 
the 25th of October 1912, decreeing the 
claim. 
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FACTS. — Plaintiff claimed for possession 
of a few marlas of land on the allegation that 
the land in suit belonged to her and it was 
given to T deceased for cultivation. After 
T'h death it came back into the possession 
of the owner from whom B took for 
cultivation seven years ago, and built thatches 
upon it Avitliout her permission and paid 
her no rent. 

The defendants pleaded that the land 
did not belong to her, and that it was 
possessed by them adversely for a long 
time, and that the Jcothas built thereon were 
old ones. 

The tirst Court found all the issues in 
favour of the plaintiff and decreed her claim. 
But the District Judge dismissed it for the 
reasons wliich appear from the following 
extracts from his judgment: 

“The land has khasra number, but it is not 
assessed to land revenue and in the papers 
it is recorded as hanjar qadlm. A suit for 
ejectment was brought in a Revenue Court 
but the plaint was returned as the land 
was not found agricultural. 

“The lower Court, finding that according 
to entries in revenue papers relation of land- 
lord and tenant existed and the possession 
was permissive, decreed the claim. But this 
finding is clearly wrong on the face of it. 
The Revenue Court found that the relations 
of landlord and tenant do not exist. It 
is also admitted that the defendants do not 
pay rent, and according to plaintiff’s own 
statement the thatches were made without 
the plaintiff’s consent. The revenue papers 
show that since 1896-97 the uncle of the 
defendants has been in possession without 
payment of any rent. 

“The land has never been entered as 
under cultivation. In the Settlement of 
1^69-70 the owners of the plot were 
recorded as Suba and Gurmukh. Gurmukh 
is the ancestor of the plaintiff, etc., etc. 
Be what it may we are not concerned with 
this. It is the duty of the plaintiff to 
prove that she has been in possession 
within twelve years.” 

Mr. Sundar Das, for the Appellant. 

Mr. Nihal Ghaml Mehra, for the Respond- 
ents. 

JUDGMENT. — The learned Judge who 
admitted this appeal noted that if the land 
in suit was land as defined in the Punjab 
Tenancy Act, the appeal from the fir.st 


Court’s order lay to the Divisional Judge 
and not to the District Judge, who heard 
it. No objection on the score of jurivsdic- 
tion of the District Judge has been raised 
by either party and as the land is shown 
now in the Revenue Records as nbadi it 
appears that the lower Appellate Court had 
jurisdiction to hear the appeal. 

The lower Appellate Court held that 
p'aintiff’s suit was barred by time as she 
had not proved possession and dispossession 
within twelve years. 

The land, however, has not been under 
cultivation, but has been lying waste for 
many years, and this is sufficient to shift the 
burden on to defendant to show when his 
possession became adverse. See Muhammad, 
Ynr V. GJudani (1) and Bamzan Ah v. 
Basliarnt Ah' (2). 

1’hakru, uncle of defendant Billa, was in 
possession in 1869-1870 and in 1896-1897, 
but it is not shown that Billa ’s possession is 
a continuance of that of Thakru. In 1892- 
189^1 the land was shown to be ahadl, 
but after that it was shown as hanjar qadhn 
until 1908-1909, when it was agaiii shown 
as ahadt. Billa has erected a hut upon the 
land. I note that in the first Court, he 
denied plaintiff’s title and said »)?i 27th 
August 1912 that he himself was in 
possession with the permission of the pro- 
prietors. Under such circumstances it is 
diflScult to see how he can set up the plea of 
adverse possession. Having regard to the 
principle enunciated in the rulingvS quoted 
al>ove I am of opinion that defendant Billa 
has not proved his ad^erse possession for 
twelve years. 

I accept the appeal and setting aside the 
decree of the lower Appellate Court, restore 
that of the first Court with costs through- 
out. 

Appeal accepted. 

(1) 49 P.K. 1884. 

(2) 105 P. R. 1901 
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EAMESWAU ^ANDAE V, PllOYABATI DEBI. 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 642 op 1911. 

May 2*7, 1914. 

Present : — Justice Sir Asutosli Mookerjee, Kt., 
and Mr. Justice Beacbcroft. 

RAMESWAR MANUAL and others — 
Defendants 1st Party — Appellants 

VGi^SliS 

PROVABATI DEBI— Plaintiff- 
Respondent. 

Suithy rerersionsr on (leath of Hhdu -jr/tloir— ^ Dt»- 
fencOy legal '>iecessiify — Loon fahcn to pay rent to 
mperior landlord — Legal 7iccps<!<itij — Intention. 

A person who clnims title under an alienation 
from a Hindu widow must prove that there 
was legal necessity for it, that is, such a 
pressure on the estate at the time the loan 
was taken or alienation made as justified her 
act. He can also protect himself by proof of hona fd^ 
inquiry and if the fact of such inquiry is established, the 
real existence of an alleged sufficient and reasonably 
credited necessity is not a condition precedent to 
the validity of his title. 

The true rule is that the creditor, to protect him* 
self, where he is not shown to have made a hona fide 
inquiry, must prove that there was an actual pres, 
sure on the estate. 

A widow is at liberty to bind herself or to bind the 
estate in her hands. Whether in a particular case she 
did the one or the other w'oiild be a question of inten- 
tion to be gathered from the statement, if any, in tho 
deed, or from the surrounding circumstances. 

Appeal from the decree of the District 
Judge of Burdwan, dated 2nd December 
1910, modifying that of tho Subordinate 
Judge of Burdwan, dated tho 9tli September 
1905. 

Mr. S. P. St nil a (with him Babus Provash 
Chandra Mittrn and 11/ ra Lai Sanyal), for the 
Appellants. 

Dr. Bash Behary Ohosp, (wn’th him Babus 
Bep/n Behary Ghose and Banhlun Chandra 
Mookerjee) f for the Respondent. 

JUDGMENT. 

Mookerjee, J. — This is an appeal by tho 
first nine defendants in a suit bya Hindu rever- 
.sioner for declaration that certain alienations, 
made by a widow in possession of the esiato 
of her husband, were in excess of her author- 
ity and do not bind the inheritance. Tho 
properties in dispute belonged to the father 
of the plaintiff, Rakhal Chandra Mookerjee, 
and his brother Bagala Chandra Mookerjee. 
Rakhal Chandra Mookerjee died in 188.S, 
having a widow Sukhada Sundari Dohi and an 
unmarried daughter by her, Pravabati Debi, 
now plaint iff -respondent before us. On* tho 


25th November 1885 Sukhada Sundari and 
her brother-in-law, Bagala Chandra, borrowed 
a sum of Rs. 399 from Rameswar Mandal, 
tho first defendant in this suit. The creditor 
sued on tho money-bond and obtained an 
ex parte decree on the 6th April, 1888. The 
decree was executed in duo course and tho 
right, title and interest of tho judgment- 
debtors in the disputed properties was sold 
on the 2nd July 1888, when tho decree-holder, 
now represented by the appellants, became tlio 
purchaser, for Rs. 745, in the name of 
one Mobeswar Bhattncharjee. The sale 
was confirmed on the 7th January 1889, and 
tho sale certificate was issued in the name 
of the ostensible purchaser on the 12th 
February 1889. Meanwhile, on the 22nd 
November, 1888, Sukhada Sundari had sold 
the same properties again to the defendants 
other than the appellants. Sukhada Sundari 
died on the 2l8t November 1901, when tho 
succession opened out to the plaintiff as tho 
reversionary heir to the estate of her father. 
On the 18th November 1904, tho plaintiff 
commenced tho present action for declaration 
that, tho execution sale as also the private 
alienation were without legal necessity and 
were not operative after the death of her 
mother. She further impeached the validity 
of the execution sale on the ground that the 
decree-holder held a mortgage on the pro- 
perty sold and had acted in contiavention of 
the provisions of section 99 of the Transfer of 
Property Act. She did not sue for recovery 
of possession, as the estate was in the hands 
of an nnder-tenure-holdcr who had saved it 
from a sale under the Patni Regulation and 
had obtained possession which would continue 
till his advance was re- pa id or satisfied from 
the profits*. Tho defendants resisted tho 
claim of the plaintiff on the ground, amongst 
others, that tho sales had taken place for legal 
necessity. The Subordinate Judge found tins 
point in favour of the purchaser at tho execu- 
tion sale hut against the purchasers at tho 
private sale. In this view, ho gave tho plaint- 
iff a conditional decree against the former, 
who became entitled to receive a proportionate 
share of the purchase money, and an uncon- 
ditional decree against the latter, whose con- 
veyance was declared to be wholly inoperative. 
On appeal by the defendants, the District 
Judge reversed this decree and dismissed tho 
suit on the ground that it was bad for mis- 
joinder of parties and of capses of potion. On 
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appeal to this Court, Brett an I S’larfuddin, 
JJ., hall on the authority of thj daoisions 
M li\%n Ghu ill,- Hiz.'i, V. BiMiiwii- Moil hi 
(0, JSfau h K^i ir N i f^cjr v. B v.ii.n ill G vj in 

(i) anl Lillx Rip N intin v. Gjpil 
Djol (3) thit tlij.’j w.i^ 11 ) misjoin Ij;* 
of parties or of caxs33 of action anl that tha 
plaintiff was competent to maintain one suit 
ajiin^t all the tran.sferee^ in respect of the 
estate of her father to which she Ind become 
entitled on the death of her mother. The 
appeal was accordingly allowol and the case 
reman led, so that the appeal preferred to 
the District Jud^re might be heard on the 
merits. In so far as the private sale i.s con- 
cerned, no attempt appears to have been 
mule to assail the conclu-sion of the Subordi- 
nate Judge that it was bad for want of con- 
sideration and legal necessity and his decision 
upon this point must be taken to have become 
final. We are c )neorned afc this stage only 
with the effect of the execution sale of the 
2nd Jaly 1833. As regards this sale, the 
SabordinatoAludge found, that the money 
had been borrowed by the widow for payment 
of rent to the e;c.7i Zadar anl was applied 'for 
that purpose; sifcondly^ that the sale was void 
because held in contravention of section 9J of 
the Transfer of Property Act, and thirdly , 
that a declaratory decree should be made in 
favour of the plaintiff, conditional on payment 
by her of a sum of tts. 309-1-0 to the first nine 
defendants, as such money had been applied 
by the widow for the benefit of the estate. 
Upon appeal, the District Judge has found, 
first, that the loan was taken by tbe widow 
and the m eney borrowed was applied by 
her for payment of rent due to the superior 
landlord; secondly, that as laid down iu 
Ash}ito8h Stkdar v. Baliari Led KiHania (4), 
the sale was not void but merely voidable, 
because held contrary to the provisions of 
section 99 of the Traiisfer of Property Act; 
and thirdly, that it was unnecessary to avoid 
the sale, because it had passed to the 
purchaser nothing beyond the limited estate 
of the widow, as laid down in the cases of 
Mohima Ohunder Boy Choivdhry v. Bam 

(1) 24 0. 831. 

(2) 29 C. 871. 

(3) 3 lad. Oaa. 33J; 36 1. A. 103; 36 0. 780; 13 0. 
W. N. OiO (P. 0.); 6 A h. J. 517; U 0. L. J. 6S; 5 M. 
L. T. 423; 11 Bom. L. B. 8i3j 93 P. B. 1930; 143 P. W. 
K 1909. 

(4) 85 0, 61| 11 0. W. N, lOUs 6 0. Ii. J. 820. 


Kishors Achxrjeo C^owdhry (5) and Braja 
Lai Svv V. Jib.m Krishna Boy (0) which was 
C'>nSrm3d on appeal to the Judicial Commit- 
tee: Jibxn Krishna Rrj v. Broj) Lai Sm (7). 
The Disfcricb Julge has also overrule 1 the 
c )ntentions that the suit was not maintainable 
for a pure declaratory decree without con.se- 
quential relief, anl, wis, in any view, barred 
by limitation. Ir this view, the District 
Julge has modified tho decree of the primary 
Court and lias given tho plaintiff an uncondi- 
tional declaration tliat tho execution sale 
does not bind tho estate in her hands. Oa 
tho present appeal, besides the two subor- 
dinate points last mentioned, namely, tho 
grant of a doclar.atory decree without conse- 
quential relief anl the bar of limitation, the 
substantial question which has emerged for 
conaiderafcion is, what was tho truo nature of 
the debt created by the bond, of tho decree 
in the bond suit, and of the proceedings 
thereon and what was the legal effect of tho 
execution sale on tho estate in tho hands of 
tho widow. 

It has b3en fouul by the District Judge, 
i 1 concurrence with the Subordinato Judge 
that the money was raised and was applied 
by tho widow for payment of rent to tho 
.superior landlord. Oa this basis, it has been 
argued that the loan was taken for legal 
necessity. This contention, in oar opinion, is 
net well-founded. Th3 powers of a Hindu 
widow, in ro^poeb of alienation of tho estate of 
her husband, are similar to those of a gu.ardian 
of an infant, as defined by their Lordships 
of the Judicial Committee in Hanoomanpsrsad 
Panday v. Bahooee Mnnra} Koonweree (8) ; 
Karnjsioir Pershad v. Rmi Bahadur Singh (9), 
L ila Amarnath Sah v. Achan Kuar (10) and 
Bhagwat Dayrd Singh v. J)evi Dayal Sahu (11). 
Consequently, a person who claims title under 
an alienation from her must prove that there 

(5) 23 W. R. 174; 15 B. L. R. 112. 

(6) 26 C. 2S5. 

(7) 30 C. 513 (P. c.); 3D I. A. 81; 7 0. W. N. 42o; 
5 Bom. L. R. 428. 

(8) 6 M. I. A. 333; IS W. R, 81 note; Sevostro 253 
N.; 2 Sath. P. C. J. 29; 1 Sar. P. 0. J. 552; 19 Eng. 
Rep. 147. 

(9) 8 I. A. 8; 0 0. 813 (P. C.l; 8 C. L. R. 301; 4 
ShJine L. R. 81; 4 Sar. P. C. .1, 210; 5 lad. Jar. 137. 

(10) 10 I. A. 190; 14 A. 42D (P. 0.); 6 Sar. P. C. J. 
197. 

(11) 33 L A. 4S; 33 C, 420 (P. C.); 12 C. W. N. 393; 
7 C. L. J. 335; 10 Bom. L. B. 2^)0^ 5 A. L. J. 184$ 18 

L. J. 109$ 3 M. L. T. 344$ 14 Bor. U B. 49. 
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was legal necessity for it, that is, such pressure 
on the estate at the time the loan wras taken 
or the alienation made as justified the act of 
the widow. He can also protect himself by 
proof of hona fido inquiiy, and if the fact of 
such inquiry is established, the real existence 
of an alleged sufficient anti reasonably credit- 
ed necessity is not a condition precedent 
to the validity of his title. In the case before 
us, there is no proof of buna fide inquiry by 
the creditor, and further reference need not 
consequently be made to this possible aspect 
of the matter. The question then reduces 
to this, was there legal necessity for the 
loan? The mere fact that the loan was 
taken to pay rent and the money raised was 
applied for that purpose, is clearly not suffi- 
cient. It may be conceded that the extreme 
view taken in if v. Radhahinode (12) 
and Biidhanwhan v. Grldhan Lai (18), 
namely, that the creditor must not only show 
that the money was borrowed or required for 
a necessary purpose, but also that the 
necessity was attributable to causes beyond 
the control of the widow, is unsound and 
cannot be supported on principle; for, as 
their Lordships of the Judicial Committee 
pointed out in Humornanpersad Panday 
v. Bahooee Munraj Koonweree (8), the 
creditor is not affected by any precedent 
mismanagement of the estate, provided 
that he lias not been a party to the mis- 
conduct which has produced the danger 
he helps to avert by his loan. On the other 
hand, the opposite extreme view' that the 
creditor is protected if the money raised has 
been applied for the benefit of the estate, is 
equally untenable. The true rule is that 
the creditor, to protect himself — where he 
is not shown to have made a hona jldr^ 
inquiry — must prove that there was an 
actual pressure on the estate, such as an 
outstanding decree or an impending sale 
which the widow had no funds capable of 
meeting \^LaLa Amarnath Sah v. Achan Kuar 
flO), Dharam Chand Lai v. Bhawani Misrain 
{14i),Shrinath v. Batanmala(lb) , Brimohan Jha 
V. Brij Behary Jf'/tfm(l6), Lalla Byjnath Fer- 
shady, Bisaen BehareeSahoy{17),Mata Fershad 

(12) (1866) Bong. S. D A. 696. 

(13) (1867) Bong. 8. D. A. 460. 

(14; 24 I. A. 183i 25 C. 189 (P. 0.)j 1 0. W. N. 607. 

(15) (1869) Bong. S. D. A. 421. 

(16) 2 £nd. Cas. 162; 86 C. 753. 

(17) 19 W. R. 80. 


[1014 


V. Bhageeruthee(,lS)f Ghatisham Singh y.Badiya 
Lai (19), LaJeshman v. Radhabai (20)]. Tested 
from this point of view, the creditor in the 
case before us has laid no solid foundation for 
his claim. We know nothing about the 
state of the family at the time of the loan, 
and no explanation has been offered why 
the widow in possession of a valuable patni 
should have found herself unable to pay 
even the current rent to the superior land- 
lord. We must Jiold accordingly that the 
creditor has not proved legal necessity for 
the transaction. 

Even if we assume, however, that there 
w’^as legal necessity for the loan, the posi- 
tion of the creditor is beset with inex- 
tricable difficulties. Where a Hindu widow 
obtains a loan, she is at liberty to bind 
herself personally, or, when the purpose 
for which she borrows is a necessary one, 
she is equally entitled to bind her husband’s 
estate. Whether in a particular case the 
widow intended to bind herself alone or to 
bind the estate as well, must be gathered 
from the statements, if any, in the deed, or 
from the surrounding circumstances: Vamo- 
dar v. Bat Jankibai (21), Frosauna Kumar 
Nandi V. JJmedar Raja O/iowdhanj (22). 
In this respect, there is no real dis- 
tinction in principle between a case where 
a charge is formally created by the widow, 
and another where she executes a bond for 
the money advanced: Hurry Molmn Rai 
V. Gnuesh Chunder Doss (23), Rammomar 
Milter v. [clihamoyi Dasi (24), Veera 
Soorappa v. Errappa Naidu (25), Regidla 
Jogayya v. Y enkatarathnammd(^*2,\S) , Veerabadra 
Aiyar v. Maruda Nachiar (27), Sdkrabhai v. 
Maganlal (28), Umrootram v. Naraynndas{29) ^ 
Ihrji V. Sanibhu (80), although the contrary 
view has sometimes been maintained: Rama- 

(18) 2 N. W. P. H. C. R. 78. 

(19) 24 A. 547; A. W. N. (1902) 169. 

(20) 11 B. 609. 

(21) 5 Bom. L. R. 350. 

(22) 3 Iiid. Caa. 692; 9 C. L. J. 88; 13 U. VV. N. 363. 

{22^ 10 C. 823 (F. B.). 

(24) 6 C. 36; 6 C. L. R. 429; 5 Tnd. Jur. 570. 

(25) 29 M. 484; 1 M. L. T. 287; 10 M. L. J. 499. 

(26) 5 Ind. Caa. 271; 7 M. L. T. 112; 20 M. L. J. 
412; 33 M. 492. 

(27) 8 liid. Cas. 1072; 21 M. L. J. 320; 9 M. L. T. 
236; 34 M. 188; (1910) M. W. N. 799. 

(28) 26 B. 206 (F. B.); 3 Bom. L. R. 738. 

29) 2 Borr. 226. 

30) 24 B. 186; 1 Bom. L. E. 627. 
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samiv. Spllattammal (81), Narana Maiya v. 
Vaateva Karanta (3*2), Ginbala Dasfti v. 
Srinath (Viandra HinghiSii), Trasaima Kumar 
V. Timed ar Baja (22), Gadge^ppa Desai v. Apaji 
(84 \ Bhiraj Singh v. Manga Bam (85), 
Kallu V. Faiyaz AH Khan (36). It ia posaible, 
however, that where a charge has boon 
created by the widow on the estate, 
there may bo surer indication of lier 
intention to make the estate liable than 
where she liad executed a promissory-note; 
but once tlio intenlion is established, the 
effect of her act must depend upon the 
nature of the debt which is recoverable 
from the estate in the hands of the rever- 
sioner if it has been incui'red for necessary 
purposes. Tested in the light of these 
principles, the creditor here is in a precari- 
ous position, as there is nothing to indicate 
that the widow intended to make tlie estate 
liable for the loan. The rent was primarily 
payable out of the income as it accrued, 
and if by reason of any temporary difficulty, 
the widow was driven to raise a loan, there 
is no reason why one should assume, in the 
absence of clear indicatioti to that effect, 
that she intended to throw a permanent 
burden upon the inlieritance rather than 
to re-pay the loan out of the income for 
subseciuent years wliicli could be absolutely 
at her disposal. In this connection we must 
bear in mind that as laid down by their 
liordshij^s of the Judical Committee in Jihan 
Krishna Roy v. lirojo Lai Sen (7) and by 
til is Court in Krtsto Gobind M<tjnnuJar v. 
Hem Ch under ijhm'dhury (87), Mahumel Sadfd 
AH V. Hara S undart Dehy i (8S) and Biresivur 
Bos Bey V. Kamal Kumar Butt (39) a decree 
for rent which has accrued duo after tlie dviath 
of her husband, is prima facie, a personal decieo 
against the widow, although when such a 
decree has been olitainod by the entire 
body of landlords, under the provisions 
of the Bengal Tenancy Act, the tenure 
itself may pass into the hands of the pur- 


(31) 4 M. 37o. 

(32) 17 M. 208; 4 M. L. J. 63. 

(33) 12 C. W. N. 769. 

(34) 3 B. 237. 

(35) 19 A. 300; A. W. N. (1897) 69. 

(36) 30 A. 394; 6 A. L. ,1. 367; A. W. N. (1908) 173. 

(37) 16 0. 51K 

8«) 15 Ind. Oas. 361; 16 C. W. K. 1070. 

30) 16 Ind. Oas. 437; 17 0. W. N. 337. 


chaser, as the result cf a sale in execution. 
Apart from this initial difficulty, there is 
a graver obstacle in the path of the 

creditor in ihe case befc re us. It is net 
enough to show that the >\idow intended 
•to create a liability upon the estate in her 
hands. The creditor has further to establish 
that ho intended to enforce such liability. 
The real question in fact is, what was 
liable to be sold and what in fact was 
actually sold. In the investigation of this 
question, the frame of the suit, the judgment, 
the decree, the execution proceedings, the 
sale-proclamation, the amount of purchase- 
money and the conduct of the parties, must 
all be taken into account; the sale certificate 
is by no means conclusive. As the proceed- 
ing may be against the widow personally 
or against the widow as representing her 
husband’s estate, the true test is to see 
whether the proceedings in which the sale 
was direc'fcf^d was brought against the wid^w 
pors)mlly or with a view t) affect th^ 
whole inheritance : Jugul Kishore v. Jotenlro 
Mohun Tagjre (40), General Manager of the 
Itaj Burbhauga. v. Maharajah Coomar Rama^ 
put Singh (41), Srinath Bass v. TTari Fada 
M it ter (42), Rim Lil v. Akh^y Charan Mitter 

(43), Rvj RiuVia Kissen v. Nauratnu Lai (44), 
Broja Kath Pal v. Jujjeswar Bigchi (45), Kisto 
Moye? Basse ^ v. Prosunno Naraiti ChowIhry{4!6)y 
Bisto Bfiary v. By math Pershad (47), Baijun 
Baohey v. Brij Rhookiin Ball (4S), Bireswur 
BasBey v. Kamal Kumar Butt (89), Mahomed 
Sadiif^ AHv.H ira Snn i iri De5yjt(3S), Trilochan 
V. Bikk3S o:ir (49). It is not necessary that 
the reversioner should be joined as party 
to the suit, but if he is se joined, the 
fict would aff>rd clear indication that 
the creditor intended to make the inherit- 
ance liable and not to restrict his remedy to 
the qualified interest of the widow ; Bhagirathi 

(ID) 11 I. A. O'i; 10 C. 9S3 (P. C.); 8 Ind. Jar. 455; 
4 Bar. P. 0. J. 553. 

(41 • 14 M. I. A. 6D5; 10 B. L. R. 291; 17 W. R. 439; 

2 Sath. P. C. .T. 675; 3 Sar. P. C. J. 117; 2D E. R. 912. 

(42) 3 C. W. N. 0.37. 

(441)7C. W. N. 619. 

(44) 6 0. L. J. 49.). 

(45) 1 Tnd, Cas. 62; 9 C. L. J. 346. 

(46) 0 W R. 30 k 

(47) 16 W. R. 49; 7 B. L. R. 213. 

(48) 2 I. A. *275; 1 C. 133 (P. C.); 24 W. R. 306; 3 
Suth. P. 0. J. 207; 3 Sar. P. 0. J. 641. 

(49) 14 Ind. Oaa. 839; 15 G. L. J. 423. 
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BIRBAL V, KISnORI LAL. 

Doss V. Baleswar Bagarti(bO), Mohima Chunder 
Chowdhry v. Bam Kishore Acharjee Ohon^dhry 
(5), Srlnath Doss v. Hurt Pada Mitter (42), 
Bugendercliunder Gho$e Kaminee Dossee (51), 
Llo'jd V. Johies{b2)\ Story on Equity Pleadings, 
Article 1 14. Tested in the light of thesd 
principles, what is the position of the 
creditor in the case before us ? There 
is no indication whatever that ih the 
suit on the money bond he intended to 
obtain a decree which would operate against 
the inheritance. The claim was, in form, 
personally against the widow. The decree in 
the face of it was personally against her. In 
the execution proceeding, her right, title and 
interest was put up to sale and was purchased 
by the decree-holder, who paid for the share 
of the property now in dispute, one-half of 
Rs. 7 45, though the value thereof was, according 
to the plaintiff, not loss than Rs. 2,100. What 
was sold was, prima facie, her limited interest, 
and it is impossible for us to hold that the 
entire inheritance was intended to be and was 
actually brought to sale. Consequently, the 
interest acquired by the purchaser terminated 
on the death of the widow. In this view, it is 
immaterial that the sale, though voidable 
because held in contravention of section 90 of 
the Transfer of Property Act, was not avoided 
by the widow ; her omission to do so could not 
give the sale greater efficacy than it possessed 
or enlarge the interest acquired by the pur- 
chaser thereunder. We hold accordingly that 
the plaintiff became entitled to the property 
on the death of her mother. 

fi It is plain that no question of limitation 
arises. Whether we apply Article 120 or 
Article 141 the suit is obviously in time. Nor 
can objection be taken to the grant of a decla- 
ratory decree under section 42 of the Specific 
Relief Act. The property is not in the posses- 
sion of the defendants and the plaintiff could 
not ask for ejectment as against thorn ; 
Siihramanyan v. Paramaswaran (53), Mahiiya 
Pillai v. Ticumalaperumal Pillai (54) 


(oO) 10 Ind. Cas. G36j 10 C. L. J. loo; 17 C W N 
877:41 C. G9. ’ i 

r ^ ) n;2SatIi. P. C. 

J. 77; 2 Sar. P. 0. J. 275; 20 E. 11. 92. 

(62) (1804) 9 Vos. (Juu.) 31 ; 32 Eng. Eop. 014; 7 B. 
B. 

(53) 11 M. no. 

(64) 12 Ind. Oas. 170: 10 M. L. T. 277; (1912) M 
'Vy.N.161;21M.L.J.lO22i80M.02. 
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Nor could she join in this suit the 
under-tenure-holder who has obtained posser- 
sion under the Patni Regulation for the satis- 
faction of his lien ; his possession is rightful 
and the plaintiff has no cause of action against 
him. The only question in controversy is, 
whether on the death of the plaintiff’s mothe’’, 
the property vested in hei or still continued in 
the hands of the execution -purchaser: for the 
reasons assigned, it has been rightly declared 
that the property vested in the plaintiff. 

The result is that the decree of the District 
Judge must be affirmed and this appeal dis- 
missed with costs. 

BEACHCRorr, J.- -I agree. 

Appeal dismissed. 


ALT.AHABAD HIGH COURT. 

Second Civil Appeal No. 338 op 1913, 
April 9, 1914. 

Present : — Mr. Justice Raiiquoand 
Mr. Justice Piggott. 

BIRBAL — Defendant — Appellant 
versus 

KISHORI LAL — Pl aintipp — Respondent, 

Contract — Principal an I ay?nt A<pnt hnyinj pro* 
perty with principaVs m >1X3 y —Liability to acconnt. 

When an agonfc uaja a dDb fc dai to hia principal in 
ord3r to obtain valaablo p,’)p3rty for himaolf, ho in 
fact realiaoa tint d for an I o i bolialf of hia princi- 
pal anl ia liable to acooant for tho samo. 

Second appeal from a decree of tho 
Second Additional Judge of Aligarh. 

Messrs. M, L, Agarwala and Gobind Prasad, 
for the Appellant. 

Dr. Satish Chandra, Bancrji, for tho 
Respondent. 

JUDGMENT. — In disposing of this second 
appeal we are bound by the findings ol 
fact recorded by tho lower Appellate Court, 
Wo take it then that in the mouth of July 
1907, Tilok was the agent of a zemindar, 
named Tara Chand. There was a person 
named Haim man Prasad who was indebted 
to Tara Chand to the extent of Rs. 416-4-0 
on two items of account. One of these 
was a small sum duo on account of costs 
of a certain decree. Tho other item was 
one of Rs. 39J-4-0 duo cn account of 
arrears of revenue which had been paid by 
Tara Chand on behalf of Hanuman Prasadf 
Taxa Chand being lamd^ardar. Under thesq 
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circumstances on the 6th of- July 1907, 
Tilok joining with himself his cousin, 
Chliiddu Lai, entered into a contract of sale 
with Hanuman Prasad. By this contract 
the latter purported to transfer certain 
immoveable property to Tilok and Chhiddu 
Lai and covenanted that a sum of 
Rs. 416-4-0 out of the consideration was to 
be left with the vendees to pay olf a debt 
due from Hanuman Prasad to Tara Chand. 
The present suit is one against Tilok after 
the termination of the agency to recover 
from him this sum of Rs. 416-4-0 as also 
other items realised by him as havinda which 
are not now in dispute. The contentions 
before us in appeal are that the suit will 
not lie against Tilok alone and that no 
decree at all can bo passed against him, 
because there was no privity of contract 
as between Tara Chand and Tilok in 
respect of the sale of July the 6th, 1907. 
It seems to us that the Courts below have 
taken a correct view. When an agent uses 
a debt due to his principal in order to 
obtain valuable property for himself he in 
fact realises that debt for and on behalf 
of his principal and is liable to account for 
the same. It seems to us of no consequence 
that Chhiddu Lai was joined with Tilok in 
this transaction. The money representing 
the debt of Rs. 416-4-0 virtually came into 
the possession and control of Tilok and as 
a matter of fact he tendered evidence, 
though it has not been believed in the 
Courts below, to prove that he alone actually 
paid this money to Tara Chand. Wo 
dismiss this appeal with coats. 

Appeal dUmUml, 


CALCUTTA HIGH COURT. 

Civiii Rule Ifo. 1271 op 1913. 
January 9, 1914. 

Present: — Mr. Justice Coxe and Mr. Justice 
D. Chatterjee. 

DEBl PROSAD— Petitionek 
versus 

RAM GHULAM SAHU and others— 
Opposite-Party. 

himtathn Ait (fJSC o/ 1938), SfM. [,ArL Sorkhol 
^Eiitry of balance — Diht barred promise to pay-^ 
Account stated — Contract Act (IX of 1872), s, 25. 

A sorkkol showing moraly a balance da-s and not 
containing any promise to pay within the meaning of 
section 25 of the Contract Act, cannot be relied on to 
recover a time-barred debt entered therein. 


Civil Rule ’against the decision of the 
Munsif of Sewan. 

Babu Itajendra Prasad, for the Petitioner. 

J)r. Dwarka Nath M it ter, for the Opposite 
Party. 

JUDGMENT. — This was a suit on a 
document called sorkhol which ran as follows; 

‘Interest at tJio rate of Re. 1 per cent. 
Sd. Debi Prosad of Maharajgunj. By my 
own pen. 

“Le/iVirt (account) of Rum Ghulam Sahu 
and Naubat Rasu fCulwar of Maharajgunj, 
Samhat 1969.” 

“Credit — credited on the 8th Assin Badi, 
Sd. Debi Ram Rs. 130. 

Cash rupees twenty-tive, Rs. 25. Former 
cash Rs. 105, or total Rs. 130. 

“Debit -Nil.” 

The suit was decreed and the defendant 
has obtained from this Court a Rule on the 
opposite party to show cause why the 
decree should not be modified on the ground 
that a portion of the claim is barred by 
limitation. We are informed that out of 
tho entry of “Rs. 105 former cash” in the 
sarkhol sums aggregating to Rs. 54-4 
were advanced on or before the 22iid April 
190.) and were, therefore, barred on the 
4th October 1912, the date of the sorkhoL 
It is argued on behalf of the petitioner that 
tho suit as regards this amount of Rs. 54-4 
is barred by limitation. A number of 
decisions has boon sliown to us out of which 
we may cite Shankar v. Mukia (l), Gorind Das 
V. Sarju Das (2) and llamaswami Filial v 
Kuppmwami Filial (3). They all support 
the petitioner's plea. 

On the other hand, it has been argued 
that the case may be regarded as one coming 
within the scope of Ai»ticle 64 of the first 
Schedule of tho Limitation Act. That Article 
refers to money due on accounts stated 
between the parties. The sorkhol, however, 
as described above does not appear to us to 
be an account stated but merely a balance. 
A perusal of the documej.t shows that there 
is no promise to pay within the meaning of 
section 25 of the Contract Act. 

The Rule is made absolute and the principal 
sum decreed is reduced by Rs. 54-4. 

Buie made absolute^ 

(1) 22 B. 513. 

(2) 30 A. 26S; 6 A. h. .T. 274; A. W. N. (1903) 123. 

(3) 7 Ind. Cas. 901; 8 JM. L. T. 232; 20 M. L. J. OSOi 
(1010) M. W. N. 547. 
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OALCtJTTA HIGH COURT. 

Second Civil Appeal No. 848 of 1912. 
May 27, 1914. 

Present: — Mr. Justice Holm wood and 
Mr. Justice Chapman. 

SHIBA SUNDARI DASI^-Plaintipp-^- 
Appellant 
versus 

RAM GOBINDA DAS and otiieus — 

De PE N D ANTS — Re SPOND E NTS . 

Hindu Law — Alienationby widow —Mortgage of whole 
eitute—Conwnt of next reverdonarg heir —8 tie of estate 
under mortgage^deeree before widow's death — It‘>rer- 
sionerSf right of. 

A complete alionatioii by a Hindu widow of her 
entire interest in her deceased husband’s estate with 
the consent of the whole body of persons entitled 
to succeed as immediate reversionary heirs, passes 
a good title to the transferee as against the acrtial 
reversionary heirs. Similarly, an alienation by 
a widow by way of mortgage of a portion of the 
estate of her deceased husband, without proof either 
of legal necessity or of reasonable inquiry and honest 
belief as to its existence but with the consent of the 
next reversioner for the time being, will bo 
valid and binding on the actual reversiomw, if the 
presumption of legal necessity or reasonable inquiry 
and honest belief raised by such consent is not 
rebutted by cogent proof. 

Debt Prosad Chowdhry v. Qolap Bhagat^ 19 Ind. 
Cas. 273; 40 C. 721; 17 C. W. N. 701; 17 C. L. J. 499, 
relied upon. 

Putin Chnndta Mandat v. Blai Matulal^ 8 C. L. J. 
280; 12 C. W. N, 837; 35 C. 939; Hari Ki-sen Bhagat 
V. Bajrang 8ahai Suigh, 1 Ind. Cas, 434; 13 C. W. N. 
644; 9 C. L. J. 463, referred to. 

Therefore, where a conditional alienation by way 
of mortgage, by a Hindu widow, of her entire interest 
in the estate is made with the consent of the next 
reversioner and that alienation becomes complete by 
operation of law by the sale of the mortgaged pro- 
perty before the right to object to the alienation 
accrues to the actual reversioner, he cannot impugn 
it afterwards. 

Appeal against the decree of the Officiating 
District Judge of Zillah Rangpore, dated the 
10th of January 1912, modifying that of 
the 1st Munsif at Gaibaiidah, dated the 27th 
of July 1911. 

Babu Stirendra Chandra Sen, for the Appel- 
lant. 

Babu SarnaftU Chandra Dutt, for the Re- 
spondents. 

JUDGMENT. — This is an appeal from 
the judgment and decree of the learned 
District Judge of Rangpore in a suit for 
rent for the years 1315 and 1316 brought 
by the plaintiff as 4 annas co-sharer landlord. 
The defendants Nos. 3 to 5 are the landlords 
of the 12 annas, and the defendants Nos. 1 
and 2 are tenants. One Shibu was the origi- 


nal proprietor of the 4-annas estate. He 
died leaving a widow named Surjamoni. She 
mortgaged the whole 4-annas with tlie con- 
sent of the then nearest reversioner a 
daughter’s son named RamratHn,to defendants 
Nos. 6 and 7. The 4-aunas was sold in 
execution of the mortgage decree and pur- 
chased by the defendants Nos. 6 and 7 who 
sold it to tlie plaintiff in the year 1908. Upon 
the death of Surjamoni which took place in 
1315 (1908-09) which must liav^e been after 
the sale, inasmucli as her name appears in 
the sale certificate, the defendants Nos. 3 to 5, 
the then nearest reversioners, b3came entitled 
to the estate, Ramratan having died pro 
viously in the year 1900. The Munsif, 
following the decision of this Court in Pnli/n 
Chnndta Mandal v. Bolai Mandat (1) lield 
that the entire estate had passed to the 
plaintiff by his purchase from defendants 
Nos. 6 and 7. The learned Judge in the 
Court below, following another decision 
reported as l£arl Kissen Bhngat v. Bap'nug 
Sahal Singh (2), lias held that the widow 
with the consent ot* the nearest reversionary 
heir cannot m«)rtgago her husband’s 
estate so as to bind all the reversionary heirs 
in future and he has, therefore, lield that the 
plaintiff is only entitled to the rent up to 
the end of the year 1315, and tliat from 
the year 1316 when the succession opened to 
defendants Nos. 3 to 5 he is not entitled to 
the rent. When these decisions of the 
lower Courts were passed the judgment 
of the Full Bench in tlie case of Dehi 
Prosad Chowdhry v. Oolap Bliugat (3) bad not 
been delivered. According to that ruling 
alienation by way of mortgage by a Hindu 
widow as the heiress, of a portion of the 
estate of her deceased husband, without 
proof either of legal necessity or of 
reasonable inquiry and honest belief as to 
its existence, but with the consent of the 
next reversioner for the time being, will be 
valid and binding on the actual rever- 
sioner, if the presumption of legal necessity 
or reasonable inquiry and honest belief 
raised by such consent is not rebutted by 
more cogent proof. 

In dealing with this matter the Full 
Bench held that a complete alienation by 


(1) 8 0. L. J. 280; 12 0. W, N. 837; 36 C. 939. 

(2) I Ind. Cas. 434; 13 0. W. N. 644; 9 C. L. J. 463. 

(3) 19 Ind. Oas. 273; 40 0. 721; 17 0. W. N. 701; 17 
C*. L. J. 499. 
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the widow, tliat is to say, the alienation 
of her entire interest in the estate 
inherited by her from her husband with 
the consent of the whole body of persons 
entitled to succeed as immediate rever- 
sionary heirs would give the transferee 
a good title as against the actual rever- 
sionary heirs at the time of her death. 
The learned Judges who decided this 
question appear to have avoided expressing 
any decided opinion as to whether the 
i^iortgage of the entire interest was such 
an alienation. But Mr. Justice Stephen, 
who is the only Judge who pronounced 
an opinion upon the point clearly, says 
that ^‘if the alienation is made with the 
consent of the then heirs of her husband.” 

It is not suggested in this case that a mort- 
gage is to be distinguished in this respect 
from a sale. The same inference can be 
drawn from the remarks of Mr. Justice 
Mookerjee at page 782, where he speaks of 
alienation by a Hindu wi<low of her entire ^ 
interest in the estate and in the next 
sentence, speaks of alienation by way of 
mortgage making no distinction between the 
meaning of the word alienation in the two 
passages. One of us who was a party to the 
judgment of the Full Bench also holds the 
same view, although there was nothing 
expressed in the judgment as it was not 
necessary. There is one line in the judginent 
of the learned Chief Justice which might 
raise an inference to the contrary, where he 
says, “here the alienation is only of a part of 
the husband’s estate and that by way of 
mortgage.” But the question which he was 
then dealing with was the alienation of a 
part of the estate and there was in fact no 
decision as to the difference in effect between 
a sale and a mortgage, nor in this case 
does it appear lo us to matter, for the sale 
was complete by operation of law before the 
defendants Ncs. 8 to 5 obtained any right to 
object to the alienation. A conditional 
alienation of the entire interest was made by 
the widow with the consent of the next 
reversioner. That alienation became com- 
plete by the sale and we do not think that the 
present reversioners can impugn it. 

That being so, the judgment of the learned 
Judge must be set aside and that of the 
Munsif re.stoj'ed with costa, 

Appccdl* (dloujed. 


MADRAS man court. 

Second Civil Appeals Nos. 2118 and 2601 
OF 1912. 

July 22, 1914. 

Present'. — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

In S. a. No. 2118 op 1912. 

VIJAYA BHUSHANAMMAL — Defendant 
— Appellant 
versus 

C. N. EVALAPPA MUDALIAR — Plaintiff 
— Respondent. 

In S. a. No. 2601 op 1912. 

THRIUPATHI MUDALI and othbhs — 
Defendants — Appellants 
versus 

PONNURANGA MUDALI— Plaintiff— 
Respondent. 

Transfer of Property Act (fT of 1882 ), s. 87 (d) — 
Severance of morfyage-iiebt —Precious suit hy co-rnoii- 
gagee for Ins share of debt Subsequent suit by other co- 
mortgagee for his share oj debt not barred. 

A Tuortgage-debt can be ‘ said to l)e severed with 
the consent of the mortgagor under section 67 (d) 
of the Transfer of Property Act, where in a suit 
brought by one of tl»e co- mortgagees for his share of 
the debt in which tho mortgagor was also a party, 
the Court passes a decree for sale to recover 
his share of the debt. On the basis of such severance, 
another co-mortgagee can legally maintain a suit to 
recover his share of the mortgage-debt. 

Second appeals against tho decrees of the 
District Court of Chingleput, in Appeal 
Suita Nos. 428 of 1911 and 449 of 1911, 
preferred against those* of the Court 
of the District Munsif of Poonamallee, in 
Original Suits Nos. 693 of 1910 and 695 of 
1910 respectively. 

FACTS. — On 19th May 1877 the first 
defendant and his brother executed a mort- 
gage-bond for Rs. 1,200 in favour of one 
Kandasami Mudali and Giribalu Muduli, 
mortgaging certain properties belonging to 
them. One Ponnuranga Mudali, tho legal 
representative of Kandasami Mudali, brought 
a suit. Original Suit No. 212 of 1889, on the 
tile of the Court of Poonamallee for recovery 
of his share of the mortgage-debt and obtained 
a decree for the same. The interest of 
Giribalu Mudali had become vested in 
several persons and finally in the plaintiff (as 
the heir of one Andalammal) in whom it 
became vested under a Will. The present 
suit by the plaintiff is to recover the share 
of the mortgage-debt due to Giribalu Mudali. 
Meanwhile, the mortgaged properties had 
passed into several hands by means of sale etc. 
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The District Munsif held that the plaintifE 
was entitled to sue and that the bond was 
genuine, but dismissed the suit on the ground 
that as the mortgaged properties had 
passed several hands, they might have 
purchased the properties in the belief 
that the mortgage had ceased to be 
enforceable and the new provision in 
section 31 of the Limitation Act cannot bo 
utilized to deprive them of any right. The 
District Judge on appeal held “tliat though 
the decree passed in 1333 for a sale for half 
share of the mortgage-debt may be illegal, 
still that does not affect the position of 
what remains.” The present suit is for the 
whole of the balance mortgage money and 
it is brought by the person who alone has 
an interest in the bond. As regards tho 
question whether bona fide purchasers should 
be affected, he held that the respondents 
are, therefore, in the position of persons 
who were ignorant that a valid mortgage 
existed upon the land, and it is a well- • 
known rule of law that such a position 
cannot affect the right of the mortgagee.” 
He accordingly sot aside the order of the 
lower Court and passed a decree in favour 
of the mortgagee. The present appeal is 
against that decree. 

Mr. S, T, Srinivasa Gopalachorlar, for the 
Appellants. 

Mr. T. Narasimha Aiya^iger, for the Re- 
spondents. 

JUDGMENT. — There are no merits in 
this second appeal. Some technical objectums 
are raised, but the only arguable objection 
is that section 67 {d) of the Transfer of 
Property Act prohibits a suit by one of 
several co-mortgagees who is intere.sted in 
part only of the mortgage money from suing 
for sale of a corresponding portion of the 
mortgaged property, “unless the riKjrtgagees 
have with tlie consent of the mortgagor 
severed their interests under the mortgage”, 
and that the present suit is such a suit. 

The rather unhappy wording of the 
section, no doubt, lends some colour to this 
contention, but we do not think that tho 
Legislature intended to enact that if tho 
severance of the interests of the mortgagees 
took place in any other lawful mode legally 
binding on the mortgagor (say, by the decree 
of a Court of law in a suit to which the 
mortgagor was a party and which became 
binding on him though he did not giyii 


his consGub to the passing of the decree 
which had tho legal offoot of croating tho 
severance), tho marfcgigjr could resist a 
suit for sale for recovery of a portion of 
tho mortgage money on the bxsis of such 
severance. The Legislature merely intended 
to protect the m ortgagor from the harrass- 
ment of a multiplicity of suits where tho 
severance of the interests of tho mortgagees 
took place without his consent. Tho decision of 
the Court of Justice creating such a severance 
and binding on the mortgag ^r must be at least 
as effective legally as tho mortgagee’s con- 
sent to tho severance. In the pre.sent case, 
there was a decree in a suit brought by tho 
plaintiff's co-m )rtgagoo to which suit the 
mortgagor was a party and it declared that 
there had been a severance of the mortgage 
biiiling on the mortgagor. That decree 
might be erroneous but it was not appealed 
agiinst and has become final. The plaintiff’s 
claim for recovery of his share of the mort- 
gage money on tlie basis of such severance 
cann(;t, therefore, be resisted by the mort- 
gagi>r. 

This second appeal fails and is dismissed 
with costs. The connected Second Appeal 
No. 2601 of 1912 follows. 

As regards the niemoranduui of objections 
in Second Appeal No. 2601, tho Ilistrict 
Judge Wcis right in crediting the amount 
paid by the sale of a portion of the m )rtg.aged 
property towards the principal of the mort- 
g.ige-debt, in the absence of any specific ap- 
propriation by eitlier party. The principal 
amount is the earlier debt and though by 
indication from circumstances a payment 
might in some ca.ses appropriately be cre- 
dited towards interest in the first instance 
[See section 60 of the Contract Act and sec- 
tion 76, clause (//), of Act IV of 18821 there 
might be circumstances indicating tlie other 
way also and we think the learned District 
Judge was right in holding that there were 
such circumstances in this case. 

The meniarandam of objections is dismiss- 
Ovl with co.sts. 

Appeal and objections both dismissed. 
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MAHOMGD MOZAFFEB ALl ABBAF ALL 

CALCUTTA HIGH COUKT. 

Secokd Civil Appeal No. 428 op 1912. 
May 14, 1914. 

Present: — Mr. Jaatice Holm wood and 
Mr. Justice Chapman. 

Han MAHOMED MOZAFPER ALI 

BHUTAN — Defendant — Appellant 
versus 

ASRAP' ALI — Plaintiff — Respondent. 

Sale or mortgage — Qupittiou of intention — Transfer of 
Property Act (IV of 1882), ». 68 (c) — Regulation 

XVII of 1806, s. 3 — ^'Certain date'* — Tender- 
Tender, if denied^ cannot he questioned as insufficient. 

Whether a particular transaction is an out and out 
sale or a mortga^ by conditional sale depends on the 
intention of parties to be gathered from circumstances. 

Regulation XVII of 1806 and section 68 (r) of 
the Transfer of Property Act both make time the 
ossoneo of a mortgage by conditional sale and there 
is no difference Ix^twecn the two laws. 

The words “on a certain date” in sootion 68 
(c) do not imply that the mortgagor cannot make 
a tender before that date. The “certain date” 
means only the last date. 

A person who denies that any tender was made 
to him cannot question its sufficiency or validity. 

Appeal against the decree of the District 
Judge, Noakhali, dated 20th November 1911, 
reversing that of tlie Munsif at Sudharam, 
dated 17th May 1911. 

Babu Brojendra Nath Chatterjee^ for the 
Appellant. 

Babu Jotindra Mohnu Ohosh, for the Re- 
spondent. 

JUDGMENT. — We are of opinion that the 
judgment of the loarnefl Judge in tlie Court 
below must be affirmed although one or two 
fiprors into wliich he ha.s fallen have been 
pointed out to us. He was not right in using 
tlio evidence of the two witnesses who told 
him that the wliolo transaction was a mort- 
gage by conditional sole, and he was not 
riglit in his interpretation of tlie Transfer 
of Property Act by reference to Regulation 
XVII of 180G. But as regirds tlie first point 
the circumstances which have always boon 
held to bo good evidence of the intention of 
the parties are sufficiently clearly set out to 
enable us to deal fully with the matter; and 
as regards the second objection the Judicial 
Committee of the Privy Council in the case of 
B.ilkisheu Dasv. \V. F, Legge (1) have 
gone very near to doing what the learned 

(1) 22 A, 149 (P. C.)i 4 C. W. N. 163; 27 I. A. 68; 2 
Com. L. B. 523; 7 Sar. P. C. J. 64> 


Judge has done in this case; and in discussing 
the intention of the Legislature as indicated in 
Regulation XVII of 1806 and in the Transfer 
of Property Act they practically held that the 
effect of the Regulation of 1806 was to make 
time of the essence of the contract and that 
the Transfer of Property Act intended to 
state the existing law and practice of India, 
that is to say, that there is no difference 
between the two laws. As a matter of fact 
the crux of the question raised by the con- 
struction of these two Acts is that in the 
Regulation the word by a certain date” is 
used, and in the Transfer of Property Act 
the words on a certain date* is used; and it 
is contended on the authority of a remark 
made by one of the Judges in the case of 
Klmiram Mondol v. Kitye Chand Sirdar (2) 
that the certain date of payment within the 
meaning of sub-section (c) of section 53 of 
the Transfer of Property Act is an essential 
element of a mortgage by conditional sale. 
The Chief Justice says in that case that in 
the particular case before the Court he did 
not think that there was any certain date of 
payment within the meaning of the section, 
but he does not lay down that ‘*on a certain 
date” means that the tender cannot be made 
before that date. The certain date which is 
laid down must according to all rules of 
interpretation he the last date and it would 
be both inequitable and impossible to hold 
that in this country of long distances and 
poor means of communication a man must go 
travelling all over the country on the par- 
ticular day on the chance of finding his 
creditor anil tendering the money to him, and 
that he could not go on any previous day. 

Having disposed of tlieso preliminary 
points we will briefly sot out the circum- 
stances wffiich induce us to hold that this 
tiunsaction was a conditional sale between 
Muhammadans and not as it purported to be 
an out and out sale. 

The first point is that the kobalay the 
knbuliat and the ekrarmimi. are contempora- 
neous documents, registration in our, opinion, 
being the test of when a deed of sale is 
completed. The drafting and the execution 
of the deed of sale was eight days before the 
registration. But the ekrarnama which 
purported to deal wdth the deed of sale and 


(2) 11 C. W. N. 400 at p. 403; 0 C, I,. J. 208. 



INDIAN OASES. 


[1914 


94 


HAJI MAHOWfiO MOZAFFER All f. ASRAP AW. 

the kahuUat was registered at the same time 
in the presence of both parties. We, therefoi»e. 
think that the transaction was one and 
indivisible. When we come to look to the 
ekrarnama itself we find that there is a 
statement by the purchaser, who is the defend^ 
ant, that there was an understanding 
between the parties that if the total sum of 
Rs. 150 taken as consideration money of the 
kobfila be paid within 30th Chaitm 1313 
without interest ho would give up the said 
property, and in the meantime the plaintiff 
would pay an annual rent of Rs. 2640-5 
reserved by the kabiiUaf. This appears 
to us to be an admission that the intention 
of the parties wa.s to treat the deed as one 
of conditional sale. No interest is stipulated 
for becau.se the deed is between Mahomedans, 
and a deed of conditional sale is a specially 
suitable form for Mahomedans and is 
usually employed by them, because they are 
not allowed by their religion to take any 
interest, and it has been held on the highest 
authority that it is usual and natural for 
Mahomedans under these circumstances to 
make their documents appear as far as 
possible resemble deeds of out and out sale. 

The next and third circumstance is that the 
money advanced was considerably lower than 
the true value of the property, and this 
certainly is an indication that it was a loan 
and not a consideration for an out and out 
sale. 

The fourth point is that the plaintiff 
remained in possession, and this is the point 
which especially distinguishe.s this case from 
that of Kinuram Mondal v, Nitya Chand 
Sirdar (2) to which we have referred above; 
and the madi ryoti kabuUat with a condition of 
renewal under which he remained in posses- 
sion clearly fixed the same date for the 
expiry of the lease as wa.s fixed for the 
redemption of the property. 

On all these grounds we consider that the 
transaction between the parties was a con- 
ditional sale in the nature of a mortgage. 

We now come to the second question of the 
tender which it is urged was not valid by 
reason of the whole amount due not 
having been tendered. Now the finding of 
the Judge is that the defence that no tender 
was made cannot bo believed, and he finally 
found that it is' impossible to believe that the 
plaintiff did not make the tender, that is, 


that the plaintiff did make tlio tender and 
the tendey that he made was the same as 
the deposit which two days afterwards with 
the intervention of a holding he made in the 
Civil Court. That tender was of Rs. 150 
.stipulated for which bore no interest and a 
whole year’s rent. It is admitted by both 
parties that for the I'ont up to the end of 
1315 a suit had been brouglit by the 
defendant, and tlie rent that remained 

due was the rent for the year 1316. Now 
plainly on the terms of the pkrnmama the 
annual jama is fixed at Rs. 26-10-5 and 
there can, therefore, bo no arrear bearing 
interest within tlie year 1316, Tlio only 
other .sums which the plaintiff might have 
been called upon to tender Avere the jaheda 
and bpjaheda ‘lawful and unlawful expenses 
as well as the expon.ses incurred owing to 
laches on the defendant’s part for the 
property mentioned in the kohala.'^'* It is 
obvious that when the plaintiff made his 
tender he could not possibly divine what 
bill of costs for these expenses the defendant 
might present to him. It certainly was the 
defendant’s duty to present him with this 
bill of costs if there were any; and if he had 
then refused to meet them it might very 
well be said that tlie lender was not a lawful 
tender; but the defendant placed himself out 
of (’oiirt on this point bj denying that there 
was any tender at all; and the finding of the 
learned «ludge on tliis point concludes him. 
The tender, therefore, of Its. 150 and a 
year’s rent appears to us to have been a full 
and lawful tender; and upon the finding of 
the Judge that there was a valid tender we 
must hold that the amount must have been 
considered to have been actually produced 
and a.scertained. 

It is sought to he urged that in considera- 
tion of the two slight errors made by the 
learned Judge which might, the learned 
Vakil says, have given rise to this appeal, 
no co.sts should be awarded to the other side. 
Rut we are unable to .see the justice of this 
contention. The co.st8 are not awarded to 
the learned Judge. They are awarded to the 
respondent who is put to the expense of 
coming here to defend his rights which he 
has already obtained in the lower Court. 

We, therefore, think that this appeal must 
be dismissed with costs, 

A'ppeal dismmed. 
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MAUNG THA KADO V, MA THIN MYAINO. 

LOWER BURMA CHIEF COURT. 

First CivrL Appral No. 142 op 1911, 
Februarjr 16, 1914, 

Present : — Sir Henry Hartnoll, Kt., Offg. 

Chief Judge, and Mr. Justice Ormond. 

MAUNO THA KADO Appellant 
rers7is 

MA THIN MYAING— Rkspondest. 

BUfiidhist Law — llushaud ntid wife —Dc^prtion- for 
more than oue year — Dismliitwa of marriage. 

Wiiere iUe wife loft hor liunbaiid and lived 
separate from liini for a period of six j'oars and whore 
in the meantime the wife sought a divorce from the 
liusband for cruelty and the husband from the wife 
for a<lultery but no divorce was granted, and where 
17 mouths after separation tho husband took a second 
wife: 

HetJf on a consideration of tho facts, that the con- 
ditions contemplated by section 17 of Chapter V of 
the Manufjye for the dissolution of a marriage became 
complete. 

Mr. Pliar, for the Appellant. 

Mr. Bonianji, for the Respondent. 
JUDGNENT. 

Ormond, J. — Ma Thin Myaing claims to be 
tho adopted daughter of the deceased Ma 
Saung and the first inattei* to be decided is 
whether she has proved that she was. The 
learned Judge on the original side has found 
that she has proved the relationship which 
she alleges and on a perusal of the evidence I 
agree with this decision. There is no good 
reason to disbelieve U Tlia Shwc, wlio was a 
very close neighbour of Ma 8aung up to 
the time of her death. He says that he 
knows Ma Thin Myaing was Ma Saung’s 
adopted daughter by repute and because ^la 
Saung told him so. From his evidence it is 
clear Ma Thin Myaing lived with Ma Saung 
before her marriage, and that she was married 
from Ma Saung’s house. Mg. Tha Kado does 
not deny knowing of Ma Thin Myain g’s 
existence. Why should Ma Saung have 
taken Ma Thin Myaing into her house and 
supported her and according to U Tha Shwe 
and Ma Thin Myaing in the life-time of her 
father? 

There seems no reason to disbelieve Ma 
Thin Myaing in this statement of hers. 
Maung Ba Than, who says he is a clerk in 
the employ of the Burma Railways and so 
pnmn facie a respectable man, says tliat he 
once lived in Ma Saung’s house and that the 
laUer told him she had an adopted daughter 
at Tavoy. There is no reason to disbelieve 


this man. Ma Kyin Tha says that Ma 
Saung told her that Ma Thin Myaing was 
her daughter and treated her as such. She is 
a paddy trader and there is no good reason to 
disbelieve her. Maung Aung Myat. who 
says that he is a saw-pit owner, says that 
about 1908, Ma Saung said she had adopted 
a daughter. Maung Tha Kado has not met 
Ma Thin Myaing’s case satisfactorily and no 
desertion by Ma Thin Myaing is proved. 
Her son-in-law, who was also Ma Saung’s 
nephew, was witli-Ma Saung at her death, 
and according to U Tha Shwe her daughter 
used to live with Ma Saung. I consider Ma 
Thill Myaing’s adoption established. 

The next point for decision is whether the 
status of husband and wife existed between 
Ma Saung and Maung Tha Kado at the 
time of Ma 8aur»g‘s death. They were 
married in 1896. In June 1903 Ma Saung 
left the house where she and Maung Tha 
Kado lived bigether, and sued him for 
divorce on the ground of cruelty. She failed 
to obtain a divorce. As she never returned 
to liim, she must- bo taken to have deserted 
him in June 1903. She died in November 
1909, and so the parties remained .separate 
for some six years. But according to tlie Full 
Bench ruling of this Court Thein Pe v. U Pet 
(1), desertion of the husband by the wife for 
one year does not ipso facto and without any 
further and expressed act of volition on the 
part of either party to tlie marriage dissolve 
the marriage tie. Have there in this case 
been any acts of volition dissolving it? In 
December 1903, Maung Tha Kado sued Ma 
Saung for divorce on the ground of adultery. 
Til is was six months after her desertion of 
him. He may have lieen trying to get hold 
of her propei'ty by bringing such a suit, but in 
any case it shows that he wanted to divorce 
her. No divorce was granted as be was 
found not to have pn^ved his case. In Febru- 
ary 1905, he sued Ma Saung for restitution of 
conjugal rights and lost his case. He may 
in such suit have been actuated by a desire to 
get bold of her property and not by a desire 
to again cohabit with her, for he in that case 
allowed he had taken a temporary wife, one 
Ma Eik, and that he had been living with her 
for some twelve months. He made this state- 


(1) 3 L. B. R. 176 (F. B.). 
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ment on 15th November 1905. So that 
would indicate that he took Ma Eik about 
November 1904 or about seventeen months 
after Ma Saung deserted him — ^at any mte 
after the expiration of the year of desertion 
laul down by the Dhammathat. Ho 
endeavoured to make out in 1905, that Ma 
Eik was not his wife. In the present case he 
allowed that Ma Eik was his wife. This was 
in August 1911. 

He clearly took Ma Eik as his wife from 
the beginning and the taking of her as such 
was clearly an act of volition by him as 
indicating that ho did not desire Ma Saung 
any longer, and that he finally severed the 
marriage tie between them by doing so. The 
whole of the conditions contemplated by sec- 
tion 17 of Chapter V of the Manngye for the 
dissolution of the marriage became complete. 
Ma Saung left his house. She did not return 
within the year. It is not shown that ho 
maintained her in any manner after she left. 
Before he took Ma P]ik as his wife he did not 
claim Ma Saung as such. On the contrary he 
tried to divorce her. He had the right to 
separate and marry again and he finally sever- 
ed the tie between them by doing so. The fact 
that he sued Ma Saung for restitution of con- 
jugalrights after taking Ma Eik seems to mo 
not to affect the matter. Apart from the pro- 
bability that he wa.s then merely endeavouring 
to get hold of Ma Sauug’s property and that 
he had no intention of again cohabiting with 
her or treating her as a wife, she was no 
longer his wife for the reasons which I have 
set out above. It is true that Ma Saung did 
not defend the suit for restitution of conjugal 
rights on the ground that she was no longer 
the wife of Maung Tha Kado, but that she 
defended it on other grounds, which show as 
far as she was concerned a fixed determina- 
tion not to resume conjugal relations; but, in 
my opinion, it was open to lier tt) make such a 
defence and the argument can clearly bo 
raised and considered in this case where the 
contest is between those left behind by Ma 
Saung as to who is entitled to inherit her 
property and where it is necessary to deter- 
mine the legal status of each party to her. All 
facts showing what the status was must 
receive consideration. In my opinion at the 
time of Ma Saung’s death there was no tie 
of marriage existing batween her and Maung 
Tha Kado, 


The second ground of appeal has manifestly 
no substance in it. 

1 would dismiss this appeal with costs. 
Hartnoll, Orm. C, J.— I concur. 

Appeal dismisied. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 881 op 19U1. 
July 17, 1914. 

P remit: — Mr. Justice Ay ling and 
Mr. Justice Tyabji. 

THEVARAYA REDDY and others-- 
De ken dants — Appellants 
%'ersus 

YBNKATACIIALA PANDITHAN and 
OTHERS — Plaintiffs— Respondents. 

TranKfer of Ptoprrfy Act (JV of 1882), sn. 8.S, 84— 
J'cpftHit hij mortgagor of mortgage money hi Coiirt-^ 
CcHnition of intercat — Teri'lcr before action and tender 
after action —Tender an I deposit, distinction between. 

A mortgagor dopositod in Court, under section 83 
of the Transfer of Property Act, theamoint due 
upon the moi’tgagc, bul snbscMpientJy withdrew it and 
temlerod the same in Court at tlio hearing of the suit 
brought on the mf)rtgage; 

U'dit, Per At/hng, .7. (Ty ibjl, dissenting)- - 

That u dejiosit so math* is not wieh a ^'deposit *' 
within tin meaning of section 84 of the Transfer of 
Pn)perty Act oa to make intoi’est cease to run from 
the date of the doposii. 

Krishnaswymi Chettynr v. Pini'isnivami Chettyar, 8 
Ind. Cas. 763; 3> M. 4t; 9 M. L. T. laij (1911) I Af. W. 
N. 89, fallowed. 

Per Tgnhji, J. — Oat of tho two conditions essential 
to make interest cease to run under section 84 of 
the Transfer of Pro]>orty Act, (1) that there 
should be a doposit in Court, (2) that the mortgagor 
should havo dono all in his p )wer to make the mort- 
gagee draw money from Court, the mortgager having 
satisfied in this enso the latter condition was entitled 
to claim exemption from payment of interest. It is 
not necessary that tho mortgage-money should 
always remain in Court in deposit: it is enough if 
th*^ mortgagee is, otherwise, in a position to draw 
mouoy from Cfmrt. 

Krishnasawomi Chettyur v. Tlnmaeami Chettyar, 8 
Iml. Cas. 763; 35 RT. W. 44; 9 M. L. T. 131; (1011) 1 M. 
W. N. 89, distinguished. 
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Velayuda Naicker v. Ilyder Hufisan Khan Sahib, 
3 Fnd. Cas. 729; 6 M. L. T. 262; 19 M. L. J. 648; 33 M. 
100, Cfiatnpat Singh v. Jangu Singh, 16 Ind. Cas. 830; 
16C. W. N. 793; 12 M. L. T. 482; lOA.L. J. 379; (1912) 
M. W. N. 1151; 23 M. L. J. 738; l i Bom. L. R. 1223; 
17 C. L. J. 14, followed. 

The rule of English Law, that a tender before 
action followed np by a tender in Court after action, 
is a legal tender, applies also to India oven in cases of 
deposit of mortgage-money under section 83 of the 
Transfer of Property Act. 

Haji Ahdiil Rahman v. Haji Noor Mahomed, 16 B. 
14il,Jagnf Tirini Dtsi v. ^nha Gop'il Chaki, 34 C. 303 
at p. 321; 6 C. L. J. 270, Oyles v. Rail, 2 P. Wme. 378, 
Wallace v. M’ConncU, 13 Peters U. S. 136; 10 
Law. Ed. 135; Bisnell v. Hayward, 6 Otto U. S. 680; 
24 Law. Ed. 678; Dixm v. Clark, 5 C. B. 
365 at pp. 377, 8; 5 D. & L. 135; 16 L. J. C. P. 237, 73 
R. R. 747, Kinnau'd v. Troflnppe, 42 Ch. D. 610 at pp. 
616, 616; 68 L. J. Ch. 556; 60 L. T. 892, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Trichinopoly in Appeal Suit No. lOS of 
1912, preferred against that of the Court 
of the District Munsif of Kulitalai in 
Original Suit No. 414 of 1910. 

Messrs. 0. V. Ananlhakrlslma Iyer and 
Ji. i3. liangaswami Iyengar, for the Appel- 
lants. — Tender and deposit stand on the same 
footing. It is settled law that a valid tender 
out of Court, if improperly refused by the 
mortgagee, continues to bo effective and 
disentitles the mortgagee to future interest. 
In the case of a deposit, the money instead 
of being shown to the mortgagee is deposited 
in Court and the latter is at liberty to draw 
the amount so deposited. To claim the 
benefit of section 84 of the Transfer of Pro- 
perty Act the mortgagor must, no doubt, bavo 
done all he could to enable the mortgagee to 
take the money out of Court. In the present 
case the money was in Court deposit for a 
full year. The mortgagors ought not to bo 
prejudiced by disputes among the mortgagee’s 
representatives which alone prevented them 
from taking the amount. Even after with- 
drawing the amount the mortgagors were 
ready to re-deposit the same in Court and did 
in fact do so immediately after the suit .sum- 
mons was served and long before any written 
fltatemenb was filed by them. Kris\nxsct,mi 
Ohettiar v. Ranns^mi Ohettiar (1) Las not 
been correctly decided. 

Mr. V, Purnshottamd Iyer for Mr. T, R, 
Yenlcdtrami Saslrlar, for the Kespondents. — 
The decision in KrU\na.i vamt Ohettiar v. 
Bamasiifami GMtiar (1) is quite correct. Tho 

(1) 8 Tnd. Oaa. 763; 33 M. 44; 9 L. T. 131; (1910) 
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words ‘deposited in Court’ in section 84 of 
the Transfer of Property Act contemplate 
the case of a ‘continuing deposit’ and not a 
case of withdrawal. As their Lordships say, 
tho mortgagors might possibly have made 
use of it or derived some other benefit there- 
from. By depositing in Court, the mortgagor 
does not lose his control over the fund in 
Court and tho mortgagee does not become 
entitled to it unless and until the mortgagor 
has done all that should be done to enable 
the mortgagee to take the money out of Court, 

JUDGMENT. 

Aylixo, j. — The suit out of which thi.s 
second appeal arises was brought to recover 
the amount due on a mortgage-bond (Exhibit 
A) executed on 27th May 1895 by the defend 
ants Nos. 1 and 2 (1st and 2nd appellants) 
in favour of the late Ramakrishna Pandi- 
than, manager of the family to which tho 
plaintiff and the defendants Nos. 7 to 9 
belong. After the mortgagee’s death, as tho 
api)ollants wished to discharge the mortgage 
and as his legal representatives were disput- 
ing anumg themselves, the appellants paid 
the full amount due into Court on 1st 
October 1903 under section 83 of the Trans- 
fer of Property Act. Notice appears to have 
been given as required by that section, but 
as the mortgagee’s representatives could not 
settle their disputes, the money remained in 
Court till about a year later when the appel- 
lants withdrew it. The present suit was tiled 
on Gth August 1910. The sole question is 
whether under section 84 of the Transfer of 
Property Act, interest on the mortgage- 
debt ceases to run from the date of the deposit 
in Court (1st October 1903) in spite of the 
subsequent withdrawal. 

The lower Appellate Court differing from 
the District Munsif and relying on Krishna* 
sami Ohettiar v. Uamanami Ohettiar (l) 
has held that it does not cease to run. 

I have had the advantage of perusing tho 
judgment of my learned brother and fully 
appreciate tho cogency of much of tho 
reasoning therein contained. I am, however, 
regretfully constrained to differ as to tho 
decision wo should come to in this case. 

I think wo should follow the ruling in tho 
reported case above quoted. I am unable to 
effectively distinguish between that case and 
the present case, and the reasoning and 
conclusion of tho two learned Judges in the 
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reported case seem to me equally applicable 
to the one before us. Even if I were satis- 
lied (which I am not) that their view was 
wrong, I do not think it should be departed 
from without a reference to a Full Bench. 

I W'ould dismiss the second appeal with 
costs. 

As regards the memorandum of objections, 
I see no reason why the plaintiff should not 
get his costs throughout and would allow the 
memorandum of objections, and order accoi*d- 
ingly. 

Tyabji, J. — The only quevstion of this 
second appeal is, whether the mortgagees 
when seeking to recover the mortgage-debt 
can claim interest on the mortgage amount 
for any period after the 1st October 1903. 
On that date the mortgagors had deposited 
into Court the sum that was due for principal 
and interest on the mortgage. The sum was 
not laken out of Court by the mortgagees 
and was withdrawn about a year later by the 
mortgagors. 

The decision of the case depends primarily 
upon section 84 of the Transfer of Pro- 
perty Act. 

The following words of Ijord Dunedin 
express the well-recognised principle with so 
much clearness and authority that I will 
cite them at length, before dealing with the 
section: “it is well, I think, in considering 
the cases, which are numerous, to keep 
steadily in mind that the question to l^e 
answered is always the question arising upi>n 
the vfivy words of the .Statute. It is often 
useful in striving to test the facts of a 
particular case to express the test in various 
phrases. But such phrases are merely aids 
to solving the original question, and must 
not he allowed to dislodge the original words. 
Mo.«it of tlie erroneous arguments which are 
put befone the Courts in this branch of the 
law will be found to depend on disregarding 
this salutary rule. A test embodied in a 
certain phiase is put forward, and only put 
forward, by a Judge in considering the facts 
of the case before him. That phrase is 
seized on and treated as if it afcrded a 
conclusive test for all circumaaiiceSi wsitk the 
resuH that a certain conclusion is pkuetbly 
represented as resting upon authority, wliich 
would Lave little dkantfe of bekg accepted 
if tried by the words of the StatulEe ttwdf:” 


Plumb V. Cohdeu Flour Mills Company 
Limited (2). 

Section 84 of the Transfer of Property Act 
deals with two courses of action, tlie law 
relating to each of which may have to be 
kept distinct; (1) tender and (2) deposit in 
Court. The portion of the section now rele- 
vant is as follows: 

‘ When the mortgagor has . . 

deposited in Court under section 83 the 
amount remaining due on the mortgage, 
intexest on the principal money shall cease... 

as soon as the mortgagor lias done all that 

has to be done by him to enable the 
mortgagee to take such amount out of 
Court.” 

It seems to me that the section is suffi- 
ciently clear. There seems to me to be no 
necessity for referring to English decisions 
on the point. The applicability of the 
section can be determined by ffndings on 
vsuch issues as J shall indicate later. 1 
observe, however, that several Indian decisU)ns 
have referred to English oases and English 
rules of law in this connection and in oidfer 
to understand those Indian decisions and to 
determine how far and to what effect they 
are binding on me, I shall have to refer to 
the English Law. 

The lower Appellate Court has disallowed 
to the mortgagor, the benefit of this pro- 
vision on the ground that KYishnasnnii 
(Jhettiar v. Uamasnmi Chettiar (1) lays 
down that “section 84 presupposes the 
continuance of the deposit to justify the 
claim to the ^cessation of interest." The 
District Munsif in tiie Cc.urt of first 
in.stance, on the other hand, considered 
Vehtyuda Naicker v. Hyder Hnmut Khan 
(3) applicable and held that interest 
had ceased to run after the deposit. 

Before dealing with the deeidetl casts 1 
must peunt out that in order tlsat the view 
of the Subordinate Judge may Le upheld on© 
cf two things must on a consideration (f the 
wording of the section Lave taken jlacc; 
either (1) that the mortgager has not 
deposited the amount in Court, or (2) that 
he has not done all that had to be done by 
him to enable the mortgagee to take such 
amount out of Court. 

(2) (1914) A.C. ixt p. 65; 197 at p. 200. 

(6; 3 Ittd. Ca«i. M. 100; 6 M. U T. 202; 10 

H. L. .7. 648. 
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. TheHe are the two conditions precedent to 
the applicability of section 84. I will 
consider them separately. With reference to 
the first condition, can it be said that when 
he has deposited the money and subsequently 
withdrawn it, he must in all circumstances 
be deemed not to have deposited at all? It 
is true that a deposit may bo made and 
withdrawn under such circumstances that 
the niortjufagor is unable to avail himself of the 
oppoi’tunity of takin^jf the money out of Court. 
Had section 84, therefore, contained only 
this first requirement f(»r the cessation of 
interest there migljt have been some temp- 
tation to read into this ])art of the section 
words implying that the deposit must be 
made under proper circumstances and con- 
tinued for a sufficient length of time, so that 
the mortgagee may be enabled to take such 
money out of (kuirt. But the second con- 
dition precedent itontaiued in the section 
seems to me to take away any excuse 
that might have existed for falling into 
any such temptation, the portion of section 
84 which requires the mortgagor to do all 
that has to be done by him makes it, in 
niy opinion, unnecessary, even if it were 
otherwise permissible, to put tlm strain of 
such a construction as 1 have alluded to 
on those woixls of the section in whij?h the 
first condition precedent is couched. Some 
observations nf the learned Judges who 
decided Krishnanawmi (Vieifiar'a case (1) 
touch tin’s point. 1 shall consider them 
later. 

The second condition mentioned above 
whether the mortgagor has done all that has 
to be done by him to enable the mortgagee 
to take the amount deposited out of Court 
involves questions which cannot, in my 
opinion, be dealt with without a considera- 
tion of the circumstances in each parti- 
cular case. Jt is obvious that one of the 
things that has to be done by the mortgagor 
for enabling tlio mortgagee to take the 
money out of Court, is to let the money 
remain in Court for a I’easonablo time 
after notice to the mortgagee. This may 
not be the only matter to bo considered, 
but the issue must, in my opinion, as I 
have already said, ho worded and decided 
primarily with reference to the frame and 
the language of the section. The Subordi- 
nate Judge not having done so, I should 
])ave felt no doubt as to the necessity of 


a finding on an issue SvO worded but 
for the contention of the respondent that 
the non-contirmanco of the deposit is con- 
clusivG against the mortgagor irrespective 
of the finding tliat would be given on the 
issue so framed. This contention is based on 
a sentence occurring in Knshnaaami Chettiar 
V. Ramasamt Chettiar (1). 

With reference to what 1 am about to 
say in a later portion of my judgment, I 
may add that the mortgagors in the case 
under appeal brought the mortgage-money 
into Court without any delay after the 
plaint had been filed in the suit out of 
A\hicli this appeal arises. The mortgagors 
also alleged that they had tendered the 
money out of Court and had expressed 
their readiness and willingness to pay it 
in a written statement filed by them in a 
partition suit, Original Suit No. 35, of 1938 
on the file of the Subordinate Judge’s 
Court at Trichinopoly. I must, therefore, 
in order to deal with the contention of the 
respondents last referred to, consider Krish* 
nasami Chettiar'* s case (1) and the princi- 
ples on which the decision proceeds. As 
I have the misfortune to differ from my 
learned bi'other as to the effect and binding 
force of that decision, it is necessary to 
examine the decision with some care. I 
think it also desirable to refer more fully 
to some rules of English Law to which 
the judgment briefly alludes, not for the 
purpose of elucidating the meaning of 
section 84 (which seems to mo to be clear), 
but for understanding the basis on which 
Krishnasami Chettiar v. Ramasami Chettiar 
(1) proceeds. 

Ill Krishnasami Chettiar v. Bamasami 
Chettiar (1) the mortgagor was the plaintiff 
in a redemption suit. He did not bring 
into Court tlie mortgage amount at the time 
when ho instituted the suit, but relied for 
cessation of interest on the fact of a 
previous deposit without accounting for the 
money alleged to have been deposite<l. 
Upon the pleadings the High Court assumed 
with tlie District Judge that the plaintiff* 
had withdrawn the deposit on the mort- 
gagee having refused to take the money. 
This statement in the judgment of the 
High Court is made clear by the judg- 
ment under appeal of Mr. F. D. P. Old- 
field, then District Judge. He says; *‘it 
is not cissy what bappenod to tbo money 
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whether it reniainecl in Court, or was 
drawn by plaintiff. As, however, the pre- 
sent plaint contain.s no reference to any 
tender by payment into Court at its date 
or to the money being available for the 
1st defendant in Court as equivalent to it, 
it roust bo assumed that it was not 
there and that no tender was made. 
A plea of tender before action must be 
accompanied by the payment into Court 
after action, otherwise the tender is in- 
effectual.” 

The last sentence of the District Judge’s 
judgment which T have cited is taken 
verhatim from the head-note in Hnji Ahdtil 
Rahman v. Ilajl Noor Mahomed (4), a 
decision of Telang, J., which, however, is 
not cited by the Distri'^^ Judge nor by the 
High Court. Tlie District Judge’s remarks 
refer, I presume, to the allegations contained 
in paragraph 8 of the plaint which I find 
from the records to have been as follows: — In 
spite of the tender of the above mortgage 
amount to the defendant and the demand made 
on several occasions on the defendant, and in 
spite of (my) having subsequently deposited 
the same in Miscellaneous Petition No. 840 
of 1906 of this Court on 11th July 1906 under 
section 83 of the Transfer of Property Act, 
the said defendant objected to receive the 
said amount and deliver possession of the land 
to me. Therefore, the aforesaid petition was 
dismissed on 27th July 1906 and it was also 
ordered that the said amount will not carry 
interest from the above date.” 

The view of the law as laid down in TTaji 
Abdul Bahmari v. Haji Noor Mahomed (4) by 
Telang, J., that a plea of tender before action 
must be accomp.\nied by a payment into 
Court after action is supported by the 
observations in Jagat Tar ini Da^i v. Naha 
Oopal Chaki (5), where it is said: Now 
it is well settled that while a tender does not 
extinguish the indebtedness, a valid tender, 
which is kept good, stops the running of 
interest after the tender; see Qyles v. Hall 
(6), Wallace v. McConnell (7), and Blasell 
T. Heyward (8),” and as.suming that the law 
as laid down in the Transfer of Property Act is 
the same as the English Law — on which point 

(4) 16 B. 141 at pp. 149, 150. 

g t4 C. 306 at p. 321; 6 C. L. J. 270. 

17^.6) 2 P. Wms. 378. 

1889) 13 Peters, U. S. 136; 10 Law. Ed. 133. 

1877) 6 Otto, V. S. 680| 24 Law. Ed. 878, 


J think it unnecessary to express any opinion— 
I think I cannot do better than refer to the 
following exposition of the English Law by 
Lord, C. J. Wilde, delivering the considered 
judgment of the Court of the Common Pleas 
in Dixon v. Clarke (9): “in actions of debt 
and assumpsit, the principle of the plea of 
tender, in our apprehension, is, that the de- 
fendant lias been always ready {tov jours prist) 
to perform entirely the contract on which the 
action is founded; and that he did perform it, 
as far as he was able, by tendering the 
requi.site money; the plaintiff' himself preclud- 
ed a complete performance, by refusing to 
receive it. And, as, in ordinary cases, the 
debt is not discharged by such tender and 
refusal, the plea must not only go on to allege 
that the defendant is still ready (?/;?corc prist) , 
but must be accompanied by a proferb incur iam 
of the money tendered. If the defendant can 
maintain this plea, although he will Tiot 
thereby bar the debt (for that would be 
inconsistent with the uncore prist and proferb 
tncuriam) yet ho will answer the action in the 
sense that he wdll recover judgment for his 
costs of defence against the plaintiff, — in 
w'hich respect the plea of tender is essentially 
different from that of payment of money into 
Court. And, as the plea is thus to constitute 
an answer to the action, it must, we conceive 
, be deficient in none of the requisite qualities 
of a good plea in bar. 

“With respect to the averment of toujours 
prisbf if the plaintiff can falsify it, he avoids 
the plea altogether. Therefore, if he can show 
that an entire performance of the contract 
was demanded and refused at any time when, 
by the terms of it, he ha'l a right to make such 
a demand, he will avoid the plea. Hence, if a 
demand of the whole sum originally due is 
made and refused, a subsequent tender of 
part of it is bad, notwithstanding that, by 
part p.ayment, or by other moans, the 
debt may have been reduced in the interim, 
to the Sum tendered. And this is the prin- 
ciple of the docision of Cotton v. Gtodwin (10). 
If, however, the demand wore of a larger 
sum than that originally due under the con- 
tract, a refusal to pay it would not falsify the 
toujours pristf oven though the amount 
demanded were made up of the sum due 

(9) (IS IS) 6 C. B. 865 at pp. 877. 87'?; 5 Daw]. ^ L. 
153} 10 L. .r. 0. P. 287; 76 R. R. 747; 133 E. R. 919. 

(lO; 7 M. and W. U7i 9 D. P. C. 763, ID U J. 
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under the contract, and some other debt due 
from the defendant to the plaintifF. And this 
is the principle of the decisions of Brandon v. 
Newington (11) and v. Fawcett (12) 

which appear to overrule Tyler v. Bland (18).” 

In Kinnaird v. Trollops (14), Stirling, 
J., (as he then was) cites this passage and 
observes: 

**lt, therefore, appears, that, if the plea of 
tender is <o be successful at law, two matters 
are requisite — firsts that the defendant must not 
only make the ten ler, but must a 1 ways be ready 
to perform entirely the contract on which the 
action is founded; and secondly^ that the plea 
must be accompanied by a payment into Court. 
####It^ therefore, appears at law that a plea of 
tender, to be successful, must be accompanied 
by a payment into Court. No such payment 
has been made; and even if it be a.ssumod in 
the defendant’s favour that a formal offer of 
the money before action brought was waived 
by the plaintiffs, still the summons of the 12th 
of November 1833 (which seeks a month for 
payment) cannot, I conceive, be treated as 
equivalent to a plea of tender; and, even if it 
could, the defence would fail by reason of its 
not being followol, still Ic.'^s accompanied, by 
a payment into Court.” 

The decisions, therefore, seem to lay down 
that the rule contained in the Transfer of 
Property Act, that interest shall ceas? on 
tender or deposit, is itself suspended if it is 
proved by the mortgag.^8 that after the 
tender or deposit the mortgagor was not 
always readylto pay, and such absence of readi- 
ness may appear from such circumstance as 
his not bringing tlie money into Court when 
ho sues, as in Krlshmaswnml Chettiar v. 
Rimasami Chettiar (1), or is sued, as in 
Kinnaird v. T roUope\\4i) , or failure to pay on 
a subsequent demand by the mortgagee, as 
sugge.sted in Velaynda Nai’h v. llyder Hussain 
Khan 8aib (8). See also Haji AhJul Rah- 
man V. Haji Noor Mahomed (4). 

If this is so, then the facts of the case in 
Krishnaswami Chettiar v. Ramasami Chet- 
tiar (1) being as I have stated, the rules of 

(11) 8 Q. B. 915| 3 a. and D. 194; 12 L. J. Q. B. 20; 
7 Jur. 60} 114 E. R. 760; 61 R. R. 436. 

(12) 11 M. and W. 356; 12 L. J. Ex. 326, 2 Bowl. 
N. S. 827; 63 R. R. 629. 

(13) 9 M, and W. 338j 1 B. (n. s.) 608; 11 L. J. Ex. 
257. 

P* ClCi C8 L. J. Ch. 6C6,* 

69 h , % 862, 


law applicable to them may bo very 
different from those applicable to the 
facts now before us. In the words of 
Lord Chancellor King, the contrary being 
proved that the mortgagor was not ready 
to pay it, therefore, the interest must run 
on:” Gyhs v. Hall (6). I may respectfully 
say that the fact in itself that 
the mortgagor did not bring the money 
into Court seem.s to me, on the authorities 
to which I have referred, to supply a suffi* 
cient reason for coming to a different 
conclusion on the facts before tlie Court 
in Krishnasami Chettiar v Ramammi Chet- 
tiar (1) from the conclusion to which I 
think the law must bring us in the pre- 
sent ea.se. But it must be conceded that 
some observations in Krishnasami Chettiar v. 
Ramasami Chettiar (1) support the ' conten- 
tion of the respondents and I must now 
deal with those observations. 

The Judges of the High Court in Krishnn- 
sanii Chettiar v. Ramasami Chettiar (1) 
accept the findings of fact above referred 
to and proceed to consider whether the 
mortgagor had done all that had to be 
done by liim.” They point out that 
‘‘neither section 83 nor 84 states expressly 
what are all the things the mortgagor has 
to do;” and that though the mortgagor may 
be at liberty to withdraw the money “even 
before the mortgagee appears to claim it,” 
if be docs so, he certainly cannot stop 
interest from running. After this the judg- 
ment seems to me to proceed on a reason- 
ing which, taking the words in them- 
.selves apart from the facts of the case, 
appears to be inconsequential. For in 
considering what is included in that “all 
that has to be done, by the mortgagor,” it 
is apparently assumed that because the 
bare deposit and the bare notice under 
.section 83 (without adding tlierefo the 
lapse of sufficient time to allow the mortgagee 
to take the amount deposited) cannot 
constitute that “all”, therefore, various other 
considerations become relevant. These 
considerations fall under five heads. In refer- 
ring to them I will adhere, as far as possible, 
to the language of the judgment, first, they 
say, that there is nothing in section 83 to 
preclude the mortgagee changing his mind 
after having once refused to take the money 
and applying for payment. Conceding with- 
cRt admittinff that the mortgagee is at 
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liberty so to chancre his mind, is that any 
criterion for determining what has to ho 
done by the mortgagor in order to enable 
the mortgagee to take the amount out of 
Court? This concession would apparently 
place the mortgagor in a worso position if 
he deposits the money in Court than if ho 
tenders it out of Court. SscoutUy, they 
ask: * Why should the mortgagor who has 
taken back the money and possibly made 
use of it or derived some other benefit 
from it be entitled to the cessation of 
interest from the date of the original 
deposit?” This consideration may not 
perhaps be available in interpreting an act 
of the Legislature. Assuming that it is 
available, is it not a sufficient answer that 
the mortgagor has to pay interest not be- 
cause he derives benefit from the mortgage- 
money, but either because he has agreed to 
pay interest or for some sucli reason or 
policy as underlies the Interest Act or the 
Indian Trusts Act, section 23; and that 
the interest ceases not because the mortgagor 
does not make use of the money but for 
such reasons as are alluded to in tlie judg- 
ment of Wilde, C. J., above referred to and 
in the Indian Contract Act, section 38 ? 
Thirdly, they say that in the case of 
tendir,” as distinct from deposit, continued 
readiness to pay has been held in Plngland 
to be ‘ necessary for the cessation of interest.” 
The danger of referring to English Law 
instead of our own Acts has froq[uently 
been adverted to. In regard t.> this 
particular matter the Judges themselves seem 
to point to a distinction between deposit 
and tender. If the English Law of tender 
is to be relied upon for the law of deposit, 
and it seems to me that if it can bo 
relied upon at all it ■ must bo for the 
principles contained in it which with the 
necessary changes would bo applicable to 
both tender and deposit, then the observa- 
tions of Wilde, C. J., in Dlxnn v. Clark (9) 
clearly show that if the money has’ once 
been tendered and the debtor avers his 
continued readiness to pay, evidencing that 
readiness by bringing the money into Court, 
the burden of proof is on the person who 
alleges that the mortgagor was not always 
ready and willing, though the burden is not 
placed on the creditor at all unless at the 
time of suit the debtor has paid into Court. 
In Krtjihnasamt Chettyar v. Bamasami Chettyar 


(1) the mortgagor did not bring the 
money into Court: that fact, taken in 
conjunction with the findings, would have 
been sufficient, according to the decisions I 
have cited and in the veiw of the law 
which was evidently taken in that case, 
that English law would be referred to for 
interpreting the section of the Transfer of 
Property Act to put the plaintiff out of 
Court. The fourth consideration contained 
in the judgment is to this effect: assuming 
that there is a departure in India from 
the rule of English Law as to continued 
readiness after tender, still the decision in 
Vfilaynda Nnicker v. Hyder Hussan Sahib (3) 
wliore this departure is suggested, itself contains 
the observation: **It is not alleged in this case 
that there was a subsecpient demand by 
the mortgagee for the amount and that 
the mortgagor failed to pay.” This would 
indicate that the divergence between Indian 
and English Law is not so complete as to 
make an allegation of failure of readiness 
to pay irrelevant under the Indian Law. I 
have already referred to the rule of 

Englisli Law, that tlic elTect of tender may be 
nullified by absence of continued readiness 
to pay. It may be that the Transfer of 
Property Act, section 83, docs not preclude the 
incorporation therein of this rule of English 
Law. ilut if the observations in Krinlina- 
s%mi Chettiar v, Ramaainii Gheffiar (1) 
arc to be read iii complete detach mont, 
restricted neither by reference to the 
facts of the case nor by a fuller 

consideration of the Englisli Law to which 
the Judges briefly allude, then the Transfer 
of Property Act would be much less 
favoumble to the mortgagor after deposit 
than the English Law is after tender. 
For under Englisli Law once the mortgagor 
proves tender in the past and avers his 
present willingness to pay, liis continued 
willingness to pay in the interhn is 
presumed and interest ceases to run 
from the date of the tender, unless 
the mortgagee alleges and proves that the 
mortgagor was at some time in the interval 
unready or unwilling to pay, whereas iccording 
to the argument for the respondents though 
the appellants tendei'od the money by de- 
positing in Court and tendered it again in the 
written statement already referred to and 
though it is not found that after the deposit 
and tender they were not ready or not willing 
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to pay the money, still interest must oonti- 
ime to run, Assuminpr that Krishnaaami 
GheUiar v. Bamasami Ghattiar (1) must be 
followed in regard to the point that the 
English Law is to be relied upon for in- 
terpreting spotion 84 of the Transfer of 
Property Act, I think that the English 
Law must be looked for In the English 
decisions and that it would be wrong to 
take the brief reference to that law which 
was sufficient for the facts then before 
the Court as being conclusive for all sub- 
sequent cases. Finally it is said in Krishnasami 
Ghettiar v. Bamammi Ghettiar (1) that if 
the law as regards tender is different in 
India from that in England, less favour- 
able to the mortgagee in India than in 
England, still the law is “on a clearer 
footing as regards deposit.’' The reasons 
for this last proposition are stated as 
follows: We cannot understand the 

words has deposited in Court’ to include 
‘hqs deposited in Court and subsequently 
withdrawn.’ It is quite conceivable that 
tender may be complete even though after 
it is once rejected there is no subsequent 
readiness to pay, but we cannot speak of 
a person having deposited in Court, if he 
has withdrawn his deposit.” With great 
respect I am unable to follow ibis reasoning. 
Ill the first place, it is not suggested in 
felayuda Naicker v, llyder Huftsan Khan 
(3) that the Indian Law differs from the Eng- 
lish Law in that in India “tender may be com- 
plete even though after it is once rejected there 
is no subsequent readiness to pay.” For 
the English Law itself makes the tender 
prlm>a facie complete,” unless the party 
impeaching its completeness shows an ab- 
sence of readiness to pay. Secondly, with 
reference to the construction of the Act, the 
alternative to the construction put upon it in 
Kridma^ami Ghettiar v. Rarnasami Ghettiar 
(1) is not that the words “has deposited 
in Court” moan has deposited in Court and 
subsequently withdrawn.” The construction 
that is necessarj'^ for supporting the view 
apparently taken by the learned Judges is 
that “has deposited” moans “has deposited 
and has allowed the deposit to remain con- 
tinuously in Court” presumably until it 
lapses to Government: [see Ghampot Singh 
V, Jungn Singh (15)]. 

(Ifi) 16 M, Oas. 17 (3. L. J. 1« C. W. N, 
1% w. h, T. mi 10 4. h. J, 37Pi iim) w. 
K. 1161; 23 M. L. J. 788; 14 Boxn. L. B. 1228. 


I see no warrant for this construction. 
And the words “as soon as” suggest that 
no further events have to bo considered. 

Finding, as I do, that the law is laid 
down with sufficient clearness by the Legis- 
lature in section 84 of the Transfer of 
Property Act and that the decision in 
Krishnasami Ghettiar Bamasami (^hettiar (l) 
had i*eferencp to facts which do not furnish 
any analogy to the facts now before us, it 
seems to me that the present decision 
should not be affected by the observations to 
which I have referred; especially as those 
observations allude to English Law and are, 
therefore, capable of being read in the light 
of the fuller statement of that law in the 
English decisions. To these considerations 
I must add that unless so read, those 
observations seem to me to conflict with 
Velayuda Naiker v. Hyler Mnsvj.n Khan 
(3). They can be distinguished only on 
the groutid that the law relating to 
tender out of Court is quite different from 
the law relating to deposit iti Court, a 
ground for distinction which for the purposes 
of the rules which are now under con- 
sideration cannot, it seems to me, be sup- 
ported on principle. 

For the reasons I have already given I 
would ask for findings on the follo^^ ing issues: — 

1. Whether the defendants Xos. 1 to 6 
did all that had to be done by them to 
enable the mortgagees to take out of Court 
tlie amount deposited in Court on the 1st 
of October 1903 by the defendants Nos. 1 
to 0 under section 83 of tluj Transfer of 
Property Act? 

2. If the first issue is answered in the 
affirmative then: whether the defendants 
Nos. 1 to d were at any time after with- 
drawing the said amount from the Court not 
ready or unwilling to pay the sum due to 
the mortgagees ? 

For the reasons that I have already given 
the onus of the 2nd issue would, in my 
opinion, lie on the respondents. 

The questions, whether, if the 2nd 
issue were answered in the negative, 
interest would continue t<i run on the mortgage 
amount in spite of section 84 of the Trans- 
fer of Property Act, and if so, at what 
rate, and for what peric)d, do not ari.se at the 
present mopaent, even if my view on the 
otherlpoints wei»e not correct, and T express no 
opinion on them. 
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I have already given my reasons for 
tliinhing that the second appeal should not bo 
dismissed. Assuming that the interpretation 
I put on section 84 of the Transfer of Property 
Act is wrong, I should be inclined to think that 
the second appeal fails on a technical 
ground and I should, therefore, make no order 
as to costs and would also dismiss the 
memorandum of objections with costs. 

By tub Court. — In the result the 
second appeal and the memorandum of objec- 
tions are dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COUBT. 

Second Civil Appeal No. 1738 of 1913. 
May 18, 1914. 

Present: — Mr. Justice Coxe and 
Mr. Justice Mullick. 

Oliowdhry Bahu MAHADEO PRASAD 

— Defendant — Appe llant 

Shaikh NABI BUKHSH-^PLArNTiPF— 

Respondent. 

Specific RcheJ Act (I o/J877), 42 — Snitfordectara- 

ti(yn— Right to kill ove’» ov'n cat fie — Cause of action — 
Individual rights suit for declaration of — Joinder of 
persons v’ifh similar right, if neressnrg- ■‘Custom, 
essentials of — Foilearonce. 

Where evidence proves that the clefonclant has all 
along denied and has all along been interested in 
denying the plaintifl’s right, the plaintiff lias a cause 
of action against such defendant within the weaning 
of section 42 of the Specific Relief Act, 1877. 

Where the plaintiff c’aims an individual right of 
his own, he is entitled to sue for a declaration of it, 
whether other persons who have a similar right join 
him or not. 

Mere non-exercise of a right will not defeat it. 

Where, therefore, evidence shows that circumstances 
and practice have introduced among Muliammadansa 
certain amount of abstention from cattle- killing 
which has not in fact been practised as constantly 
and openly as in a purely Muhammadan village but in 
many cases with precautions for secrecy out of con- 
sideration for the feelings of the Malik and the 
Hindus, it cannot be said that such abstention w'as so 
universal or certain as to have ripened into the 
custom contended for. 

Prodyote Kumar Tagore r. Rakhal Chandr Sarkar, 
6 Ind. Cas. 243; 11 C. L. J. 20D; 14 C. W. N. 487 
referred to. « ’ * 

There is no analogy between suits for damages for 
wrong done and suits for declaration of right against 
persons who deny those rights in which no com pen- 
action is amght. In the latter cases the denial may 
clearly be perfectly honest agd may I© piade in per- 
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fecily good faith, but that would not affect the rights 
of the person whoso right was denied. 

Appeal from a decision of the District 
Judge of Muzalfarpore, dated 9th April 1913, 
modifying that of the Munsif of Sitamarhi, 
dated 30th May 1912. 

PACTS. — The p!aintiff is a Muhammadan 
inhabitant of Monza Barbarwa alias Hasan- 
pur and he and his ancestors have been 
living there since a very ancient time. 
Defendant No. 1 is tiie landlord of the vil- 
lage and defendants Nos. 2 to 5 arc his ser- 
vants and they are all Hindus. The 
Muhammadans under their law and religion 
are bound to perform Qnoyhnni for them- 
selves and their families; and they have been 
so doing since ancient times in their own 
houses with due precautions and regard to 
privacy so as not to hurt, the feelings of the 
followers of other religions, without objection 
from anybody. 

In 1908 about the Qmrhani time, the 
defendant No. 1 who ordinarily resides at 
Allahabad and has barely any correct know- 
ledge of the habits and practices of his 
Muhammadan tenants, upon some false infor- 
mations sent by his servants, the defendants 
Nos. 2 to 5, wired to the Sub- Divisional Officer of 
Sitamarhi that the Muhammadans of the place 
never sacrified cows, but that that year they 
were ready to do so and riot and dispute were 
apprehended, and requested the Magistrate to 
take preventive measures in wliich he said 
hiB amlas would assist; and these also 

won over the Sub-Inspector, Police, of Pupri, 
a Hindu by religion, and caused a similar 
report to be submitted by him; whereupon 
a notice under section 1'14, Criminal Pro- 
cedure Code, was issued without sufficient 
inquiry and the Muhammadans w^ere pre- 
vented from performing their Qmrhani and 
they were besides appointed special con* 
stables under section 17 of the Police 
Act and made to attend t liana. 

This trick has been repeated during every 
following year and the plaintiff and the other 
Muhammadans have been prevented from 
perfoiming the Quorhani in their houses 
privately and they have suffered much reli- 
gious demit and personal indignity. On these 
facts the plaintiff sued for a dcclaraticn of 
his right to perform Quorhani in his own 
heuBO with due privacy and precautions, so 
as hot to hurt the feelings of persons of other 
peligious persucsicKS, and without iz^lerfep* 
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ence of such persons, and for declaration of 
the illegality and invalidity of tho executive 
orders aforesaid and for injunction dating his 
cause of action from the several dates of the 
order passed under section 144, Criminal 
Procedure Code, and section 17 of the Police 
Act, vtz,, dated 12th January 1908, 3rd 
January 1909, and 20th December 1909. 

The defendants filed a joint written state- 
ment mainly contending that the suit was not 
maintainable; the plaint did not disclose any 
cause of action and no cause of action against 
these defendants; there had been a general 
abstention on the part of the Muhammadans 
from cattle-killing from time immemorial 
and this has ripened into a binding cus- 
tom. 

The suit was brought in the Court of the 
Munsif of Sitamarhi who dismissed it, and 
upon appeal to the District Judge of 
Muzaffarpore by the plaintiff the appeal was 
allowed with the grant of an injunction and 
the suit decred in a modifieed form. 

On second appeal preferred by the defendant 
No, 1, three points were urged, (1) plaintiff 
had no cause of action against these defend- 
ants ns they were in no way interested 
in denying nor did deny the plaintiff’s 
right, (2) that the Muhammadans generally 
of the place are interested in the declaration 
and the plaintiff cannot sue alone: (3) that 
the decision of the District Judge was wrong 
on the question of custom when ho said that 
the mere fact of the Muhammadans not killing 
kine in any of the villages since a long 
time could not deprive them of the right to 
do so etc., etc. 

Dr. Basfh Behary Ghosh and Bahus Sharoshi 
(Jharan Mitrn and Bonkim Chandra Mukherjee, 
for the Appellant. 

Mr. Ca^persz and Moiilvi Kurshed. Hosain, 
for tho Respondent. 

JUDGMENT. 

CoxE, J. — This Avas a suit for a declai’a- 
tion that the plaintiff Avas entitled to kill 
bullocks and cows, and for a perpetual 
injunction against tho defendants, restrain- 
ing them from interfering with tliat right. 
The suit has been decreed against the 1st 
defendant and the 1st defendant appeals. 

Several points have been taken on behalf 
of the appellant, but they have all been so 
exhaustively discussed in the excellent 
4udgi49nt o| the Iqarned Distri^^t Judge 


that it is unnecessary to deal Avith them 
at great length. 

The first p'>int taken is that the plaint 
discloses no cause of action. It appears to 
me, reading the plaint as a Avhole, as I 
am bound to read it, that the plaint cer- 
tainly discloses a cause of action. The 
plaintiff states in paragraphs 8 and 9 of 
tho plaint that defendant No. 1 sent a 
telegram to the Sub-Divisional Officer of 
Sitamarhi and that the Sub- Divisional 
Officer issued a notice under .section 1-44 of 
the Criminal Procedure Code, forbidding 
the plaintiff to kill cattle. It has been 
faintly suggo.stcd that there is no evidence 
that defendant No. 1 sent this telegram. 
On this point, the finding of fact of tho 
Courts below is conclusive and it is, more- 
over, evidently right. The defendant No. 
1 does not categorically deny sending this 
telegram. He says that be does not remem- 
lAer it. Jt is a perfectly safe inference 
that, if he had not sent the telegram, his 
memory Avould have been clear on the 
point. 

Next, it is argued that the Magistrate did 
not take any action on this telegram. 
Apparently, he had already issued notices 
under section 1 14 of tho Criminal Procedure 
Code before tho receipt of this telegram. 
The telegram informed tho Magistrate that 
the appellant’s manager had been directed 
to see him and asked the Magistrate to 
take him under his orders and avert cow 
sacrifices. Tlie order of the Magistrate 
of the 10th January mentions the receipt 
of this telegram and directs the issue 
of notices. Tho order of the 12th 
January mentions an interview of the Magis- 
trate with the appellant’s manager in 
accordance Avith this telegram and makes 
the orders in the notices absolute. It is 
perfectly clear, therefore, and tliis is really 
the substance of the plaint, that the plaintiff 
Avas prevented from exercising his right to 
kill his own cattle by the order of the 
Magistrate and that that order w'as passed, 
at any rate in part, at the instance of the 
appellant. It is argued that it was the 
appellant’s duty to inform the Magistrate 
of the probability of a breach of the peace, 
and several cases have been cited to show 
that such an action involves no civil liability. 
Almost all these cases, however, are deci- 
sions in suits for damages for wrmg done^ and 
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there is no real analo^ry between suoh a 
suit and a suit for declaration of a riffbt 
against persons who deny that right, in 
which no compensation is sought. In suoh 

ases, the denial may clearly be perfectly 
honest and may be made in perfectly g<jod 
faith. But that would not afPeet the riglit of 
the peinson whose right was denied. T think, 
therefore, it is not necessary to discuss the 
decisions that a person who has set the law 
in motion in good faith is not liable for 
damages, as snob cases are not, in my 
opinion, really relevant. The case of Madhnb 
Ohunder Qmho v. Kumla Kant Ohucherhutty 

(1) was a case in which it was held that 
the plaintiff had no right to sue even for a 
declaration. That, however, w'as a case i»f 
quite a different nature. The plaintiff had 
built a bridge over a Khal, which was remov- 
ed by the Magistrate, as it was an obstruc- 
tion navigation. Clearly he was not 
entitled to sue for a declaration of liis right 
to build a bridge which was an obstruction 
to navigation, while his right to build a 
bridge, which was not such an obstruction, 
had never been disputed or interfered with. 
That oa.se, therefore, in my opinion, has no 
application. The contention that the plaintiff 
has no cause of action weaivs an air of un- 
reality, to my mind, in a case of this kind, in 
which hundreds of witnesses have been exa- 
mined, and the case has been hotly contested 
up to this Court, in order that the right claim- 
ed may be negatived, The 1st defendant, in 
my opinion, has all along denied and has all 
along l)een interested to deny the plaintiff’.^ 
right within the meaning of section 42 of 
the Specific Relief Act, 1877. I hold, there- 
fore, that the plaintiff has certainly a cause 
of action. 

The next point taken is that the decree 
itself is too vague and indefinite. The form 
of the decree is evidently founded on the 
decision in Shahhaz Khan v. Umnm Furi 

(2) and if it is not as specific and 
definite as might he desired, that seems 
to he a matter of which the plaintiff 
alone may reasonably complain and not 
the defendant. The words, however, in 
the decree, **And on any land belonging to 
him in Harharwa’’ seem to go beyond the 

n W. ». 6 «. b. R. 648. 

(2) 80 A. ISh A. W, N. (1908) 64? 5 A. L. J. 147; 7 
Cr. h. J. 381. 


reliefs sought in the plaint and should, in my 
opinion, bp expunged. 

Thinlly, it is argued that the suit must 
fail because numerous other persons besides 
the plaintiff are interested in theostablishment 
of the right. I cannot accept this conten- 
tion. The right of the plaintiff to kill his 
own cattle is an individual right (jf his own 
and he is entitled to sue for a declaration of 
it, whether other persons who have similar 
rights join him or not. Indeed, it is a right 
which can by no means be (confined to 
Muhammadans. Even Hindus, in the absence 
of any binding custom, may he regarded 
as having a legal right to kill their own 
cattle, however irreligious such an action 
may he. The plaintiff could sue, therefore, 
as an individual and not necessarily as a 
Muhammadan. It is certainly not necessary 
that ho should join every one who may have 
this right as well as himself. 

Next, it is argued that the District 
Judge’s decision on the question of custom 
is wrong. It is said that a custom takes its 
rise from voluntary forbearance and that 
when the Judge liolds that the more fact 
that the Muhammadaps did not kill kine in 
any of the villages could not deprive them 
of their right to do so, he overlooks the 
fact that the restriction may have been 
accepted by the Musalmans and in that 
case this mutual forbearance may have 
ripened into a binding custom. Refer- 
ence is made to certain passages of liis 
judgment on this point. In one place, he 
says that ‘ the evidence that (*owa have 
not in fact been killed in any of these 
villages, if it stof)d by itself, would 
not sufficient to pi^ove the existence 
of a custom prohibiting the killing 
of cattle. It would bp consistent with 
the existence of a right to kill cattle, and 
would only show that the right had not 
iMjen exercised. Mere non-exercise will not 
defeat a right.” Later on, ho remarks that 
if Of)nsideration in thi3 matter Jtf rearing 
swine is given in return for the abstention 
of the Muhammadans from killing cattle, tlien 
the fact is decidedly against the existence of 
the custom as showing that the abstention 
from killing kine is duo not to a custom 
having the force of law but to natural and 
revooable agreement.”. Another observation 
is that the right to prohibit coiy^killing 
neats on contract, this fact is also inoonaist- 
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ent with the existence of a general prohi- 
bitory custom.” This question of custom 
has, however, been discussed by the learned 
District Judge at considerable length and his 
judgment must be taken as a whole and 
should not be dealt with on the strength of 
two or three isolated passages. Reading 
it as a whole it is quite clear that the 
learned District Judge fully understood the 
essentials of a valid custom. He refers 
specifically to the decision in Prodyofe 
Kuni'ir Tagore v. Rnklial Chandra Sarkar 
(3) in which the whole matter is fully 
discussed, and to several other cases. But 
it is (dear that in his opinion the evidence 
which has been given is not sufficient 
prove the existence of a valid and biiiding 
custom. For instance, he points out that 
many of the plaintiff's witnesses in cross- 
examinations made admissions favourable 
to the defendants on the question of a 
custom, hut holds that “these statements 
must not be taken as mtmning more than 
that circumstances and practice had intro- 
duced among Muhammadans a'" certain amount 
of abstention from the practice of cattle- 
killing.” Ho then refers to certain con- 
versations which are said to have taken place 
and says: “jf the practice is fixed and 
C(3rtain these conversations are unnatural. 
If it is irivgular and uncertain, then they 
are natui*al.” Clearly, therefore, ho thinks 
that this evidence proves that Muhammadans 
did partly, but not entirely, abstain from 
the practice of cattle-killing and that this 
practice of abstention was irregular and 
uncertain. After summing up the evidence 
on this point, he says; ‘the truth appears 
to be that cattle -killing has not in fact been 
practised as constantly and openly as it 
probably would bo in tho case of a purely 
Mohamaden village population, but has been 
practised on occasions sufficiently frequent, 
though comparatively rare, and in many 
cases with precautions for secrecy, out of 
consideration for the feelings (if the Malik 
and the Hindus.” Later on, the Judge 
observes: “The custom put forward has not 
been shown to be either universal or 
certain, and the attempt to prove it has 
failed.” Those appear to mo to be findings 
of fact, with which we cannot interfere in 

(3) 6 Ind. Caa. 243; 11 0. L. J. 209; 14 C. W, N. 
487. 


second appeal. Reference has been made 
to the case of Kakarla Ahhayya v. Ita}a 
Venkata Papayya Pm (4). But i do not un- 
derstand that the learned Pleader for the 
appellant desires us to go so far as tliat 
decision, in which it was laid down that 
when the question of a custom arises, the 
evidence for, and against it, is to be weighed 
in second appeal. Indeed, it would not bo 
possible for us to weigh the evidence in 
this case, which consists of the depositions of 
450 witnesses, besides a number of documents, 
inasmuch as this evidence has not been 
placed defore us. 

Nor do I think that tho fact that cattle 
were kill(»d with precautions for secrecy 
conclusively proves the existence of a custom 
that cattle cannot be killed. This is evidence 
in favour of tho plaintiff and has to be 
weighed as evidence. The learned District 
Judge has weighed it, and, in my opinion, we 
cannot in sec(*nd appeal interfere with his 
decision upon it. 

Next, it is said that the learned District 
Judge has overlooked that a decree under 
section 42 of the Specific Relief Act is a 
matter of discretion. This contention also 
seems to me to bo quite unsustainable. On 
the findings of fact arrived at by the learned 
District Judge, he was bound, in my opinion, 
to give the declaration which the plaintiff 
sought. 

Next, it has been argued that the learned 
District Judge erred in referring to the fact 
that the existence of this custom was neither 
mentioned in the Recoi»d of Rights nor in the 
(iazettew. I am not, by any means, satisfied 
that the fact that this custom was not mentioned 
is not admissible in evidence under section 11 
of the Evidence Act. But it is not necessary 
to deal with this point, Wause it is clear 
that this was a point of quite minor im- 
ptirtance and that the admission of these 
two documents could not have made any 
real difference to the Judge's decision. 

Finally, it is contended that the lower 
Courf had no jurisdiction to issue a 
tempomry injunction, inasmuch as that 
remedy could only be granted /« permmam 
and not against the first defendant who 
did not reside within the jurisdiction of 
the Court. Section 20 of the Civil Procedure 
Code, however, authorises the institution of 


(4) 29 M. 24; 10 M. L. J. 8. 
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a suit, subject to the limitations in the 
preceding section, in any Court within the 
local limits of whose jurisdiction the cause 
of action wholly or in part arises, and 
thus it is clear that a suit for a permanent 
injunction, such as the present suit, could 
have been instituted where the plaintiff’s 
rights were interfered with. 

I would, therefore, expunge from the 
decree of the lower Appellate Court the 
words, “And on any land belonging to 
him in Barharwa.'’ But with this trifling 
exception, I would affirm the decision of 
the Court below with costs. 

Mullick, J, — I agree. 

Appeal dumiteed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1412 op 1912. 

April 9, 1914. 

Present: — Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 

RACHAMADUGU LAKSHMINA. 

RAYANA — Defendant No. 4 — Appellant 
versm 

SANNUTHI RAMA SUBBIAH CHETTY 

(died) AVI) OTHERS? — PlATNTIFF AND DEPEND- 
ANTS Nos. 1 TO 3 and Plaintiff’s Leg.vl 

RePRE SE NT ATI VE — Re M PONDS NTS. 

Morigage— Mortgagee to he put in po^^t^ennion on 
failure to pay mortgage a moan f on certain, day — Clog 
on redemption — Condition invalid. 

The provj.sion in a morigapro-decG executed in 1871, 
that on default of payment on a particular day the 
mortgagee shall be put in possession of the mort- 
gaged property as if sold to him, is invalid and 
inoperative as a clog upon the equity of redemption. 

Thumbumv'my MoodelJy v. Hoosnin Rowthen^ 1 M. 1; 
2 I. A. 241; 3 Suth. P. 0. J. 108; 3 Sar. V. C. J. 531, 
followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kurnool, 
in Appeal Suit No. 296 of 1910 preferred 
against that of the District Munsif of 
Nandiyal, in Original Suit No. 17 of 1910. 

FACTS. — By an instrument dated 25th 
October 1871, certain property was hypothe- 
cated to secure the payment of a loan of 
Rs. 100. The document provided that the 
principal amount wi^h interest thereon at 14 
annas per cent, per mensem was payable in 
three instalments of fixed dates and that in 
o£ default of “payment of any instalment 


on the due date, we (mortgagors) shall sell 
to you (mortgagee) the pledged lands for 
the principal and interest then due and put 
you (mortgagee) in possession thereof.” 
The property was subsequently brought to 
sale through Court execution of a money- 
decree and was purchased by the present 
appellant in 1880. In a suit instituted in 
1910 for the recovery of the principal and 
interest due upon the mortgage or in the 
alternative for possession of the property, the 
auction -purchaser contended that the 

mortgage was not binding upon him as his 
title was paramount to that of the mortgagee 
and that he had perfected the same by 
adverse possession as against the mortgagor 
and mortgagee. The Court of first instance 
held that the possession of the auction- 
purchaser was adverse to that of the 
mortgagee and dismissed tlio suit. On 
appeal, the Subordinate Judge held contra 
and decreed the suit. The purchaser in 
Court auction then appealed to the High 
Court. 

Mr. V. (y. SeshacJtart, for the Appellant. — 
Under the terms of the mortgage-deed the 
mortgagee was entitled to be put into posses- 
sion wlien default had been made in paying 
the mortgage money. That right evidently 
ac'crued to the mortgagee more than twelve 
years before suit. The posses.sion of the 
purchaser was, thei'efore, clearly adverse to 
the mortgagor and mortgagee. See Tsmdm 
Khan Y. Ahntad Husain (1), Jttappnn v. 
Manavikrama. (2), Ainmu v. Ttaniakishna Sastri 

(3) , Unmasawrn? Chetfi v, Ponna Padayaclii 

(4) . The case in ValUammal v. Baja 
Shanmngam Pillai (5) is distinguishable in- 
asmuch as in this case the mortgagee was 
not a mere simple mortgagee, but was entitled 
to possession when default had been made 
and before ibe appellant purchased the 
property in Court auction. His neglect in 
asserting his rights will not save liim from 
the bar of limitation by adverse pos.sessJon. 

Mr. M. Govindai'afulu Naidtf, for the Re- 
spondents, was not heard. 

(1) 30 A. 119 at p. 121; A. W. N. (1908) 25; 6 A. L. 

.T. 85; 3 M. L. T 126. 

(2) 21 M. 153 at p ia>; 8 M L. J. 92. 

(3) 2 M. 226 at p. 229. 

(4) 0 liid, Cas. 28; (1911) 2 M. W. N. 209; 21 M, L. 

J. 397; 9 M. L. T. 264; 86 M. 07. 

(6) 6 Ind. Cafl. 1.86; 7 M, L. T. m, 21 H. L. J. 4Q6 
at p. 4Q8, 
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JUDGMEXT. — The deed hypothecates 
the property and goes on to provide that if 
default is mado in the payment of any instal- 
ment, the whole amount shall become duo 
and the piMporty shall bo put in possession 
of the mortgagee as if sold to him for that 
amount. 

It was executed in 1871, and following 
the decision in Thnmhttsawniy Moodclly v. 
Hoomin Itowthen (7), the document must 
nonetheless be regarded as a mortgage and 
the provision which deprives the mortgagor 
of his right of redemption is invalid. As 
the mortgage continued in existence, the 
purchase by the 4th defendant was subject 
thereto and the decree of the lower Appellate 
Court is right. The time for redemption is 
extended by throe months from to-day. 

The appeal is dismissed with costs. 

Appeal dismissed. 

(7) 1 M. 1; 2 1. A. 241; 51 Suth. F C. J. 198; 3 Sar. 
P. C. J. 631. 


xMADHAS HIGH COURT. 

Secon'd Civil Aim’eals Nos. 977 and 978 
OP 1912 . 

April 21, 1914. 

Present'. — Mr. Justice Miller and 
Mr. Justice Sadaaiva Aiyar. 
OANAPATHI MUDALI~Dependant~~ 
Appellant 
versus 

VENKATALAKSHMINAHASAYYA 

AND OTHERS — PLAINTIFFS RESPONDENTS. 

Landlord and tenant^ ~ Adverse possession — Tenant 
by safferaibce—Agricnlfut'al leases not governed by 
Transfer of Property Act ilV of 1882) — Presumption of 
fenaibcy by sufferance — [a'Usj by conduct of parties — 
Limitation Act (IX of 1908), s. 28, Sch. I, Art. 139 — Con- 
struction — Usufructuary nurtgagee. 

Per Miller aud 8adasiivi Iyer, JJ. — A nsufructaary 
mortgagee cannot eject a tenant already on tho laud 
unless the tenant actually attorns to him, but he can 
only claim profits of the land. 

Per Sadasiva Iyer, J. — A subsecincnt trespasser 
whose title has not boon perfected by twelve years’ 
possession cannot suceossfully resist a suit in eject- 
ment brought by a plaintiff who h-id been in lawful 
possession of tho suit land for however short a time 
before tho defendant’s pDSsassion (which is proved 
or admitted to bo unlawful) commenced. 

Lawful possossion, however sh jrt, is preaumptivo 
evidonoo of title as ownor anl of tho title to posses- 
sion, and in a suit for ejectmont by saoh owner, tho 
presumption should be rebutted by tho defend int. 

B%la K tshaba v. A. .1 VaghnsoJij, 1 1 Bom. L.B. 1093 
at p. 1099, 4 Ind. Cos. 246, Rimzan Khan v. Maham^d 
Yakub Khan, 1 1 Ind. Gas. 537 at p. 539; 7 K. L. T. 
289, 19 M. L. J, 732, 33 M. 26>. (1910) M. W. N. 145, 
referred to. 

fiction of a tenancy by suffenmoo after the 


expiry of a lease cannot be applied to agricultural 
leases not govc rued by tlio Transfer of Property Act. 

In regard to such leases, a tenant continuing in 
possession after the expiry of the lease cannot bo 
said to be in adverse possession, unless he actually 
surrenders poesession to his landlord. 

K. K. K. Ilaji V. Pev. A. Uoieas, 19 Ind. Gas. C03, 
13 M. L. T. 350, 24 M. L. J.472, (1913; M. W. N. 339, 
followed. 

Suhnaveti Itamnh v. (jundala Rnmanni, 4 Ind. Cas. 
1080; 33 M. 260; 7 M. L. T. 289; 19 M. L. J. 732; 
(1910) M. W. N. 145; Vadapolle Narasunha v. Dro- 
namaraju S^etharamo Mjorthi, 31 M. 163; 18 M. L. J. 
26; 3 M. L. T. 256, dissented from. 

In such cases, the lease is created by the conduct 
of the parties, and there is no adverse possession 
unlt'ss there has been an actual sun'endcr of pos- 
session to the landlord. 

ihmau Koya v. Chidrtj Mokhiusa ' Akoth, 15 M. L. 
J. 368, followed. 

Second appeals against the decrees of tho 
District Court of Chingleput, in Appeal 
Suits Nos. 274 and 275 of 1910, pre.sented 
against those of the District Munsif of 
C()njee\aram, in Original Suits Nos. 64 
of 1910 and 283 of 1909, respectively. 

Mr. K. Jagannadlia Aiyer, for the Appellant. 

Mr. C. Mad ha van Nair, for the Respondents. 

These second appeals coming on for 
lieariiig on the 2nd October, the Court 
(Sadasiva Aiyar and Spencer, JJ.) delivered 
the following 

JUDGMENT. — Wc are satisfied that there 
has been some confusion created in the 
decision of the two appeals out of the two 
suits by the lower Appellate Court. The 
lease on which the plaintiff relied in the 
plaint in one of the .suits was a lease 
or muchilika from year to year alleged 
to have been created in the plaintiff’s 
father’s favour for a premium of Rs. 10 and 
a yearly rent of Rs. 7. The right in dis- 
pute in that suit was the mirasi right in 
certain lands. ^ 

The lease on whicdi the plaintiff relied in 
the other suit was a lease or muchilika al- 
leged to have been created in favour 
of one Krishnaswami Iyer who is alleged 
to have transferred his rights as les.sor to the 
plaintiff by sale-deed, Exhibit G. 

The lower Appellate Court relies on tho 
evidence of tho plaintiff’s 2nd witness to 
find ill the plaintiff’s favour that tho de- 
fendant was the plaintiff’s tenant in respect 
of both tho mirasi lands an 1 tho shrotrieni 
lands. On a perusal of the plaintiff’s 2nd 
witness’s evidence, it is clear to us that ho 
refers to a mttchilika for one year certain 
relating to the mirasi land alon^ 
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plainti^’s father’s favour 'and does not speak 
about the allegred lease in favour of Krishna- 
sami Iyer. The learned Judge has also 
overlooked the circumstance that while the 
plaint in the mirast land suit relies on a 
yearly tenancy, the evidence of the plaiiit- 
ifF’s 2nd witness relates to a tenancy for one 
year certain. 

We might further say as regards the 
alleged letting of the mirsai land under a 
mnchilika, secondary evidence should not 
have been allowed till the loss of the docu- 
ment alleged to have embodied the terms 
of the lease was proved. Realizing this, the 
evidence of one witness was let in on the 
plaintiff’s side about the loss, but the District 
Judge does not state whether lie believes the 
evidence of that witness as to the alleged loss 
of the original. 

We are unable to accept the finding in 
either suit on the question of letting and we 
request the District Court to submit 
fresh findings in both suits on the evidence 
on record on the question of tenancy 
having regard to the above observations. 

The finding should be submitted within 
four weeks from the date of receipt of the 
records from this Court and ten days will be 
allowed for filing objections. 

In compliance with the order contained in 
the above judgment the District Judge of 
Chingleput submitted the following 

FINDING. — I am directed to submit find- 
ings as to an alleged letting of the ehrotriem 
and mirasi right in certain lands. The lands 
consist of a half pan^n in Kil Kadirpur 
village comprising kanis 5-7-10 wet, kania 
1-14-0 dry and kani O-b-O garden. In 
Original Suit No. 238 of 1909 (Appeal 
Suit No. 275 of 1910) the plaintiff sued 
to establish his mimal (or hwilvaram) right 
and in Original Suit No. 64 of 1910 (Appeal 
Suit No. 274 of 1910) he sued to establish his 
ehrotriem (or melvaram) right. 

2. In the niiraei suit the issue which is 
referred to me is, (2), whether the plaintiff 
let the land to the defendant and whether 
the suit is in time. My predecessor has 
found that under Exhibit B dated 4th 
March 1891, De valla Subramania Iyer ob- 
tained the miram right in the half pmigu 
and sold it by Exhibit E on tbe same date 
to the plaintiff’s father for the plaintiff. 
The plaintiff’s father is said to have leased 


it to the defendant in 1897, and it is alleged 
in the plaint that this was a lease from 
year to year for a premium of Rs. 10 and 
a yearly I'ent of Rs. 7. It is admitted on 
both sides that Polanipalli Krishtiasami 
Iyer was in possession of the lands as usu- 
fructuary mortgagee of the minui right, 
and Exhibit B shows that under compromise of 
Original Suit No. 136 of 1890 of the Tiruval- 
lur Court, he gave it over to Devalla Sub- 
ramania Iyer, who sold it to plaintiff’s 
father. Possession presumably passed then. 
The defendant, on the other hand, while 
admitting the usufructuary mortgage to 
Krishnasami Iyer, asserts that the mortgage 
was redeemed but cannot say' by wluim or 
when; and he contradicts liimself as to how 
long he has himself been in possession, 
first saying twelve yeai*s and then saying 
nine years. He has stated distinctly that 
prior to the date of his sale-deed. Exhibit 
XII (4th February 1901), he had no con- 
cern with the suit land, and he does not 
know who enjoyed it before that, so he 
clearly has not been in adverse possession 
for twelve years, and the presumption ought 
to be that previous possession was with 
the plaintiff, who has established title. As 
regards the alleged lease to tlie defendant, 
the plaintiff, as P. W. No. 4 stated tliat he 
was present when the defendant gave a tnitcht- 
Ilka for Rs. 7 rent and paid Rs, 10 as an 
advance, and that this muchilika used to be 
amongst his father’s records in Madras; but he 
has been unable to find it now. One witness 
Gurusami Iyer (P. W. No. 2) states that ho 
recommended the defendant as a cultivator to 
the plaintiff’s father, and he attested the innchi^ 
Uka which the defendant gave. In view of the 
other evidence as to title and possession, 
T see no reason to doubt this evidence as to 
tbe execution and the loss of the miiohilika, 
and 1 find accordingly. There is an apparent 
discrepancy in that P. W, No. 2 says it was 
a muchilika for one year, whereas the plaint 
says it was a lease from year to year, but I 
attach no importance to this discrepancy, 
becamse it does not appear to have been 
elicited whether P. W. No. 2 knows the 
difference. Sub-tenancies or leases of ku^ 
divaram right are usually for one year 
only, though such tenants may be allowed to 
hold over from year to year, so that such a 
muchUika would most probably have been 
for a year only. 
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3. Ah regra^rds the shrotriem, or melvamm 
right, the issue is whether the defendant 
entered into i) 08 session as lessee under 
Krishnasami Iyer and paid rent. The only 
possession that the land-holder’s right admits 
of, is the right to collect rent from the ryot 
or holder of the mirasi right. The plain tifF 
in this suit is shown to have title to the 
shrotriem or land -holder’s interest, and in the 
absence of a lease or other contract, he must 
have an inherent right to collect the nielvaram 
rent from the ryot. It is said that Krish- 
nasami Iyer leased the shrotriem right to the 
defenilant for Rs. 24, and that this lease was 
transferred when the ahtotriem right was 
sold under Exhibit G on 7th January 1898 
to the plaintiff’s father. Prior to Exhibit 
G the position was that P. Krislinasami Iyer 
held the slirotrlem I'ight and was entitled to 
Rs. 24 as Dielvnram from the holder of the 
mirasi right, the plaintiff (by his father) owned 
tlie mirasi right but had let the cultivation 
to the defendant for a rent of Rs. 7. It is 
evident that the defendant liad to pay also 
the Rs. 24 for the mirasidar could not have 
been . . Rs. 17 tmt of pocket annually for 
the pleasure of being an owner of property 
and, moi'eover, Rs. 7 would be an absurdly 
inadequate J'ent for 7 kanis of land mostly 
wet. A lease <»f shrotriem right would simply 
mean that the defendant had to pay the 
vielcarain direct to the land -holder instead 
of its passing through the hands of the 
mirasidar, and it seems to me immaterial 
whether such a lease existed or not. Further, 
when the plaintiff's father acquired the 
shrotriem right in 1898 the position ordinarily 
would have betni that the sub-tenant paid 
the melraram Rs. 24 plus kndivaram rent 
Rs.,7 to the plaintifF’s father as mirasidar, and 
the latter transferred Rs. 24 to his other 
pocket as shrofriemdar, but owing to the 
existence of the alleged lease the sub-tenant 
as lessee of the shrotriem j*ight had to pay 
Rs. 24 to the plaintiff’s father as shrotrie.mdar 
and Rs. 7 kudivaram rent to the plaintiff’s 
father as mirasidar. 1 must admit that I 
cannot see the material importance of the 
alleged lease. There is no evidence of the 
lease, and 1 mu.st find the issue in the negative. 

4. The Vakil for the plaintiff has some do- 
cuments which ho says will explain Exhibit 
H, the entry in the suit r>gi.ster for Small 
Cause Suit No. 7f>2 of 18-^9, and show that 
the suit was in r»^8pect of rent for the plaint 


shrotriem' interest. I have, however, no 
authority to admit them and the Vakil must 
apply to the High Court. 

5. My findings are, therefore, that the 
suit lands were let to the defendant as a 
sub-tenant under the plaintiff as mirasida), 
but that the shrotriem right was not leased 
to him. 

This second appeal coming on for final 
hearing on the 20th April 1914 and having 
stood over ftjr consideration till this day, after 
the return of the finding of the lower Appel- 
late Court upcjn the issue referred by this 
Court for trial, the Court delivered the 
following 

JUDGMENT. 

MilijKK, #1. — -As to the title we must take i^ 
that the first compromise was valid, as btjth 
Krishnasami Ayyar and the predecessors of 
the defendants have dealt with it on that 
footing in pravious pn>ceediiigs and transfers. 
That being so, both as regards the mirasi 
half pa^ign in question and the shtvfriem lialf 
pan^K Krishnasami Iyer's title must be 
taken to have been that of usufructuary 
mortgagee and the plaintiff derived title from 
him as usufructuary mortgagee. Accepting 
the District Judge’s finding that there was 
a lease of the mirasi half pangu, and no lease 
of the shn^triem half pangu, the plaintiff is in 
those circumstances entitled to pt»ssessiun fi*om 
the defendant of the mit^ half paanga and to 
a declaration in respect uf the other that ho 
is u.sufructuary mortgagee of the shrotriem 
pangu, and to the profits thereof. The 
decree of the District Judge in Appeal Suit 
No. 275 of 1910 will accordingly l>o modified 
so as to show that tlie plaintiff is entitled to 
possession of the mirasi half pangu as usu* 
fruetuary mortgagee, and the decree in Appeal 
Suit No. 274 of 1910 must he modified also: 
the declaration will show that the plaintiffs 
are entitled to the usufructuary mortgage 
right in the half shrotriem pangu^ and the 
decree will direct the defendants to pay them 
the profits of that half pangu from the year 
before suit to delivery of possession of the 
mirasi pangu or three years from date of 
decree, as the case may be. The District 
Munsif will hold the necessary inquiry abd 
pass the final decree for mesne profits in both 
suits. There will be no order as to the costs 
in this Court. 

Saoasiva Ayiau, J.— I entirely agree, X 
might, however, be permitted to quake soio# 
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observations on the points of law which have 
been argued in this case. I am inclined to 
hold (a) that a subsequent trespasser whoso 
title has not been perfected by 12 years’ pos- 
session cannot successfully resist a suit in 
ejectment brought by a plaintifE who had been 
m lawful possession of the suit land for how- 
ever short a time before the defendant’s posses- 
sion (which is proved or admitted to be unlaw- 
ful) commenced. Lawful possession, however 
short is presumptive evidence of title as owner 
and of the title to possession and such presump- 
tion should be rebutted by the defendant [see 
BalaKushaba v. Abai Amrita Vagh mode {!) and 
Bamzan Khan v. Muhammad Yakub Khan (2)]; 
(b) that while the observations in Subraveti 
Jtamtah v. Gundala Ramanm (3) against the 
fiction of a tenancy by sufferance” miglit apply 
to cases governed by the Transfer of Property 
Act, they should not be applied to those 
agricultural leases which arc not governed by 
that Act. [In Kummatha Vittil Kunhi 
Kuthalai Hajt v. Reverend Antoni Goveas (4), 
Benson and Bakewell, JJ., refused to treat a 
Malabar Kuzhikam tenant holding over as in 
adverse possession even after the 12 years’ 
lease term had expired]; (c) that seeing that it 
is very common in this Presidency for illitex'ate 
tenants to be let in as occupiers of small bits 
of lands and tenements by illiterate landlords, 
on oral leases nominally for a single year and 
that almost as a matter of course, the tenants 
and his representatives continue in possession 
under the same terms as tenants from year 
to year till quarrels arise, I should like that 
the observations in Subraveti Uamiah v. 
Gundala Ramanni (3), and even those in 
Vadapalle Narasimha v. Dronamaraju 
Seetharama Mnorthy (5), [which decision is 
criticised adversely in Subraveti Eamiah v. 
Gundala Ramanni (3'], fo far as these 
observations tend to treat a tenant holding 
over or the legal representative of a tenant 
whose term has expired as in adverse posses- 
sion and so far as they incline to the view 
that a tenant by sufferance even of agri- 
cultural land is a trespasser in adverse 
possession should be re-considered and 

(1) 4 Iiid. Cas. 24C; 11 Bom. L. R. 1093 at p. 1099. 

(2) 11 Ind. l as. 687 at p. 689. 

(8) 4 Ind. Cas. 1080j 88 M. 260; 7 M. L. T. 289; 19 
M. L. J. 732; (1910) M. W. N. 146. 

(4j 19 Ind. Cas. 663; (1913) M. W. N. 389; 13 M. 
L. T. 360; 24 M. L. J. 472. 

(6) 81 H. 168; 16 H. L. J. 26; 3 M. L. T. 266. 


confined within narrow limits; 07) that 
while the clear words of Article 189 of the 
Limitation Act should be given effect to, 
there is no reason why Courts should not, 
having regard to the usual course of events 
and probabilities, view with favour evidence 
adduced to show that though the original 
tenancy for a fixed period had expired, the 
relationship as between a landlord and a 
tenant from year to year had been afterwards 
created by conduct between the parties to the 
original contract of letting; (e) that where 
a tenant has been let into possession by a 
landlord, he or his legal representative 
cannot be permitted to dispute the land- 
lord’s title even after the expiry of the lease 
term till he or his legal representative first 
surrenders possession to the landlord Usman 
Koya v. Chidria Mokkausa Akoth (6), and 
that if he does not so surrender possession 
he cannot resist a suit in ejectment by the 
landlord unless Article ly>9 of the Limitation 
Act comes in the way of the landli)rd. The 
title, in such a case, vests in the tenant, not 
by reason of any adverse possession of such 
tenant for 12 years (which can only bo if and 
from tlio time that the tenant holding over 
gives clear notice to the landlord that ho 
intends to be in adverse i)ossession) but by 
reason of section 28 of the Limitation Act 
which extinguishes the title of the landlord 
and converts the tenant’s possession after 
such extinguishment of the landlord’s title 
into possession in the tenant’s own right as 
he cannot thereafter be considered a tenant 
by sufferance under the landlord who had 
so lost his rights. 

Decrees modified, 

(6) 16 M. L. J. 368. 


CALCUTTA men COURT. 

First Civil Appkal No. 325 of 1913. 
January 8, 1914. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 
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Guardian of ininor, app'iintmsnf of—^Gonsidamfionsfor 
Court — Discretion of Jirst Court — Interference by Appels 
late Court. 

In selecting a guardian of thop3rsonofa minor, 
the interest, well-being and happiness of the minor 
ought to be the main and paramount oonsid oration 
for the Court. 

B? Goolhai and Lilbai, 32 B. 50; 9 Bom. L. E. 923 
and Bindo v. 8\a>n Lai, 2.) A. 210; A. W. N. (1907) 
21; 4 A. L. .T. 22, f )llow:*d. 

In tho intyrost of the true welfare of the minor 
th3 recognized rights of guardianship under the 
liw to which tha minir is subjeet must, if necessary, 
be assigned ar'latircly subordinate pesition. 

T)ffi Bun V. Bim Chiron, 8 Ind. Cas. 785; 7 A. L. 
J. 1140, M ith'iveerappz C hefty v. Lin /aiumah {Pon- 
nuswami Chstty), 13 In l. Cas. 16; (191 i) 2 M. W. N. 
661; 10 Af. L. T. 477; 22 M. L. J, 63 ami Ahuna Bfhce 
V. Azeem Strung, 9 W. R 314, referred t'^. 

In making thi selection of a guardian for a minor 
tha Court should also have regird to the wishes of 
th3 djceasod parents, unless such a course would bo 
disatlvaiitag3oas to th? minor, and also to the wishes 
of the minor hlm3''lf when of yews of discretion. 

Kristo Kissir v. Kai^rmiy^e, 2 C. L. R. 683, 
Hill V. St trer, 1 Y. & C. 650 an I In re Kuj% 1 Ch. 
App. 3S7j 12 Jui'. (n. s.) 330j 14 L. T. 3S8; 14 W. R. 
697, followed. 

Unless the Court of Appeal is of opinion that the 
order of the first Court was not for tha true wel- 
fare of th3^ minor, it will bo reluctant to interfere 
with its discretion in tho matter of tho appointment 
of a guardian of the person of a minor. 

In tho circumstances of the proaont case the 
maternal aunt was preforrsd to tho paternal uncle. 

Appeal from the order of the District Judge 
of Mursbidabad, dated 5tli July 1913. 

Di*. R.ish Bf^iary Ghosh and J3abu Brojo 
Lai Oliakravarti, for the Appellant. 

Mr. Sinha, Counsel, with Babas Hemendra 
Nath 8m, Run Chan In Majtioilar, Biraj 
Mohan Majttm lar and Surertira Kumar Bose, 
for the Respondents. 

JCJDorMijJN'r. — Thii appeal is directed 
againit an order for the appointment of a 
guardian of tho person of an infant, by name 
Ranjit Singh, one of the granJiDno of Rai 
Badh Singh Dliiidhurla of Admganj. Tho 
rival claimainbs for tho office of guardian are 
the first cou^iin of th3 fatlior of infant, Raja 
Bijoy Singh Dhudhui'Ia, who has been propo.?- 
ed for appointmont by tho grandfather, and 
Fulkumari Bibee, the sister of the mother of 
the infant, who was nominated for appoint* 
meat as guardian by tho mother in a Will 
executed by her on the 7th Juno 1912. The 
District Judge has given preference to the 
nncle and has appointed him guardian of the 
person of the infant. Against that order 
this appeal has been preferred by the aunt, 
and the uncle as also the grandfather have 
been joined as parties respondents* 


To appreciate the circumstances under 
which the question of the appointment of a 
guardian of the person of this infant has 
como before the Court, it is necessary to 
recite briefly the history of the family. 
Inder Chand Dhudhuria, the father of the 
infant and one of the sons of Rai Budh Singh 
Dhudhuria, went to England in 1889. On his 
return to this country, caste difficulties arose, 
and the ultimate result was that he was out- 
casted. The members of the community, 
however, subsequently relented and agreed 
to limit the excommunication to Inder Chand 
himself and to all children that might bo born 
after his visit to England. The infant now before 
tlie Court was born about the year 1898. The 
result of tho excommunication of Inder Chand 
was that he had to live with his wife and 
children and separate from his father. This 
state of things continued up to the 9th April 
1899, when Inder Chand died. Shortly after 
his death, his father was appointed guardian 
of the person and property of the infant on 
the 8th July 1899. It is clear, however, 
from the materials on the record that the 
grandfather was not able to keep the infant 
in his own custody, as the pressure of caste 
difficulties was insurmountable. Consequent- 
ly, on tho ISth December 1905, with the 
ac^iuiesceiice, if not the actual assent, of the 
grandfather Indra Kumari, the mother of tho 
infant, was appointed guardian of his person. 
Tho grandfather, however, continued to bo 
the giardian of the property of the infant 
and it is not disputed that upto tho pre.sent 
momoiit he is such guardian, Indra Kumari 
died on the 1st June 1913. A year before 
her death, she had executed a Will on the 
7th June 1912 which was registered on that 
very day. No probate has yet been obtained 
of the Will, but its genuineness has not yet 
been questioned in tho present proceedings and 
it has been received in evidence by consent of 
all tho parties and accepted in proof of the 
wishes of the mother in respect of the 
appointment of a guardian of her infant son 
after her death. On this subject, tho Will 
is perfectly clear in its terms. The mother 
expressed a decided preference for her sister 
as the fittest person to be appointed guardian 
of tho person of her infant son. She stated 
this explicitly, and by this instrument she 
nominated her sister Fulkumari Bibee as 
her successor in the guardianship of ^ the 
person of her minor son Ranjit Singhf 
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Immodmtely, upon her death, the matter was 
brought inevitably into Court, and an appli- 
cation was made by Fulkumari Bibee for 
appointment as guardian of the person of the 
infant. But she had been anticipated, and the 
grandfather had already expressed a desire 
that his nephew, Baja Bejoy Singh 
Dhudhnria, should be appointed guardian. It 
is worthy of note, liowever, that Ka ja Bejoy 
Singh himself has never made an application 
in this behalf. The attitude he has consis- 
tently taken throughout the proceedings, both 
here and in the Court below, is that he is not 
unwilling to accept the office of guardian. He 
is ready to be burdened with its responsibiliti^, 
more out of a feeling that he should meet the 
wishes of his uncle than from a sense of 
attachment towards his nephew. The 
District Judge, as already stated, has decided 
in favour of the uncle as against the aunt. 
He has attached no weight to the vvislies 
of the mother in this respect. He has also 
held substantially that the Avishes of the 
minor, who is now abcait 15 years old, should 
not have any weight in tlie decision of this 
matter. The question for consideration 
before the Court, consequently, is Avhether 
the uncle or the aunt should be appointed 
guardian of the person of the minor. 

The principle upon Avhich the question 
should be decided is laid down in section 17 
of the Guardians and Wards Act. Sub-section 

(1) of that section provides that in appoint- 
ing the guardian of a minor the Court shall 
be guided by what, consistently Avith the 
law to which the minor is subject, appears 
in the circumstances to be for the AA'elfare 
of the minor. Sub-section (2) provides that 
in considering Avhat will be for the welfare 
of the minor, the Court shall have regard 
to the age, sex, and religion of the minor, the 
character and capacity of the proposed 
guardian and his nearness of kin to the 
minor, the wishes, if any, of a deceased parent 
and any existing or previous relations of tlie 
proposed guardian Avith the minor or his 
property. Sub-section (3) provides that if 
the minor is old enough to form an 
intelligent preference, the Court may consider 
that preference. The primary point for 
consideration consequently is, what, in the 
circumstances of this case, is for the welfare 
of the minor. As observed by Mr. Justice 
Davar in the case of Hq Goolbai 


ami Lilhai (1), in making orders ap- 
pointing guardians for tlio persons of 
minors, the most rarameunt consideration 
for the Judge ought to be AAdiat order, under 
the circumstances of the case, Avould be best 
for securing the Avelfare and happiness of the 
minors? With Avhrm Avill they le hapry? 
AVho is most likely to contribute to their 
Avell-being and look after their health and 
comfort? AVho is likely to bring up and 
educate the minors in the manner in which 
they Avould have been brought up by the 
parents, if they had been alive? In fact, 
tlie main question for the Court to consider 
in the case of the unfortunate minors, Avho 
ha\'e lost their natural guardians, is Avho, 
amongst the relations, or for the matter 
of that, friends of the minors, can you 
select, Avlio will supply, as nearly as 
possible, the i^laco of their lost parent or 
parents? The interest, Avell-heing and 
happiness of the minors ought to be the 
main and paramount consideration for the 
Court in selecting the guardian of the person 
of a minor. The same principle has been 
laid down by the Allahabad Higii Court 
in the case of Bindo v. Sham Lai (2). Indeed 
the question of tlie true Avelfare of the minor 
is of such paramount consideivation that 
the recognised rights of guardianship under 
the law to Avhich the minor is subject must, 
if necessary, be assigned a relatively sub- 
ordinate position [//’o^aiiamv. Rain Charan 
Math ii veer apa Chetty v. Linganimali {Poiinu- 
swami Chetty) (4)] or, as has some- 
times been said, propinquity must yield 
to fitness [_Aki7na Bibee v. Azeem Sarung (5) 
Sohnav. Khalok Singh{6)]. Besides it is clear' 
from the decision in Ki isto Kissor v. Kadermoyee 
(7) the uncle, merely because he is a paternal 
uncle, is not, as a matter of right, entitled to 
supersede the aunt on the sole ground that she 
is the maternal aunt. The fundamental point 
to be considered is, what is for the welfare of 
the particular minor, anl that loads us at 
once to the question, Avhat are the circum- 
stances of the present case? 

It is beyond dispute that ever since the 
return of Inder Chand to this country and 

(1) 32 B. 50; 9 Bom. L. R. 923. 

(2) 29 A. 210; A. W. N. (1907) 24; 4 A L. J. 22. 

(3) 8 Ind. Cas. 785; 7 A. L. J. J149. 

(4) 13 Ind. Cas. 16; (1911) 2 M. W. N. 661j 10 M. 
L. T. 477; 22 M. L. J. 68. 

(5) 9 W. R. 334. 

(6) 13 A. 78; A. W. N. (1891) 1. 

(7) 2 C. Li R 583. 
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.Iiis oxcommunication from society, ho liveJ 
separate from his father with his wife and 
son (the infant now before the Court). After 
the death of Indor Chand, the grandfather 
found himself unable, it may bo owing to the 
unsurmountable pressure of social difficul- 
ties, to take back his widowed daughter-iri- 
liw and his infant grandson into his 'family 
circle, llis nephew, Raja Hejoy Singh, 
whom he now proposes for appointment as 
guardian of the person of his infant 
grands )n, has never taken tlie remotest 
interest in the minor. The result was that 
Indra Kumari was driven to seek the 
society of her sister; and, although a 
suggestion was faintly made in this Court 
at one stage that Indra Kumiri lived 
separate, not merely from her father-in-law 
but also from her sister, it was inlisputably 
proved from an affilivit whicdi had been 
filevl on the 25th August 1911 by Rii B.idh 
Singh himself that Indra Kumiri and her 
infant son had resided for years with Ful- 
kumari. After Indra Kumari had been 
appointed guardian, she found it difficult to 
maintain her child and an application was 
made by her on the 19th June 1911 to the 
District Judge for an order upon her father- 
in-law, who was the guardian of the property 
of the infant, for payment of expenses 
incurred in connection with the miintonanco 
of the child. This application was opposed 
by* the grandfather and in an affidavit filed 
on the 25th August 1911 Rai Budli Singh 
pledged his oath that the then petitioner 
(his daughter-in-law) was living with her 
minor son in the house of Babu Korpat 
Singh, the husband of her sister, as members 
of the same family, and that she had no 
separate establishment, nor was there any 
necessity for it. This is in agreement with 
other^ sLatemonts found on the record and 
was confirmed by the infant who was 
examined in this Court. The position, 
therefore, has been that for many years past 
and certainly during the last ten years the 
infant has been treated as an outcaste by 
the family of liis father, bis grandfather 
and his uncle have both disowned him and 
he has been brought up in the family of the 
sister of his mother. That sister of his 
mother is now willing to take charge of him. 
The application is resisted by the grand- 
father, who is himself unable to take charge 
of the boy and puts forward his nephew as' 


a desirable candidate frr the office of 
guardian, ^ye put it to the learned Vakil 
for the grandfather whether lie was willing 
to look after his infant grandson himself and 
t ) take him back into his family circle. The 
answer was a decided negative. We put it 
to the learned Vakil for the uncle, Avho has 
been proposed for appointment as guardian, 
whether the uncle was prepared to take, 
his nephew into liis family circle. The 
answer was an eciually emphatic negative, 
and it was added that if the uncle was 
appointed guardian, the infant woull be 
kept in a liouse at Berliampore in charge 
of a tutor. The effect of this statement was 
realized a little later, and it was then 
suggested on behalf of the giMiidfather that 
if the uncle was appointed guardian of the 
person of the infant, the infant might be 
kept in a house at Azinigunj. It is manifest, 
however, tliat neither the grandfather nor 
the uncle is willing to take the infant into 
bis family circle. Here it may be added 
that the uncle who lias been proposed for 
appointment as guardian is a separated uncle, 
and it is not disputed that the grandfatlier 
an I the uncle arc not members of the same 
joint family. In view of all these facts, it is 
clearly not for the welfare of the infant that 
the uncle should bo appointed guardian of 
bis person. 

Apart from theso circumstances, however, 
there are two other factors for consideration. 
As already stated, the mother has nominated 
her sister for appointment as guardian, and 
the selection was obviously in the best 
interest of the minor. Her wishes in this 
respect should not bo summarily disregarded, 
for though it may be conceded that the 
wishes of a deceased parent are by no means 
conclusive, considerable weight must bo 
attached to the preference indicated by the 
mother [Hall v. Storer (8), fn re Kaye (9)^, 
As was observed in Ejh parte Mountfort (10), 
in appointing a guardian the Court will pay 
great attention to the wishes of tbo father, 
or the mother of the infant, and the Court 
will do so unless, as stated in Hfirtley v. 
Smith (11) ani In re Wool (12), such a 

(8) 1 Y. & C. 556. 

(9) 1 Ch. App. 387; 12 Jur, (s. s.) 350; U L. T. 388; 
14 W. R. 597. 

(10) ]5 Ves. 445: 33 E. R. 822. 

(11) 9 Jur. (n. s.) 97; 134 R. R. 773. 

(12) (1868) 16 W. K. (Eng.) 161, 
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courso would bo disadvanta5r30u?» to tho 
infant. It haa not boon established in this 
cas 3 that the appointment of the aunt as 
guxrdian of the person of the infant would 
be to his disalvaiitaje; on the othei’ hand, 
the cireumstances state 1 all point to the 
conelasion that it wouU be to his alvanta^re. 

There is a farther circumstanre to be 
considered, namely, the wishes of the minor 
himself, to which regard is always paid, if 
he be of years of discretion [_Evp irfe E lw%rd8 
(13), Ec parte Birchdl (14), Foliar J v. Itoase 
( 15 )J. The minor fitinkly stated in this 
Court that for the last ten years ho has 
been brought up in tlio family of his aunt, 
that he has found in her family ciivlo a 
comfortable and affectionate home, that his 
uncle has never taken the remotest interest 
in him, and, that conseriuontly, he does 
not feel attracted towards him in the least 
degree. To summarise, the welfare of the 
infant, tested from the point of view of the 
mode of life it h is been his lot to live 
during the last ten years, the emphatically 
expressed wishes of his mother and his 
own decided preference, justifie.s the appoint- 
ment of the maternal aunt in preference to 
the paternal uncle and the reasons which 
weigh in favour of such appointment become 
conclusive, when we remember that the 
uncle is practically a stranger to the infant, 
is by no means keen to undertake the 
responsibilities of guardianship and is in 
any event unable to take his nephew into 
his family circle and to exercise personal 
supervision over him. 

It has been contended, however, that as 
the boy is now 15 years old, it is not 
desirable that ho should have a pardah^ 
nashin lady as guardian of his person. 
We are unable to accept this coiitcntion as 
sound. It is, in our opinion, undesirable 
that at this stage the boy should be taken 
away from the healthy inlluences of homo 
life. In so far as the education of the boy 
is concerned, the District Judge recorded an 
opinion on the 22ni May 1912, that so 
far as he was able to judge, his education 
bad been satisfactory and that there was 
no necessity for change in the arrango- 

(13) 3 Atk. 519; 20 £. R. 1099. 

(14) 3 Atk, 813; 20 K. H. 1201. 

(15) 6 Ind. Cas. 754; 31 M. 2S3 at p. 293| 8 H, L. 
% 47i (1910) M. W. N, 187. 
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ments. There is no conceivable reason wby 
under the guardianship of his aunt the 
infant should not be properly educated, if 
suitable direction is given by the District 
Judge for the appointmmt oF a tutor. Wo 
are further of opinion that it would be 
desirable to compel tlio guardian of the 
property of the infant to spenl more money 
W his elucation than has been done in 
the past and it is obvious that as ho 
continues to make progress in his studies, 
tutor* better (luilitied and more experienced 
than those who have acted in the past 
will be required to look after him. 

It has finally been suggested that the 
effect of the appointment of the aunt as 
guardian of the per.son of the infant might 
be to accentuate the estrangement between 
him and the members of bis father’s 
family, an I tint the ultimate result might 
be not quite beneficial so far as the 
worldly prospects of tlie infant are concerned. 
In fact it has been broadly hinted that 
the estrangement might be of such a charac- 
ter as to make it impossible for the 
grandfather to leave m >re property to his 
infant grandson. We trust that the effect 
of the order which wo propose to make 
will not bo wbat is anticipated by the 
learned Vakil for the grandfather, and 
that the grandfather will accept, witliout 
feelings of resentment towards the infant, 
the order about to bo mado to secure the 
welfare of his grandson. Thero is no 
conceivable reason, however, why, although 
the aunt is appointed guardian of the 
infant, tho grandfather and tho uncle 
should not have free access to tho child, 
and on behalf of the appellant an assurance 
has been given in this Court that such 
access will bo freely allowed. Should, 
however, any practical diflSculty or 
inconvenience arise in this respect, • the 
District Judge will give suitable direc- 
tions. 

We may add that wo arc not unmindful 
that in the matter of appointment of a 
suitablo guardian, a Court of Appeal is 
always reluctant to interfere with tho 
discretion of the Court of first instance, 
except for strong reasons. In ro Ka*je (9). In 
tho present ca.se, however, upon an exvamina- 
tion of all the circanutaa(r*es, wo are 
QOi^trAiuod to, t9,koL. tha viaiv. that,, tba 
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order made by the lower Court is uot 
for the true welfare of the minor. We 
fully appreciate that the grrandfather may 
regard it as a loss of family prestige that 
the appellant, a lady of a different family, 
should be appointed guardian of the person 
of even that infant grandson of his whom 
he has been constrained, by stress of 
circumstances, to treat as an outcaste. But 
we cannot take into account the feelings of 
the grandfather to the detriment of the 
infant. 

The result is that this appeal is al- 
lowed, the order of the District Judge set 
aside, and the appellant appointed guardian 
of the person of the infant, Ran jit Singh. 
The costs of the appellant both here and 
in the Court below will come out of the 
estate of the infant; the costs of the 
respondents will be borne by themselves. 

Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Appellate Obpei? No. 61 

OF 191.3. 

Civil Revtmon Petition No. 622 
OF 1913. 

July 20, 1914. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Napier. 

CHAKRAVARTHI NAINAR —Petitionkb 
— Appellant 
versm 

AMMAFAPPA NAINAR and anotiieb — 

C OUM K R-PeTH JC N EBP— R KPPONDENTS. 

Civil P'iccedvre Cede (Act V of IfCS), ss. CO, C2 
Accufh ti— Ctiicidccr — Openivg ly gciiimg 

ever roof^ Suheeqvevf cntiy ly tmin — Aitaclimevf, 
legality of--' Cattle and wed— Crain of agricultnri.iSj 
how far exempt fro^n attachment. 

An attachment ('f mov'eables effected byanawm 
16 net invalidated by the fact that he entered the 
honse, which 1 nd lecn clofcd, after the tame had been 
rpened by certain persons wdio gained entrance into 
it by getting over the roef. 

Under section 60 cf the Civil Procedure Code 
eeed-grain and cattle of agriculturists are not 
absolutely free fiom attachment. That section is 
only intended for the benefit of indigent agricul- 
turists and an attachment of such cattle and seed- 
grain is perfectly valid.ctpccially when the judgment- 
debtor is tble to xc place them without much 
^^onvcpieuce. 


Appeal against the order of the District 
Court of Cliiiigleput, in Appeal Suit No. 3 
of 1913, preferred against that of the 
Court of the District Munsif of Conjeeveram, 
in Execution Petition No. 285 of 1912 (in 
Original Suit No. 705 of 1909) and setition 
under section 115 of Act V of 1908, praying 
the High Court to revise the order of tho 
District Court of Ohingleput in Appeal Suit 
No. 3 of 1913, preferred against that 
of the District Munsif of Conjeeveram, in 
Execution Petition No. 285 of 1912 (in 
Original Suit No. 705 of 1909). 

FACTS.— A obtained a decree against 
fl and applied for the execution of the same 
by attachment of C’s moveables. The a min 
entrusted with the warrant of attachment 
went to O’s house but found it closed. 
Thereupon some of the decree-holder's men got 
into the house by getting over the roof and 
opened the outer door from inside the same. 
The aniin then went into the house and 
attached certain cattle and seed-grain. Tho 
judgment-debtor objected to the attachment 
on two grounds: — (1) that the properties 
attached were exempt from attachment 
under section 60 of the Civil Procedure Code 
and (2) that the entry of the ainin into tho 
house was in contravention of the express 
provisions of law and the attachment effected 
was in consequence illegal. Both the lower 
Courts overruled these contentions. The 
judgment-debtor thereupon appealed to tho 
High Court and also presented a civil 
revision petition. 

Mr. N. Visvanafha Aiyar, for the Appel- 
lant — The lower Court erred in not holding 
on inquiry as to wliat portion of the seed- 
grain or the cattle was necessary for the 
immediate use of the agriculturist. Section 
60 of the Civil Procedure Code was im- 
perative and cost upon tho Courts tho duty 
of holding the inquiry. Tho opulence of tho 
agriculturist ought not to have weighed w itli 
the Courts. Section 60 was intended for the 
protection of the agriculturists as a class, 
irrespective of tho fact that the judgment- 
debtor happened to bo opulent or indigent. 
The amin had no power to^ open an outer 
door which had been chised. As the attach- 
ment had been effected after opening the 
outer door by getting over the roof, it is 
illegal. 
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JUDGMENT. — The first point taken is 
that the District Munsif failed to deal with 
the allegation that the entry into petitioner’s 
house by certain persons named did not 
comply with the provisions of section 62, 
Civil Procedure Code. A sufficient answer 
is that the allegation was in any case useless, 
since the person executing the process, the 
amin is, it is admitted, not one of those 
persons. 

Wo think that the lower Courts correctly 
interpreted section 60, Civil Procedure Code. 
The other ground argued, therefore, fails also. 

The second appeal and the civil revision 
petition are, therefore, dismissed. 

Appeal and petition dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 343 of 1912. 
July 29, 1913. 

Present: — Mr. Justice Richardson and 
Mr. Justice Newhould. 

TARA PRASANNA BOSPJ — Oppositf Party 

— ArPELfiANT 

versus 

NILMONI KHAN and others — Petitioners 
— Respondents. 

(Uvil Procedure (hdc (Act V of 1908), ^^r. 2, 47, O. 
XXXir, r.o-TraNsfer of Property Art (IV of 1882\ 
m. 56, 81 — Pioperty ivortyaged hy mortgagor after 
mortgage-decree— Seeotul motfgagee having no notice of 
first mortgage or decree th-’reon — Rrpresentatiie oj 
judgment -debtor -'-Notice — Objection — Pleadings. 

After a mortgagee of several properties had 
obtained a decree upon his mortgage in the usual 
form, the mortgagor mortgaged by way of condi- 
tional sale one of those properties to a third person 
who, having acquired the property as an unincum- 
berod one without notice of the previous mortgage 
and the decree bascfl thereon, foreclosed his mort- 
gage and entered into possession of the property. 
Soon after when the first mortgagee obtained an order 
for the’ sale of the properties mortgaged to him, the 
second mortgagee applied that the properties other 
than that of which he had obtained possession by 
foreclosure should be sold first and that that property 
should be sold last. His application was opposed 
both by the mortgagor and the first mortgagee but it 
wis allowed Upon this the mortgagor alone appeal- 
ed against the order of the Court; 

Heldf that (1) as the subsequent mortgagee was 
bound by the decree on the previous mortgage, as 
regards the property which had been mortgaged to 
him he was the representative of the mortgagor and 
that, therefore, his application was an application 
under section 47, Civil Procedure Code, and the 
jrdor of tho Court amounted to a decree within the 
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meaning of section 2 and not merely to an orde^ 
under Order XXXTV, rule .5, of tho Code; 

(2) the second mortgagee,* being in tho posi- 
tion of a purchaser from the mortgagor, had as 
against him a positive right under section 56 of the 
Tiwnafer of Property Act to have tho first mortgagee 
satisfied out of the properties (so far as they went) 
other than the property which he had foreclosed; 

(3) the first mortgagoo not having preferred an 
appeal ag<ainst the lower Court’s order, it was not 
o|>cn to the mortgagor to take an objection which 
the first mortgagee did not care to press; 

(4) as the (piestion of notice of the first mortgage 
was not raised in the Court below or in the grounds 
of appeal, it could not be allowed to bo raised for 
the first time at tlic hearing of tho appeal; 

(5) tho Courts have power, in appropriate circum- 
stances, to make such orders under sections .56 and 
81 of the Transfer of Property Act. 

Appeal against the order of tbo Subordi- 
nate Judge of Manbbum, dated March 15th, 
1912. 

Balm BanJeim Chandra Muhherji, for the 
Appellant. 

Babu Oolap Chandra f^arhar (with him 
Bahu Sai'ot Chandra Putt and Ttislvindra 
Nath Snrhar), for tho Respondents. 

JU DGMENT. — Til irteen properties avere 
mortgaged hy the judgment-debtor, the 
appellant before ns, to the decree -holder, the 
first respondent, hy an instrument dated tha 
15th Ashnr 1312 (29th June 1905). The 
jirst respondent, Mahananda Chakravartti, 
brought a suit upon his mortgage on the 
4th December 1908, and on the 22nd April 
1909, a decree was made therein in the usual 
form for payment of the mortgage-delit or 
in default for the sale of the mortgaged 
properties. On the 24tli June 1909, tho 
appellant mortgaged one of the thirteen 
properties (No. 11) hy way of conditional 
sale to the other respondents in this appeal 
who are described as the petitioners. The 
latter brought a suit upon their mortgage 
and under the decree wdiich they obtained, 
dated the 8th June 1911, they foreclosed 
the mortgage and entered into possession of 
property No. 11. Mahananda Chakravartti 
having obtained in the execution department 
an order for the sale of the properties mort- 
gaged to him, the petitioners came in and 
applied that the properties other than No. 11 
should bo sold first and that No. 11 should 
he sold last. The application was opposed 
both by Mahananda Chakravartti and the 
appellant but was allowed hy the learned 
Subordipato Judge by an ordpr da.ted,tlie 
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15th March 1912. Mahananda Chakra- 
vartti has not appealed from that order. 
The appellant is, as we have said, the jud^* 
ttient-debtor, Tara Prasanna Bose. It will 
be observed that the petitioners’ interest 
arose after Mahananda obtained his decree. 

The first question which arises is, whether 
the petitioners were at liberty to come in 
under section 47 of the Civil Procedure Code 
and apply as they did. Tn our opinion, on 
the authorities, the question must be 
answered in the affirmative. It is clear that 
the petitioners are bound by the decree 
made in tljo suit brought by Mahananda 
Chakravartti. Tliey are, therefore, as 
regards property No. 11, the representatives 
of Tara Prasanna Bose within the meaning 
of section 47: Ishmi (Ihimdpr S/rkar v. Betn 
Madhnb Sirkar (1). The question involved 
in the application was substantially a 
question arising between the petitioners 
and Mahananda Chakravartti, though it 
might also involve a separate and distinct 
question arising between the petitioners and 
Tara Prasanna Bose. The contention, 
therefore, urged on behalf of the appellant, 
that the application as an application under 
section 47 was incompetent, must bo reject- 
ed. Then it was said that if the application 
was competent, the learned Judge had no 
power to make the order appealed from. 
The Courts, however, have power in appro- 
priate circumstances, to make such orders, 
under sections 5t) and 81 of the Transfer of 
Property Act. 

In regiird first to section 81, no doubt, that 
section only applies wliero the second mort- 
gagee had no notice of the first mortgage. 
But no question of notice was raised in the 
Court below or in the grounds of the appeal 
preferred to this Court. Till the appeal 
came to be argued before us, it was never 
suggested either by Mahananda or by Tara 
Prasanna that the petitioners had notice of 
the mortgage to Mahananda. We cannot 
allow the question to be raised for the first 
time in appeal. 

Apart from that, the petitioners being 
now in the position of purchasers from Tara 
Prasanna Bose, the relevent section is, in our 
opinion, section 58 and the petitioners have 
as against Tara Prasanna Bose a positive right 
to have Mahananda’s mortgage satisfied out 
' (1) 21 C. 62; 1 p. W. N. 30. 


of the properties otlier than property No. 11 
so far as they will extend. 

On the merits it was argued that the 
petitioners had no right to have property 
No. 11 exempted from the burden of 
Mahananda’s mortgage, because what they 
had acquired was merely the right to redeem 
Mahananda. But to say this is to raise tho 
question of notice under section 81 in another 
form and oven if the case fell to be decided 
under section 81 and not under .section 56, 
the contention is met by the observation 
already made that no such suggestion was 
made in the lower Court. It was not 
suggested then — and so far as there are any 
indications on tho record, it is not the case — 
that the petitioners dealt with or acquired 
property No. 11 otherwise than on the 
footing tiuit it was an unincumbered 
property. 

The case of Korn miner i Appnyya v. 
Mangala Eangayya (2), to which refer- 
ence Avas made in the argument, is of 
no assistance to Tara Prasanna. Section 
56, as we lidve said, gives! ho petitioners a 
positive right as against him. Mahananda, 
the first mortgagee, has not appealed and 
it is not open to Tara Prasanna to take tho 
objection that the order should not have 
been made in opposition to Mahananda’s 
wishes, an objection which Mahananda him- 
self has not scon fit to press. 

A preliminary objection Avas taken on 
behalf of the petitioners that tho appeal does 
not lie. Jt Avas suggested that the order in 
question might be supported Avithout reference 
to the Transfer of Property Act, as an order 
under clause (2) of rule 5 of Order XXXIV 
of the Civil Procedure Code, and it was 
argued that no appeal avouIJ lie from such 
an order. In the view we have already 
indicated it is unnecessary for us to express 
an opinion on tho second branch of this 
contention or to say more than that in tho 
circumstances this oi*der made at the instance 
of the petitioners, Avho were not parties to 
Mahananda’s suit, cannot be regarded merely 
as an order under rule 5 of Order XXXIV 
and that holding as we do that tlie case 
falls Avithin section 47 of the Code, the order 
amounts to a decree Avithin tho meaning of 
section 2 of the Code and is, therefore, 
appealable. 

(2) 31 M. 419; 3 X. L, T. CST; 18 H. L. J, 290, 
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The appeal fails and is difnaissed -with 
costs. 


Appeal dismissed. 


ALLAHABAD HIGH COUBT. 

ExEciriiON FiasT Appeal N'o. 24 op 1913. 

March 24, 1914. 

Present: — Mr. Justice Piggott and 
Mr. Justice Rafique. 

KANIZ FATIMA BEGAM — DFCREE-noLUBit 
— Appellant 
versus 

SAKINA BIBI AND OTHERS — Judgment- 

DE BTORS B E S PON DENTS. 

Civil Procedure Code ' Act V of 1908 \ s. Political 
Sanad — Qrant^ interpretation of — Absolute 
estate granted to descendants of grantee— ‘Property 
whether liable to be attached- and sold in execution of 
decree. 

The rights of a grantee of land must l>e deter- 
mined by reference to the original sanad. 

Where tinder the terms of a grant the df^scondants 
of the grantee were given an absolute estate in the 
property granted; 

Hehl^ that they had heritable and transferable 
right in the property; and that the property not 
being a political pension couhl bo attached and sold 
in execution of a decree. 

Lachm Narain v. Malcend Singh, 26 A. 617; A. 
W.X. (1904) 15t; 1 A. L.J. 33S and Am«a Bihi v 
2ita}m un-nissa, 2 Ind. Cas. 100; 31 A. 382; 6 A. L. J. 
.519; 6 M. L. T. 388, followed. 

Execution first appeal from a decree of the 
Subordinate Judge of Gorakhpur, dated 
October 12th, 191?. 

The Hori’ble Dr. Sunder Lai (with him 
Messrs, Abdul Eaoof and Haribans Hahni)^ for 
the Appellant. 

Mr. Qobind Prasad (with him Mr. Mtiham* 
mad Ishaq), for the Respondents. 

JUDGMENT. — The two appeals, Exe- 
cution First Appeals No. 24 and No. 25 
of 1913 aro connected. The appellant in 
both the cases is Musammat Kaniz Fatima 
Begam, the widow of one Ghulam 
Mohi-ud-din Ashraf Khan. She obtained 
a decree against the estate of kor hus- 
band for her dower. In execution of her 
decree she applied for the attachment of 
certain landed property alleging it to have 
belonged to her deceased husband. She 
sought execution by two separate applications, 
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cne for costs and the other for the recovery 
of the dower-debt, and in both the applications 
she sought to attach the landed property of 
her deceased husband. The applications 
were opposed by some of the legal repre- 
sentatives of Ghulam Mohi-ud-din, who were 
in possession with others of his property. 
The main objection was that the said 
property was granted to an ancestor of 
Ghulam Mohi-ud-din, called Karim Khan, a 
Pindari Chief, for political considerations 
and, therefore, constituted a ‘political pension’ 
and hence was incapable of being attached 
and sold in execution of the decree of 
Musammat Kaniz Fatima Begam. The 
learned Subordinate Judge accepted the 
objection and rejected the two applications. 
The widow of Ghulam Mohi-ud-din, that is 
the decree-holder, has come up in appeal to 
this Ccuit. She contends that the property, 
which she is seeking to attach and sell in 
execution of her decree, was not granted to 
Karim Khan as a political pension. On 
the other hand the learned Counsel for the 
respondents contends that the property in 
question docs fall under the definition of 
“political pension.'’ He bases h’s contention 
on three letters of Revenue OiBcers, dated 
1846-1853. Those letters passed between 
the Board of Revenue, the Commissioner of 
the Division and the Collector of Gorakhpur, 
and give, no doubt, some support to the 
argument for the respondents. But we 
cannot treat them as anything more than a 
mere expression of opinion by the Board cf 
Revenue as to the right of the jaghdars in 
the lands granted to them. The rights cf 
Karim Khan and his descendants must, 
however, be determined by reference to the 
original sanad of the 13tb of August 1819. 
The terms of that sanad distincty show that 
whatever rights may l ave been given to 
Karim Khan himself for his life-time, an 
absolute estate in the property in suit was 
given to liis descer.dants. They have, 
therefore, a heritable and transfeiable right 
in the estate in question. The point under 
discussion is covered, in cur opinion, by two 
rulings of this Court, viz,, Lachwi Narain v. 
Makund Singh (1), and Amna Bibi v. Najm^ 
unnissa Bibi (2). We, therefore, allow the 

(1) 26 A. 617; A. ^Y, N. (1C04) 144; 1 A. L. J. 388. 

(2) 2 Ind. Cag. 100; 31 A. €82; 6 A. L. J. 619| 6 U, 
L, r: 388, 
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two appeals, set aside the orders of the 
Court below and remand the case to it for 
disposal according to law. Costs are allowed 
to the appellants. 

Appeals allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

BxECUTm 0? D.'i) JBR3 Appeals Nos. 63 amd 
64 OP 1913. 

February 12, 1914. 

Present: — Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 
BISHESHAR BAKHSH SINGH— 
Decree-holdeb 
versus 

DEBI BAKHSH SINGH ano another— 
Objectors 

AND 

MATA BAKHSH SINGH and another— 

JlTDaMRNT-DRnTORS. 

Ciril PrnoKjHve Cndj (Act V of im), 0. XXtrr, r. 
6 — Decree —Decree f )r h it • of m >rtgijcJ properfj ami 
person'll d'^cree njxinst other property — Decree, con- 
slraction of. 

Tfc is not necoasriry to obtain a fr^sli dacreo under 
OfderXXXrV, rulo6, Civil Proc'dari Code, if tha 
djcrae orijfinally passed is both a d)oroo for the sale 
of the propirty mort^au^^d an 1 a personal decree 
against ih<^ other properly of the judginjnt-debto". 

Sxdho 8injh v. M ih iraja of Bin ires, A. 12; 3 A. 
L. J 606; A. W. N. (1936) 2ol and Ltih Tu hini Sahai 
v.Lalla Harruk N'lrnin 2l C 26, reff rred to. 

A docroo inipfht be construed in the lij?ht of the 
the judfifin^nt. 

Sri Htja 111 u Loksh m i Ktn tn i yam mi v. 8n' lia ja 
Inwganti Rajagopal Ran, 21 M 314; 25 I. A. 102(P.C.^, 
referred to. 

Appeal against the order of the Subordi- 
nate Judge, Bahraich, dated 2nd September 
1913. 

Babu Basudev L'll, for the Appellant. 

Pandit GoJearan Isath Misra, for the Re- 
spondents. 

JUDGMENT, — The facts nut of which 
these cross-appeals have arisen are that a 
sub-mortgagee obtained a decree against the 
original mortgagee and mortgagors for the 
recovery of a certain amount by the sale of 
the under-proprietary mortgagee rights sub- 
mortgaged to him. The decree provided that 


in the event of the mortgagee rights proving 
insufficient to meet the amount decreed, the 
sub-mortgagee could proceed against the other 
property of the mortgagee to the extent of the 
amount of the post diem interest at Rs. 12 per 
cent, per annum for the six years preceding 
the bringing of the suit on the capital sum 
then due. The decree was in effect an 
anomalous decree granting to the sub-mort- 
gagee the immediate and subsequent reliefs 
successively contemplated by Order XXXIV, 
rules 4 and 6, of the Code of Civil Procedure. 
The original mortgagors meanwhile filed a 
suit for the redemption of their mortgage 
making the mortgagee and his sub-mortgagee 
parties to the suit and obtained decree by virtue 
of which they obtained redemption on payment 
of the mortgage-money, due on the original 
mortgage, to the sub- mortgagee. The sub- 
mortgagee now seeks to recover the interest 
due on his sub-mortgage money for the six 
years preceding the suit Avith tlie costs 
awarded to him by the decree from the other 
property of the mortgagee. 

It is contended on behalf of the judgment- 
debtors, who are the heirs of the mortgagee, 
that the sub-mortgagee is not entitled to 
proceed against the other property of the 
judgment-debtors Avithout obtaining a decree 
under Order XXXI V, rule 6, of the Code 
of Civil Procedure. But the decree in the 
present case granted relief under certain 
conditions both against the mortgagee rights 
and the other property of the mortgagee, 
and as held in t^adhe Singh v. Maharaja 
of Benares (1) and Lalla Tirhini Sahai v. 
Lalla Hurruk Narain (2) it is not necessary 
to obtain a fresh decree under Order 
XXXI V, rule 6, of the Code, if the decree 
originally passed is both a decree for the 
sale of the property mortgaged and a 
personal decree against the other property 
of the judgment-debtor. The mortgagee 
rights are no longer saleable by reason of 
the redemption of the original mortgage by 
the mortgagors. The only question, therefore, 
for consideration is, what is the amount for 
which the sub-mortgagee should be allowed to 
execute his decree against the other property 
of the mortgagee ? 

We are unable to accept the contention 

fl) 29 A. 12, 8 A. L. J. 606; A W. N. (1906) 251. 

(2) 21 0. 26* 



INDIAN CASES. 


122 


tl9l4 


KOLLICHINA VENKATAKAMAYTA V. OUDAVALLf SUnBARAYUDU. 


of the learned Counsel, who appears for the 
sub-mortgagee, that his client is entitled 
under the terms of the decree to post diem 
interest for the six years preceding the 
suit on the mortgage-money then due, in- 
cluding the capitalized interest payable 
under the terms of the mortgage. The 
words, “the capital sum then due”, could 
not have been intended to include the 
compound interest which was to be added 
under the terras of the deed to the principal 
money year after year, for the finding of 
the learned Additional Judge who passed 
that decree was that the claim for post diem 
interest, so far as it was sought to be 
recovered from the property of the judgment- 
debtors other than that mortgaged, for the 
period exceeding six years prior to the 
institution of the suit was barred by 
Article 11(5 of the Indian Limitation Act. 
It is not open to the parties to g(. behind 
that decree or to question the propriety 
of that finding. In Sri Ra^a Ran Lakshmi 
Kantaiyammi v. Bri Raja Iniiganti Rajagopal 
Rau (3) their Lordships of the Privy Council 
held that a decree might bo construed in the 
light of the judgment. The sub-mortgagee 
is, therefore, entitled to recover post diem 
interest at 12 per cent, per annum for 
the six years prior to the insitution of the 
suit on the sum of Rs. 8,500, which was 
the capital amount then remaining unpaid. 
The Court below erroneously awarded tho 
principal sura of Ks. 8,500 in addition to 
the said interest, but we understand that 
that mistake lias since been rectified by 
that Court on review. The mistake about 
the costs awarded by the decree against 
the mortgaged property has also been 
corrected. 

The appeal of Thakur Bisheshar Bakhsh 
Singh, sub-mortgagee, is, therefore, dismissed 
with costs and that of Uebi Bakhsh Singh 
and others, judgment-debtors, allow'ed with 
proportionate costs in so far that the 
execution wdll be limited against the non- 
mortgaged property of Manna Ratan Singh 
in the hands of the judgment-debtors to the 
extent of the post diem interest on Rs. 8,500 
at 12 per cent, per annum for the 
six years preceding tho suit, amounting to 
6,121 as awarded by the Court below. 

(3jr 344; £5 1 10? CP. C.). 


The sub-moiiigagee will, under the 
circumstances, bear his own costs in either 
case. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1629 ok 1912. 

July 27, 1914. 

PrespMf: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

KOLLICHINA VUNKATARAMAYYA— 
Defendant — Appellant 
vers Its 

GUDAVALLI SUBBARAYUDU— 

Plaj NTiKF — R espondent. 

Civil Pvocethive Cotie {Aet V of 0. /, 

Non-jot ntlcVj objection to. 

An objection os to non. joinder of parties cannot 
lio allowed to Ije raised after settlement of issues. 

Second appeal against the decree of the 
Court of tlie Temporary Subordinate Judge 
of Masulipatam, in Appeal Suit No. 176 of 
1911, preferred against that of the Court 
of the District Munsif of Bezwada, in 
Original Suit No. 527 of 1909. 

Mr. B. Narnsimha Rao, for the Appellant. 

iVJr. I. Ramadossy for the Respondent. 

JUDGMENT. — Order I, rule 13, Civil 
Prc.cedure Code, clearly provides that “all 
objections on the ground of non-joinder shall 
be taken in all cases where issues are settled 
at or before sucli settlement, unless the 
ground of t)bjection has subsequently arisen, 
and any such objection not so taken shall be 
deemed to have been waived.’’ 

The ground of objection in this case is 
that the plaintifF had two partners when and 
from long before he brought this suit. That 
ground of objection clearly, therefore, did not 
arise after settlement of issues. But it is 
argued that the defendant had no knowledge 
of this ground of objection till after the 
issues were settled and hence he is entitled 
to take the objection even after settlement of 
issues. 

We cannot override the plain terms of the 
rule which allows the objection of non- 
joinder to be taken after settlement of 
issues only when tho ground of objection 
itself arises subsequent to suih settlement, 
and pxaki^s no exception where such ground 
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was not known to the defendant at or before 
settlement of issues. 

That is the only point of law which arises 
in this second appeal and as we decide it 
against the appellant, we dismiss the second 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Cmc Appeal No. 1075 op 1911. 
July 14, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
RAMASUBBA AIYAR— Plaintiff— 

ApPELTiANT 

versus 

AVUUAI AMMAL— Defendant — 
Respondent. 

Burden of prooj not to />»• minded offer lehole evi- 
dence on hath Kides has been let in —Con rt’s dutij after 
recording evidence — Tran'ijer of Property Act (IV of 
1S82), «. iii -—Fro 1 1 ih>n* trnn'<fer -PraudnJeni Alie- 
nation” and ^aeqnisition” distinctionhetween — Hindu 
Law — Property fra ndnfen fly a’ ienated by one member 
— That m->inhcr C'tnn it ree )*'er his f^hlre by setting up 
other members to chn ten e transfer — Fraudulent 
transfer by fath^*!' — cannot recover more than his 
own shire — Pleadiiif — ii^ clernly raised — Form of 
plea, lings ini niterial. 

When the whole oviilence on both sides has been 
let in it is not legally sound to lay stress on tho 
burden of proof, and the Court should woijjfh the 
evidence lot in and the probabilities as a whole and 
then arrive at its fi?idiii,u’s. The (Unirts should boar 
ill mind that the burden of proof in most cases is not 
a burden “that pfoos on foh over resting on tho 
shoulders of tho person upon whom it is first cast.” 

On principle there is no distinction between tho 
fraud by which a dishonest debtor alienates his pro- 
perties nominally to a third person and tho fraud by 
which he purchases properties nominally in the name 
of a third person. Tn either ease the dishonest debtor 
is guilty of legal fra'ud. 

A member of a joint Hindu family, after having 
fraudulently transferred tho family properties and 
succossf ally d jfraiidod creditors, ought not to bo 
a’ lowed to recover his share of tho properties by 
sotting up another member of bis family (in this 
case his son) to recover the whole pro^ierty including 
the former’s shari also. The member who sues 
can recover only his own share. 

As a Hipdu son does not claim his share in the 
johitianUly property under .bis. father, the decision 
44 ^mhnayya v. Chundru ^apayya, 20 Mi 


m 


326, which prevents not only the fraudulent debtor 
but also his heirs from recovering the fraudulently 
transferred property, is not applicable to a son’s suit 
for possession of his own share in such property. ^ 

Where the pleadings in Indian Courts raise an issue 
with reasonable clearness, the fact that the party 
does not put tho plea forward in a particular form 
is immaterial. 

Per Tyabji, J.— There is no distinction between a 
fraudulent alienation and a fraudulent acquisition 
by a dishonest debtor: the fraud in each case consists 
of a dishonest mode of dealing with property. 

Hall V. Veukatalcrishna, 13 M. 394; Suhodra v. 
Bikramadit, 8. D. of 1858; Haigh v.Kaye, (1872) 7 Ch. 
469; 41 L. J. Ch. 567: 26 L. T. 675; 20 W. R. 697, 
followed. 

Lala Fateh Chaml v. Rani Kishen Kunwar, 16 Ind. 
Cas. 67; 16 C. W. N. 1033; 23 M. L. J. 330; 12 M. L. T. 
413; 10 A. L. J. 335; 14 Bom. L. R. 1090; 34 A. 679 
(P. C ); 17 C. L. J. 1; (1912) M. W. N. 1065, followed. 

Yaramati Ki ishnnyya V. Chnndrn Papayya, 20 M. 
326, referred to. 

Second appeal against the decree of the 
District Court of Tinnevelly in Appeal Suit 
No. 401 of 1910, preferred against that of 
the Additional District Munsif of Tinnevelly 
in Original Suit No. 842 of 1907. 

Mr. L. A. Gocindamgliava Aiyar (with him 
Messrs. T. Naiesci Aiyar and L, S, Yeeram* 
ghava Aiyar, for the Appellant. 

Mr. T. B. Batna Chandra Aiyar, for the 
Respondent. 

JUDGMENT. 

Sadasiva Aiyar, J. — The learned District 
Judge in arriving at his conclusions has 
practically set aside the oral evidence on both 
sides as of very little value. He has considered 
the documentary evidence at great length 
and has then come to the conclusion that the 
documents do not prove the plaintiff’s case, that 
case being that the 2nd defendant’s purchase 
under Exhibit B was made as tho 1st defend- 
ant’s henamldar. In arriving at this con- 
clusion, the learned District Judge has laid 
(in our opinion) undue stress in very many 
places on the fact that the burden of proof 
lay on the plaintiffs. We think that when 
the whole evidence on both sides has been 
let in it is not legally sound to lay stress on 
the burden of proof, and that the Court should 
Aveigh the evidence let in and the probabilities 
as a whole and then arrive at its findings on 
the facts. Further, as pointed out in Hall v. 
Venkatakrlshua (1) the burden of proof in most 
cases is not a burden ‘that goes on for ever 
resting on the shoulders of the person upon 

(1) 13 1C. 394 At p. 399. 
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whom it is first cast.’’ These considerations 
(it seems to us) have not been properly kept 
in mind by the learned Judge of the Court 
below in construing the documentary evidence 
on the construction of which the case of henami 
rests. After reading over the principal letters, 
in Exhibit E series, and hearing many of 
them discussed at the Bar, we are of opinion 
that -Exhibits EJ4 and E16 have not been 
properly construed by the learned District 
Judge, and that, on a proper construction of 
these letters, the finding ought to have been 
that the 2nd defendant was the 1st defendant’s 
henamidar in the matter of the purchase of 
lands from Padmanabha Aiyar. 

The question of construction of documents 
is a question of law — Lala Fateh Ohnnd v. 
Bani Kiahen Knnwar (2) — and as the finding 
of fact in this case in the lower Court has 
been based (as we have already stated) on 
the documentary evidence alone, we set aside 
the finding of the District Judge in the 2nd 
defendant’s favour and decide the 2nd issue 
in the plaintiff’s favour. 

Before disposing finally of this second appeal 
we think it is desirable to obtain a finding 
from the District Court on the 7th issue, 
which has not been dealt with in the lower 
Appellate Court's judgment. The finding 
should be submitted within four weeks from 
the receipt of this order. Ten days will be 
allowed for filing objections, 

Tyabji, J. — I agree. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Tinnevelly submitted the following 

FINDING. — 1. A finding has been called 
for on issue No. 7, whether plaintiffs are not 
entitled to the whole or their share of the 
plaint properties and are precluded from 
maintaining this action on account of 1st 
defendant’s conduct, as alleged in paragraphs 5 
and 6 of 2nd defendant’s written statement. 

Assuming that the henami transactions in 
question were entered into in order to defraud 
Ist defendant’s creditors, the rule of law 
applicable is very clearly laid down by 
authority. It is this, that 2nd defendant — 
in order to retain the suit property — must 
allege and prove that the contemplated fraud 

(2) 16 Tnd. Caa. 67: 16 C. VV. N. 1033; 23 M. L. .T. 
330} 12 M. L. T. 413: 10 A. L J. 335; 14 Bom. L. B. 
1090; 34 A. 579 (P. C.)j 17 C. L. J. Ij (191?) M. W. K. 
1066, 


was successfully carried into effect. This is 
the position taken up by the Privy Council 
in Petherpermal Chetty v. Muniandy Seroai (3) 
and by the High Court of Madras in Munu 
sami Mudaliar v. Snbbarayar (4). 

The first question, then, that arises is 
whether the present is a case to which the 
rule above stated is applicable. The second 
is whether — it being such a case — the contem- 
plated fraud was effected. The third and 
last whether — if the fraud was effected and 
Ist defendant is unable to recover his share — 
2nd defendant is entitled to retain at any 
rate their shares as against plaintiffs. 

2. The finding of the District Munsif 
“ on these points — as I understand it — is as 
follows: — 

(a) that an acquisition of property henami 
in order to defraud creditors is not 
on the same footing as an alienation 
made with the same purpose; 

W) that there is not, in fact, sufficient 
evidence to show that any creditor 
was actually defrauded; 

(c) that, consequently, even 1st defendant 

could have maintained the action; 

(d) that in any event, plaintiffs could 

maintain it in order to recover their 
own shares in the suit property, 

3. On the first point, f am unable to 
agree with the District Munsif*^ that there is 
any reality in the very clear-cut dis- 
tinction he draws between henami acquisi- 
tions and henami alienations, so long as the 
object of both is to secrete a debtor’s property 
from his creditors. Each case must, T imagine, 
be judged on its merits ; and it would 
obviously make a vast difference in the 
circumstances we are now considering, if it 
were alleged and proved that the attachment 
and purchase of the suit property by Padma- 
nabba Iyer were part of the contemplated 
fraud. 

There appears to he authority both for and 
against the District Munsif’s view. A case 
of such an acquisition is referred to in Jadu 
Nath PoMir V. Lil Pjldir (o) [Kbwjee 

(3) 35 C. 551 (P. C.); 35 I. A. 98; 12 C. W. N. 662; 
7 C. L. J. 628; 10 Bom. L. R. 690; 5 A. L. J. 290; 18 
M. L. J. 277; 4 M. L. T. 12; 14 Bur. L. B. 108; 4 L. B. 
B. 266. 

(4) 31 M. 97; 18 M. L. .T. 151; 3 M. L. T. 243, 

(5) 33 C. 967 at p. 978; 10 C,W,N. m; 4 J, 88. 
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Singh v. Ja7ikee Singh (6).] In that case, the 
majority of the Court decided against the 
plaintiff, who sued to recover property bought 
by him in the defendant’s name with a view 
to secure it from his creditors. The minority 
rested i\s decision on, inter alia, the ground 
that, if the plaintiff succeeded, the creditors 
would be benefited. All the circumstances of 
the case are not to be found in the quotation in 
Jadu Nath Poddar v. Hup Lai Podday* (5), 
but it seems to me that if the minority was 
right, it was certainly not on the ground 
stated. In this, as in every similar case, it 
is difficult to see how creditors, who have 
been induced to let their claims lapse, could 
get any benefit from cither party. And if 
their claims were still alive, they could, I 
imagine, pursue the property equally in the 
hands of the owner and of the benamidat , 
For, when once the purchase has been found 
to have been henami and in fraud of them, 
it is invalid against their claims unless the 
property has, in tlie interval, passed into 
the possession of a /lom fide purchaser for 
value. 

A case to the contrary effect is cited by 
M ay ne in paragraph 447 of his Hindu Law, 
7th Edition \_Snhoodra v. Blkramadit (7)1. 
There a man made a purchase in another per- 
son’s name with the object of preventing the 
property from being seized by his creditors. 
The Court held that he could enforce his 
rights against the benamidar, opining that he 
was mer^y suing to have a legal right 

enforced, an act legal in itself though 

done with a motive of keeping the property 
out of the reach of his creditors.” 

The whole circumstances of the case are 
not given, but they seem to me on the face of 
them to be not very different from those now 
in question. When the present suit properties 
Were attached, brought to sale and purchased 
by a creditor, they passed once and for 
all out of the reach of the other creditors. 
The latter were in no way prejudiced (they 
might conceivably oven have been benefited) 
by the re-acquisition and it is impossible to 
see how it was illegal for 1st defendant to 
re-acquiro the property, even if he did 
so henami in order to screen it from them. 
The case, as I have already indicated, would 
be very different if the attachment and 

(0) 0lfi52) B3ng. a D. A. 888. 

(7) S. D. of X858, 


purchase by Padmanabha Iyer had been 
part of the while seliemi of frauJ, but this is 
neither alleged nor proved. 

4. 1 would, therefore, hold that this is 
not a case to which the rule laid down 
in Pethorpermal Chetty v. Mnniandy Sarvai 
(3) is applicable and that there is no- 
thing to prevent 1st defendant and a 
fortiori plaintiffs from recovering the suit 
properties from 2nd defendant. On this 
finding, it i.s not strictly necessary to 
proceed any further, but as the other points 
have been rai.sed, I will briefly consider 
them. 

Befiire doing so, I must indicate one other 
ground on which, I imagine, 2nd defendant 
must fail. Mayiie in paragraph 44(5 cites an 
English case, Haigh v. Kaye (8), which lays 
down a further rule that in order to enable 
the grantt‘e to retain the property, he must 
expressly set up the illegality of the object 
and admit that he is holding for a different 
purpose from that foi* whioh he took the 
property.” This, of course, is what 2nd 
defendant has never done. Throughout a 
protracted litigation, of wbi(di the present 
suit is only a part, he has steadily maintained 
in various Courts that the transactions were 
bona fide., with his own funds and on his own 
account. And it was only in the alternative 
that he fell back nn the plea that plaintiffs, 
on their own showing, were disentitled to 
succeed. Neither explicitly nor by implica- 
tion ha.s he ever admitted the real purpose 
of his holding or set up its illegality and he 
can hardly, 1 think, be allowed to put them 
forward merely as an argument in the last 
resort. 

5. On the next point, there i.s, of course, 
no room for doubt as to the t>bject of the 
transaction. It is plainly to be seen from 
paragraph 14 in the plaint and from 
the letters, Exhibit E series, that passed 
between the parties. Exhibit E14, which is 
dated after Padmanaba Iyer’s sale, closes 
with the significant remark, * hereafter 
there can (not) bo the least fear about the 
(suit) properties.” 

As to the success with which the fraud 
was carried out, the evidence is more than 
ordinarily lacking in precision. On one side 
is that of 27th defendant’s witness and on 

(8) (1872) 7 Ch. App. 433; 41 L. J. Ch. 537; 20 L»T, 
675; 2D W. R. 597, 
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the other that of 1st dafen Lxnt. Tho latter 
marely succeeds in conveying: tho irapro.s.sion 
that no creditor was paid m^ro than a part 
of his duos, and m )3t of them nothing at all, 
but it is all e.xasperatin^jly lacking in details 
as to dates and figures. And, as plaintiff’s 
Pleader points out, we are only concerned 
with creditors who may have given up their 
claims after October 1900. 

6. Twenty-seventh defendant’s witne.ss 
speaks about litigation referred to in Exhibit 
E7, which apparently ended in a decree against 
1st defendant and others in December 1899. 

It was about a chit conducted by 1st 
defendant and his brother. The chit broke 
down and 27th defendant’s witness and 
other subscribers who had not drawn prizes 
sued the piaze-winners and the stake-holders 
and got a decree. Of the amount decreed, it 
is perfectly clear from 27th defendant’s 
witness’ evidence and 1st defendant’s 
admissions that the plaintiffs recovered no 
more than a percentage and that solely from 
the prize-winners. There is not the slightest 
reason to suppose that they got anything 
whatever out of 1st defendant and his brother 
and there is every reason to suppose that, 
if they had known the nature of the suit trans- 
actions, they would have proceeded against 
the properties acquired in 2nd defendant’s 
name. Twenty-seventh defendant’s witness 
sayft ill this connection: — I never took 
any steps to recover the balance, I did 
not because 1 thought it xvas hopeless to 
recover anything from Ayyavier and 
Vythiliiigam Iyer, T thought so because 
several of the creditors came to grief and 
could not recover the amounts due to them. 
I made no special inquiries as to whe- 
ther they had any property because it 
was believed by myself and other cre- 
ditors that they were worth nothing 

I met Ayyavier in Andu 1078 (1903). He 
explained to me with tears in his eyes that 
he had parted with all his properties and 

could not, therefore, pay me my debts I 

believe that my claim against Ayyavier was 
not barred.” 

On this the District Munsif comes to the 
conclusion that the decree was not alive 
on the date of the conversation referred to. 
If it was not, Ayyavier’s representation was 
<i.ltogether superfluous and inexplicable. Under 
the circumstances, I see no reason why 


27th defendant’s witness should not be be- 
lieved when he says that, as far as be knew, 
his claim was then alive. If it was, it is 
obvious that he was induced not to press 
it by the representation, which he believed, 
that tlio debtors bad no property he could 
proceed against. The suggestion that his 
claim was met by the sale of a house to 
him is obviously futile, as the sale was 
several years before the litigation about 
tho chit. 

First defendant’s evidence as lOfch plaintiff’s 
witness it is impossible to read with any 
degree of patience and without a strong 
prejudice. His very evident object through- 
out has been to protect his property by a 
systematic course of fraud. He first over- 
loaded it with a number of fictitious encum- 
brances in order to deter creditors by the 
prospect of endless litigation from proceeding 
against it. And when a creditor did attach 
and buy it, he re-purchased it in another’s 
name. The impression that his evidence 
leaves oti my mind is that he paid no one 
anything if he could help it. He professes 
to have satisfied all his creditors but two or 
three within six months of his release from 
Jail, but has no acquittances or accounts and 
cannot say bow much he paid, to whom, 
on what dates and from what soui’ce. In 
the absence of all this detail, it is obviously 
iinpussiblo to say which of his creditors, 
except perhaps 27tli defendant’s witness and 
another, gave up their claims subsequent to 
October 1900. It is quite clear from his 
evidence that he never paid 27th defend- 
ant’s witness a penny. In the case of one 
Ponnu Ammal he admits a debt of Rs. 4,600 
on a pro-note, which ho says was com- 
pounded eventually for Rs. 2,000 some years 
after the benami acquisitions. The infer- 
ence is, 1 think, justifiable that Ponriammal 
would not have given up so much had she 
known that 1st defendant still had some 
property. 

I need refer to only one other debt and 
that is tho decree debt in Original Suit No. 
86 of 1072. It was owing by 1st defendant 
and his brother to one Sangu Iyer. At 
about exactly the same time as the henami 
sale to 2nd defendant, his brothers took an 
assignment of this decree. They were, I 
may remark, on extremely bad terms 
with him and their sole object appears 
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to have been to exposa tho dishonest deal- 
ings between him and 1st defendant and 
his bri)ther. In pursuance of this object, 
they got the decree transferred to Tinne- 
velly for execution and attache 1 the pro- 
perties comprised in Exhibit B. Second de- 
fendant put in a claim petition, which was 
allowed. 

Thereupon his brothei*s filevl a suit against 
him and 1st defendant and his brother, 
which he alone defended. Tho suit was 
dismissed in the Court of first instance, 
bat tho District Court reversed its docision 
and found 2a I defendant’s purchase to have 
beon henanic for 1st defendant and hisbrottier. 
There was a socond appeal to the High Court 
which wis dismissed. Ultimately it would 
appear from Exhibits U & Ul that 1st de- 
fendant and iiis brothers themselves satisfied 
the decree. 

On the lines laid down in Muthiiraman 
CJietty v. Krishna Pillal (9) there would seem 
in this instance to liave been part perform- 
ance of a substantial character” of the 
fraudulent agreement. The Privy Council, 
however, in Feth'^rp^rm d Chatty v. Mnnlandy 
Hervai (3) took a different view of a some- 
what analogous litigation. They held it to be 
sufficient that the creditor had been success- 
ful and had been paid his debt together witli 
the costs of the litigation, adding that **if 
his interests were prejudiced at all, it was 
only to the extent that he was obliged to take 
proceedings which, had tho deed never been 
executed, he might pijssibly never have been 
obliged to take.” This view I am bound 
to follow, but I do so with some reluctance. 
No doubt, 2nd defendant’s brothers took the 
assignment with their eyes open, but it is 
difficult to see how ultimate payment plus 
taxed costs can be held to be a sufficient 
compensation for several years of litigation 
and delay forced on them by a henainl pur- 
chase. 

7. On tho second point, then, I find 
that two creditors, at least, were de- 
feated and that, therefore, tho contem- 
plated fraud was effected. On this finding, 
2ad defendant can, of course, retain the 
property as against <lst defendant. Tho 
last question is whether ho can retain, at 
any rate, their shares as against plaintiffs. 




On this point I can find, anl have, 
been sliown, no authority. A case is re- 
porfcel in Uinj'imrnil Ve,iikibacharl(^\0), bub 
being concerned with a wid->w, it is hardly 
parallel to tlie present suit which is by co- 
parceners. 

It is argue 1 that the decision in that case 
turne 1 on the benefit presumeil to have 
been derived by the widow from her bus* 
band's frau'd anl that similarly, in this 
case, plaintiffs shouhl bo non-suited as 
having profited by their father’s dis- 
honesty. There are, no doubt, sentences in 
the judgment which are capable of such a 
construction, but it is perfectly clear that the 
Court of 1st instance non-suited the then 
plaintiff on the ground that she stood in tho 
shoes of her deceased husband who could not, 
if alive, have succeeded on tho rule of equal 
delinquency. 

It seems to mo obvious that in cases of 
this nature the question of benefit or profit 
is quite irrelevant. A fraudulent confede- 
rate can retain the property of his partner 
in guilt on one ground only, and that is 
by proof that the person who sues him 
is ut pari delicto^' As between confeder- 
ates who liave combined to cheat others, 
the law will not interfere to evict the 
one in possession. And even if such a 
question be material it is not easy to 
see how the widow in the previous, or 
plaintiffs in this case, can properly be said 
to have profited or benefited by the fraud. 
To my mind it is clear that the only person 
who benefited prior to the litigation was the 
dishonest confederate. It may be that some 
creditors have relinquished part of their 
claims, but how, it may well bo asked, are 
plaintiffs or 1st defendant now any better 
oft* on that account than if their creditors had 
attached and sold their property and thereby 
satisfied their claims P They would then 
have lost their property and, so far, they 
have lost it now, as effectively as if it had 
been attached and sold in satisfaction of the 
decrees against them. 

8. It is, of course, the case that plaintiffs, 
if successful, will take back their shares of 
the joint property relieved by their father’s 
fraud of the burden of paying their father’s 
debts, which they were indubitably liable to 


^0) 29 M. 72} 15 M. L. J. 478. 


(10) 20 M. 823} 6 M. L, J. 64. 
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pay. Bat is this, again, a material censidera* 
tion ? I think, not at any r.ito as between 
them and 2nd ‘ defen Jant. He is allowed, as 
Mayne puts it, to cheat their fathers because 
he and they jointly succeeded, in cheating 
others. As against co-parceners who were 
minors and are not asserted to have had 
any knowledge of or part in the fraud, I 
am quite unable to see how his plea of 
’ ttipari delicto ” can bo entertained. He 
has no rights in the matter at all, but 
is allowed, solely on g.'ouiids of public 
policy, to retain his fraudulently acquired 
property against his equally fraudulent 
confedei’ato. Plaintiffs are obviously in a 
very different position from 1st defendant 
and there is no apparent ground in reason 
or in law why 2nd defendant should be 
permitted to cheat them, they not having 
been confederate with him in his successful 
fraud. 

A doubt of this kind was suggested (vide 
page 593 of Mxyne’s 7 th E I it ion) by Lord 
Eldon, who questioned whether the rale 
would be enforced in the case of persons 
claiming under the settlor, but themselves 
not parties to the fraud. On page 386 of 
the IS Madras ruling, lUatigammal v. 
Venkatacharl (11)], on the other hand, it is 
laid down distinctly that no such relaxation 
can be allowed. But that case may be dis- 
tinguished on the ground that it was there 
sought to set aside a collusive decree. 
The 2 J Madras decision may also bo 
distinguished if it need bo distinguished 
at all — on tlio ground that it dealt with 
a widow and not with co-parconers, who 
can hardly be said to stand in any one’s 
shoes as regards their own shares in the 
joint property. 

9. I must, therofore,tind that the rule is not 
applicable to plaintiffs. They are co-parceners 
innocent of the fraud and 2nd defendant 
cannot be allowed to retain their shares of 
the joint property. 

To sum up, 1 hold 

I. That the rule is not applicable to 
the facts of this case at all. 

II, That 2nd defendant must, in any 
ease, fail as he has never admitted 
the fraud. 

III. That, if the rule be held applicable, 
there has been a successful fraud. 

(11) 18 M. 878 at p« m 


IV. That, however, plaintiffs can main- 
tain a suit to recover at any rate 
their shares. 

This second appeal coming on again for 
final hearing after the return of the finding of 
the lower Appellate C.iart upon the issue 
referred by this Court for trial, on Fridaythe 
Ist day of May 1914, and having stood over 
for consideration till this day, the Court de- 
livered the following 

dUDC MENT. 

Samsiva Aiyai?, J.^Tho 1st plaintiff died 
issueless pending the litigation an l the 2nd 
plaintiff is the sole plaintiff on record now. 
The suit was brought 

(1) for a declaration that the sale -deeds 
B and C executed in favour of the 2nd 
defendant nominally were really intended 
for the benefit of the 1st defendant who 
is the plaintiff’s undivided father, and for 
fhe pos.session of the properties purchased 
under those deeds, (except a house in the 
1st defendant’s and in the plaintiff’s posses- 
sion) ejecting the 2nd defendant therefrom : 

(2) (in the alternative) for the partition 
of the properties and for the possession of 
the plaintiff’s share therein, leaving the 
2nd defendant to enjoy the 1st dofendaut’.s 
share if the Court was inclined to take 
the view that the plaintiff catinot recover 
the 1st defendant’s share also. 

By the julgmont, dated 14th July 1913, 
pronimnced by us at the former hearing 
in this case and by the findings submitted 
at our instance by the District Court 
(which findings, so far as they are findings 
of fact, we accept), the following facts are 
established ; — 

(а) the plaint properties were purchased 

with funds which came into the 
hands of the 1st defendant (the 
plaintiffs father) as the head of 
his undivided family, but the sale- 
deeds were taken in the name of the 
1st defendant’s legal adviser (the 
2nd defendant) ill order to defraud, 
defeat and delay the numerous 
creditors of the 1st defendant. 

(б) Two at least of these numerous 

creditors were defeated and defraud- 
ed of their claims owing to the 
properties having been purchased 
in the 2nd defendant’s name and 
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the consequent concealment of the 
1st defendant’s title from his 
creditors. 

The plaintifE (appellant) contends on 
these facta that he is entitled to the 
possession of all the plaint properties on 
behalf of his family (consisting of himself 
and the 1st defendant). The 2nd defendant’s 
widow (and legal representative) contends 
on the other side that the plaintiff’s suit 
ought to be wholly dismissed as the 1st 
defendant has defrauded his creditors 
by purchasing the properties in the 
2nd defendant’s name and the Court 
ought not to assist the 1st defendant’s 
undivided son (the plaintiff) to recover 
the property from the henainiJar and should 
allow the possession of the properties to 
continue to remain where it has fallen. In 
the alternative, the 2nd defendant’s widow 
contends that the 1st defendant’s share, at 
least, should remain with her as the 1st 
defendant cannot be allowed to recover back 
his share througli the plaintiff’s instru- 
mentality. 

The plaintiff (appellant) urges in reply: 

(a) that the principle of law disabling a 
fraudulent debtor who has succeeded in 
his fraud from recovering (as plaintiff) 
properties nominally alienated by him to the 
defendant, does not apply to a case where 
the successful fraud consisted, not in alien it- 
ing the plaintiff’s properties nominally to the 
defendant, but in purchasing the properties 
fraudulently in the defendant’s name and put- 
ting the defendant in possession of those pro- 
perties to conceal the real title from 
creditors; 

(b) that, as tho plaintiff is not suing to 
recover 1st defendant’s share of tho proper- 
ties on behalf of the 1st defendant but on 
behalf of the undivided family consisting of 
the plaintiff and the 1st defendant, the 
plaintiff ought to be given a decree 
for the possession of the whole; 

(c) that tho principle of law by which tho 
1st defendant is precluded from recovering 
his share and by which the 2nd defendant 
is allowed to retain what does not really 
belong to him but to the 1st defendant, 
becomes inapplicable where the 1st defendant 
belongs to an undivided Hindu family and 
the plaintiff as a member of the undivided 
family sues on behalf of the family, in other 


words, that tho rule of law by which a 
perfcn, rot really the (.wrcr, is allf,wcd lo 
retain ^hat is net his can and cught to to 
restricted and got over, if possible, by the 
application of other legal principles; 

id) that as the 2nd defendant did not 
clearly admit in his written statement his 
participation in the fraud committed by tho 
Ist defendant against the 1st defendant’s 
creditors, he (2nd defendant) and his legal 
representative cannot bo allowed to invoke 
the benefit of the rule, In pan delicto etc; 

(e) that even if the 1st defendant is not 
entitled to get back the properties from tho 
2nd defendant by reason of a maxim of public 
policy, no greater effect should bo given to 
that fact in the 2nd defendant's favour tluin if 
the 1st defendant had made a gift of the 
properties to the 2n{l defendant and such 
a gift could be wholly set aside by the 
undivided son of tho 1st defendant; and 
lastly 

if) that oven if as much effect bo given 
to the rule as would follow from a convey- 
ance for valuable consideration to the 2nd 
defendant by tho Ist defendant, tlio 2nd 
defendant should he relegated to a gcneial 
suit for partition of the properties of the 
plaintiff and of the 1st defendant to enforce 
the equities which a purchaser for valuable 
consideration from a Hindu co-parcener can 
invoke and should not be allowed to retain 
the 1st defendant’s share and to have a 
partition effected in the present suit itself. 

After giving my best consideration to tho 
arguments on both sides, I have c ^me to the 
following conclusions: I do not think that 
tho distinction sought to bo made between 
the fraud which consists in a dishonest debtor 
alienating his properties nominally to 
the defendant and the fraud by which 
ho puixjhasos properties in the name of 
the defendant can be supported on prin- 
ciple. Mr. Govindaraghava Aiyar and 
the learned District Judge (Mr. Waller) 
rely on the case of Snhhodra v. Bilcramndit (7) 
for the contrary position. With great 
respect, I am unable to see the distinction 
sought to be made in that case. I find great 
difficulty in holding that while a debtor who 
alienates his property nominally to tho 
defendant and puts the property in the 
defendant’s possession and succeeds thereby 
in cheating his creditors is admitedly guilty 
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of legal fraud, the same debtor if he 
purchases properties in the name of the 
defendant and puts the purchased property 
in the defendant’s possession and succeeds 
thereby in cheating his creditors is guilty 
only of moral fraud and ran escape tho 
penalty of the rule, In p 2 ri delicto etc. 

If a person who is a member of a joint 
Hindu family can indirectly recover his 
share of the family properties which ho has 
successfully concealed from his cheated 
creditors by setting up another member 
of the family to recover the former’s .share 
also, the above maxim based on public policy 
Avill practically cease to exist in such cases 
and I am not prepared to so destroy that 
wholesome maxim in favour of frautlulent 
debtors, simply because what I may call tho 
rights by which sons acquire interest by 
mere birth and by which the interests of a 
co-parcener i)ass on his death by survivor.ship 
to his co-parcenor.s obtain by custom (recognis- 
ed by commentators) in tho MltaJcsham 
system followed in these parts, these 
customary laws being inconsistent with tho 
progress of the community and with the rule 
of the more ancient and authoritative 
Shastras, Nor am I inclined to allow the 
above wholesome rule of public policy to be 
nullified by tho equally artificial rule.s relating 
to tho distinctions botweon alienations by 
way of gift and alienations for con.sideration. 
The rule of public policy is not based on tho 
assumption (by a sort of legal fiction) of a 
real tran.sfer of title in the defendant’s 
favour. The introduction of the idea of a 
real alienation and the further introduction 
of the refined distinction between tho effect 
of a transfer by way of gift and a transfer 
for valuable consideration (though such a 
distinction seems to be established by most 
of the Madras decisions) merely confuses the 
issue as to whether the rule of public policy 
should be given effect to in all cases falling 
within its principle or should bo allowed to 
be successfully evaded. 

As regard.^ the rule laid down in tho 
English case of HaigJi v. Kaye (8) (a rule 
relied on by tho learned DLstrict Judge and 
by Mr. Govindaraghava Aiyar), that in order 
to enable the defendant “to retain the pro- 
perty, he must expressly set up the illegality 
of the object” with which the title and 
possession of the properties were falsely 
made to appear to be vested in him, in other 


words, that tho defendant should clearly 
admit and plead his “scoundrelism” (this 
strong word is taken by me from tho judgment 
in tho English case) in order to succeed in his 
plea, I think that where the pleadings in 
Indian Courts raise an issue with reasonable 
clearness, the fact that the party does not 
put the plea forward in a particular form 
is immaterial. Tho 2nd defendant’s con- 
tentions in paragraphs 5 and 6 of his written 
statement were evidently treated by tho 
Munsif and by the legal practitioners who 
appeared on both sides before the 
District Munsif as raising the question 
whether if the 1st defendant had successfully 
cheated his creditors by tho purchase in the 
2nd defendant’s name, the plaintiff could be 
allowed to recover the properties or his 
share therein. For tho learned District 
Munsif in paragraph 8S of his judgment deals 
elaborately with this question and considers 
the decisions cited on either side on that 
question, wljich question (tho learned District 
Munsif says) ivm seriously pressed” before 
him (by the 2nd defendant). 

The 2nd defendant's contention that the 
plaintiff is not entitled to recover even his 
share cannot be sustained as the plaintiff 
does not claim his share unler his father 
(the 1st defendant) and tho decision in 
Yaramafl Krisknay^ja v. Chundm Pup'iyya 
(12) which prevents not only tho fraudulent 
debtor but also his lieir from recovering 
possession is not, therefore, applicable. 

In the result, the decrees of the lower 
Courts will be discharged and instead there 
will be a decree for the plaintiff for partition 
of the plaint properties (except the house 
admittedly in the plaintiff’s and the 1st 
defendant’s possession) and for recovery 
of the plaintiff’s half share therein. Tho 
u.sual commission for partition Avill be issued 
by the Court of first instance and final decree 
will be passed. The parties will bear their 
respective costs throughout. 

Tyabji, J. — My learned brother has stated 
the facts and the reasons for the conclusion 
at which he arrived, and I agree. 

The principle ref erred to in T[nighy,Kaye(S), 
for the purpose of applying it in India, cannot, 
it seems to me, be so interpreted as to imply 
that in this one matter there is some magic 

(12) 20 M. 826. 
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in special words of pleading. The question 
must in oach case be whether tlio Court 
and the other parties understand what is 
sought by the party pleading to be submitted 
for adjudication; if it is the ‘*scoundrelism” 
of the party that is sought to bo adjudicated 
upon, and if the defendant makes it clear 
that his “scoundrelism” is the subject-matter 
of the issue that has to be tried, T am unable 
to see on what principle the Court can refuse 
to adjudicate upon it, notwithstanding that 
the defendant’s case has been indicated wu’th 
Mufiicient clearness to all parties concerned. 
Nor am I able to see why the introduction in 
the pleading of that or any other speciHed ex- 
pression should have the effect of changing the 
rights of the parties. I do not by any means imply 
that the Court should by permitting a strained 
construction of the pleadings assist a party 
to sot up his own fraud, or that euphemism 
when it has the effect of misleading cither 
the Court or any party concerned, or has the 
effect of obscuring the issue, should bo 
tolerated in such matter. 

It, therefore, seems to me that the effect 
upon the rights of the parties, of the 
fraud referred to in the fifth and sixth 
paragraphs of the 2nd defendant's written 
statement, must be considered by 

For tins purpose, and in reference to 
the facts of the present case, I am entirely 
with my learned brother in being unable 
to see any ground for distinction between 
a fraudulent alienation and what has been 
called before us a fraudulent acquisition: 
the fraud in each case consists of a dis- 
honest mode of dealing with property. 
The subject of such dishonest dealing 
consists in the one case of the property 
which is purported to bo 'alienated, in 
the other of the consideration which is trans- 
muted into the property that is acquired 
in the name of a third party. The deal- 
ing is a dishonest act because it has the effect 
of deceiving creditors into thinking that 
their debtor has no right over effects 
out of which the creditors desire to 
have their claims satisfied — whereas in 
truth the debtor continues to be the real 
owner of the effects in question, and they 
ought to be available for his creditors. 
The deception is effective, because in the 
case of a fraudulent alienation the property 
purported to bo alienated is nominally 
ra-placed by consideration of a kind which is 


incapable of being traced by the creditors, 
anlinthe case of a frau lulent acquisition, 
the consideration is transformed into the 
shape of the property acquired so as to 
prrmit of its being kept in the possession of 
a third party who is its Orjteiniblo purchaser 
and owner. Where the question is, therefore, 
whether a disposition of property vitiated 
for such reasons ought to be considered 
leg illy operative, can it make any difference 
that the medium through which the fraud 
is effected consists of money or of property 
of some other kind, moveable or immoveable? 
The fraud inheres not in the subject of the 
fraud, nor in the ostensible act, but in what is 
really dnie: in delayingor defextingcroditors. 
The ostensible act itself is of the same 
nature in its essence and in regard to its 
legal effect, — though its features may be 
such as to make alienation” the more apt 
expression for referring to it in some cases, 
and acquisition” in others; for the act 
consists of an ostensible parting with the 
ownership of property for some pretended 
consideration, whereas in truth the con- 
sideration is non-existent and the property 
is not intended to be subjected to any change 
of ownership, 

1 agree, therefore, in the order proposed by 
my learned brother. 

Decree discharged. 


ALL.iHABAD HIGH COURT. 

Civil Ravi^iox No. 45 op 1914. 

July 17, 1911. 

Present: — Mr, Justice Sunder Lai. 

FIRM SWARATH RAM and another 
THROU oii JAGMOHAN RAM — Plaintipps— 
Appellants 
versv-3 

SARUP LAL RAM — Dependant — 
Respondent 

Civil Procednre Code Act (T of 1908), 0. XXX^ r. I 

Suit in n:jme of firm— Firm consist of tiro or 

wore persona — Plaintj whether can he signed and 
verified hy one pni*tner. 

Where under Order XXX, mle 1, of the Civil Proce- 
doro Code a suit is brought ia the . uaiho of firm 
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there must be two or more persons carrying^ on 
business in that name. One single person carrying 
on business in the name of a firm cannot sue in 
the name of th) firm. 

In suits brought in tho name of firms each partner 
can sign and verify plaints for himself and as agent 
for other co-partners. It is not necessary that all 
tho partners or even two partners should sign and 
verify the plaint. 

K-evision against the decree of the Small 
Cause Court Judge of Agra, dated 29th Janu- 
ary 1914. 

Messrs. Mmigal Pmsad and Mohan 

Lai SanflaU for the Appellants. 

JUDGMENT. — This was a suit brought 
by a firm carrying on business in the name 
of Swarath Ram-Ram Saran Ram for tho 
recovery of a sum of money said to be due 
to them. It is not denied that two or more 
persons are ^ partners carrying on businqjss 
under the said name. Under Order XXX, 
rule 1, two or more persons interested in 
bringing a suit in their own name are 
permitted to bring a suit in tho name of the 
firm itself. All that this portion of tho 
section requires is that there must be two or 
more persons carrying on bnssiness in that 
name. It excludes tho case of one single 
owner carrying on business in the name of 
the firm [see Mason ^ Son v. MognJge (1)]. 
The suit, therefore, was properly instituted 
under this rule. 

The next question is, who should sign or 
verify the plaint in such cases? Under tho 
law each partner is an agent for the other 
partners and he can sign the plaint for him- 
self and as agent for tho other co-partners. 
The plaint in this case is signed by one of them, 
Jagmohan. Under clause 2 of this rule it is 
sufficient if the pleading is signed or veri- 
fied “by any one of such persons”. It is 
not necessary that all the partners or 
even two partners should sign or verify tho 
plaint. The Court below is of opinion that 
at least two persons should have signed the 
plaint. The section consists of two portions 
which refer to two different matters. The 
first portion enacts when may such suits in 
the name of a firm be brought. It lays 
down as a necessary qualification that the 
firm must consist of two or more persons. 
The second portion provides who can sign 
and verify the plaint. The objects of these 
two portions are quite distinct. I think the 
signature and verification by Jagmohan was 

(1) (1892) « T. L. B. 808, 


sufficient and the plaint was properly signed 
and verified. I set aside the decree of tho 
Court below, remand the ca.se under rule 23 
of Order XLI of the Code and direct that 
Court to restore the case to its list of pending 
cases and to hear and dispose of it according 
to law. Costs of this application will bo 
costa in the cause. 

Case remanded. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 69 of 1914. 

July 17, 1914. 

Present: — Mr. Justice Sunder Lai. 

Messrs, MANGALI PRASAD and Co.- 
De pendants — ApPE L LANTS 

V6i*SUS 

Bahn RAKHPAT S AH AI— Plaintiff- 
Respondent. 

Suit for claim either fiom agent or pi'incipat — Decree 
against one -‘Plaintiffs whether entitled to claim decree 
against other. 

Tho plaintiff sued to recover moneys due to him 
for the printing of certain papers whieli lie had 
printed on an order given by one <J for or on l)ehalf of 
one M and asked for a decree against one or other 
only of these two persons. Tho first Court decreed 
the suit against C. The plaintiff appealed against M 
and got a decree against him. M applied in revision: 

Helds Ibat the decree obtained against C ex- 
hausted the plaintiff’s claim under the relief and 
that he could not got a decree against M. 

Civil revision against the decree of the 
Subordinate Judge of Saharanpur, dated 28th 
February 1911. 

Mr. Muhammad Ishaq, for the Appellants. 

Mr. NthaJ Chand, for the Re.spondent. 

JUDGMENT. — This was a suit by the 
plaintiff to recover moneys due to him for the 
printing of certain papers wliich the plaintiff 
had printed on an ortler given by one Chat- 
terji forand on behalf of Mangali Prasad 
and Go. The plaintiff could have recovered 
the amount in the first instance from Mangali 
Prasad and Co. failing which, if Chaitorji 
w'as not an agent of Mangali Prasad and Co., 
from Chatterji himself. Only one of these 
two persons was liable. If the firm of 
Mangali Prasad was the principal, Chatterji 
as agent incurred no personal responsibility 
and if the agency had not been made out, 
Chatterji himself was alone responsible. 
The plaintiff asked for a dscree against one 
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or other only of these twi persons. He was 
Quite content with a decree against any one 
of them. He does not ask for a decree 
against Mangali Prasad and Co. and failed 
to get it against Chatterji. The Court 
below found that Chatterji’s agency had 
ceased, that tlie Company was not liable and 
gave a decree against Chatterji. The plaint- 
tiff thus got what he wanted in the plaint. 
He does not, however, seem to have been 
satis Hod and ho appealed against Mangali 
Prasad and Co. The Court below has 
decreed the claim again.st the Company. I 
think on the plaint the decree obtained 
against Chatterji exhausted the plaintiff’s 
claim under the relief. The prayer in the 
plaint was misconceived no doubt, but he 
could only get what ho claimed in the plaint. 
I allow the application, set aside the decree 
of the Court below and restore that of the 
Hrst Court. But 1 make no <»rdei* as to costs. 

AppUcaflo^i allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1700 of 1912. 
July 24, 1914. 

Fresent: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

TALARI KAVOLi NAG A DU—De pendant 
— ^Appellant 
versus 

VISWANATHAM PEDDA GOriNDAPPA 

AN D 0 rUE US — P LAI X TIFFS — He SPONDE NTS. 

Civil Pvocj lure CjU A:f {V of lOOJJ*, s. 1 1 — Transfer 
of Properly Act {17 of 1882), 52 — Forau^r sail for 
tttesyte profits — Alienation nuide while that suit pendinj 
— Suit decided against alienor — Title of alienee — Rea 
judicata. 

In a snit for mosno profits or erdps of land an 
issue as to right to that land was directly and speci- 
fically raised and decided aguiist the pldutitC in 
that suit. While that suit was still pending the plaint- 
iff in that suit sold tho land to another ]>erson who 
brought a suit for rocovory of the land from tho 
sam'j defendant: 

Ueld^ that tha second suit was barred by tho rale 
of res judicata. 

Per Sadasiva Aiy^r^ J . — Although section 52 of the 
Ti*ansfor of Pr )perty Act app ies only to immoveable 
property, yet ths principle underlying it might itpprn. 
prietely be appUed to moveables as well in oases 
whore the alienee ef the moveables is proved to 


have had notice of the pending litigation at the 
time of tho alienation. 

0)vind Elba Qujar y, Jijibai Siheb, 13 Ind. Cas. 
849; 14 Bom. L. R. 9; 36 B. 189, Nuiz-ullah Khan v. 
Nazir Bejam^ 15 A. 108; A. W. N. (1892) 216, 
distinguished. 

Wigmni v. Bucldeyt (1894) 3 Cli. 4S3; 63 L. J. Oh. 
089; 7 R. 403; 71 L T. 287; 43 W. R. 147, D)e dem 
Foster V. The Eirl of Derby, (1834) 1 Ad. & E. 783 at 
p. 790: 3 N. & M. 782; 3 L. J. (N. s ) K. B. 191; 40 R. 
R. 423; 110 E. R. 1406, Brimsincad v. Harrison, (1871) 
L. R. 6 0. P. 584; 40L. d. 0. P. 281; 21L.T. 798; 19 
W. R. 956; Brimsmead v. Harrison, (1872) 7 C. P. 
647; 41 L. .r. C. P. 190; 27 L. T. 99; 20 W. R. 784, 
referred to. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kurnool, 
ill Appeal Suit No. 107 of 1911, preferred 
against that of the District Munsif of 
Nandyal, in Original Suit No. 450 of 1910. 

Dr. S. Swammadhan, for the Appellant. 

Ml*. S. lianganadha Aiyar, for the Respond- 
ents 

JUDGMENT. 

Sadasiva Aiyan, J. — In the case of Govind 
Baba Gujar v. Jijibai Sa/ieb (1), quoted for 
the respondents, the question was whether a 
former decree adjudging the right to 
moveables in A’s favour against B was res 
judicata in the second suit by A against 0 
who got a pledge of the moveables from B 
during the pendency of the first litigation; 
and it was held that the question was not 
res judicata. Tho reasons given for this 
decision are (a) the doctrine of lis pendeus 
does not apply to moveables (compare section 
52 of the Transfer of Property Act), (6) sec- 
tion 11, Civil Procedure (^ode, does not apply 
because the final determination of the first 
suit was after the pledge, and 0, though he 
claimed under A, claimed under a title created 
l)?foro the determination of tho first suit 
though after it ivas instituted (and liad 
probably become contentions). 

In the present case the property in dispute 
is immoveable property and it , w’as alienated 
pending a suit about its profits between the 
present plaintiff’s vendor and the 2nd defend- 
ant in which suit the title to the property 
was “directly and specifically in question”, 
tho question having been the subject of a 
direct issue in tho first suit as well as in 
the second suit, Gouinl Baba Gujar v. 
Jijibai Saheb (1) might thus be distin- 
guished. I might, however, be permitted to 
say that the fact that section 52 of tho 

(1) 13 Ind. Cas. 840; 14 Bom. R. L. 9; 36 B. 189. 
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Transfer of Property Act relates only to 
immoveable property should not make us 
blind to the consideration that the legal 
principle underlying it might appropriately 
be applied to moveables also in cases where 
the alienee of the moveables is proved to 
have had notice of the pending litigation 
at the time of the alienation. It is not 
unconditionally extended to moveables 
because (among other reasons) it is con- 
sidered that, while a pending litigation as 
regards immoveables might very well be 
presumed to be inquired into by intending 
purchasers pemlente Ute, the same cannot 
be presumed as regards pending litigation 
about moveables, which usually pass from 
hand to hand and the litigation about which 
does not usually end in a decree for the 
return of specific moveables but in the 
award of pecuniaiy damages and compensa- 
tion, either as the only relief or an adequate 
alternative relief. Reliance is further placed 
on the case of Nias^ttllaJi Khan v. Na:ir 
Begam (2) by the respondents’ learned 
Vakil. In that case, the first litigation 
related to a house, and the second related 
to another distinct immoveable property 
which was sold pendente lite by the party 
in the first suit who was unsuccessful. 
Though a question was raised in the first 
case which involved the title of the unsuccess- 
ful party to the house and to all other 
properties (which she claimed as heir of a 
deceased person), the immoveable property 
in question in the second suit was not speciti- 
eally menticncd and \Nasnot the subject of an 
issue which “directly and specifically” raised 
the title to it in the first suit, and in that 
view that case might also be distinguislied. 
In the present case, the issue in the first 
suit directly and specifically raised the 
question of title to the very same immoveable 
property which is in dispute in this second 
suit, though the subject-matter of the first 
suit was only the crops raised on that pro- 
perty. I might be permitted to finally 
remark (with great deference) that some of 
the English cases which unduly whittle down 
the beiieticieiit principles which underlie the 
doctrines of Us pendens and res judicata by iho 
rather subtle refinements need not be too 
much relied on by Indian Courts. 

In the result, I would hold that the deci- 

(2) 16 A. lOSj A. W. N. (1892) 246. 


sion in the former suit between the plaintiff’s 
vendor and the 2nd defendant that the 
plaintiff’s vondjr had no title to plaint land 
and that the 2nd defendant is the owner 
thereof, is res judicata against the plaintiff and 
in favour of tlie 2nd defendant in this case; 
and reversing the decree of the lower Courts 
I would dismiss the suit with costs through- 
out to be paid by the plaintiff to the 2nd 
defendant (appellant). 

Tyabjt, J. — The question involved in this 
appeal is whether the suit out of which it 
arises is barred by the doctrine of res judicata 
(section 11 of the Civil Procedure Code.) 

The facts are as follows; — There was a 
previous suit in which the question at issue 
was as to the right to mosno profits accrued 
duo on the land, that is, the subject-matter 
of the present suit. The present suit is 
for recovery of the same land. Tlie first 
suit was dismissed, it having been held that 
the person in possession (the 2nd defendant 
in the present proceedings) had title to the 
land, and was not liable to account for its 
profits to the then plaintiff. It is admitted 
that the plaintiff cannot succeed in the pre- 
.sent suit unless it is decided that the 2nd 
defendant has no title to the land, in 
opposition to the decision in the first suit. 

The provisions of section 11, Civil 
Prccedui’e Code, seem to be satisfied and 
p} ima facie it would seem that the suit is 
barred. 

It is argued, however, that there are two 
ca.ses which support the view of the lower 
Courts that the present suit is maintainable. 

The respondent’s argument will be best 
considered on examination of those cases 
and the grounds (if any) on which the pre- 
sent case can be distinguished from them. 

The first of the cases relied upon is 
Govind Baba Gnjar Jijibai Saheh (1). The 
reasoning on which that decision proceeded 
1 understand *to be as follows: The ques- 
tion was whether or not a previous decision 
declaring an adoption to be invalid was 
binding as res judicata on the defendant. It 
was held that the decision was not binding, 
inasmuch as the decision was pronounced 
after the defendant derived his title to tho 
property in question (consisting of certain 
ornaments), and that though the said decision 
was pronounced in a suit which had already 
been instituted at the date when the defend* 



t^oi.xxv3 Oases. las 

j 

TALA.^r KAVOLI NAaAD7 V, VISWANATirAM PEDI>A GOvfNDAPPA. 


ant’s title arose, yet the actual decision 
beinff after the said date the decision could 
not be made to relate back to the time when 
the suit was instituted and could not thus 
bo made to affect the title of the defend in t, 
because the doctrine of Us p^imlens (section 
52 of the Transfer r)f Property Act) was 
inapplicable to cases in which the property 
involved is moveable. The authorities cited 
for the inapplicability of the doctrine of Us 
pendms were WLgram v. Ihichlay (3) and 
other ICnfflish decisions. The Court in (tociud 
Baba Gujar v. Jijihai Baheh (l) evidently 
considered that by this distinction a person 
who purchases moveable prcjporty pmdente 
Ufp is placed in the same position as a 
Htran.gfor. Hj is not privy to the action and 
is not bound by what transpires in it. The 
case of D'jp dent Foster v. Ejirl of Derby (4) 
is refori’e I tj. Thjco two poASons A an I 71 
were owners of two different closes (thoa^jh 
origin illy A was owner of bsth). A an I B 
each institatel suits in ejoctmont against (J 
in regard to the tw) closes. In the suit B 
V, C evidence of B’.s title was given, and 
the suit decreed ajiinst C, On that 0 con- 
sented to a decree against himself in the other 
suit (*1 i?, 0). It was held that in the absence 
of proof that there wxs any agreement 
between A anl (7 that the evidence in the 
suit between B and 0 should be evidence in 
the suit between A and 0., that evidence could 
net be censidered to have been part of the 
preco3ding.s in the suit of A v. G. The 
C )art in GjvlnJ JJibi Gujar v. Jijibobi 
Sj>beb (1) considered tb.it the inapplicability 
of the doctrine of Us r co lons tj moveable 
property rendered the pprso i through whom 
the party to the 2iid suit was claiming, a 
person in position similar to that existing 
between A aiil B in Doe deni Foster v. 
Earl of Derby (4) It may, therefore, be 
stated shortly th it the decision in Govin.l 
Baba Gujar v. Jijibai Saheb (1) is that if A 
derives his title to moveable property from B 
at a time when a suit is ponding against B 
in which B’s title is quo.stioned (and in 
which tlie decision is ultimately against B’s 
title), then .d’s predecessor- in-title is B of the 


(3) (18D4) 3 Oh. 483; 63 L. J. Oh. 689; 7 K. 469; 
71 L. T. 287; 43 W. R. 117. 

(4) (1834) 1 Ad. aal E. 783 afc p. 733; 3 N. aal M. 

782; 3 L. J. (n. s.) K. B. 191; 43 R. R., 423; 113 B. R. 

1406 . . \ 


dubious title, and not B of the title as des- 
troyed by adverse adjudication. 

The decisions in Brinsmead v. Harrison (5) 
and Brinsmead v. Harrison (6) also cited in 
Oovind Baba Gujar v. Jijihai Saheb (1) 
refer to the doctrine that wlien there are two 
joint tort-feasors a judgment (though unsatis- 
fied) against one of them is a bar to a subse- 
quent suit ngainst tlie other, the reason 
being thus stated by Lord Blackburn in 
Brinsmead v. Harrison (6). The question 
i*ai.sed upon this rectird is wh(‘ther the claim 
of the plaintiff against two joint wrong-doers 
is put an end to by a judgment recovered 
in an action against one of tliom without 
shewing tliat that judgment has lieen satis- 
fied. r appreliend that it is, on the ground 
that transit in rent judiralam, or upon the 
general principle of convenience which is 
expressed in the maxim interest reipuhlicm 
nt sit finis Utinni. Is it for the general 
interest that, having once established and 
made certain his right by having obtained a 
judginenfc agiinst one of several joint wrong- 
doers, a i>laiiitiff should be allowed to bring a 
multiplicity of actions in respect of the same 
wrong? I apprehend it is not; and that, 
having established his right against one, the 
recovery in that action is a bir to any further 
proceedings against the others.” 

There seem to be very clear grounds, there- 
fore, for holding that the decision in Govind 
Baba Gujar v, Jijihai Saheb (1) does not 
apply to tlio present case. Here the first suit 
was for mesne profits. It seems to me to be 
clear from the judgment in the first suit th.at 
there the right to immoveable property was 
directly and specifically in question within 
the terms of .section 52 of the Transfer of 
Property Act so that here the doctrine of 
Us pendens applies and the plaintiff cannot 
say: 1 purchased from him whose title was 

under adjudication and not from him whose 
title has been adjudicated upon against him, 
from him whose title was dubious and not 
from him whose title is set at rest.” 

The decision in Niaz^tdlah Khan v. Nazir 
Begain (2) is the second case relied upon 
by the respondent. There the facts were as 
follows: — The previous adjudication was 

(5) (1871) L. R. 6 C. P. 684; 40 L. J. 0. P. 281; 21 
L. T. 798; 19 W. R. 966. 

(6) (1872) L. B. 7 C. P. 647 at p. 663; 41 L. J. C. 
190; i7 h. T, 99; 20 W, R. 784. 
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pending when the plaintiff in the latter suit 
derived his title. It had reference to im- 
moveable property but it was property other 
than the property which was the subject- 
matter of the latter suit. The Court in effect 
hold that the matter directly and substantially 
in issue in the former suit was title to pro- 
perty other than that which w.is the subject of 
the latter suit, and that, therefore, section 11 
(then section 13) of the Civil Procedure Code 
was no bar to the second suit. The decision 
in Niaz-uUah Khan v. Nazir Begam (2) is 
also, therefore, inapplicable to the present 
case. For these reasons section 11 seems 
to mo to bo directly applicable. 

The suit should, therefore, have been dis- 
missed with costs. 

The appeal will consoauently bo allowed 
with costs throughout. 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 69 op 1912. 
February 12, 1914. 

Present: — Mr. Justice Ormond and 
Mr. Justice Parlett. 

P. R. N. FALANIAPPA CHETTY-^ 
OiSPEXPAX r — A ppellant 
versm 

P. M. R. M. FIRM BY ONE OP ths partners 
A. R. P. PALANIAPPA CHETTY— 
Plaintiffs — Respondents. 
arul agent — 8 Ht by principal against agent 
fjr njjlect or miscj.i I ut— Limitation Act {IX of 190N), 
S:h. I, Arts. 9 J— Starting of limitation from 

time miscondnet of agent became known to principal — 
Knowledge — P resumption ^Books of account — Mjcognis- 
ed agent, power of. 

Ill a salt by a principal against his agent for 
dam Ages for miscondaot and neglect, knowlei^eof ths 
acts of agent’s inisjjnduct can bo fully obtained only 
when th 3 principal goto back his books of account 
from the ag3nt. 

Whsrj after tlis termination of an agency, ths 
agiut first handed over ths books of acoount to a 
Punohagat from whom the principal ssoored them 
after ssmetims: 

Mdl, that ths psriod of limitation under Article 
93, Schedale I, of ths Limitation Act for the principal’s 
suit against the agent for his misconduct would {uu 
from the day on which he got the of 
from th« PmehagaU 


All agent authorized to enter appoaranco in suits 
can sign the amended plaint whon once the suit has 
been instituted with tho approval of the plaintiff. 

Mr. S. N. Sen, for the Appellant. 

Mr. J, J{, Das, for the Respondents. 

JUDGMENT.— On the 1st April 1911, the 
lilaintiffs-respondonts P. M. R. M., a Chetty 
firm consisting of four partners mentioned 
by name in the plaint, sued their agent, tho 
defendant, for an account alleging mis- 
management, neglect, fraud, etc., and a.sseased 
the amount due to them at Rs. 7,500 stating 
that the cause of action arose on tho 5th 
May 1908, when the agency was terminated. 
They also estimated tho value of the docu- 
ments and securities etc., to bo recovered at 
Rs. 500 making a total of Rs. 8,000. Tlie 
defendant w’as originally appointed agent 
from November 1902 for a period of three 
years. In the plaint the plaintitf.s stated that 
at the expiration of the three years owing to 
the mismanagement and neglect of defendant, 
large amounts were found outstanding and 
with a view to their realization the period of 
his services was extended on tho same terms 
as originally agreed upon as regards j'ate of 
salary, that finding defendant unable to 
realize tlie said outstandings, the plaintiffs 
sent another agent for his relief and directed 
him (presumably the defendant) to render an 
account of all his dealings with the firm’s 
money and to make over all the firm’s 
pi’operties, viz., cash, books of account, etc., 
to the said new agent. The defendant in his 
written statement denies that the now agent 
was sent out. 

Narayanan, the son of one of tlie partners 
of the plaintiffs’ firm, came to Rangoon in 
1906 and from his evidence it appears that 
the defendant refu.se(l to make over the books 
of account, tliat the books of account were 
made over by the defendant to a Puncliaynt 
in November 1907 and only obtained by the 
plaintiff or his agent from the Punohayat in 
May 1908. The learned District Judge hold 
that the claim for an account was barred 
under Article 89 of the Limitation Act inas- 
much as the agency must have been terminated 
before the 27th November 1907 when 
the books were handed over to the 

PuncliaycU and the suit was iastitutod more 
than three years after that I te. Tho 
pkmtiff tbou applied to azuend hi'^ plaint by 
askin£^ for damages for the debt, etc., 
certain speeifie acts mentioned 
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in the said schedule to the amended plaint. 
In that amended plaint the cause of action is 
said to have arisen on the 5th May 1908. 
The amendment was opposed by the defend- 
ant’s Advocate, but was allowed on 7ih 
March 1912. Under Article 90, a suit by a 
principal Hifainst an agent for neglect 
or misconduct could be brought within a 
period of three years from the time such 
neglect or misconduct became known to the 
plaintiff. The knowledge of these acts of 
misconduct could only be known to the 
plaintiff from the books and the evidence 
shows that he did not get these books until 
May 1908, which would be within three years 
from tlie date of institution of the suit but 
would be more than three years from the 
time when the amendment was allowed. Tn 
one sense the amendment altered the cause of 
action. Tlie plaintiff originally asked for 
an aceount <mly. By his amendment he 
asked for damages for negligence, but lK)th 
cases would involve liability of the defendant 
f<ir damages for these acts of negligence, and 
as pointed out the oinginal plaint alleges 
misconduct though it does not specify the 
specific acts. IMie onus is more heavily on 
the plaintiff in the amended plaint than in 
tlie original plaint. It is contended for the 
defendant that the amendment should not 
have been allowed and that if it was allowed, 
the period of limitation should have been 
reckoned up to the date of the amendment. 
But if it is treated as an amendment, the 
time will run up to the date of the original 
plaint. Very wide powers are gi-anted to the 
Court for allowing amendments to pleadings, 
and we think the amendment was properly 
allowed. It is then contended for the 
defendant that under Article 90, limitation 
would run from the time when the plaintiff 
should have known of defendant’s miscon- 
duct, that he had knowledge of some mis- 
conduct on the part of the defendant at the 
end of 1905, and that, therefore-* his claim 
under Article 90 for damages sliould be held 
to be barred. We are not prepared to hold 
that in Article 90 after the worJ.s ‘‘becoine.s 
known” we should read the words, “or 
might have become” or 'should have becH)me 
known’' to the plaintiff. Moreover, as pointed 
out above, the plaintiff could have no 
sntficiont knowlenge of negligence upon 
which ho could b.nng a suit for damages as 
long as h» was not in poanjaioo of the bodci* 


The i»riginal plaint was signed by the 
managing partner of the plaintiffs; subse- 
quently one of the four partners (the 
managing partner) died and an agent who 
has been appointed under a general power 
by that managing partner, signed the amend- 
ed plaint. Tt is contested that the amended 
plaint, therefore, was not duly signed and 
the agent was never authorized fco sign it 
because the firm ceased to exist upon the 
death of one of their partners and the autho- 
rity for the agent would thei*eby also cease. 
But the amended plaint states that the agent 
was carrying on the business for the surviv- 
ing partners of the plaintiff’s firm in their 
names and they were all resident outside the 
jurisdiction of the Court. That fact has not 
been challenged. He would, therefore, be a 
recognised agent within the meaning of 
Order III, rule 2, by whom appeals, applica- 
tions and certain acts in the suit may be done. 
We were referred to the ease of M. E.Mootala 
and Oo,y v. Poouasawmy (1). There it was 
held that an agent carrying on l>asiness in 
the name of his absent principal could not 
sign a plaint unless he was authorized to do 
so either expressly or impliedly. One of the 
reasons in that judgment was that otherwise 
the principal would be subjected to the risk of 
being involved in litigation without his know- 
ledge at the instance i>f an sgent whom he 
had appointed merely for the purpose of 
carrying on the business and had not express- 
ly authorized to institute suits. That 
reasoning would not apply to the case of an 
agent, even though not authorized to institute 
suits, being authorized or impliedly authoris- 
ed to amend the plaint. Amendments vary 
in degree and it would be extremely incon- 
venient if the recognized agent who can enter 
an appearance should be incapable of agreeing 
to an amendment, however small, oii behalf 
of hi.s absent principal. We think such an 
agent would have the power to sign an 
amended plaint when once the suit has been 
iiustituted with the approval of the plaintiff. 

As to the facts of the case the defendant 
did not appear at the hearing: the evidence 
therefore, is all ex parte and the acts of 
i^egligence have been, we think, sufficiently 
proved. They consist of lending money on 
mortgage-bonds which were not regi.stered, 
of which registration was compulsory an4 
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which, therefore, were no security and tho 
money could not be collected from the 
debtors. In one instance the defendant had 
collected the meney but had not entered it 
in his books. The other item is for monies 
overdrawn by the defendant. 

We dismi.ss the appeal with costs. 

App'jul dismissed. 


OUDH JUDICIAL COMMISSIOXER’S 
COURT. 

Second Civil Aphlal No. 3d2 of 1911. 

February 13, 1914. 

Present: — Mr. Lindsay, A. J. C. 

SIT A RAM —Plaintiff — Appellant 
versus 

HAIDAR KHAN and otukus — Defendants 
— Respondents. 

B'lrden of proofs acceptahcp of-^SK'ond appeal — Pled 
of having no duty to call evidence — PstoppeL 

Whore tho plaintiff accepted the burden of proof 
put upon him by tho Court below and produced 
certain witnesses *iu order to prove execution of the 
deed: 

Held, that In was not entitled in second appeal, 
because the evidence of tho witnesses he put forward 
had been disbelieved, to turn rcniiid and say that 
it was not his duty to call evidence at all and to 
ask tho Court to disregard the evidence which he 
had given. 

MaJfund V, Bthori 3 A. 824j A. W. N. 

(1881) 86; 6 Ind. .Jar. 321, referred to. 

Second appeal against the decree of the 
District Judge, Sitapur, dated 29th June 
1911, upholding that of the Subordinate 
Judge, Tahsil Biswaii at Sitapur, dated 8th 
August 1911. 

Mr. Mnmtaz Hmam, for the Appellant. 

Mr. All Mohammad holding brief of Mr. 
Wazir Hasan, for Respondents Nos. 2 to 4. 

JUDGMENT — This was a suit brought 
by the plaintiff-appellant, Sita Ram, for the 
recovery of a sum of Rs. 1,100 alleged by 
him to be due on a mortgage executed on 
the 13th of June 1879. Variou.s persons 
were impleaded in the suit, tho first of 
them defendant No, 1 being Ghulami Khan, 
the mortgagor who did not contest the suit. 
The defendants Nos. 2 and 3 Mnsammat 
Hahi Begam and Ikbal Begam were implead- 
ed as transferees of a portion of the 
|{iortgaged property, but as 'tSe^' plkintifE 


eventually gave up all claim to the items 
of property in possession of these defendants, 
their appearance on the record was really 
a matter of form. Tho fourth defendant 
was Mmammat Nabi Begam and she admitted 
that she was in possession and claimed to 
be owner of three plots Nos. 169, 245 and 
246 which were comprised in the mortgage 
set up by the plaintiff and which he asked 
the Court to bring to sale in case of 
failure to pay tho amount claimed by him. 
The real contest, therefore, lay between 
Mnsammat Nabi Begarn, defendant No. 4, 
and the plaintiff Sita Ram. Nabi Begam 
in the first paragraph of her written state- 
ment denied the mortgage set up by the 
plaintiff. Slie admitted that she had 
acquired these plots as the heir of her father, 
Karam Ali Khan, and her case was that Karam 
Ali Khan had bought these plots from the 
mortgagor, Ghulami Khan, in tlie year 1883 
and that lie had then paid off* a mortgage 
in favour of the plaintiff bearing date 
November, 1879. This deed of November, 
1879, was devseribed by the plaintiff as 
being a deed of further charge and tliere 
can be no doubt that it contained a refereiut) 
to a registered deed of mortgage executed 
by Ghulami Khan in favour of the plaintiff 
on the 13th of June. AVith regard to this 
statement contained in the mortgage-deed 
Mnsammaf Nabi Begam admitted that her 
father had redeemed. In paragraph 14 of 
her written statement she admitted that tl e 
deed t»f November 1879 did contain a 
reference to an earlier deed, but she put 
forward the argument in lier pleadings tliat 
if this earlier deed had been outstanding 
the plaintiff’s father wlio was then alive 
would have claimed payment of it. 
Paragraph 16 of her written statement 
further contained a plea that Ghulani 
Khan, the mortgagor, himself had actuaTy 
paid off the £*arlier deed out of money 
which had l>een paid to him by one Ihr^r 
Husain. There was an allegation that for 
the purposes of this suit the deed put forward 
by tho plaintiff had been obtained collusively 
from Ghulami Khan at the instigation of one 
Makhan Lai Patwari and that the claim 
was a false one. The Court of first instance 
framed various issues on the pleadings and 
the first of these was, the deed in suit 
genuine and was it executed for considera- 
The bumeleii of proving tbis-issue was 
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laid upon the plaiiititf and he appears to have 
accepted it. . He produced certain evidence 
to prove execution of the deed — evidence 
which both the Courts below have rejected as 
unreliable. The consequence has been a 
finding that the plaintifF has failed to prove 
execution of the deed sued upon and his 
suit has, therefore, been dismissed. These 
findings are findings of fact which cannot 
bo challenged in second appeal. It cannot 
be said that they are unsupported by 
evidence, but the case as put up on behalf 
of the plaintifP-appellant here is that the 
burden of proving execution of this docu- 
ment was wrongly laid upon the plaintiff 
in view of the admission contained in the 
pleadings of the defendant JS^o. 4. J have 
already indicated the nature of the defence 
set up by this lady and it might iierhaps 
be argued that the statements contained in 
paragraphs 14 and lb of lior written state- 
ment do amount in a way to an admission 
that there was at one time in existence a 
deed of the nature described in the plaint. 
At the same time notice must bo taken of 
the fact that Nabi llegam, although she put 
forward this case, has also denied the 
mortgage and put the plaintiff to proof of 
it by the pleas contained in the first 
paragi’aph of her written statement. Whe- 
ther or not, however, the pleas taken in 
Nabi Begam’s Avritten statement can be 
construed as an adniission of the execution 
of the deed and as a plea of payment, the 
fact remains that the plaintiff accepted the 
burden of proof which was put upon him 
by the Court below and produced certain 
witnesses in order to prove execution of the 
deed, aTid this being so I do not think 
the plaintiff is entitled now in second 
appeal, because the evidence of the witnesses 
he put forward has been disbelieved, to 
turn round and say that it was not his 
duty to call evidence at all and to ask 
the Court to disregard the evidence Avhich 
he has given. A case similar to this was 
before their Lordships of the Allahabad 
High Court in the case reported as Makund 
V. Bahori Lai (1). In that case the 
plaintiff on the pleadings ought not to 
have begun. But ho did so and his 
evidence failed to prove the payment of 
consideration under a bond upon which ho 


m 


Avas suing. The High Court held that 
although the burden was Avrongly laid in 
the first instance, a now case had been 
opened and the burden shifted on to the 
plaintiff, and they further held that it aa^hs 
impossible to ignore the facts as they 
appeared on the record and that the Appellate 
Court had to deal with the case in the 
shape it came to it. It seems to me, 
therefore, that it is too late in the day 
now for the plaintiff to argue before this 
Court that the evidence led by him on 
the issue of execution should be ignored 
and that the case should be dealt Avith on 
the footing of the admission made by the 
fourth defendant in her written statement. 
The plaintiff cliose to put forward evidence 
to prove execution and that evidence has 
failed in the opinion of the Courts beloAv 
to establish the fact it was intended to 
prove. In this state of affairs it appears 
to me that there is no use in discussing 
any of the other grounds of appeal, for 
it is not the function of a second Appellate 
Court to go into the evidence and Aveigh it 
in order to determine Avhether the evidence 
is true or not. The question as to whether 
the evidence is to be believed or disbelieved 
is a question for the lower Court. 

A Avord may be said about the point raised 
in ground No. ,5 of the memorandum of appeal. 
It Avould seem that in the Court of first 
instance the plaintiff asked the Judge to 
presume tlie genuineness of the deed Avith 
reference to the provisions of section 90 
of the Indian Evidence Act. In my opinion 
the Judge very rightly refused to allow 
this presumption to be raised. He pointed out 
that there Avas no case for presumption after 
the plaintiff had produced evidence which 
Avas found to be unreliable and unconvincing. 

In my opinion this appeal must fail. I, 
therefore, direct tliat it be dismissed Avith 
costs. 

Ajipeal dismissed* 


(1) 3 4. 834* 4. W. N. (1881) 86} 6 Jur. B?!. 
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P. L. JC. PALANEAPPA OHETTY R. M. A. B. ABUXACHELLAM CHETTY. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal Ko. 156 of 1911, 
February 6, 1914. 

Present', — Mr. Justice Twomey and 
Mr. Justice Robinsen. 

P. L. K. FALANEAPPA CHETTr— 
Defendant — ^Appellant 
versus 

R. M. A. R. ARUNACHELLAM CHETTY 
— Plaintiff — Respondent. 

Power-of-attoniey—ConstiWclioH. ^Power of agent 
appointed to carry on busineas o) money-tending 
pai'tnership to sue for dissolution of partnership — Amend- 
ment of plaint — Formal defect — Civil Procedure Code 
{Act V of 1908), O. VI, r. 14. 

A power oiiabliiig an agent to carry on the busi- 
tiesM of a firm shall not entitle him to sue for a 
dissolution (jf tho firai. The proper course for the 
Court is to allow amendment of the plaint by 
requiring tho principal himself to sign the plaint, 
since the defect does not go to tho root of the case 
but is a mere irregularity which d^wa not affect the 
merits and which would not justify tho reversal of a 
decree on appeal. 

Appeal against the judgment and decree uf 
the District Judge of Pegu, datetl 29th May 
1911, in Civil Regular No. 21 of 1908. 

Mr, JJauira, fur the -\ppellaiit. 

Mr. BfluuoricXj for tile Respondent. 

JUDGMENT. 

Tw'omky. J. —The Chetty Firm of R. M. 
A. R. consisted of two partners, ArunachellHii]i 
Chetty who was senior partner with a 6/7th 
share in the bu.siness and Palaneappa Chetty 
with a 1^7tb share. The latter was also the 
agent of the hrm at Tawa. Arunachellam 
gave his son Valliappa Chetty a power-of- 
attorney investing him with tho usual powers 
of Chetty agents and also empowering him 
to dismiss other agents and take over the 
business from them and to sue them for an 
account. Under this power Valliappa filed 
a .suit against Paluneappa alleging that the 
latter had refused to make over charge and 
to make over the monies in his hands. 
He asked for an account to be taken 
and there was also a prayer that in 
the event of the Court bolding that Pala- 
neappa was a partner, the partnership should 
be dissolved and a Receiver appointed. In 
the defendant Palaneappa^s written state- 
ment it was contended that such a suit could 
not be maintained by Valliappa. The 
District Court dealt with the preliminary 
point in a separate order and held that as 
Palaneappa was one of the agents of the 
<jrm it was fdearly the intention of Anina- 


chellam in granting the pewer-of-aitorney 
that Valliappa should, if nece«sai*y, sue for a 
dissolution of partnership. The suit then 
went on and as there was no dispute as to 
the facts, a preliminary decree was granted 
declaring the shares of the two partners, 
ordering the dissolution of the partnership 
and the appointment of a Receiver to gef in 
outstandings and ordering also the appoint- 
ment of a Coirimissioner to take accounts. 

The second ground of appeal is that the 
judgment is against law and the weight of 
evidence has been abandoned, and the appeal 
has been argued only on the ground that 
the District Court erred in holding that 
Valliappa Chetty had authority to lile the 
suit. 

It is clear that the power granted to Valli- 
apxHi does not authorize a suit for dissolution. 
It is a power enabling him t(» carry on the 
business of the firm, but the carrying on of 
the business cannot be regarded as including 
the winding-up of the business. The power 
authorized Valliappa to bring suits of 
various kinds against Palaneappa in his 
capacity as an agent, but the relief asked 
for — dissolution of partnership —is not relief 
which could be granted against him q?(fi 
agent. 1 would, tJierefore, hold that the 
decision of the District Court on the prelimi- 
nary point is erroneous. The question, 
however, remains whether the suit should, 
therefore, have been dismisse<l or whether the 
proper course in the circumstance.s was to 
allow time for the principal Arunachellam to 
sign the plaint himself or to give Valliappa 
the necessary power for signing it. Tn 
M(H}t(iUi iSf Co, V. Poouasawtn;/ (1 ) one of the 
two learned Judge.s (Mr. Justice Fox) com- 
posing the Bench .said that when a plaint 
ha.s nut been signed by a plaintiff himself, a 
Court must reject it unless it has been signed 
by an agent authorized by a power-of- 
afctorney, either expressly or impliedly, to 
sign a plaint on behalf of the plaintiff. Tho 
question referred to the Bench in that caso 
was whether persons carrying on business for 
and in the names of parties not resident 
within the local limits of the jurisdictiim of 
the Court could sign and verify a plaint on 
behalf of those parties without being express- 
ly authorised to do so and the answer to 
the reference was in the negative. Mr. 

(1) ifi. a 41. 
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Justice Fox’s opinion that the Coui t must 
reject the plaint outright appears to go 
beyond the terms of the reference. There 
was, no doubt, good reason in that case for 
holding that the plaint must be rejected for 
there was apparently no power-of -attorney 
at all, and as Mr. Justice Irwin pointed out 
it would be hard to subject a principal to 
the risk of being involved in litigation with- 
out his knowledge at the instance of an agent 
whom he has appointed merely for the 
purpose of carrying on a business and has 
not expressly authorized to institute suits. 
The circumstances of the present case are 
difPerent, V'alliappa had a power-of- 
attorney authorizing him to bring suits of 
various kinds against Palaneappa and from 
the circumstances of this case it seems very 
probable that Aruiiachellam did intend 
Valliappa to bring the suit Avhich he actually 
brought. Arunachellam gave evidence fully 
avowing his agent’s action in filing this 
particular suit. The right of the senior 
partner Arunacliellara to sue Palaneappa 
for dissolution and an account of the 
partnership is not disputed. Order VI, rule 
14, requires a plaint to be signed by the 
plaintiff or by a duly authorized person. As 
Valliappa’s powei‘-of -attorney was defective 
in not authorizing him to file a suit for 
dissolution he was not duly authorized by 
tlie plaintiff for the purpose of bringing such 
a suit and the plaint was, therefore, not 
signed as ivquimi hy Order VI, rule 14. 
But it does not appear to follow that the 
plaint must bo rejected. Order VIT, rule 11, 
does not require a plaint to be rejected for 
such a defocjt and it appears to me that the 
Court lias to decide in each case whether the 
failure to comply with ( )rder V f, rule 14, is 
a defect which goes to the root of the case 
or whether it is a mere irregularity which 
does not affect the merits and which would 
not justify the reversal of a decree on appeal 
(section 99 of the Civil Procedure Code). 
This view is in accordance with that taken 
by the Allahabad High Court in Basdeo v. 
John Smddf. (2) and hy the Calcutta High 
Court in RakhaJ Chandra Tewary v. 
Secretary of State for India in Conncil (3). 
£ think that in the present instance the 
defect in the plaint may properly be regarded 

(2) 22 A (MSj A. W. N. (1899) 172. 

(8) 10*0. W. N. 841. 


as one of form only and that we would 
not interfere with the decree of the Court. 

At the same time, 1 think that when the 
defendant raised this objection the plaintiff- 
respondent should have asked leave to 
amend the plaint instead of persisting in 
his suit on the defective plaint. On this 
ground I would make no order as to ccst.s of 
this appeal. 

Robinson, J. — 1 concur. 


ALLAHABAD HIGH COURT. 

Second (Uvil Appeal No. 1085 of 1913. 

June 29, 1914. 

Present: — Mr. Justice Sunder Lai. 

PANDOHI AND another —Defendants — 
Appellants 
verms 

SHfiO B HAROS and others -Plaintiffs — 
Respondents. 

I.VnV Procpdurr Codp (Art T' of 1908). «. 24 — Crsp 
pema titled to Judge for dtuposal — Poieer nj 

Diftfriet Judgp to frnnisfer it to hint mhordivnte Court, 

Untlor .section 2-1' of the now Civil Procedure Cede, 
a Diatrict Court’s power of transferring cases is much 
wdder than under the old law'. 

Therefore, a ease remanded to a District .ludge 
can Ik? tmuBfem*d to a snborrlinate Court. 

Profap Chandra Rug v.Judhi,sterDa% 23 Ind. CaB.69; 
19 0. L. J.408; Siuyammett) re7tkatiah v. Boppella 
C/ormnwe, 23 Ind. Cas. 42.5; 1.5 M, L. T. .304; (1914) M. 
W. N. 317, referred to. 

Second appeal from a decree of the Sessions 
and Subordinate Judge, Jaunpur, dated May 
31st, 1913, reversing that of the City 

Munsif of Jaunpur. 

FACTS. — This was a suit for a declaration 
that the plaintiffs are the occupancy tenants 
of certain plots. The Court of first instance 
dismissed the suit on the ground that the 
matter was res judicata. The lower Appel- 
late Court confirmed the decree but on second 
appeal to the High Court, the decree was 
reversed and the case w^as remanded to the 
Court of the District Judge of Jaunpur. 
He transferred it to the Court of the Sessions 
and Subordinate Judge of Jaunpur, who 
decreed the suit. The defendants appealed. 

Mr. A, H, C. Hamilton^ for the Appellants. 
— The District Judge could not transfer the 
suit to the Court of the Sessions and Subordi* 
nate Judge of Jaunpur as the suit was re- 
manded for trial on the merits to his Court, 
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I rely on 8ita Bam v. Nauni Dnlaiya (1), 
Amtr Begam v. Pmhlad Dan (2) and Bam^ 
eharittar Bay v. Bidhata Bay (3). 

Mr. Kena Bam Muherji (foi' Dr. SatisJi 
Chandm Banerjee) for the Kespoiulonts. — The 
ease was isroverned by the new Code of Civil 
Procedure of 1908. Under the old Code 
the powers of transfer were not so wide but 
under the new Code, general powers of trans- 
fer and withdrawal are much larger. The 
words at any stage” and transfer any suit, 
appeal or other proceeding” in section 24, 
Civil Procedure Code, are very significant. 
They show that the District Judge can 
transfer the appeal even after a case has been 
remanded .to him. 

1 rely on Singamusstti Venkaiiah v. Boppdla 
Chirranna (4). 

[SundeuLal, J., referred to Protap Chandra 
Boy V. Judhistpr Dan (5)]. 

The cases cited by the other side have no 
application. 

JUDGMENT. — This is a suit arising out 
of proceedings taken in the Revenue Court by 
the respondents for the ejectment of the 
appellant as their (sub-tenants). The 

appellants resisted the suit on the ground 
that they were not the shikmi or sub-tenants 
of the land but the tenants of the zemin- 
dars. The Revenue Court found against them 
and gave a decree for ejectment. Sheo 
Bharos and others then brought a suit for 
declaration that they were occupancy- tenants 
of the land and that the defendants had no 
concern or connection with it. The claim 
originally was dismissed as barred by the 
rule of res judicata. The case came up 
before this Court in appeal as 8heo Bharose 
V. Pandohi Ahir (6) before the Hon’ble Mr. 
Justice Chamier who, on January 17th, 1913, 
held following certain rulings of this Court 
that the matter in controversy was not res 
judicata and remanded the case to the lower 
Appellate Court for disposal on the merits. 
The case had been disposed of originally by 
the District Judge of Jaunpur and under 
this order the case went back against his 
file for disposal. The record was received in 
the Court below on March 8th, 1912, and on 

(1) 21 A. 280; A. W. N. (1890) 38. 

. (2)24A.304?A.W.N. (1902) 66. 

(3) 10 0. W. N. 002. 

(41 Ind. Cas. 425; 15 M. L. T. 304; (1914) M. W. 
N. 817. 

‘ (6) 2j3 Tud. Cas. 69; 19 C. L. J. 408. 

.(61 28 lad; Cas. m 


March 31st 1912, Mr. Marshall, the District 
Judge of Jaunpur, made an order transferring 
the case to the Subordinate Judge of Jaunpur 
for disposal. On the day following, ^ e., on 
April 1st, 1913, the Greeven Scheme 
came into force. The Office of the District 
Judge of Jaunpur ceased to exist. Jaunpur 
became part of the Benares District and Mr. 
Mehta was appointed Sessions and Sub- 
ordinate Judge of Jaunpur. The case came 
up before him for hearing and he 
has held in favour (^f the plaintiffs and 
decreed the appeal. This appeal has been 
filed by the defendants. So far as the main 
question of fact raisetl in this case is 
concerned, the findings of fact conclude tlie 
appeal. Mr. Mehta has found that the 
appellants were the occupancy-tenants of the 
land and he has decreed the plaintiffs’ 
claim. In second appeal J am bound to 
accept the finding of fact nnd^o act upon 
it. 

But Mr. Hamilton has rai.sed a further 
point that Mr. Marshall, District Judge of 
Jaunpur, had no power to transfer the case 
to the Subordinate Judge. The order of 
remand made by this Court made it necessary 
for him to hear and dispose of the case 
himself and that the case ought to have 
been heard and disposed of by the District 
Judge now sitting at Benares who is the 
District Judge of Benares and Jaunpur. In 
.support of this contention he relied upon a 
ruling f)f this Court reported in 8ita Bttrn v. 
Nauni Dnlaiya (1) and certain other ca.ses 
reported as llamrharitfar liny v. Bidhata 
Bay (3), 8akharam. v. Gaugnrnm> (7), An^ir 
Bpgam v. Prahlad Das (2), Nan dan Prasad 
V. W. C. Kenney (8). He also relied upon a 
case reported as Lahore Bank, Ltd. v. Lakhi 
Baw. (9). The last case is not quite in point 
as the order of remand in that case was made 
under rule 25 of Order XLl. The other 
cases would support the contention but for 
the change of law which has taken place 
under the new Code. Under section 22 of the 
Bengal Civil Courts Act of 1887 the Court 
of the Subordinate Judge is a Court under 
the administrative control of the District 
Judge and the latter is authorized to transfer 
any appeal pending before him from decrees 

(7) 13 B. 654. 

(h) 24 A. 356; A. W. N. (1902) 92. 

(9) 19 Jnd. Ca8. 970; 242 P. L. K. 1913; 1.05 P. B. 
1918; 216 P. W. ». 1918 
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or orders of Mansifs to the Subordinate 
Judge for disposal. The Court of the District 
Julg3 is competent as also that of the 
Subordinate Jutg.> on such transfer to hear 
sieh an appeal. Unler section 21 of 
the Code of Civil Prviceduro of 1938, 
the District Court may at any stage transfer 
any suit, appeal or other proceeding pending 
before it for a trial for disposal to any 
Court subordinate to it and competent to try 
it. Under this section, therefore, the District 
Judge was perfectly competent to transfer 
the case. The question was recently consider- 
ed by the Calcutta High Court in the case 
of Prolop Chandra Hoy v. JndhUter J>as (5). 
Mr. Justice Mookerjeo observes as folio wes: — 
“The order of remand made hy this Court is 
capable of one of two interpretations, neither 
of which is of any assistance to the defendant- 
appellant. In tlie first place, if the order be 
interpreted to mean that it was the intention 
of this Court that the suit should go back to 
the District Judgo with lib?rty to make such 
order as he was competent to pass under the 
law, it is plain that under section 2 1 of the 
Code of 1933 the District Judge could 
re-transfer the suit to the file of the Sub- 
ordinate Judge. The terms of section 24 are 
comprehensive enough to cover a case of 
this description, inasmuch as it provides 
that the District Court may, at any stage, 
transfer any suit p(»riding before it for trial 
or disposal to any Court subordinate to it and 
competent to try or dispose of the same, or to 
withdraw any suit pending in any Ch.urt 
subordinate to it and try or dispose of the 
same, nr transfer the same for trial or disposal 
to any Subordin.ate Court competent to try or 
dispose of the same nr i*e-traijsfer the same 
for trial or disposal to the Court from which 
it was withdrawn. An order of this descrip- 
tion could be made at any stage? and it was 
immaterial in this case that the suit had to 
bo tried on the evidence recorded by the 
District Judge who heard the case in the 
first instance.” 

In another case which came up before the 
Madras High Court recently the same 
point arose l^efore a Bench presided over by 
Justices 8adasiva Iyer and Spencer, The 
case is reported in SinyamnseHi Venhatlah v. 
fleppella Chirranna (4). At page 318 their 
Lordships dispose of this contention as 
follows: — 

“The contention most strongly pressed by 


the appellants’ learned Counsel was that the 
Subordinate- Judge who heard the appeal had 
no jurisdiction to hear it as the High Court 
remanded the appeal for liearing by the 
District Court anl the District Court 
had n) powor to transfer such a re- 
manded appeal for disposal to the Subor- 
dinate Jud^e. We might here state that the 
appellants raised no objection either before 
the District Court or before the Subordinate 
Judge’s Court to the validity of the order of 
transfer. Under those circumstances we 
hold on the authority of the case in Gurdeo 
Hingk V. Chandrikah Singh and Chandika 
Singh V. Jtojih Behary Singh (10) that the 
Subordinate Judge's inherent jurisdiction 
was (putting it aftlie worst) merely exercis- 
ed irregularly and that the irregularity has 
not affjcfcel the merits (section 99, Civil 
Procedure Code). Wo might add that 
considering the more comprehensive language 
of section 24 of the new Civil Procedure Code 
(corresponding to section 25 of the old 
Code) the District Court's powers of transfer 
arc much wider than under the old law. We 
refer to the addition of the words ‘at any 
stage’ and of the words ‘appeal or other 
proceeding’ in the new Code, as well as the 
new clause (0 (6) (m) and the new clause 
( 2 ).” 

1 think the change in the law made since 
the case relied upon by Mr. Hamilton was 
decided is conclusive upon the point. The 
case was properly transferred to Mr. Mehta, 
the Subordinate Judge of Jaunpur, and has 
been disposed of by him* according to law. I 
hold accordingly and accepting the findings 
of the lower Appellate Court dismiss the 
appeal with costs. 

Appeal dismissed. 

(10) 1 Ind. Caa. 913; 30 C. 193 at p. 201; 6 C. L. J. 

611 . 
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MADRAS HIGH COURT. 

Second Appeals Nos. 211 to 214 of 1912. 

April 13, 1914. 

Prenenitx — Mr. Justice Wallis and 
Mr. Justice Oldfield. 

ADAIKKA MAISTRY — Plaintifj.'— 
Appellant 
oersiis 

MUTH US AMT AMB AL AGARAN an d otfe rs 
— Rbspcwdents. 

Hind ii Lent'— AlietmtioH hy v'idmt) of whole 
Consent of WAcf reveraioner^VaUdity. 

A Hindu widow can alipn'vte the whole estate with 
the consent of the next reversioner. 

l}ebi P/wrtd Ghotedhry v. Oolap Bharat, Ifi Ind. Cas 
27,%* 17 0. W. N. 701; 17 0. L J. 409; 40 C. 721; Btjoy 
Gopal MuJeerJi v. Girindt-a Noth MuJcerji, 23 Ind. Cas 
162* 12 A. L. J. 711; 19 0. L J. «20; 16 Bom. L. R. 
425;’ 16 M. L. T. 68; 27 M. L. J. 123; 1 L. W. 533; 18 
0. W. N. 673 (P. C.), distinjruished. 

Second appeals from the decrees of the 
District Court of Trichinopoly, in Appeal 
Suits Nos. 93, 94, 97 and 98 of 1911, 
preferred again.st that of the Court 
of the District Munsif of Srirangam, in 
Original Suit Nos. 317, 319, 216 and 350 
of 1909, respectively. 

Mr. T. V. MuthuknsJin-a Alya)\ for ilic 
Appellant. 

Mr. C. S, V^TiMacJuinar, for the Re.spond- 


ents. 

JUDGMENT, — The finding is that the 
widow has alienated the whole estate and 
that the next reversioner has consented to 
the alienation. The rule that the widow 
may alienate the whole estate wifch the 
consent of the next reversioner is not 
affected by the recent decision uf the 
Calcutta Full Bench Dehi Vrosati Ohowdhry 
V. Chlap Bhagat (1) or by the recent 
decision of the Privy Council Bijoy Gopal 
Mukerji V. Giritidm Nath Mukerji (2) which 
only deals with partial alienations. The 
decrees were right and the second appeals 
are dismissed with costs. 

Appf^als dumtssed. 

(1) 19 Ind. Cas. 273; 17 C. W. N. 701; 17 0. L. J. 
4QQ. 40 C. 721. 

(2) 23 Ind. Caa. 162; 12 A. L. J. 711; 19 0. L, .1. 
620* 16 Bom. L. R. 423; 16 M. L. T. 6S; 27 M. h. J. 
123; 1 L. W. 533; 18 C. W. N. 673 (P. 0.). 


PUNJAB CHIEF COURT, 

Second Civil Appeal No. 554 of 1913. 

February 21, 1914, 

Present: — Mr. Justice Chevis. 
CHANDA SINGH — Plaintiff — 
Appellant 

eersinf 

VYASA WA SINGH and another — 
Defendants — Respondents. 

Admiftejon — Creditor admitting payment befo'v trans- 
ferring his debt to third person — Evidence Art (I of 
1872), #». 18 — Paver of High Court to decide case on 
ma'its in second appeal— Civil Procedure CodeiAct V of 
1908), O. XL/, r. 24; O. XITT, r. 1. 

An admisaion made* by a creditor after trans- 
ferring hia debt to a third peraon to the effect that 
the debt had l^een paid to him in part or wh 4 »lo 
before ho had sold the claim, is not binding upon tho 
vendee under section 18 of Act I of 1872. 

Where the judgment of ‘a lower Appellate Court 
is reversed on a point of law in second ap))onI, the 
High Court is competent under tho joint force of 
rule 24 of Order XL! and rnlo ‘ 1 of Order 
XhTI to decide the case on tho merits if tho inejuiry 
is completed. 

Second appeal from the flecree of the 
Divisional Judge of the Amritsar Division, 
dated the 13th of March 191 3. revers- 
ing that of the Munsif, 1st class, Butala, 
District Gurdaspur, dated the 2611) of 
Juno, 1912, decreeing plaintiff’s claim against 
defendant No. 1. 

Lala llama Nand., for the Appellant. 

Mr. Badt'-ud-Diti Knreshi^^ov iho Respond- 
ents. 

JUDGMENT. --On 6tli December 1905, 
Wasawa Singh wrote a bond for R.s. 300 
with interest at Rs. 1-8 per cent, per 
mensem in favour of Pilu. On 21st Novem- 
ber 1911, Pilu sold this lx)iid to Chanda 
Singh for Rs. 300 by a sale-deed. Chanda 
Singh now sues for Rs. 600 principal and 
interest. The interest calculated up to date 
of institution of suit comes to a little more 
than Rs. 300. Wasawa Singh and Pilu have 
both been impleaded as defenclanis. 

The execution of the bond is admitted and 
so is the execution of the sale-deed; but 
Wasawa Singh pleads that he has paid off 
this by payment to Pila, while Pilu pleads that 
he received no consideration for the sale-deed 
and that plaintiff promised to realise the debt 
due on the bond from Wasawa Singh and to 
hand over the proceeds to him (Pilu) — 
keeping Rs. 50 as his (plaintiff’s) com- 
mission. 

The first Court held the defence to he 



lOTDIAlSr CASES, 


145 


Tol. XXV] 

CHANDA fSINGH V, WASAWA SINGH. 


false, and gave plaintiff a decree for lls. (500 
and costs against Wasawa Singh, leaving 
Pilu to bear his own costs. 

Wasawa Singh appealed to the Divisional 
Judge, who dismissed the suit, holding that 
as Pilu admitted having received payment 
of the bond-debt and as plaintiff stood in 
the shoes of Pilu, plaintiff could have no 
claim agiinst Wasawa Singh. The learned 
Divisional Judge added that plaintiff might 
have a claim for the recovery of what he 
had paid Pilu, though as Pilu is defendant 
in the present case 1 Hnd it hard to see 
how any second suit could be brouglit 
against Pilu. The Divisional Judge winds 
up by saying that the fact that plaintiff 
only paid Ks. 30J for a claim to its. 600 
would appear to shovv^ that there was some- 
thing wrong in connection with the claim. 
No doubt, thei’e is something in this last 
remark, but considering what a stupid old 
man Pilu seems to be, 1 soo no impro- 
bability in Pilu’s passing on his claim to a 
person who was prepared to pay the principal 
sum advanced and to take his chance of 
getting both principal and interest out of 
Wasawa Singh. 

Plaintiff appeals to this Court. 

1 think the Divisional Judge is wrong in 
holding that Pilu’s admission of having 
received payment from Wasawa Singh is 
binding on plaintiff. Wasawa Singh’s 
Counsel quotes section IS of the Evidence 
Act, but Piiu’s admission was not made while 
his interest existed; his admission, made after 
the transfer of the debt to plaintiff, cannot be 
binding on the plaintiff. It would lead to all 
sorts of fraud to hold that a creditor might 
sell a claim to a third person and then, in 
collusion with the debtor, defeat the trans- 
ferree’s claim by saying that he had himself 
collected the debt from the debtor. 

The Divisional J udge’s judgment cannot he 
uphold. 1 soo no necessity to remand the 
case to the Divisional Judge, as the enquiry 
is complete and there is no reason wiiy 1 
should not decide the case, i have full 
power to pass a decision on the morits; vide 
Order XLl, rule 44, and Order XLil, rule 1. 
In fact even if I were to remand the case to 
the Divisional Court, I co.ild follow up the 
order of remand by another order transferring 
the appeal from the Divisional Court to the 
Chief Court*. 


The first question is whether the sale to 
plaintiff Avas for consideration. On this 
question, after only considering tho evidence 
on tho record, I have no hesitation in agreeing 
with the first Court. Tho scribe and the 
two Avitnesses to the sale-deed testify that 
plaintiff gave Pilu lls. .SOO in cash, and I 
decline to rely on the oral evidence of 
Aviinesses avIio never Avitnessed the sale- 
deed and AA^ere very possibly not present at 
its execution. 

Tlie next question is whether WasaAva 
Singh paid off Pilu. If ho paid him off 
before Pilu sold his claim to plaintiff, then 
undoubtedly Wasawa Singh is not liable. If 
he paid him off after Pilu had sold his claim 
to plaintiff, fhen too, J think, Wasawa Singh 
is not liable provided that the payment Avas 
made Avithout knowledge of Pilu’s transfer 
to plaintiff, though if plaiiitill! purchased 
Avithout knowledge of Wasawa Singh having 
paid olf Pilu, or before AVasaAv^a Singh Imd 
paid off Pilu, plaintiff would appear to have 
a good claim against Pilu. 

But it is unnecessary to discuss all tho 
possible cases, for the simple reason that I do 
not believe for a moment that Wasawa Singh 
has paid off Pilu. 

There is some shaky oral evidence to tho 
effect that Wasawa Singh executed a deed of 
some sort in Piiu’s favour, mortgaging 
same land for Ks. 300 and paying 
Ks. 100 in cash, a she-buffalo for JEls. 100 
and a bullock for Ks, 100. Pilu at first 
supported this story, but apparently he 
denied it in the course of arguments before 
the first Court. I have myself examined 
Pilu, and he says that while this suit was 
pending a deed was written about the 
mortgage of certain land. He cannot state 
tho area of the land. The deed has never 
been produced in Court. Pilu says he has 
left it at home. AVasawa Singh’s Counsel 
tells me it is an unregistered deed, so 
that Pilu would not be able to sue Wasawa 
Singh for tho possession of the mortgaged 
land. AVasawa Singh Avould only have to 
deny the mortgage and Pilu would be unable 
to tender the mortgage-deed in evidence as 
it would be inadmissible for want of regis- 
tration. And Pilu, when exmined by me, 
ilatly denies having received a bullock or a 
buffalo or any sum of Ks. 100 in cash. 
Probably Pilu distrusts Wa&awa Singh and 
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fears that if ho admits receipts of cash or 
cattle Wasawa Singh might bring a suit 
against him, and so recover from him what 
ho has to pay to plaintiff. It is further to 
be noted that Wasawa Singh and Pilu are 
nephew and uncle; also ifc is to bo especially 
noted that according to Pihi’s statement 
made before me the mortgage-deed was 
written lokile this suit wets pejiditig. 

T have not the least doubt that both defend- 
ants have colluded to defeat the plaintiff’s 
claim. Tn addition to what 1 have already 
written 1 may add that if Pilu really wanted 
to employ plaintiff to realize the debt due 
from Wasawa Singh, his simple course was 
to give plaintiff a power-of -attorney to sue 
Wasawa Singh. lie could also give a bond 
binding himself to pay plaintiff lls. 50 in 
the event of plaintiff succeeding in getting 
the money out of Wasawa Singh. There would 
be no need whatever to write a fictitious 
sale -deed. 

I hold that Pilu’s sale to plaintiff was for 
consideration, and that the story of Wasawa 
Singh having paid anything to Pilu is a 
fabrication. 

I accept the appeal and reversing the 
decision of the Divisional Judge I restore 
the decree of the first Court. Pilu seems to 
have been a tool in the hands of Wasawa 
Singh and 1 give plaintiff costs against 
Wasawa Singh in all Courts. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Fiiist Civil AppiiAL No. 153 oy 19H. 

March 24, 1914. 

rresent: — Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. C. 

Mnsammat MEKHA — Defendant — 
Appellant 
versus 

KUNDAN LAL and anohteu — Plaintiffs 

AND BHIKHARI LAL and othees — 

D E FEN DANTS — ReSPONDE NTS, 

Contract Act (IX of 1873), «. 23 — Lease fo) 

f%rvi and sale cf drugs — Agreemefit hy lessee to 
transfer portion of profits or loeees resulting from 
Isase-^Civil Procedure Code {Act V of 1008), O. XT, 
r. l5^Pr^liminary decree, diecreUom of Couv^ in 


Where the parties had agreed to start a business 
in partnership and to contribute capital tlierefor and 
to divide the profits and losses in fixed shares and a 
lease for the farm and sale of drugs was arqairecl 
in the name of the* plaintiff after that agreement had 
betm made: 

Heldy that the agreement was not illegal. 

The rules on the subject which have the force of 
law lay down no more than that the Government 
refuses 0) recognize any ptu’sori for the purposes of 
management of the realization of the Government 
demand other than the person or persons named as 
lessees. 'I'hero is nothing in fhii rales to prevent a 
lessee agreeing to transfin* a portion of the ]irofits or 
losses resulting from the lease to a thinl party. 

Marudamuthn Pdlng v. R'lngustnimi Mnopan, 21 M. 
401, S'otln Uapiraju v. Pnran Achufhn liajajer, 5 Ind 
Pas. 4or>; 7 M. L. T 176, 20 M. L J. 337, referred to. 

Uinler Order XX, rule lo, Civil Procedure Code, 
it is within the discretion of a Court either to ]»ass 
or not to pass a ])relinn'nary decree and a Court makes 
ail inumiper use of this discretion if it pa^ses a 
prelitniimrv decree for the detornnnation of [>oinls mi 
whicii the parties had already agret'd 

Appeal against the ileeree of the Subonli- 
nate Judge, Barabanki, dated 29tli August 
1911. 

Ja{jiuo/i(ni Nath f 7/ rtA*, for the Appel- 
lant. 

Pandit Jagat Kara in, for Respondents 
Nos. 1 and 2. 

JUDGMENT. — Kundan Lal and Karain 
Das brought a suit against Chainu Lal and 
Lalu Rani on 2.'b*d April 1909 for tlie 
recovery of Rs. 12,840-11-fi alleged to be 
due under the terms of an agreement stated 
to have been made on l*‘Hh August 1906. 
The conditions of this agreement were stated 
to be as follows: — That a lease for the farm 
and sale of drugs in the Barabanki District 
shcmld he obtained from Government in tlio 
names of the plaintiffs only, that the plaintiffs 
should manage the drug business, and iliat 
the profits and losses from the management 
of the contract should he divided into two 
shares — a share of three-eighths to go to the 
plaintiffs and a share of live-eighths to go to 
the defendants, that tlie expenses of manage- 
ment should be divided in the same propor- 
tion, and that if a pai-ty contx'ihuted more 
than his share towards the expenses cf 
management he sliould be entitled to 9 per 
cent, interest a year upon the excess. In 
accordance with the terras of this agreement 
the lease for the farm and sale of drugs in 
the Barabanki District was acquired from 
Government in the names of the plaintiffs 
for Rs. 92,000 from the 1st October 190c> to 
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31sfc March 1909. The agreement continued 
until tlie lease came to an end. The contract 
being alleged to have resulted in a loss the 
plaintill's claimed their share of tlio alleged 
loss against the defendants. The plaintilfs* 
suit was decreed by the learned Subordinate 
Judge of Barabanki. The present appeal was 
preferred by Jjalu liam only. Chainu Lal 
did not appeal. Lalu Ram has died since 
the institution of the appeal and is now re- 
prestMited by his widow. The learned 
Counsel for the appellant has withdrawn the 
•3th, 6tli, 8th and 12t!i grounds of appeal, so 
no reference need bj made to the points 
raised therein. 

The first point raised in ai3poal is that the 
accounts produced by the pLiintifts were not 
properly kept and that they were inaccurate, 
that they did not truly represent the income 
and the expenditure, that unauthorizetl items 
f)f expenditure liave been found in tliem and 
that the entries disclose broaches of the 
partnership agreement. With regard to this 
first point we find tliat the accounts in ques- 
tion were kept regularly and properly. The 
entries in the same have been proved fully by 
the persons who made them. In addition 
the plaintiffs produced rogister.s and accounts 
showing that the entries with regard to the 
purchase of drugs made in their accounts 
were correct. Kvidenco was produced, which 
the learned Subordinate Judge rightly found 
credible, to show that not only were the 
entries correct as to the quantities of drugs 
purchased, but that the r«ites at which those 
drugs were purchased were according to the 
statements made in the books of account. 
The learned Subordinate Judge did not base 
his decision only upon the evidence produced 
to prove the entries. By the consent of the 
parties a Commissioner was appointed to 
examine and report as to the entries 
in the books of account. This Commissioner, 
who is proved to have had full knowledge as 
to the system of book-keeping adopted, made 
a full and complete report which is in effect 
an audit of the accounts for the period in 
question. This report was accepted as satis- 
factory by both sides and no objection was 
taken to it. Where the Commissioner has 
found that the amount claimed by the plain- 
tiffs was liable to reduction owing to items 
being unsnppoi'ted, the learned (Subordinate 
Judge has refused to award the amounts 
olaimod ux\der those heads^ and the plaintiffs 


have in all doubtful cases withdrawn tlie 
claim to recover what they had been unable 
to prove. No attempt was made by the defend- 
ants to produce evidence to rebut the 
evidence led on behalf of the plaintiffs. No- 
thing was produced by them to establish that 
the entries in the accounts were inaccurate. 
Lalu Ram who instituted the present appeal 
did not take an active part in the defence of 
the case although he was represented therein. 
We dt'cide that the entries in the accounts 
are accurate, and that the evidence satisfac- 
torily proves that both the receipts 

and charges given in these accounts 

have been correctly stated. We see no reason 
to suppose that receipts have been concealed 
or that charges have been exaggerated. It 
was urged by the learned Counsel for the 
app -dlant th it tlie plaintiffs are proved to 
have broken a portion of the original agree- 
ment by selling cJiaras at a rate lower than 
the rate at which they had agreed to sell it, 
and that by this act they caused a substantial 
loss for which the defendants cannot be held 
to be liable. His contentions are based upon 
an aveniient in paragraph 12 (0 of the 

written statfjment tiled by Lalu Ram. The 
11th issue was based upon thi-j averment 
The burden of proof was rightly placed upon 
the defend vnts. The defendants led no 
evidence in suppjrt of tlie allegation. Their 
leaimed Counsel relies to establish his con- 
tention upon a statement made under cross- 
examination by the plaintiff Kundan Lal. 
The allegation was that in July, 190(), the 
plaintiffs agreed that vharas should not be 
sold eitlier in the Barabanki or the 
Rie Bireli District (the parties were 
also interested in the lease for the sale of 
drug 4 in tlio latter district) during the period 
of the aforesaid lease for less than Re. 25 
per seor, and that if any party sold charas for 
less than that ratj he would bo liable to make 
good the 1 )33 caused by his action to the 
remaining parties. The portion of the 
deposition of the plaintiff Kundan Lal upon 
Avhich the appellant relies is as follows; — “it 
was in December, 1906, or in January next 
that Chainu Lal talked to me as to the 
management of the shops. Bishambhar 
Nath” (holder of the lease for the sale of 
drugs in the Lucknow District during the 
same period) *was alse present. It was 
settled that charm should be sold at Rs. 25 
I accepted the terms.” It is clear that ilii9 
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portion of Kuudan Lai’s doposition doo 3 very beginning it is seen that there was 
not support the allegation made attempt to fix a minimum rate of Rs. 25 
in the written statement, for the Apparently as the demand for charas 

allegation in the written statement is that in December or January, the rate was 

July, 190G, it was settled between the parties reduced from Rs. 26 to Rs. 25. But, so far 
as a condition of the contract that in no from the evidence showing that Kundan Lai 
circumstances should charas be sold for less a&roed not to sell charas for less than Rs. 25 a 
than Hs. 25 per seer. Kundan Lai's s^er, it shows that ho had tirst been selling it 
deposition goes to show that nothing was Rs. 2(1 a seer and after consultation with 

said on the subject till the following Decern- Bishambhar Natli and Chainu 1-ial agreed to 
her or January. Further Kundan Lai never the late to Rs. 25 a seer. Wo are 

admitted that ho agreed that, if r/mms were ««able to discover any evidence justifying 
sdd for less than Rs. 25 a seer, he would the conclusion that the plaintiffs committed 
take the responsibility for any loss to the breaches of the agreement of partnership, 
lirni resulting from its sale at a lower rate. The next point i*aised is with regard to 
There is nothing in his deposition to support unauthorised expenditure. The position is 
the suggestion that there was a clause in the proved to have been as follows; — Kundan 
contract to such an effect. He merely stated Lai managed the Barahanki business entirely, 
that during December or January it was It was open to the defendants t(} check liis 
agreed between the lessees of the drug accounts, to protest wdth regard to unauthoris- 
contracts in the three adjoining Districts of ed expenditure, and to discuss the rates that 
Lucknow, Rae Bareli and Barahanki that the should be paid to servants and the objects 
price of charas should be Rs. 25 a seer. It and the amounts of the expenses of 

would be inadvisable ordinarily for any management. It is proved by evidence 

lessee to bind himself to accept a minimum which we find to be reliable that the de- 
rate for sale. If the demand for this feiidants at first kept a qualified clerk by the 

particular drug became high tliero would bo name of Rama Kant (wdio has been called 

a tendency to raise the price, but if the as a witness in the case) to watch their 
demand slackened there would be a tendency inteiests in the management of the lease, but 
for a prudent business man to lower the price, that they withdrew this clerk after a short 
and it is difficult to see why an experienced period when they found that the transaction 
drug contractor would hamper his future was not likely to be profitable. From this 
activities by an agreement not to sell except and other evidence we have formed the 
at a minimum rate. Kundun J.<al is shown conclusion that Kundan Lai was given a free 
to be a drug contractor of experience and a hand in the management of the lease, subject 
man of business capacity. Bishambhar Kath to the fact that the defendants had full 
and Chainu Lai had also considerable expe- opportunity of checking his expenditure. At 
rience in the business, llie appellant has first they availed themselves of this 
been unable to establish this allegation in opportunity. Subsequently they deliberately 
any way. There is on the record evidence preferred to remain in ignorance of what he 
to show that the allegation is unfounded, was doing. When such an arrangement had 
We find that this agreement was admittedly been made, it would be unreasonable to 
made in July, 1906, that the lease for the expect exact proof by the production of 
Barahanki District was obtained from receipts and evidence with regard to every 
Government in the following August, and item of expenditure. For example, in the 
that it commenced in October. Before course of the conduct of such a business 
December, 19J6, the plaintiffs who were there would be many small items of 
managing the contract in the Barahanki expenditure the total of which might bo 
District issued notices with regard to the considerable, for such charges as the payment 
s ib-Ieases for the authorised shops, and in of casual labour and various sundries. It is 
t lose notices they agreed to sell charas to unpractical to require pooof of the paymei t 
sub-leases at Rs. 2J a seer for the first of petty charges and a Court deciding their 
quantity taken and at Rs. IS or less for reasonableness or unreasonableness would bo 
quantities subsequently taken. Thus from guided by the proportion that they bore to 
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the total expenditure and proof as to the 
amount of such charges in businesses of a 
aimilar character. ^J’he plaintifFs put their 
accounts in evidence and supported the 
items by prima facie credible evidence. It 
was for the appellant after this had boon 
done to establish that any particular item 
was unjustifiable. No attempt has been 
made to take the latter course. The learned 
Subordinate Judge has excluded every item 
which appeared on the face of it not to be 
reasonable and, in our opinion, has safeguarded 
the appellant’s interests sufficiently by his 
judgment in the case. 

Another point that was taken under this 
head by the learned Counsel for the appellant 
was with respect to unrealised detnands. It 
appears that at the chise of the period 
covered by the lease a sum of Rs. 2,455 
%vas due from sub-lessees and others. The 
demand for Rs. 56J out of this amount was 
subsequently withdrawn by the plaintiffs 
leaving a balance of Rs. 1,892. The appel- 
lant’s contention is that the plaintifFs showed 
gross negligence in not collecting these 
amounts, and that credit should be given 
them in respect of the amounts loft unrealised. 
It is impossible to come to an a priori 
conclusion that an omission to collect such 
amounts duo sliows negligence. A most 
careful manager may enter into contracts 
with persoiLs who subsequently fail to keep 
them, without having acted in an imprudent 
or unbusinesslike manner. When amounts 
die are not paid it is not always advisable to 
sue for their collection. Unless the debtors 
have realizable assets further loss is likely to 
be entailed from the expenses f)f litigation, 
and the mere fact that an amount cf 
Rs, 1,892 has remained uncollected does not in 
itself afford grounds for the assumption that 
the plaintiffs neglected their duty in not 
suing for recovery of this sum. The sum 
bears a very small proportion to the total 
income derived fi’om the lease. Kundan 
Lai has given an explanation why this 
amount has not been recovered. It was 
for the appellant to show that the explana- 
tion is unsatisfactory. He failed to do this. 
Xundan Lai was not cross-examined in 
detail to elicit why he had not taken 
particular action against a particular debtor 
or to show that he had been guilty of want 
ti dqe diligence in not taking steps to 


recover the amounts. The appellant led no 
evidence to prove negligence. In the 
circumstances we are unable to find that the 
failure to recover this amount affords 
justification for placing the liability under 
this head upon the plaintiffs. The lo.sa 
must be debited to the partnership account. 

I’liis concludes the points raised in the first 
three grounds of appeal. 

Tlie point raised in the fourth ground of 
appeal is that the contract of partnership 
Avas opposed to law and public policy 
and unenforceable. The contention is that 
the lease for the farm and sale of drugs 
could only be given under the rules in force 
at the time that this lease Avas made to the 
persons Avhose names appear on the lease, 
and tliat anything Avhich reduces the in- 
terest of such persons is opposed to ihe 
rules Avhich have the force of hiAv and Avould 
render a contract sub-dividing the interest 
bad ill laAv. The Avords of the rule upon 
which the appellant relies are as follows: — 
“All excise licenses and leases are personal to 
the licensee or lessee in Avhose favour they are 
granted, and lapse on his deatl), if that 
event takes place bef(»re the expiration of 
the term of the license or lease. In the 
case of an excise licensee or lessee dying 
before the end of the term of the contract, 
the Collector Avill exercise his own dis- 
cretion as to the disposal of tlie license or 
lease for the remainder of its original 
term. He may either offer to continue it 
on the same terms to the represents ti\’e 
of the deceased, or may dispose of it 
afresh, subject to the rules for the re-sale 
of licenses during the currency of a settle • 
ment. It should bo clearly understood that 
sub-lessees or farmer’s agents only hold 
their licenvses conditionally on the main- 
tenance of the farm from Avhich they derive 
tlieir rights. If the licensee or lessee is in 
arrears at the time of his death, the 
amount of arrears .should be recovered from 
his security deposit, so far ns such deposit 
meets the arrears due. If the arrears 
exceed the amount of the deposit, the case 
should be referred for orders.” Wo do not 
place the same interpretation upon this 
rule as the interpretation put forward by 
the learned Counsel for the appellant. 
This rule appears to us to lay down no 
more than that the Government as one of 
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the contracting parties refuses to recognize 
any person for the purpose of management 
or the realization of the Government 
demand other than the person or persons 
named as lessees. But there appears to 
be nothing in this rule to prevent a lessee 
agreeing to transfer a portion of the profits 
or losses resulting from the lease to a third 
party. Further there was no subsequent 
transfer in this case. The parties agreed 
to form a syndicate for the acquisition of 
certain leases of which the Barabanki 
lease was one. At the time of the agree- 
ment none of the leases had been acquired 
and there was no certainty that any lease 
would be acquired. But it was agreed that 
if the leases were acquired one should be 
given to certain parties, anotlier to other 
parties and that the profits and losses on 
all the leases should be divided in fixed 
shares. The lease in Rao Bareli was given 
to other parties, the present plaintiffs 
having a share in the profits and losses. 
We are unable to find that there was any 
illegality in this agreement. 

It was held in Marudamuthu Ptllay v. 
Bangasaiomi Moopan (1) that Avhere a rule 
framed under the Madras Abkari Act pro- 
hibited a person having a license for the 
sale of toddy from being interested in the 
sale of arrack, or a person having a license 
for the sale of arrack from being interest- 
ed in the sale of toddy, an agreement by 
a person holding a license for the sale of 
toddy with a person holding a license for 
the sale of arrack that the profits and 
losses under both licenses should be shared, 
was void as opposed to public policy. In 
that case the agreement was in direct 
contravention of the rule having the force 
of the law and this decision does not 
assist the appellant. In a subsequent case 
in Natla Bapiraju v. Puran Acliutha Pajajee 
(2) it was held by a Bench of the Madars 
High Court (distinguishing the above 
ruling) that a person having no license 
was not prohibited from holding an interest 
in the manufacture or vend of liquor 
jointly with a licensed manufacturer or 
vendor. The situation in the latter case 
closely resembles the situation in the case 
now before us. The position of the plaint- 

(1) 24M. 401. 

(2) 6 Ind. Cas. 456; 7 M. L. T. 176; 20 M. L. J. 337. 


iffs is strengthened by the fact that no trans- 
fer took place, for the partnership was 
prior to the obtaining of the lease. The 
parties had agreed to start a business in 
partnership and to contribute capital therefor 
and the lease was acquired after that 
agreement was made. We do not go so far as 
to say that under rules having the force of 
law a transfer which does not affect the 
liability of the lessee to pay the Govern- 
ment demand and to bo responsible for legal 
management is necessarily illegal. It is 
not necessary to decide that point as in 
the present case no transfer took place. 

The next point is raised in the seventh 
ground of appeal to the effect that the 
accounts produced by the plaintiffs show 
illegalities and that, therefore, the whole 
transaction is null and void. This plea 
owes its origin to the fact that in the 
accounts a comparatively small sum is 

entered in respect of gratuities paid to 
Government servants, and that further 

certain loans j>re recorded as duo from 
Government servants. The plaintiffs, how- 
ever, abandoned their claim witli regard 

to these items and wo are not called upon 
to decide whether, as a matter of fact, 
these gratuities were paid or these loans 
were made. There is no evidence to justify 
a conclusion upon the subject. But the 
appellant in spite of the fact that nothing 
has been decreed with regard to these itc'ras 
argues that the circumstance that the 
plaintiffs originally alleged, that tliey had 
given gratuities to Government servants and 
lent money to other Government servants, 
taints the whole agreement with immorality 
and renders it void. It is difficult to see 
how this plea can be reconciled with the 
averment in paragraph 12 (g) of the 
wi’itton statement filed by Lain Ram, which 
is to the effect that it was agreed originally 
that illegal gratuitie:^ should be riven to 
Government servants but that they wore 
not to exceed Rs. 25 in any year. In 
view of the circumstance that the allega- 
tions as to these gratuities and loans have 
been withdrawn entirely by the plaintiffs, 
we find it impossible to assent to the pro- 
position of the appellant’s learned Counsel 
that the circumstance that these allegations 
were originally made taints the whole trans- 
action with immorality. 
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The ninth ground of appeal I’aises the 
plea that no suit could lie without a 
prayer for winding-up the partnership. It 
was admitted by the defendants that the 
partnership existed, that it came into being 
in July 1906, and that as far as the 
Jlarabanki lease was concerned the business 
for wliich tlie partnership had been created 
terminated on 31st March 1909. After 
that date all partnersliip business was 
concluded except the collection of outstand- 
ing arrears. T'ho form of plaint for a .suit 
of this natui*e is given in No. 49 in the 
first Schedule, Act V of 1903. The form 
of claim is given in the fifth iiaragraph: — 

(1) for the dis.solution of the partnership, 

(2) that accounts should be taken, (3) 
that a Receiver should bo appointed ; and 
the note states that in suits for winding- 
up of a partnership the claim for dis- 
.solution should bo omitted and a paragraph 
should bo inserted in its place .stating the 
fact that the partnership has been dis.solv- 
ed. In the third paragraph of the plaint 
it was stated that the partner.ship was 
dissolved on 31.st Afarch 1909, and in the 
ninth paragraph of the plaint it was asked 
that the accounts of the dis.solved partner- 
ship be ordered to be prepared, that a 
decree should be passed upon the basis of 
such accounts, and that, if neco.ssary, a 
Receiver should be appointed. The form of 
the suit is correct in law and there is no 
substance in the allegation contained in 
the ninth ground of appeal. 

The tenth ground t)f appeal is to the 
effect that the learned Subordinate Judge 
did not follow the correct procedure in 
relation to a .suit for accounts and that in 
particulai’ ho should not have decreed the 
claim without pa.ssing a preliminary decree 
for accounts. The main objection is that 
a preliminary decree for accounts should 
have been passed in spite of the facts 
tliat the plaintiffs were themselves in posses- 
sion of the accounts, that they produced 
the accounts, that the accounts were proved, 
checked, and found to be correct, and that 
the decree was pa.ssed upon the basis of 
the aforesaid accounts. The procedure is 
governed by the provisions of Order XX, 
rule 15, of Act V of 1903, which states, 
where a suit is for the dissolution of 
a partnership, or the taking of partner- 


ship accounts, the Court, before passing 
a final decree, may pa.ss a preliminary 
decree declaring the proportionate shares 
of the parties, fixing the day on which the 
partnership shall .stand di.ssolved or be 
deemed to have been dissolved, and directing 
such accounts to be taken, and other acts to 
be done, as it thinks fit. On our interpreta- 
tion of this rule it is witliin the discretion of a 
Court either to pass or not t > pass a 
preliminary decree in respect of the.s3 
matior.s, and a Court would make an impro- 
per use of this di.scretion if it passed a 
preliminary decree for the determination of 
points on which the parties were already 
agreed. Hero both sides were in agreomant 
Avith regard to the proportionate shares. 
Both sides agreed that the partnership had 
been dissolved. Both sides agread as to the 
day on which the partner.ship had been 
dissolved and the accounts had already been 
produced. In these circumstance.s it was 
f)bvionsly supererogatory to pa.s.s a preliminary 
decree, and we can find no justification for 
the contention that the Court oxeivised its 
di.scretion improperly in omitting to prepare 
.such a decree. In cases in which tho 
plaintiff has claimed rendition of accounts, 
the best procedure is to pass a preliminary 
decree for their production, but in cases in 
which tho accounts are in the po.s.session of 
the plaintiffs, when they liave been pro- 
duced and proved and tho suit is for con- 
tribution, the passing of a preliminary decree 
for rendition of accounts appears to lie totally 
unnecessary. 

The eleventh ground of appeal asserts 
that the decree does not; agrej with tho 
judgment and is, moreover, not a decree 
proper to a caso of parfcnor.^liip accounts. 
We are unabb to find any force in this 
objection. 

We now take up tho fourteenth ground 
of appeal which is to tho effect that the 
burden of proof on the Isfc, 2nd, 3rd, 4tb, 
oUi, 6tb, 7tli, 10th and 12th issues Avas 
improperly laid upon the defendants. In .so 
far as the grounds taken have not already 
been abandoned by the appellant, Ave find 
against the appellant on those points. 

The thirteenth ground of appeal challenges 
the learned Subordinate Judge’s decision on 
the first part of the 8th and on tho 9th, 
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10th, 11th and 12th issues. We find that 
these issues have been correctly determined. 

The last ground to be decided is the 
fifteenth. This is an extraordinary ground. 
The appellant here suggests that although 
he was represented he failed to defend his 
case properly because he relied on the fact 
that his co-defondant would represent the 
interests of both, that the co-defendant failed 
to do so and lie, therefore, suggests that ho 
should be now allowed to lead witnesses in 
support of his defence. The learned Counsel 
for the appellant has been unable to sliow 
why this Court should permit the appellant 
to adopt this unusual course. Every 
opportunity was given in the Ctmrt below for 
a proper presentation of the defence and for 
the calling of evidence and nothing is 
suggested now to show why concessions 
should be made at this stage. 

This concludes all the grounds raised 
before us. We find against the appellant 
on all points and direct that the appeal be 
dismissed, and that the appellant pay his 
own costa of the appeal and those of the 
contesting respondents. 

We note that a sum of Ks. 15,081-15-0 is 
held in Court towards the satisfaction of the 
decree. This amount will now be made over 
to the plaintiffs-respondents who will also 
be entitled to recover additional interest up 
to the date of full realization in addition to 
the costs of this appeal.] 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 118 op 1914. 
July 18, 1914. 

Present : — Mr. Ju.'^tice Sunder Lai. 

RAM SARUP AND ANOTHKK — PLAINTIFFS 

Appellants 

versus 

J AG AN N ATH — Uepen dant — Rbspon dent. 

Agra Te^nancy Act {11 of ll'Ol), 8. 21— 7V«n>f/er o/ 
treea planted on miate land of village-- Tenant's right of 
sale. 

A tenant who has planted trees on tho waste land 
of a village, which is not bis occupancy holding, has 
no right to sell the trees and, therefore, the auction, 
sale of such trees does not transfer the ownership cf 
.the trees to the purchaser 


Jiigdip Narain Singhr, JoJehan Ahir, 6 Ind. Cas. 2C6, 
followed. 

Second appeal from the decision of the 
Subordinate Judge of Farrnkhabad, dated 
tho 14th November 1913. 

Mr. Harlbans Sahai and the ITon’ble Mr. 
Gohd Prasad^ for the Appellants. 

Mr. Gnlzarl Lal^ for the Respondent. 

JUDGMENT.— This is a suit relating to 
certain trees which once belonged to one Ram 
Prasad an occupancy tenant in the plaintiffs’ 
village. Ram Prasad had planted certain 
trees in the occupancy holding and he had 
also planted some trees in the village w’aste 
Ihiid. Ram Prasad’s rights in these trees 
were sold in execution of a decree of July 
6th, 1908, and purchased by the present 
defendant. Ram Prasad then left the village 
and had no longer any connection with it. 
The plaintiff in this case as zemindar sues 
for possession of these trees. The Court of 
first instance decreed the claim. The lower 
Appellate Court in appeal has mrdified the 
decree of the Court below by upholding it in 
so far as the trees on tho occupancy holding 
are concerned. But it has dismissed the suit 
in respect of trees standing on the waste 
land. The ground upon which it has 
differentiated the claim as to the trees situat- 
ed in the waste land and on the occupancy 
holding is that the sale of trees in the 
occupancy holding was bad under the Tenancy 
Act, section 21 of which prohibits a tenant 
from transferring a tenancy. It has, however, 
held that as to trees in the wa.ste land ho had 
greater rights of transfer. The question 
was concluded in Letters Patent Appeal No. 
23 of 1909 decided on January Nth, 1910, in 
the case Jngdip Karain v. Jokhan 

Ahir (1), Jn that rase the tenant had 
planted trees with the permission of the 
zemindar. Those trees were not in his 
occupancy holding. The tenant sold the 
trees and the zemuidar brought a .suit foi* 
pos.session of the Irecs on the ground that the 
tenant had no right to sell them. The 
defendant in that case pleaded that under the 
village custom the tenant was entitled to sell 
the trees net situated in the occupancy hold- 
ing. The Court found that no .such custom 
had been proved and holding that the 
zemindar m\x^i be deemed to be the owner 
of those trees and in the absence of 

(1) 5 Ind. Cas. 256. 
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custom to the contrary the tenant had no 
right to sell them, it dismissed the claim for 
possession but declared that the sale was 
invalid. The case is on all fours with the 
present case and I am l)ound to follow it. I 
must hold that the tenant had no right to 
sell the trees and the auction -sale, therefore, 
did not transfer the ownership of the trees to 
the purcliaser. The claim of the plaintiffs 
must be decreed, the decree of the Court 
below set aside and the decree of the Court 
of first instance restored. I allow the appeal 
with costs and order accordingly. 

Appeal alloxeed* 


MADRAS HIGH COURT. 

CivfL Suit No. 117 op 1912. 

March 18, 1914. 

Present : — Mr. Justice Sankaran J^air. 

K. TANIKACHALA MUDALIAR— 
Plaintiff- -Ap£*KLi,.iNT 
versus 

C. ALAMELU ANIMAL and otheus— 

De P E N DANTS Rk SPON DE NTS . 

liivdu haw — Widow Suit to restrain irnste — 
Reeeii'cr — Pnner to cairy on Insiness — Imvwreahle 
piopertij rested in administrator- -Handing of keys, 
whether direst ment — Pmpcity purchased in name of 
wife and son — Bonami j.mi chase — Presumption. 

Olio A died loaviiig him surviving B, his widow, and 
f his son, and considoiable propoity which conipriM'd 
also a share in a partnership tirni, (7 died two 
months thereafter leaving J>, his widow, as his heir. 
At the instance of H the Admini^trator-Gencral was 
ordered by Court to take poss<*ssion of, and obtain 
Letters of Administration to, the estate of A. Bo did 
accordingly and instituted a suit against tlie 
surviving partner of the firm in which A was a 
partner to rc'alise A’s shai’e therein. A Commissioner 
was appointed in the coiirso of tlie proceedings to sell 
certain assets of the firm betw'een the parties 
to the suit, one of which was the good-will of 
the businces. The Adminisfrator-General bid for 
and purchased the same. Tn the final decree 
in the suit it was ordered and declared that 
the Administraior-Genenal do retain as and for his 
share the good-will of the business. B then entered 
into a partnership under the said firm’s name with 
three persons under a deed of partnership, gave them 
a tlirco-annas share and threw the good-will into the 
common stock. The Administrator-General gave her 
Us. 12,000 and handed to her the keys of the busi- 
ness premises which also fell to his share in the 
final decree, In a suit brought by the next pre* 


n& 


sumptive male reversioner to restrain D from coir» 
mitting waste it was found that the partners were 
not persons w'hose services it was necessary for her 
to secure to carry on the business, that she exercised 
no real supervision and had no control over the same, 
that everything was done by her partners and two 
other persons to wiiom she delegated the powtr of 
supervision, that the account books of the firm we e 
not kept in the course of the business and they w’ere 
written up ponding trial; 

Held, that a proper case for the appointment of a 
Receiver was made out and the Court was bound to 
appoint one in the interests of tho reversioners, that 
her conduct in taking three persons as partners 
was prima facie on act detrimental to the reversion 
and that tho alienation of 9/16ths share of the good-will 
to them was quite unnecessary in the interest of the 
business; 

that os tho final decree passed in the suit for dip. 
solution of partnership contemi>lated the carrying 
on of business for the benefit of the estate, it was 
not an act of w'aste on the part of the widow; 

that by the handing over of the keys of the 
business premis(*s, the Administrator-General did 
not part with his interest thei*ein. 

Where a person purchased certain immoveable pro- 
perty in the name of his wife and minor son and 
after his son attained majority, took a release from 
him and Ihen he and hi«» W'ifo effected a mortgage 
over the same: 

Held, that in tlr‘ absence of some explanation to 
nocouiit for his taking tho property in the name of 
his wdfe and son, prima facie the presumption w'as 
that he intended it for both. 

Messrs. 0. P. Pamaswamt Aiyar and P, 
Vexikataramana Pan, for the Plaintiff. 

Mr. M. D, Vevadoss, instructed by Messrs, 
Short Bewes 3’ Co., for 1st Defendant. 

Mr. J>. Chamkr, instructed by Messrs. 
Grant and Greatore.r, for 4th Defendant. 

Mr. K. Pnmanatha Sahai, instructed by 
Mr. P. Kandasami, for 5th Defendant, 

Mr. C. P. Pamaswamx Aiyar, for the 
Plaintiff: — This i.s a suit to restrain waste by 
a Hindu widow. Whenever the estate is in 
danger tho Courts have in several cases remov- 
ed a widow from management and appointed 
a Receiver. I refer to Gumvn Ghetty v. 
P^ammal (1), Pnghava Ghetty v. Thoy ani- 
mal (2). Actual waste is not necessary. 
Apprehension of waste is enough and es- 
pecially if tho property is immoveable: 
Burg a Xatli Pramanikv. Ghintanioni Dasbi(i), 
Sircar s Hindu Law, page 440, Sirvayya’s 
Women’s Estate, page 324, Mntlm Lahshni 

(l) 7 Ind. Gas. d34; (1910) M. W. N. .347; 8 M. L. 
T. 189. 

2) 10 Ind. Cas. 670; 9 M. L. T. 296. 

3) 81 C, 214; 8 C, W. N. 11. 
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Ammal v. Narayam Fattar (4). The purchase 
of tho mere good-will for a heavy price of 
Rs. 20,000 i.s an act of waste. It is only- 
valuable to a .surviving partner who wi.shos 
to carry on the business; and if a partnership 
is dissolved the retiring partner is not pre- 
vented from doing tho .same bu.sin(\ss in the 
immediate vicinity: Lindley on Partnership, 
page 476. 

On Sornu Mudali's death the partner- 
ship became di.s.solvc«l and the bu.siue.s.s now 
curried on under tlie .same name is a new busi- 
ness: Of. HokJcanudha Vlinnlmumlrtr v. NoA’- 
hanadha Vanninmnda)' (5). A widow has no 
power under tlie Hindu Law to carry on a 
new business; Sham Sundar Lai v. Achhan 
Knnwar (6). A manager of a jcjirit Hindu 
family was held to have no authority to carry 
on a new business: Trevelyan’s Hindu Law, 
page 264, Makhmi Lall Ihdt v. Fnm LallShau* 

(7) , McLaren Mornson v. S, Vprsrhoylc 

(8) . Her plea is that the business i.s a 
prosperous one. Tho fact that an investment 
would bring a benetit i.s no answer if it i.s 
risky. A widow has no power to alienate 
property for improving or developing the 
e.state: llhogarajn Venhatara}na v. Adapalll 
Seshayya (9); Ganap v. Suhbi Koni Sanaa 
Suhn Hegde (10). Her entering into partner- 
ship with ponsons who are men of no means 
is clearly detrimental to the reversion. Slio 
has thrown the good-will in to tho common .stock, 
and thus alienated 9/16ths of the good-will. 
Tlie fact that the property i.s moveable doe.s 
not enbance her power: Bach} llanmyya v. 
Jagapathi (11). She ha.s no control over the 
business and by her carrying on the busiiio.s.s 
she is every day imperilling the estate and 
other persons arc custodians of lier moneys 
and the estate must ho safeguarded: Kis^cu 
Kaminee Da^s’scc v. Uam Oh unde r Ml tier (12); 
Nnrayana Kuith v. PecJuammal (13), Saknrl 
Bafta v. Sheikh Ahivddy (14). 

(4) 7 M. L. J. 210. 

(5) 28 M. 344. 

(6) 21 A. 71 (P. C.); 2 0. W. N. 729; 2n i. A. 183; 
7Sar. P. C.J. 417. 

(7) 3 C. VV. N. 131. 

(8) 6 O. N. 429. 

(9) 12 Incl. Gas. 123; 10 M. L. T. 179; 35 M. 560 

(10) 32 13. 577; 10 Born. L. 11. 927. 

(11) 8 U. 301. 

(12) 12 W. K. A. C. J. 13. 

(13) 15 Ind. Gas. 206; (1912) M. W. N. 353; 22 M. 
L. J. 364r, 36 M. 426; 11 M. b. T. 174 at p. 184. 

(14) 6 Ind. Cas. 336; 14 C. W. N. 1001. 


So far as the Administrator-Ueiieral is 
concerned it is rather diflScult to uiidei\stand 
his position. At one time he says ho has 
nothing to do with the business, but in .some 
of his letters lie says he is carrying on tho 
6rm and he takes an active part in getting 
licenses for the bu.sines.s. Tho position of an 
Administrator-Goneral i.s no better than an 
ordinary adinini.strator. Ad minis! mlor- Gene- 
ral of Madras v. F. N. JIan'klns{ilS); Arthar M , 
Hitch le v. ]0. Stokes a). The order of Court 
does not jastify him to purchase tire good- 
will. He must be* deemed to have been 
authorised to do what is eonsistent witli his 
po.siiion. He cannot carry on business: Sec- 
tion 10 of the Administrator-(jlenei'al.s Act, 
VV'illiams on E.^ecutors, 14tli P]diti(ni, page 
1430, Perry on Trusts, S. 1454, 18 Am. Cy. 
241. Tf the administration ha.s come to an end 
he becomes a trustee. See In re Tlmmls; 
Nl.wn V. Smlfh (17); George Attei/ftorongh and 
Son V. Sohnnon (18). 

So far as the business premises is con- 
cerned, I contend that it is still vested in 
him. The mere liamling over of the keys 
is not eipmgh. A conveyance i.s necessary. 
See .section 113 of the Probate and Adminis- 
tration Act, 

Mr. M. D. Derndo^s for the 1st Defendant. — 
When the e.state was divided what 
actually came to Somu Mudali’s share was 
tho good-will, Hs, 29,000, and the Imsiness- 
premhse.s, R.s. 24,000, an<l what wars realised 
in Ratnavelu Chetti’s suit. Subsequent to 
Sanibandam’.s death all the protits belong to 
1st defendant, rlz.y Rs. 17,000 odd that was 
realised as interest from 28th November 
1908 and R.s. 12,000 realised in Ratnavelu 
(/Iietti’s suit: Saodamlnl Jhisl v. The 
Adwi'nlstratnr-Genend of BengaH^19); Akkanna 
V. Venhiyya (20). There is no waste of Somu 
Mudali’.s e.state. It i.s the Administrator- 
General that is reponsible for the purclia.se of 
the good-will and not niy.self. 

} Sank.vran Natr, j. — H ow are the partners 
legally there!^ ff the Administrator-General 
is the legal owner and the business i.s his, he 

(16) J M. 267; J Ind .lur.367; 1 M. L. R. 343. 

(UJ) 2 M. 11. C. R. 255 at p. 261.. 

(17) (UK)2) 1 Ch. 170; 71 L. .1. Ch. 118; 50 W. R. 
1(>4, 85 h. T. 6)72. 

(18) (1913) A. C. 76; 82 L. J. Ob. 178; 107 L. T. 838; 
67 S. J. 76; 29 T. L. R. 79. 

19) 20 0. 438 (P. 0.); 20 1. A. 12. 

20) 25 M. 351; 12M.L. J. 6. 
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is legally accountable to the beneficiary and 
the beneficiary is not only the widow, the 
1st defendant, but the 2nd defendant and 
the ultimate reversioner, whoever he be]. 

The business carried on is Somu Mudali’s 
business. It is a lucrative one. It is not an 
investment calculated to endanger the estate. 
The persons taken as partners were persons 
a])le to carry on business and were working 
when kSomu Mudali was carrying it on. The 
sales am«)unt to lakhs and the profits are 
considerable. 

The order of 8th N'ovember 1910 practi- 
cally authorised the business to be carried 
on. 

Mr. D. Cliamu^r, for the Administrator- 
General. — There was no purchase of the 
good-will. The sale was only a mode of 
ascertaining its value and in the distribu- 
tion of assets it was allotted to me. In any 
event T am protected by order of Gourt. 1 
have parted with the business-premises to 
the widow hy handing over the key and J 
have no concei’n with the business. 

[Sankauan Naih, J. — The decree vested the 
business aiid property in you. If you are the 
legal owner how do the partners get it? Ff 
you say the business does not vest, the whole 
thing goes. If you say it is vested in you, you 
are to account for the profits of good-will 
and house. How do you divest yourself of 
possessionil? 

I can transfer title. 

1 Sankakan Naik, J. — What about the in- 
tervening things?] 

Mr. C. V. Jiawasami fyer in reply, — So 
far as the argument ns to income is con- 
cerned it is a new case. Nowhere is it 
raised in the pleadings nor an issue taken 
on the point, but the facts in this ease 
conclusively point out that the whole 
thing was treated as an accretion to the 
estate and dealt witli as such. The Ad- 
ministrator-General’s accounts clearly prove 

it. 

JUDGMENT. — 1’he plaintiff as expectant 
reversioner sues the 1st and 2nd defendants, 
the widows of Sambandam Mudali and his 
fatlier, Somu Mudali, respectively, sub- 
stantially to restrain them from dealing 
with the property of the last male owners 
on the ground that the first defendant 
has been committing various acts of 
waste. 
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Somu Mudali and Dasai Gouiidan carried 
on tlie business of Somu Mudali and Co. 
Somu Mudali died on 22nd November 1908. 
His son Sambandam succeeded him and died 
on 20th January 1909. On the applica- 
tion of Somu Mudali’s widow, 2nd defend- 
ant, this Court passed an order in April 

1909, directing the Administrator-General 
of Madras to apply for Fjetters of Administra- 
tion to take possession of the property and, 
effects of Somu Mudali. He made an ap- 
plication which was granted on 23rd 
February 1910. In Civil Suit No. 164 of 

1910, he sued Somu Mudali’s partner, 
Dasai (xoiindan, for a declaration of the 
di.ssolutioTi of partnership from the 22nd 
Novemher 1908, the date of S(»mu Mudali’s 
death, and for consequential relief (Exhibit 
D). There was a preliminary decree (Ex- 
hibit H) on the 15th April 1910 and an 
order Avas passed on 8tli November 1910 
(Exhibit J), the construction of which is 
in dispute between the parties. That order 
directed the Commissioner appointed under 
the decree to sell the properties which 
included the business and the shoj) pre- 
mises where the business is now' carried on 

the parfieft thereto'' 

Mr. Chamier for the Administrator- 
General contends that under this clause he 
was bound to bid for and entitled to 
purchase the properties, and a later clause 
in the same order, that the parties shall bo 
at liberty to hid at such sales and to have 
credit for the purchase amount, does not 
make it optional with the parties to 
purchase. Then on 21st November 1910, 
1st and 2nd defendants, e., the widows 
of Somu Mudali and Sambandam, requested 
the Administrator-General to purchase the 
good-Avill. It was put up between the 
parties and the last bid was for Rs. 29,000 
by the Administrator- General. The shop 
premises also were purchased for Ks. 24,000 
by him. The final decree was passed on 
3rd January 1911 by which the Ad- 
ministrator-General w^as to retain and enjoy 
for his share the shop premises for 
Rs. 24,000 and the good-wdll of Somu 
Mndali’s business for Rs, 29,000. Dasai 
Goundan was aUo directed to pay to the 
plaintiff therein the sum of Rs. 28,114-15-0 
which was reduced in appeal to 
Rs. 24,268-0-0. Shortly afterwards, i.e., 
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on 4th February 1911, a partnership was 
entered into between Alamelu, the 1st 
defendant, and three persons who are not 
parties to the suit for carrying on the 
business. The three others were awarded 
3/lGth share each. In order to carry on 
the business Alamelu obtained from the Ad- 
ministrator-General (Exhibit O) a sum of 
lis. 12,000. She also raised by mortgage 
(Exhibit P) from one Srinivasa Rao another 
sum of Rs. 12,000 and the evidence in the 
case is that Rs. 9,000 only out of this 
mortgage amount of Rs. 12,000 was put 
into the business. Since that time Somu 
Mudali’s business was continued to be 
carried on by Alamelu and the throe persons 
who were admitted into partnership by her 
under Exhibit N. vSlie aslo raised certain 
other debts. The suit is now brought by 
the plaintifE to declare that mortgage to 
Srinivasa Rao and certain other alienations 
which are referred to in the plaint are 
not binding on them, for the appointment 
of a Receiver to take possession of Somu 
Mudali’s estate and manage the same and 
for an injunction to restrain the Ist defend- 
ant from receiving anj’' money or pro- 
perty from the Administrator-General or 
from otherwise realizing the assets of the 
estate. 

The 1st issue has reference to the 
purchase of the suit business on b£?half of 
1st defendant. It is contended by Mr. 
Chamier that the suit business was not 
really purchased by him, but according to 
him tlie Court only directed that the pro- 
perties should be put up to auction between 
the parties only for the purpose of ascertain- 
ing the value so that the same might be 
set apart for the share of that partner who 
was the higher bidder. Mr. Ramaswami Aiyar 
contends that this was not so but that 
there was really sale to the Administrator- 
General. As a fact it appears that there 
was no sale, no sale certiHcato issued, but 
there was a direction by the decree (Blxhibit 
M) that the properties should be treated 
as having been set apart to the Adminis- 
trator-General for his share. But there 
was undoubtedly a transfer of interest 
effected by the decree or otherwise. For 
the purposes of this suit it is unnecessary 
to decide whether there was a real sale, 
because there ran be little doubt that the 
decree certainly coptemplated that the 


tl9l4 

business was to be carried on for the 
benefit of the estate. If it was intended 
otherwise, appropriate directions might have 
been given in the decree. I am not pre- 
pared to say, therefore, tliat the carrying on 
of the business was an act of wftte on the 
part of the 1st defendant, the widow. She 
was entitled to rely upon the Administrator- 
General who was the legil owner of the pro- 
perty acting under statutory authority and 
un ler the decree of the Court. 

We then come to her conduct in 
taking three other persons as partners. 
Now, this is prima facie an act detri- 
mental to the reversion. The Rs. 29,000 
which was represented by the good-will 
formed the property of the deceased male- 
owner which would go to his heirs 
after the death of the widow. Exhibit N, 
the deed of partnership, undoubtedly 
alienated 9/l6ths share of it to three other 
persons. Nor can I hold that such alienation 
was necessary in the interests of tlie 
business. The three new partners were 
clerks getting Rs. 13, 15 and 17, respectively, 
in the same business before. Their present 
remuneration would come to about Rs. 150 
a month. Two of them, Parasnuama Chetti 
and Righavacharl, are witnesses in the case, 
and 1 am .satisfied that they are not persons 
wdio.so services it was necessary for the 1st 
defendant to secure to ciirry »>n thb business. 
If eventually it turns out that the 1st de- 
fendant's share in the Imsiness (7^1f)ths) alone 
is worth Rs. 2.9,000 on account of the 
increased value of the good-will, it may well 
bo that the rever.sioners have no just gn)und 
of complaint. On that question,, however, I 
give no opinion because the evidence in the 
case does not enable me to decide whether 
the business now has prospered to that extent 
as would make her share alone repre.sent 
that value. Therefore, I must hold that 
this was certainly an act detrimental to the 
reversion. 

Then the next que.stion i.s whether she has 
been carrying on the business in a way which 
will not be prejudicial to the intere.sts of the 
reversioners. Now it is conceded that when 
the deed of partnership w'as entered into it 
was intended that the busine.s8 should be 
supervised on behalf of the Ist defendant by 
two persons, one Raj a vein and one Ranga- 
swami/ AU that sbe is alleged to have done 
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was to receive the letters and the money 
orders in her houses. Everything was done 
by the partners and by these two persons, 
Raja vela and Rangaswanii. There was no 
real supervision by her. The fact that she 
felt herself under the necessity of appointing 
two persons to loc.k after her interests in the 
business is proof of her own incapacity or 
disinclination, and from the way in which the 
business was being carried on, according to 
Raghavachari, it is clear that she had no 
control over it. This will appear from the 
way in which the accounts were kept. 

Mr. Rainaswami Aiyar objected to the 
reception of the accf)unts in evidence on the 
ground that they were not disclosed in the 
affidavit. There is no doubt that they should 
ha\e been. It also appears that inspection 
was not allowed. The reason given by Counsel 
Avus that th.se documents were not in the 
possession or power of 1st defendant as there 
Avei'G other partners in th(j case. But this 
reason is shown to be unfounded by the 
admission of Raghavachari Avho produced 
them. He admitted that it was he who gave 
instructions for the pi'eparation of the Avritten 
statement and tliere is no doubt Avhat- 
ever that these accounts could and 
sliould have been produced early for the 
inspection of the other side and 1 ha\’e 
little doubt that the accounts Avere kept 
back because they Avere being written up. 
Raghavachari admits that the old ledger Avas 
entirely unreliable and he, therefore, began to 
prepare these accounts in January 1912, i, e., 
shortly before the suit Avas brouglit, and tliey 
were completed only after the suit Avas filed. 
They are not in accordance with the old 
accounts. In those accounts the entries 
stood in the names of persons whose names 
are now omitted and those items are entered 
under other names. He admits that he is 
the only man Avho knows the accounts. This 
alone is enough to justify the plaintiff’s 
prayer for the appointment of a Receiver. 
Even Raghavachari Avas not able to trace 
many entries which he says must have been 
made. Interest has been paid on debts, but 
there is no head of interest and it is impossible 
to find out from the accounts when it Avas 
paid and what amount was paid. Many 
entries have been shown to be misleading, 
s. g»y a certain sum of Rs. 600 is entered in 
the accounts as having been draAvn on 28th 


February 1911, but as a fact there was no 
such amount drawn by the 1st defendant. 
And after a long and confused statement by 
Ragliavacbari, 1 have not been able even now 
to understand bis explanation if there was 
one. There are some entries which are 
also false. I shall refer at present to only 
one. The capital amount in the name of 
Alamelu is entered as Rs. 24,000. This is 
intended obviously to show that she put the 
Rs. 12,000 received from the Administrator- 
General an<l the Rs. 12,000 received from 
Srinivasa Rao into the business. But in the 
letter Avhich was written in reply to the 
notice it is said that the capital was only 
Rs. 21,000 and it is now conceded that, as 
a fact, only Rs. 21,000 Avas paid by her. 
The accounts now produced A^ere prepared 
after the despatch of that letter and the old 
account .showing a capital of Rs. 21,000 is 
suppressed. 1 , therefore, reject these accounts 
as not having l)een proved kept in the 
oi'flinary course of the business and un- 
leliable. 

After my finding on these questions, 1 am 
bound to appoint a Receiver in the interests 
of the reversion. It Avas contended by Mr. 
Oevadoss that there is no proof in the case 
that the business is being carried on at a 

10. ss and that the defendants would be 
prejudiced. But if there are no proper 
accfjunts kept of the business there is 
n(i guarantee that it is honestly carried 

011. 

Tavo other questions have been raised in 
the case, Avhether the shop premises and the 
business are still vested in the Administrator- 
General. With reference to the business 
Exhibits D, N, W, AA and S show clearly 
that he maintained and that he himself is the 
OAvner of the business. The date of Exhibit 
S is lOth April 1911. On 9th May 1911, 
hoAvover, he said, ‘ 1 have nothing to do Avith 
the bu.siuess.’' Mr. Clmmier noAv states that 
from the latter date he must be taken to have 
handed it over entirely to Ivst defendant and 
that ho was in no A\"ay interested in it from 
that date. The question does not noAv arise 
for determination. It may become necessary 
possibly to decide it if the business proves a 
losing concern and the plaintiff is prejudiced 
thereby, because even if Raghavachari and 
his colleagues are not in law partners on 
account of the business being vested in 
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the Administrator-General they are 
partners in the interest which undoubtedly 
belongs to Alamelu Ammal and I do not 
propose, thei’efore, to give any opinion on this 
question. There is also the further question 
1 aised whether tlie shop premises is still vested 
in the Administrator-General. I am incdiued 
to think that he has not parted with his 
interest in this. 

It is also unnece.ssary now to decide whe- 
ther Srinivasa Hao's debt is binding on the 
reversioners ov not. A portion of the debt, it 
is said, has already been <lischarged and if the 
I'est of the debt is paid ofl: out of the income 
of the property which would belong to 1st 
defendant, the reversioner.s will not be 
prejudiced. It was also argued before me 
that the amount paid by the Administrator- 
General to the Isfc defendant was her separate 
propei*ty a.s it represented the income which 
accrued due after the death of Somu Mudali. 
I do not feel called upon to decide this ques- 
tion either, which Avill only arise if it is found 
that, either on the dissolution of partnership 
or on the 1st defendant’s death when the 
rever.sioners become entitled to the property, 
the business is worth less than the sum of 
Rs. 29,000. 

Another question tlnit lias been argued 
before me is whether item No. 8 house 
belongs to the 2nd defendant or to the estate of 
Somu Mudali. There is no doubt that the 
purchase-money wa.s advanced by Somu 
Mudali. He afterwards took a deed of 
relea.se from his son (Exhibit 2d) and it was 
mortgaged by him and his wife. If the 
property were taken in the name of the sou 
alone the pro.sumption might lie that it wa.s a 
hfiuami purchase. But in the absence of some 
explanation to account for his taking it in the 
names of his wife and his son I am unable t(» 
hold that his wife had no intei*est in the 
property. Pnma f/icle he intended it for 
both of them and 1 accordingly liold that the 
2nd defendant and afterwards her representa- 
tive, the 5th defendant, is entitled to a 
moiety. 

The plaintiff’s costs including the costs he 
has to pay to the 5th defendant will be paid 
by the Beceiver out of the estate. The 
Administrator-General will be paid costs, 
Rs. 1,000, out of the funds in his hands. The 
plaintifF will pay the costs of the .5tb defend- 
ant. 


tim 

1 appoint Mr. Somasundram Pillai as 
Receiver and manager of the estate of the Ist 
defendant and Somu Mudali. I direct pay- 
ment of Rs. 200 to the 1st defendant, '^riie 
Receiver may appoint a manager pending the 
.subiMis.sion of the report before the vacation 
about the business and imjde of carrying it 
on when further orders will be pas.sed. 
Receiver’.s remuneration and .security i-e.serv- 
cd. The Receiver to enter upon his duties 
at ojice. 


ALliAHABAI) HIGH COLTRT. 

Lkttkus Patknt Ciml AcpKAf. No. 94 
OF 1918. 

February 27, 1914. 

Ptvaent ’, — Sir Henry Richards, Kt., 
Ohisf Justice, and Mr. Ju.stice Banerji. 

.JAMNA DAS AND oTiiFus — D ffkndants — 
AvrF.DLANT.S 

UMA SH ANKER amd anotuicu — Pdaintiff)- 

RKSPONDKNT.S. 

Transfpi of Propcrtif Act (IV nj 1882), J-l — 

(hfertftihlr ut'dpt - p'nifliPKj of Jact -6Vc«/*(/ appeal 

A mauftger on behalf of oiliers cannot be treated 
as itH OMfccnsibIc ovvnor within fclip meaning of seotion 
11 of the Transfer of Property Act. 

Appeal under section 10 of the Letters 
Patent from the following judgment of Mr. 
Justice Lyle, reversing a decree of the Second 
Additional Judge of Meerut, who modiHed a 
decree of the Second Additional Mun.sif. 

JUDGMENT. — This i.s a .suit on a siiiiplo 
mortgage executed on 18tli November 1907 
by Lai Muhammad. The .suit i.s defended 
by the mortgagee.s under a second mortgage 
of the same property executed by Lai 
Muhammad and his wife, Zahuran, in Febru- 
ary 1908. Money wa.s left with the mort- 
gagees under this deed to pay off the prior 
mortgage in suit, but the mortgagees did not 
pay it but brought a suit on their mortgage 
without impleading the plaintiff, the prior 
mortgagee. 

The Court of first in.stance decreed the 
suit holding that Lai Muhammad was the 
(U facto owner of the property and that even 
if he was not, section 41 of the Transfer of 
Property Act applied. 



INBIAK CASES. 


159 


Vol. XXY] 

JAMNA DAS V, UMA SHANKEU. 

The lt)vver Appellate Court reversed the 
decree on the ground tliat the real ownei*s 
of the property wore not Lai Muhammad but 
his father-in-law, Muhammad Bakhsli, and 
after him his wife, Zahuran, and that section 
41 did not apply. The plaintiff comes here 
in second appeal. As regards the first point, 
viz., who was the real owner of the property, 
I prefer the ti tiding of the Court of first 
instance. Muhammad Bakhsli, Zahuran and 
Lai Muhammad had none of them originally 
any real title to the property. They were 
trespassers hut acquired a right by more 
than twelve years* adverse possession. 
Muhammad Bakhsli held the property hn- 
many years, he took Zahuran, his daughter, 
and Lai Muhammad, her husband, to live 
with him and long after his deatli these two 
lived in the house. I think it might very 
fairly bo argued that tliey were in adverse 
possession jointly after the death of Muham- 
mad Bakhsli. 1 do not, however, think it is 
neiiessary to dis(*uss the <iuestion, as, in my 
opinion, section 41 of the Transfer of lb*o- 
perty Act clearly applies. 

The lower Appellate Court is of opinion 
that in realizing ?*ents, etc., Lai Muhammad 
did not act as ow ner of the house but merely 
acted as agent for his wife and that the least 
incpiiry would have made the plaintiff* aware 
of the real fa(;ts. 1 am unable to agree wn'th 
this view. 

The original rightful owner of the house 
sued Lai Muhammad for possession. I 
cannot fital any of the pajiers relating to 
that suit in the i-ecord, but it is not denied 
that Lai Muhamuunl defended that suit and 
was found to he entitled to it owing to the 
adverse possession for more than twehe 
years. He may have raised the plea that 
his wife was the real owner, but it does not 
appear that he w as exempted from the suit. 

The fact that the rightful owner brought 
the suit against Lai Muhammad show s pretty 
clearly that he was regai*ded by tin* public 
as the ostensible ow'iier. 

Lai Muliammad alone executed the deed 
in suit and no sort of objection w’as luised 
by Zahuran. In the deed e.xecuted in favour 
of the respondent even she does not repudi- 
ate the loan but professes to leave money 
with tlio mortgagees for its satisfaction, 
though it seems very doubtful whether she 
ever intended that it should be satisfied. 


I do not agree with the lower Appellate 
Court that plaintiff could have easily ascer- 
tained tlie true facts had lie cared to inquire. 
Lai Muhammad was in possession of tho 
house dealing with it as owner; ho had been 
sued by the per.son originally entitled to it 
and had won the case. Was the plaintiff 
bound to push tlie inquiries as to wdiat hap- 
pened yeiirs before that and to ascertain 
vvliotlicj* it was Muhammad Bakhsh or Lai 
Muhammad who originally obtained adverse 
possession? I think not. It is not disput- 
ed that the respondents elaim through 
Zahuran and that if she is bound by section 
41 they ar(‘ bound also. 

Ill my opinion the plaintiff is entitled to 
a mortgage de(;roe and, J, therefore, set aside 
the decree of the lower Appellate Court and 
restore' that of the Court of first instance. 
The plaintiff does not now wish to put to sale 
more than one-tliird of the property and the 
decree will, therefore, relate to that share 
only. 

The plaintiff wdll receive (U)sts in all 
Courts. The appellant undertakes to make 
good the deficiency in Court-fees and that 
amount will be added to the costs. 

Mr. M. li. Agarwahi, for the Appellants. 

Mr. P. Ij. for the Ib'spondeiits. 

♦JtJDC M10NT.“— Idiis appeal arises out of a 
.suit on foot of a mortgage executed by one 
lail Afubammad on the l.’lth of November 
11)07. The suit was defended by persons who 
claimed under a mortgage made in 1908 by 
Lai Alubammad and his wife, Zahuran. They 
allege that Lai Muhammad had no interest 
ill the property. The facts are practically 
admitted. One Muhammad Bakhsli entered 
into po.ssession of the property adversely to 
the real ow nor. He had a daughter of the 
name of Zahuran, who married Lai Muham- 
mad. These persons and probably other 
members of the family ot Muhammad Bakhsh 
continued in possession of the property until 
Muhammad Bakhsh died. After his death Lai 
Muhammad and his wife, MNnammat Zahuran, 
contiiiuetl in possession. No doubt the pro- 
perty was managed by Lai Muhammad after 
the death of his father-in-law. In the mort- 
gage ill favour of the defendant it is stated 
that tho property was inherited by Mtusammat 
Zahurazi from her father. There is also a 
statement that the executant No. 2 was in jtro^ 
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prietary possession. Whether this was a 
mistake or not is not very clear, but the two 
statements are not consistent. The lower 
Appellate Court found that Lil Muhammid 
was only managing the property on behalf of 
his wife. Furthermore, that had the plaintifF 
mad 3 the least inquiry he would have found 
that Lai Muhammad had no title whatever. 
We may mention here one more fact connect- 
ed with the mortgage in favour of the defeii i- 
ants. In the mortgage-deed tlie mirtgage 
now sued upon was mentioned and it was 
also mentioned that m mey was left in the 
hands of the mortgagee to pay off the amount 
of that mortgage. The defendaiits-appellants 
who were subsequent mortgagees did not pay 
off the amount of the mortgage f(jr the follow- 
ing reason. A suit was brought by a son 
of Muhammad Bakbsh, and he obtained a 
decree for two-thirds of the property. They 
considered that under these circumstances 
they were not bound to pay off the mort- 
gages but gave credit for the amfjunt against 
their own mndgage and sued to realise the 
balance which they had actually advanced. 
Under these circumstances the lower Appellate 
Court dismissed the suit as against the mort- 
gaged, property but gave a simple money- 
decree against Lai Muhammad. On appeal 
to this Court a learned Judge reversed the 
decree of the lower Appellate Court and 
restored the decree of the Court of first 
instance which had given a decree for the sale 
of the mortgaged property. 

Ill our opinion the decree of the lower 
Appellate Court mast be restored. We con- 
sider that under the circumstances of the 
present case the property must be deemed 
to have become the property of Muhammad 
Bakhsh and after his death passed to his heirs. 
Lai Muhammad had no title of any kind. 
The suggestion whether Lai Muhammad was 
the ostensible owner of the property with the 
consent, express or implied, of the heirs of 
Muhammad Bakhsh, and the further question 
whether the plaintiff in the present case 
hona fide took the transfer after taking reason- 
able care to ascertain the title of Lai Muham- 
mad, wore questions of fact to be decided 
by the lower Appellate Court. This Court is 
bound by the findings of fact of the lower Ap- 
pjllate Court in second appeal and cannot go 
behind them whether it approves of the find- 
ing or not* We must, therefore, take it that 


Lai Muhammad was not the ostensible 
owner within the moaning of section 41 of 
the Transfer of Property Act. Wo have 
already stated that, in our opinion, as a matter 
of law, he had acquired ii i interest in the pro- 
perty by reason of the fact that he had lived 
with his father-in-law, Muhammad Bakhsh. 
This being s >, no interest of any kind passed 
to the plaintiff under the mortgage of the 
13th of N^ovember 19J7, ami his suit so far 
as it souglit a sale of the mortgaged pi’operty 
was rightly dismissed. We allow the appeal, 
set aside the decree of this Court and restore 
the decree of the lower Appellate Court with 
co.sts of both hearings in this Court. 

Appeal allowed. 


OUDtl JUDICIAL COMMISSIONER’S 
COURT. 

Execution ov Deckf.k Arrwvii No. 2 of 1914. 

March 16, 1914*. 

t resent: — Mr. Kaiihaiya Lai, A. J. C. 

OlRDHAlil LAL — dun oMENf-oEBTOu — 

Awe LEANT 
versus 

D AMO D AR DAS — 1)e c hk e -hol u e it — 
RlOSrONDENl'. 

ExeclUiOh of decree — ApphCftfioH, )>U'S^)ciutiou or p 
pou'^nv^nt of, hy au order — Apphcntion fur eontitiiiation 
of kti>.pehJe(l proceeding — Execution proceeding struck 
off by an order, effect of. ‘ 

An application which ih in uubstaiico an applica- 
tion niado with tho object of moving the Court in 
the mattt‘r of a former application which has been 
postponed, suspended or otherwise stayed by reason 
of some order, is an applicati m to continue the sus- 
pended proceeding from th » p )int where it was 
stayed and may be mad"' at any tirn? within three 
years from the date wdien th ^ right to appl;y accrued, 
that i.s, when the order for p'jst]> jnem.’nt, stisp.'nsion 
or stay was withdrawn or becara? inoperative, even 
though the ex. “cation prs)CvH“ding nuy have been 
struck off by ibat order. 

Qamartf Idin Ahm id v. .Liwahir i'd,27 A. 9 

0. W.JS. 6J1; 2 A L. J. 31)7; 1 C. L J. 381; 7 Bom. 
L. R. 4)3; 15 M. L. J. 258; 3i I A. lOi; Ch.daradi 
KjUah V. Pjloori AUm duinin ili, 31 M. 71; 18 M. b. J. 
4rt; 3 M. L. T. 328; Siihba Chariar v. M ithiiceeran 
Filial, 14 Ind. Cas. 264; 24 M. b. J. 545; 36 M. 563; 
B:iij Nanth Frosad v. OkjinshyjLm Dass, 8 C. W. N, 
382, referred to. 

Appeal against tho order of the District 
Judge, Lucknow, dated 2dtli August 1913, 
uphilding that of the Additional Munsif, 
Lucknow, dated 24th May 1913. 
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Pandit Tara Skanhar^ for the Appellant. 

IJabua Halig Bam and AjU Prasad, for tlio 
Respondent. 

JIJDGMKNT. — The (luestion for considera- 
tion ill this appeal is whether the applica- 
tion for execution filed by the decree -holder- 
respondent on the 10th September 1912, 
foi* the attachment of certain moveable pro- 
perty of the jiids^naont-debtor-respondent in 
further execution of Ids decree aj?ain.st the 
latter, was barred by li nutation. The 
previous application for execution was made 
on the 31st Auijust 1900, and asked for 
the sale of certain immoveable property. 
Tlie sale took place on the 5tli September 
1907, and was confirmed on the 28rd October 
1907. The decree- iiolder was biinself the 
auction-purchaser. Two other persons, who 
held decrees a^?ainst the same judt^ment- 
debtor, laid meanwldle applied for a rateable 
distribution of the sale-proceeds to the 
Court in wldcli the execution was proceed- 
ing:. On the 23rd October 1907, im- 
mediately after the continuation of the sale, 
the Court struck off the exeimtion case from 
the file with a direction to the office to put 
up a report in re^mrtl to the rateable dis- 
tribution of the sale-proceeds on the 14th 
November 1907. On that date the office 
submitted a report, which was ordered to be 
put up in the presence of the decree-holders, 
wlio bad applied for rateable distribution, 
on the 3rd December 1907. The rateable 
distribution was, however, suspended on the 
2nd December 1 907 on an application of 
the present decree- holder respondent by 
the Court on the ground that Mmxmmat 
Janki Bibi bad got the property sold re- 
attached in execution of lier decree against 
Gopal Das, a third iiarty, and that the 
decree-holdcr-respoiidoiit had filed a regular 
suit to get it declared that the said property 
was not liable to sale in execution of her 
decree. That suit was instituted on the 
2nd December 1907, and was dismissed by 
the Court of first instance but ultimately 
decreed by the District Judge of Lucknow 
on appeal on the lOtli September 1909, 
whoso decree was confirmed by this Court on 
the 4th August 1913 [vide Janhi Bill v. 
Bisheshar Nath il)]. On f ho 25th February 
1911, an application was made by the 
docree-holder-re spend on t for the resump- 
tion of the rateable distribution. The distri* 

(1) 7 Ind. Oas. 014} 13 0. 0. 265. 


bution was then effected on the 11th March 
1911, and the amount allotted to the decree of 
the decree-holder-respondent Avas withdrawn 
by him by an application made on the 22nd 
February 1913. 

The present application for execution is 
beyond time from the date of the previous 
application for execution and also from the 
date on which that application for execution 
Avas struck off witliput a rateable distribu- 
tion of tho salc-prOcoeds. But the proper 
course for the Court was to have made a 
rate;ible distribution of the sale-proceeds 
among the persons entitlcvl to receive the 
same and to have declared the portion which 
Avas to bo applied in satisfaction of the 
decree in execution of which the sale was 
held before striking the case off from the 
file. l\\ Qnviar-nd-din Ahwad Jaivakir Lai 
where an application Avas made for execu- 
tion of a decree in 1888 Avhich Avas gi»anted and 
execution, was allowed to proceed, and in 
1889 it AA^as ordered that the case be struck 
off the file anl tho record transferred to 
tho Court of tho Collector for execution, but 
no papers Avero actually sent to him in con- 
sequence of the failure of the decree-holder 
to make a deposit of certain costs, it Avas 
held by their Lordships of the Privy Council 
that, as tlie order granting the ajiplication 
for execution was the subject of an appeal 
filed by the judgment-debtor, whicli was not 
finally decided till 1894, an application for 
execution made in 1897 Avithin three years 
fj*om tho date of tlae final decision was one 
t) revive and carry through tho pending 
execution suspended by no act or default of 
the decroe-lioldor, and not an application to 
initiate a iigav one, and aa'us not, therefore, 
barred by liinitation. It docs not appear 
from the report that order for stay had been 
passed in that case. Jn (Vialavadi Kotlali v. 
Polom I Al/mt^lammahiS) Miller and Munro,JJ., 
hold that where a bar to execution pix)ceodings 
Avas removed by the order of a lower Court, 
the fact that an appeal Avas preferred 
against sucli order avouIJ not, Avhen execution 
was not stayed in consequence of such appeal, 
prevent limitation from running against the 
execution-creditor until tho disposal of the 
appeal At tho same time they observed 
that the dismissal of an execution petition 
without notice to the parties and without 

(2) 27 A. 334; 1 C. L. J. 381; 15 M.L, J.258; 9 C. Wj 
N. 601; 2 A. L. J. 397; 7 Bom. b. E, 433; 32.X. A. 102 

(3) 31 M. 71} 18 M. L. J. 46} 3 M. L. % 328, 
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removing the attachment made thereunder 
was a mere direction to the officers of the 
Court to remove the application from the 
pending file, that the execution proceedings 
were not closed thereby and mast be con- 
sidered pending and that the right of the 
decree-holder to apply for their continuance 
accrued from day. to day and would not be 
barred till three years had elapsed after such 
proceedings ceased to be ponding. The same 
principle was laid down in Suhba Chanar v. 
MiUhnveeram Pillai (4). In Bjiij Nauth 
Frosad v. Ghanshyam Vasa (5) where on an 
application made by the decree-holder an 
order for rateable distribution was made 
without fixing the amounts due to the 
several decree-holders, and then on a later 
date one of the decree-holders applied for 
an order to withdraw the money to which 
he was entitled np<jn such distribution, it 
was held that such an application was one 
to take some step-iu-aid of execution and 
saved limitation. 

It is obvious from the order of the 23rd 
October 1907, that what was intended was a 
postponement of the proceedings in execu- 
tion till the office had prepared a statement 
in regard to rateable distribution of the 
sale-proceeds and that there was no final 
disposal of the application for execution till 
the distribution of the sale-proceeds was 
made on the 11th March 1911. It is 
immaterial on Avhoso application or on what 
grounds the distribution was suspended on 
the 2.Hh February 1911. The decree-holder 
applied for the resumption of the proceedings. 
That application was to all intents and 
purposes made in a pending execution pro- 
ceeding which Avas not finally disposed of 
and affords a fresh starting ground for the 
computation of time. The present applica- 
tion for execution was made within three 
yeajii from that date. An application, which 
is in substance an application made with 
the object of moving the Court in the matter 
of a former application which has been post- 
poned, suspended or other Avise stayed by 
reason of some order, is an application to 
continue the suspended pr^^coeding from the 
point where it Avas stayed and may be made 
at any time Avithin three years from the date 
when the right to apply accrued, that is, 

(4) 14 Ind. .Oas. aOlj 3G M. 353; 24 M. L. J. 45. 

(3) 8 C. W. N. 882. 


when the order for postponement, suspension or 
stay was withdrawn or became inoperative, 
even though the execution proceeding may 
have been struck off by that order. No ques- 
tion of limitation can arise where an execution 
case is pending or has been merely postponed. 
The order striking off the execution c ise iri 
the present instance Avas ineffective in vieAv 
of the fact that by the samj order the office 
was directed to put up a report in rogard to 
the allotment of the sale-proceeds and no 
allotment Avas actually made till the 11th 
March 1911, qwi the allotment, Avhich was 
an essential part of the execution. The case 
Avas till then undisposed of. 

The appeal, therefore, fails and is dismissed 
Avith costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil': Appeal No. 194 of 1913. 
February 17, 1914. 

Present: — Mr. Justice Ryves and 
Mr. Justice Piggott. 

ABDUL RAHIM KHAN— Petitioxisr— - 
Appellant 
versus 

AHMAD KHAN — Opposite Pxuvy — 
Rkspo.n dent. 

U. P. Lind R'vcnu.^ Act {[[[ o/ 1001^, «. 32 (d ) — 
Land held revenue-free, irhethjr pa rf of nvdhid —-Fmd- 
inj — Second appeal. 

S'jotion 32 (d) of th? LaiidR3V3nuo Act shows that 
thorj niuy b:; in a wJi 7,/ persons holding landrevonue^ 
free and thj land so held yet forms part of the 
mihal. Where tho Gtjvemmcnt holds a land rovenue- 
freo in a mahal tho land thereby does not cease 
to be a part of the mahal. 

The finding of tho lower Appellate Court that us 
a plot of land w'as held revenue-free by the Govern- 
merit it ceased to be a part of tho mahal, is a mixed 
finding of fact and law and can bo intereferod with 
in second appeal. 

First appeal from an order of the District 
Jui^j of ibiranpur, dated 21st duly 1913. 

Mr. B. E. O' Conor (with him Mr. Nihal 
Chand), for the Appellant, 

Mr. Muhammad Ishaq (with him tho 
lijn’ble Dr. Sunlar Lil), for the Respondent. 

JUDGMENT. — This case was remanded 
by this Court for a decision of the issue as to 
whether the land in dispute fomed part of 
tlio Mahal Raipur, The learned ^ Muosil oa 
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the evidence before him came to the 
conclusion that it did. Ho found on the 
evidence of the Patwan that the plot in 
Question was entered in the Record of 
Rights as a part of the ahadl and that it 
had a particular number in the hhasra. 
It also found that the Hovernnient had 
other portions of land in the same mahal. 
On appeal the learnoJ Judge says; — “it 
is obvious that the Government when it was 
owner of the plot held it revenue-free. In 
other words this plot became Government 
property and it ceased to h? a part of 
Mahal Raipur.” It has been argued that 
this is a finding of fact which is binding 
on us. In our opinion it is not a finding 
of fact, but is a mixed finding of fact and law. 
We think that the learned Judge is not right 
in saying that the fact that the Government 
was owner of this plot «at one time and held it 
revenue-free is the same thing as that tliti 
propei’ty ceased t<) be a part of the m ihal. 
Section 32, clause (d), of the Land Revenue 
Act shows that there may bo in the 
mahal persons holding land rovenue-froo and 
the land so hell yet form 3 pirt ol: the 
mahal. In our opinion the finding of the 
District Judge is vitiated by his orronoous 
view of law. Wo allow this appeal, set 
aside the order of the learned District 
Judge and restore the decree of the Court 
of first instance with costs in all Court h. 

Appsal allows!. 


UPP13R BHRH.V JUDICIAL C0:^M:I3. 

SIGNER’S CO UR r. 

Civil MiscisLLiNEOcrs Case No. 28 of 1913. 

February 6, 1914. 

Pressnti — Sir George W. Shaw, Kr., J. 0. 

NGA NfUN ANO 01^333 — Applicants 
versus 

NGA PO 0 — Respondent. 

Civil Pi'03ed*r3 CjI: U't V of lOJi), 0. Ill, r. 2— 
Special Powera-of- Attorney — Evaaion of law relating to 
appointnwnt of Pleaders and AJivooates-^Upper BArma 
Civil Courts hegidatun I of 1896, as. 26, 26. 

Where an ox-petitiou-writer and ex-appren- 
tioe clerk made a bubiness of appearing for parties 
under cover of special powera-of -attorney and 
thas practically perfonned th? fanstions of an 
Advocate and thereby ovaied the provisions of the 
law relating to .the * appointment or Advocates nai 
iPleadersr 


Heldf tha": ho made liimse’f liable to punishmont 
nil Ur seetijn 26 of th.i Uppjr Barma Civil Courts 
lUgalatioTi. 

Udd, fiirl'her, that the provirtiona of Order III, 
rule 2, cnild not enable an unju ilidsd person to 
practise as an Advoeato in spite of the previsions of 
section 2o Upper Burma Civil C )urts 

Hegalation. 

Tasanhi f IT'jsnn v. Uirhir Namya.% 14 C. 65fj. 
followed. 

Mr. S. rasiidecau, for the Applicants. 

Mr, S. Mnlcsrji'e, fur tha Rowspondont. 

^^RDKlR. • - This is a case of an unusual 
charactcj* and of considerable importance. 
The applicants are Pleaders practising at 
Kawlin in the Katha District. They com- 
plained to the District Judge that the respond- 
ent, an e\-potition-writer and ex-approntice 
clerk, undercover of special powers-of-attoniey 
was appearing for parties in cases in the 
Township Court and practising as an Advocate. 
They stated that he sat at the Advocates’ 
table and examined and cross-examined 
witnesses, and cited legal authorities to the 
Julge, an I that the pir ties wore not only 
resident in Kawlin but also present in Court. 
Th3 District Jul^e refuse! to interfere on 
the gi\)und tliat Order Hi, rule 2, no longer 
laid any restrictions o i the appointment of 
Att )ra3ys as recognised agents as section 37 
of the Civil Procedure Code of 1832 had 
done. 

The District Judgo was, of course, perfectly 
right in saying that Order 111, rule 2, no 
longer imposes any restrictions on the 
appointment of Attorneys to represent parties, 
but L think he overlooked the fact that Order 
ilf, rale 2, does not authorise a person to 
make a business of appearing as an Attorney 
for parties in cases and by means of special 
powers-of-attor.iey to evade the provisions of 
the law relating to the appointment of 
Alvocates and Pleaders. I think that the 
allegations of the applicants called foringuiry. 
If the rosponlent was making a business 
of appearing as an Attorney for parties and 
in efEecfc perfor.ning the functions of an 
Advocate, I think that ho would be liable 
to punishment under section 23 of the Upper 
Burma Civil Courts Regulation. The case 
of Tusjuiuq HosaCn v. Oirhar Narain (1) 
which has been referred to on behalf of the 
applicants furnishes, I think, authority for 
this view. It was there held by a Full Bench 

(!) U0.W6. 
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of tho Calcutta High Court that “If any 
person other than a duly certificated and en- 
rolled muktear constantly and as a means of 
livelihood performs any of the functions of a 
muktear^ ho practises as mukiear, and is liable 
to a penalty under section 31, Legal Practition- 
ers Act.” It would be absurd if the 
provisions of Order Ilf, rule 2, should enable 
an unqualified person to practise as an Advocate 
in spite of the provisions of section 25 seqq.. 
Upper Burma Civil Courts Regulation. It 
appears to me that the question to be 
determined is one of fact, whether the 
respondent is evading the provisions of the 
sections just cited by taking special powers- 
of -attorney under Order TIT, rule 2. 

1 direct that the District Judge instruct 
the Judge of tho Township Court to inquire 
with reference to section 26 of the Upper 
Burma Civil Courts Regulation whether the 
respondent has been, under cover of special 
powers-of-attorney, appearing, pleading or 
acting in contravention of the foregoing provi- 
sions of Chapter JV of the Civil Courts Regu- 
lation or the rules made thereunder, and if 
ho finds that the respondent has done so, to 
impose a fine under tho provisions of the sec- 
tion. 

Tho District Judge is requested to report 
the result of tho further proceedings and to 
submit the records at the same time. 

Tho respondent will pay the applicants’ 
costs in this application, two gold mohurs. 
Further Report ordered. 


OUPH JUDICIAL COMMSSIOISER’S 
COURT. 

Execution on Decree Appeals Nos. 61, 62 
AND 63 OF 1913. 

March 16, 1914. 

Tresent: — Mr. Kan)»aiya Lai, A. J. C. 
2Iusammat AHMADl BEGAM and others — 
0 B J£ CTORS — A PPELLANTS 
versus 

RAJA UDIT NARAIN SINGH— 
Decree-uoldeb and MOHAMMAD 
IBR AlIIM — JuDGMENT-DE BTOR — 

' Respondents. 

Tranyfn^ rf Proj:e7ty Act {IV of CB — Fruudu- 

lent iranp/ei — Preference given to one credxior over 
an^tiherf effect tf — Bata for determining intention cj 
parties and nature of interest sought to he created. 

The mere fact that preference haA^ to 

rtite rreclitor over the other does not In Itself render 


the transaction in favour of the preferred creditor 
voidable under sootion 63 of the Transfer of Property 
Act, provided that the transferee is innocent of the 
fraud intended by his debtor. 

Saha Bibi V. Batyohind DasSj S A, Hakim Lai 

V. Mooshahar Saha, 34 > C. 909; 6 C. L. J. 410; 11 C. 

W. N. 889, Chidambaram Chvttiar v. Buiiij Iyer, 30 M. 
6; 16 M L. J. 427; 1 M. L. T. 351 and Ilanifa Bibi v. 
Pmimimma, 17 M. L. J. 11, referivd to. 

The motive with which a heiwmi purchase is 
entered into, the position of tie' parties to the trans- 
action and their relation to one another, the posses- 
sion of the property concerned and of the title-deeds 
relating*: thereto, th(* source and adequacy of the 
purchase- un>iiey and the pi’ovious and subsoqnenl 
conduct of the parties to the transaction afford 
\aluable data for determinin}? the intention of the 
parties and the nature of the int(‘i’e8t, if any, sought 
to hecroate<l. 

Mont rip Say y ltd Uzhnr Ah v. Mu^ammut Bebee Vtfat 
/V/t/me, 13 M.I.A. 2;l2at p. 247; 20 Eng. Jlep., nSS; 
13 W. K. (P. C.) 1; 4 B. L. K. (V. €.) 1; 2 Sar. P. C. J. 
622, referred to. 

Appeal against the i»rder of the Subordinate 
Judge, Bam Batiki, dated llth September 
1913. 

Messrs. Saonnlta lieg and Mn ha mad Waslm^ 
Appellant. 

Mr. .4. r. Hen and Babu Bisheskwar Nath,, 
for the for tbe Respondent. 

JUDGMENT. — Mfdiammad Ibrahim was^ 
the agent of Raja Udit Njirayan Singh, 
Talakdar of Ram Nagar, who on the 31ftt 
August 1911 obtained a decree against him 
for certain items of accouni, alleged to have 
been w-rongfully embezzled by him. In 
execution of that decree certain properties 
were attached, some of which are claimed by 
bis sons, Mohammad Salim and Bande Hasan, 
his wife, Mnsammat Ahmadi, and his father- 
in-law, Raunaq Ali. Muhammad Salim and 
Bande Hasan claim to ho the owners of tho 
properties s^xicified in their petition of objec- 
tion by virtue of certain purchases and mort- 
gages existing in their names, and a gift 
effected in respect of house No. 814 in their 
fa%TJur by Mohammad Ibrahim. Musammat 
Ahmadi claims certai!i properties under 
sumo purchases made by her from third 
persons and a gift made in her favour in 
regard to one of the properties in lieu of 
dower T)y}ier husband. Raunaq Ali similarly 
claims certj\in properties uiider a sale-deed 
executed in his favour by Musa/rniuat Phula 
Kunwar. All these claimants were parties 
to the suit filed by Raja Udit Narayan Singh 
Against. Mohammad Ibrahim. The claim 
was, dkoamad jag^^t them at the 

time on the ground that the Raja had' no 
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cause of action a^rainst them. One of the 
questions for consideration in these appeals 
is whether the decision in the previous suit 
operates m rei jn UcMa in the present pro- 
ceedings. The other questions are whether 
Mohammad Ibrahim was the real and 
beneficial owner of the properties comprised in 
the said deeds of sale and mortgage, whether 
they were obtained by him in the names of 
the present claimants to defeat and delay 
his creditors, whether the consideration for 
the same was supplied by him or by the persons 
whoso names were entered in the said deeds 
and whether tlie deeds of gift executed by him 
in favour of his son^ and wife were fictitious 
and fraudulent and they were ever acted upon 
and enforced. 

The learned Subordinate Judge found 
that Mohammad Ibrahim was the real and 
beneficial owner of the properties comprised 
in the deeds of sale and mortgage, that the 
deeds of gift executed by him in favour 
of his sons and wife were fictitious and 
fraudulent and that the claimants had no 
title to any of the properties attached. 

It appears that Mohammad Ibrahim 
entered the service of Raja Udit Narayaii 
Singh sometime in 1901 on a salary of Rs. 15 
per mensem. The Raj i subsequently gave 
an allowance of Rs. 5 for the education of his 
son, Mohammad Salim, who was then a 
minor. Mohammad Ibrahim was charged 
with the duty of collecting rents and receiving 
sums of money paid into Court in satisfaction 
of decrees obtained by the Ram Nagar Estate 
against tenants for arrears of rent. It is 
not clear from what date the misappropria- 
tion of moneys realized by Mohammad 
Ibrahim on account of the Raja commenced. 
The suit filed by the Raja related to items 
misppropriated as far back as the 16th 
September 1901, and the decree obtained 
by him covered embezzlements made be- 
tween 1904 and 1910. On the 2nd February 
1910, the Raja issued a panmna to 
Mohammad Ibrahim asking him to account 
for the compensation moneys received by 
him on account of some lands in Mamas 
Karanpur and Suratganj, belonging to 
the Raja, which were acquired by the 
Government for Railway purposes. He sent 
no yeply. On the 7th March 1910, the Raja 
issued a reminder, in reply to which 
Mohammad Ibrahim stated that Rs. 14,000 
had already been given to Ram Narain. On 


the 17th May 1910, Mohammad Ibrahim 
served the Raja with a notice of his resig- 
nation, claiming at the same time that ho 
had spent R«. 5,071-7-6 from October 1909 
to May 1910 on account of the Rxja in 
excess of the receipts. On the 2.]rd May 
1910, the Raja intimated his dismissal of 
Mohammad Ibrahim to the Deputy Com- 
missioner of Rarabanki. In the application 
made by him to the Deputy Commissioner 
he stated that his agent had cmbez/led 
moneys and that a separate action would be 
taken against him on that account afterwards. 
The suit for the recovery of R^. 19,8 J9-8-3 
on account of the items embezzled was filed 
on the 18th November 1910. Moljammad 
Ibrahim and his sons, Mohammad Salim and 
Bande Hasan, then minors, bis wife, Muitni* 
mat Ahmadi, and father-in-law, Raunaq Ali, 
were made defend irits t > tliat suit on the 
ground that certain items of immoveable 
property standing in the names of Moham- 
mad Salim, Bande Hasan, Mnsammat Ahmadi 
and Raunaq Ali had been acpiii’ed by 
Mohammad Ibrahim in their names with 
funds belonging to the plaintiff. The relief 
asked in that case was that Mohammad 
Ibrahim should be calle I upon to render 
accounts of the item? specified in the list 
annexed to the plaint and that a declara- 
tion should be granted that the convey- 
ances standing in the names of Mohammad 
Salim, Bande Hasan, Mamurn'il Ahmidi 
and Raunaq Ali had been obtained ismfani 
and that the sums paid for the properties 
under the conveyances in question were paid 
out of the money belonging to the plaint- 
iff. The learned Subordinate Judge, who 
tried that case, lield that there was no 
specific evidence on the recorvl to provo 
that the properties stanling in the names 
of the persons aforesaid had been acquired 
with funds belonging to the plaintiff, and, 
in the absence of evidences on that point, 
he was of opinion that the question whe- 
ther the properties acquired by Mohammad 
Ibrahim either in his own name or in the 
names of his relations were liable to bo 
taken in execution could not be determined 
in that suit. He decreed the claim accord- 
ingly against Mohammad Ibmhim for 
the recovery of the amount claimed and 
dismissed it against the other defendants, 
who now figure as appellants in these 
appeals. 
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The decision in the former suit does not 
obviously operate as res judicata in the 
present proceedings, because the question 
of title was not then decided* All that was 
decided was that the purchases were not 
mide with the funds of the plaintifF. Whe- 
ther they were made fraudulently to defeat 
the plaintiff with funds supplied by Mo- 
hammad Ibrahim, in the names of his rela- 
tions, was then left undetermined. The 
attachment of properties standing in the 
names of the claimants has now brought that 
question to a head. 

It is admitted by the parties that Moham- 
mad Salim and Bande Hasan were minors 
when the deeds of sale and mortgage in 
issue were obtained in their namos. The 
earliest transaction in question was a usu- 
fructuary mortgage-deed from Mcndi Lai in 
favour of Bande Hasan on the 25th June 
1906. Bande Hasan was tlien au infant. 
The mortgage was effected in lieu of 400 
out of which Rs. 180 were paid before the 
Sub-Registrar by Mohammad Ibrahim and 
the balance was credited towards an earlier 
simple mortgage executed by Mendi Lai in 
favour of Bande Hasan, it is not shown 
that Bande Hasan had then any fund at 
his disposal from which the mortgage could 
have been obtained. It is suggested that 
Bande Hasan and his brother, Moliammad 
Salim, had inherited some money and orna- 
ments from their mother and made some 
savings from the monthly allowance of 
Rs. 5, which the Raja was granting for the 
education of Mohammad Salim, but there 
is no satisfactory proof that the mother of 
Banie Hasan and Mohammad Salim had 
I'^ft any money or ornaments at the time of 
her death or that any ornaments were 
actually disposed of for that purpose. A 
deed of further rharge in lieu of R.s. 50 
was obtained from Mendi Lai in the name 
of Bande Hasan on the same date, the con- 
sideration of which was similarly paid by 
Mohammad Ibrahim before the 8 ub- Regis- 
trar. On the 25th June 1907, another 
usufructuary mortgage was obtained in the 
name of Bande Hasan from Ali Husain in 
lieu of Rs. 538-11 out of which Rs. 350 
w3ro left for payment toother creditors and 
Rs. 25 were stated to have been paid towards 
irve&rs of revenue and the remainder in 
advance. It is admitted that all„ cash 
payments were made by Mohammad Jbrabim 


and, in the absence of evidence to show that 
ho had any funds belonging to his minor 
sons at his disposal, the title to the money 
so paid cannot but bo attributed to him. 
On the 6th Augu.st 1907, a deed of farther 
charge was similarly obtained in the name 
of Bande Hasan from Fida Ali in lieu of 
Rs. 01 out of which Rs. 10 were paid 
before the Sub-Regi.strar and Rs. 51 were 
stated to have been taken in advance. It 
was followed by a sale-deed of certain plots 
taken in the name of Bande Hasan on the 
1st June 1909 in lieu of Rs. 400, the 
greater portion of which was credited 
towards some prior debts alleged to have 
been due by the vendor to Bande Hasan, 
and by two other deeds of sale taken simi- 
larly in the names of Mohammad Salim and 
Bande Hasan on the 5th July and 16th 
AugDst 1910 in lieu of Rs. 1,920 and 
Rs. 900, respectively, the greater portion 
of which was similarly credited towards 
some prior debts due to the vendees. Mo- 
hammad Salim was, like Bande Hasan, 
a minor on the dates of these transactions, 
and I am not satisHed that the con- 
sideration of any of these sale-deeds was 
supplied by Bande Hasan or Mohammad 
Salim .or that they wore ever in pos- 
.se.s.sion of the properties comprised in 
tliose sales independently of Mohammad 
Ibrahim. 

The deeds of sale obtained by Musammat 
Ahmadi and the conveyance standing in 
the name of her father, Raunaq Ali, are 
.subsequent to the date on which the Raja 
w’rote to Mohammad Ibrahim asking him 
to account for the moneys received by him 
as compensation from the Government on 
his behalf. The learned Counsel for the 
appellants admitted in the Court below that 
the traijsacti )n8 evidenced by the several 
.sale-deeds on which the appellants relied 
were entered into by Mohammad Ibrahim 
because in some cases the beneficiaries 
under the deeds were minors prid in other 
cases it was his own wife, a pardanashin 
lady, or her father, who was living in 
Hyderabad. There is no reliable evidence, 
however, that the considerations of those 
sale-deeds wore paid by Musammat Abrnn/li 
or Raunaq Ali. Raunaq Ali is a Pleader 
in Hyderabad and the statement of Musam* 
mat Ahmadi is that Raunaq Ali used to send 
her Rs. §5 per mensem from eight yeare 
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by way of a monthly allowance. It appears 
from the documentary evidence filed that 
Baunaq Ali himself mortgaged his property 
in favour of Mnsammat Ahmadi in lieu of 
Ra. 900 on the 11th April 1905, and that 
a suit was filed by Bhagwandin on the 25th 
April, 1910, for the recovery of some money 
due on a mortgage said to have been made 
by Baunaq Ali on the 4th January 190(). 
Baunq Ali was thus hardly in a position 
to grant a monthly allowance to his daughter 
or to purchase any property with his own 
money. Asgliar Ali states that negotia- 
tions for fhe sale effected by liim and bis 
brother Nizam Ali and nephew Ghulam 
Dastgir in favour of Mnsammat Ahmadi on 
the 3rd February 1910, were made by 
Mohammad Ibrahim and that on his enquir- 
ing why he was getting the sale-deed 
executed in favour of his wife, Mohammad 
Ibrahim told him that it was to his advan- 
tage to do so. Ram Sahai similarly states 
that the mortgage-money left with Musam- 
mat Ahmadi by the vendors was paid to 
him by Mohammad Ibrahim, who told him 
that ho had purchased the property from 
Ghulam Dastgir, Kanliji states that the 
consideration money was paid to the vendors 
by Mohammad Ibrahim and that it was 
Mohammad Ibrahim who had negotiated 
the sale. The other sale-deed in favour 
of Mnsammat Ahmadi was obtained on the 
2Jth September 1910 from Hiji Fazlu 
in lieu of Bs. 493, out o£ which Rs. 193 
were paid before the Sub- Registrar and the 
balance was credited towards a prior pos- 
sessory mortgage made by Haji Fazlu in 
favour of Mohammad Ibrahim. Mus%mmal 
Ahmadi states thit Mohammad Ibrahim 
had remitted that money in her favour 
and that she paid R?. 193 to Haji Fazlu 

by pledging her ornaments, but thoi*e is 
no reliable evidence to corroborate her 

statement. The pos.session of the properties 
covered by these two sale-deeds is still 
hold by Mohammtid Ibrahim, who looks 
after the collections. There was a motive 
for Mohammad Ibrahim to get those sale- 
deeds effected in favour of his wife. Riunaq 
All has not come forward in the witness- 
box to state how he sent the money for 
the purchase made on his behalf by 

Mohammad Ibrahim on the 27th June 

1910, The purchase was made in lieu of 
Bs. 3^000 out of which Es. 1,400, left 


for a prior mortgagee, have admittedly 
not yet been paid and Rs. 1,093 wore 
paid before the Sub-Registrar by Mohammad* 
Ibrahim. It is stated on behalf of Raunaq 
Ali that that sum was paid partly from 
the compensation money received on account 
of lands acquired for railway purposes and 
partly from accumulated protits held by 
JSarfaraz Ahmad, who used to mxke realiza- 
tions in Mauza. Fatehpur on his behalf. 
But, considering the previous indebtedness 
of Raunaq Ali, it is hardly likely that any 
such accumulations could have really ex- 
isted, and if they dii exist there is no 
reason why Sarlaraz Ahmad did not go 
himself to the office of the Sub-Registrar 
to make tlie payment. Ilazari Lai Patmari 
deposes that till November last Mohammad 
Ibr,ahim used to look after the property 
comprised in the sale-deed standing in the 
name of Raunaq Ali and that Mohammad 
Ibrahim used to demand accounts from 
the inmharJar^ and asked him to prepare 
goshimt'as to enable a suit to be filed for 
rendition of accounts. Dhondhe, a relation 
of Mnsammat Phula Kunwar, states that 
liar DvXyal negotiated the sale on behalf of 
Mnsammat Phula Kunwar and that Moham- 
mad Ibrahim said at the time of the execu- 
tion of the sale-deed tliat he desired that 
the name of Raunaq AU should be entered 
in the deo I as he himself was in the service 
of the Raja and Raunaq Ali was his father- 
in-law. 

I agree, therefore, with the Court below in 
holding that the deeds of sale and mortgage 
in question were obtained fictitiously and 
fraudulently by Momammad Ibrahim in the 
names of his sons, wife and father-in-law 
in the course of liis employment to defeat the 
claim of his master whose mmeys he was 
found to have been embezzling since at 
least 19J4 and that the consideration of all 
those deeds was supplied by Mohammad Ibra- 
him himself. 

There are, however, two deeds of gift 
relating to two adjoining houses belonging 
to Mohammad Ibrahim, one of which was 
executed by him in favour of his wife, 
Mumrnmat Ahmadi, in lieu of dower on the 
17th January 190.9, and the other in favour 
of his sons on the 19th May 1910. It is 
proved by the evidence that a dower- 
dobt of Rs. 1,000 was thou due to Mnsatn^ 
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mat Ahmadi, who lias been living in the 
hcnse since ihe date of the gift. There is 
nothing to show lhat she was aware of the 
embezzlements said to have been made by 
her husband or of the decree which the 
Raja had obtained against him or was 
otherwise a r^rty to the plot to defraud the 
Raja. In Stba Bthi v. Balgohind Bas (l) 
Straight and Rrcdhurst, JJ., held that a 
genuine sale made for good and valid con- 
sideration to one creditor, even if effected 
to delay and defeat another, apart from 
cases in which either insolvency or bank- 
ruptcy was involved, was net void, and that 
if a man owed another a real debt and 
in satisfaction thereof sold to his crcditoi 
an equivalent portion of his property, trans- 
ferring it to the vendee and thereby ex- 
tinguishing the debt, the transaction rould 
not be. assailed, the ugh the effect of it was 
to give the selected creditor a preference. 
It is essential, however, that the transferee 
should be innocent of the fraud intended 
by his debtor, and if ho is innocent the 
mere fact that preference has boon given 
to one creditor over the other, does not in 
itself render the transaction in favour of the 
preferred creditor voidable under section 53 
of the Transfer of Property Act [ITanffa 
Bihtv, Pnnnamina(2)f Mahim Lnlv. Mooshahar 
Sahti (3) and Chidambaram CliPttiar v. Sami 
Aiyar (4).] 

The protection afforded to bona fide trans- 
ferees for value cannot, however, be extended 
to gratuitous transferees, who obtain pro- 
perty in fraud of the creditors. Section 53 
of the Transfer of Property Act declares 
that where the effect of a transfer of im- 
moveable property is to defraud, defeat or 
delay the creditors of the transferor and such 
transfer is made gratuitously the transfer is 
presumed to have been made with such inten- 
tion as aforesaid. The deed of gift in favour of 
the sons was executed by Mohammad Ibrahim 
after his resignation or dismissal. The 
property comprised in the deed of gift is 
worth Rs. 1,000. The object of Mohammad 
Ibrahim in executing the deed of gift in 
favour of his minor sons obviously was to 
Avithdraw the proper' y from the grip of his 
creditor.s. 

(1) 8A.178;A.W.N. (18£6) 61. 

(2) l7M.L..b 11. 

(8) 84 C. 909: 6 0. L. J. 410j 1 1 C. W. N. 88Q. 

(4) 8G M. 6; 16 M. L. J. 427; 1 M. L. T. 861. 


It has been argued by the learned Counsel 
for the appellant that the object of Moham- 
mad Ibrahim in getting sales and mortgages 
effected in favour of his sons in any event 
was to vest the beneficial interest in the 
same in his sons, but ns observed by their 
Lordships of the Privy Council in Monhne 
Sayynd VzJiur Ali v. Mnsmmat Behee JJlfat 
Fatima (5^, ihe criterion in such cases is 
to consider from what source the purchase- 
money came, and there is no presumption 
tliat a purchase made with the money of one 
person in the name of another was for the 
benefit of that oilier, or ihat from a pur- 
chase made by a father in the name of his 
son a presumption could be drawn that it 
was for the benefit of, or for the advance- 
ment of, that son. The motive with which 
a bennmi purchase is entered into, the 
position of the parties to the transaction and 
their relation to one another, the possession 
of the property concerned and of the title- 
deeds thereof, the source and adequacy of 
the purchase-money and the previous and 
subsequent conduct of the parties to t]ie 
transaction afford valuable data for deter- 
mining the intention of the parties and 
the nature of the interest, if any, sought to 
bo created. The circumstances of this case 
and the evidence adduced clearly indicate a 
systematic attempt to invest all moneys, 
whether lawfully or unlawfully acquired, in 
the names of minor sons, wife and of her 
relations so ihat in any event the property 
so acquired may bo safe and beyond the 
reach of creditors, though the method by 
which the money may liave been obtained 
may have carried with it a liability to 
account for the same. The learned Subor- 
dinate Judge was fully justified in treating 
the tmnsactions otlier than the gift made in 
lieu of dower as fraudulent and collusive, the 
real purchaser or mortgagee in each case 
having been Moliammad Ibrahim Ir'mself. 

The appeals of Mohammad Salim, Bande 
Hasan and Raunaq Ali are, therefore, dis- 
missed with costs. The appeal of Mnsammnt 
Ahmadi is also dismissed except in regard to 
the house conveyed by the deed of gift, 
dated the 17th January 1000, which will bo 
exempted from the sale. Mvmmmat Ahmadi 
will got her costs in proportion to her 


(.6) 18 M. I. A. 282 p. 247; 1.8 W. E. (P. 0.> Ij 4 B. 
L. E. (P. 0). If 2 Sar. P. 0. J, 622; 20 Bug. Kep. 688. 
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success from the respondent, who will get 
his costs from her according to the result. 

AppeaU diamisml. 


ALLAHABAD HIDH COURT. 

Sr(;oxd Crvifi Appral No. 1291 op 1918. 

July 2. 1914. 

Present: — Mr. Justice Sunder Lai. 
HABIBULLAH and otiiri?s — Dependants — 
Appellants 
versus 

KALIAN DAS and otubh.s — PLA rxTrpps--- 
Respondents. 

Atjra Ten^tncn Art ( FF nf IDOl «.v. 1 1.,22 —Grut'e Innd 
—A^ncnUuniJ p>n —Sk 'TMhin/h — J/f rin Uction. 

Land held as a ^?n>vc• is no* h^ld for agricultural 
purposes, and ns such the provision.^ of the Agra 
Tenancy Act do not apply and .section 22 of rho 
Act docs not govern succession to such land and the 
Civil Courts have jurisdiction to entertain a suit 
ivdating to it. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 9th June 
1918. 

Dr. S. N. ^Vo^, for the Appellants. 

Mr. BewHt Knni'ir Muk^rje'^^ for the Re- 
spondents. 

JUDGMENT. — This suit arises under the 
following circumstances. The defendants 
are zemindars of the village. On July 27th, 
1877. their ain^estors gave a plot of laud, 
5 highas 18 bisums in area, to Devi Das au<l 
M-ui Singh for the purposo of planting a 
grove. The condition was that the vendees 
were to remain in possession of these plots, 
plant a grove and pay half the income by 
way of rent to the zemindars. Devi Das and 
Man Singh accordingly proceeded to plant 
the grove in question. They con.structed a 
pucca well and a piyaoo (place where water 
for drinking is kept and supplied) and built 
a boundary-wall, and remained in possession 
of the land daring their life-time. Some 
of the zemindars transferred a portion of 
their zemindar i right in this i>lot by way 
of two mortgage-^ ta Devi Das and Man 
Singh. Devi Das and Man Singh, therefore, 
are now mortgagee.^ of a portion of this 
grove. Devi Das died eleven years ago and 
Man Singh died about nine years before the 
suit. They were succeeded by their widows*, 
both of whom are said to have died two 


m 


years before the institution of the suit. 
Disputes arose as to mutation of namea after 
the death of the widows. The plaintiffs, who 
are the nephews of Devi Das and Man Singh, 
claim po8ses.si()n by right of inheritance and the 
defendants zemindars claim that the grove in 
question passed over to them by reason of 
the widows having died without any heirs, 
and that, therefore, they were entitled to 
succeed under the Tenancy Act. The 
Revenue Court.s maintained the plaintiffs in 
possesvsion to the e.xtent of the mortgagee in- 
terest of Devi Das and Man &ingh and they 
maintained the zemindars in po.sses8ion of 
the remainder. The plaintiffs have, therefore, 
now brought a suit for the recovery of 
possession of so much of the grove as is 
not in their possession and for Rs. 115 on 
account of damages for fruit and wood 
appropriated by the defendants. The defence 
to the suit is that it is not maintainable 
in the Givil Court, that Devi Das and Man 
Singh were agricultural tenants who had 
acquired rights of occupancy, that tliey have 
died without leaving any heir and the pro- 
perty, therefore, escheated to zemindars^ 
Tliere were also some minor defences as to 
the money portion of the claim. The Court 
below has decreed the claim for possession 
of the property and for Rs. 15 on account 
of damages. Jt Ims lield that the claim 
was maintainable in the Civil Courts, 
that Devi Das an<l Man Singh were 
not agricultural tenants and that the 
plaintiffs were their heirs. Dr. Sen has urged 
that the grove held by Man Singh and 
Devi Das must be deemed to have been 
held by tliem for agricultural purposes and 
that, therefore, they were tenants within 
the meaning of that term as used in the 
A 5 ?ra Tenancy Act and as the plaintiffs did not 
share in the cultivation of the holding at 
the time of the tenants’ death, they were 
not entitled to succession under section 22 
of the Tenancy Act. The first point, there- 
fore, for consideration is whether Devi Das 
and Man Singh were agricultural tenants 
and whether they held the land for the 
purpose of agriculture within the meaning 
of the definition of that term in section 4 
of the Agni Tenancy Act. Under that 
Act the term land means “land which is 
let or held for agricultural purposes.” What 
is an agricultural purpose within the meaning 
of this definition has often been the' subjeot of 
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controversy and the mlinsrs of >ho Hevenue 
Courts have, by no means, been uniform. In 
an American case the term “agriculture” is 
deSned to bo *the art or science of culti- 
vating the ground specially in holds or 
large quantities including the preparation 
of the soil, the planting of seeds, the 
raising and harvesting of crops” [ Billortl v. 
Wehh (1)], and using for an agricultural 
purpose” is detined in a recently published 
American Dictionary of Words and Phrases 
Judicially Defined as ‘ the using of the 
soil for planting seeds and raising and har- 
vesting of crops and the rearing, feeding and 
management of the life stock,” 

In this case it is clear that the land had 
not been given for the purpose of grow- 
ing ordinary crops on the land. It had been 
given for the purpose of growing trees — both 
timber and fruit trees. The Board of 
Revenue in several cases has held that 
land given for the purpose of planting a 
grovo was not granted for agricultural pur- 
poses. Those cases have been referred to 
in the judgment of the Court below. But 
in a more recent case the Board of Rovenno 
has thrown doubt upon the point settled by 
the previous case.s. In the Revenue Reports 
for the Provinces of Agra and Oudh, pub- 
lished by Munshi Banke Behary and Baba 
Nrit Behary Mathur, at page 70 of Part 
ill, there is a judgment of Sir Leslie Porter 
and Mr. Darrah, holding that land on 
which stood a guava grove was land held for 
an agricultural purpose. In a more recent 
case decided by the Boar.l of Hovonuo 
which is published in Part' 11 of the same 
reports there is another derision of that 
tribunal distinguishing the ca.s 0 already cited 
by me. Mr, Reynolds at page 38 observes in 
that case as follows : “Now that ruling 
has given rise, I think, to a good deal of 
misconception and has been extended by the 
lower Courts beyond the .'original intention 
of the then members. It will be noticed 
that in that case a tenant of a guava grove 
was seeking to eject the sub-tenant to whom 
he had let it. A guava plantation is not 
a grove in the ordinary acceptation of the 
word, and the Board did not then and 
has not since fully considered the case when 
land is given to a tenant for the explicit 


purpose of planting a grove on it and the 
land maintains its character of grovo 
land. Now the custom generally prevailing 
in these Provinces with regard to tenants’ 
groves was laid down in Select Decision 
.No. 1 of 1892 and it was then clearly 
decided that the grove- holder is a tenant 
paying rent. This decision was crystallized 
in the definition of rent and tenant given 
in section 4 (3) and (5) of the Tenancy 
Act. But groves are, in my opinion, equally 
fdearly not land’ as defined in section 4 
(2). If they were ‘land’ within that defini- 
tion, there would be no need to differentiate 
them from land (as the Act does) in the 
definition of ‘rent’ immediately following. 
The reason of this difFerentiation is, I 
think, clear when one recollects that, as 
a rule, under the custom of the country 
when a mango grove? is cut down the land, 
on which it was, reverts to the zemindar. 
The grove-holder only owns the trees and 
has no rights as a rule in the lands after 
the trees have been cut, though so long as 
the trees exist he has a right of way over 
the land to get to his trees and a right 
to use the land for the purpose of gatliering 
the fruits and tending the trees.” Along 
with this view of the law expressed by the 
highest Revenue tribunal, I have to con- 
.sider the recent decision of this Court on 
the point in the case of Hadi Ha^an Khan 
v. VaH Eini (2). Grriffi.i and Chamfer, 
JJ., after considering the cases on the 
subject, came to the conclusion that land 
held as a grove whether on payment of 
rent or not is land hold not for agriculi nral 
purposes, and the same view was given 
effect to by Knox, J., in a ca.se which went 
up in appeal under the Letters Patent to 
their Lordships the Chief Justice and Mr. 
Justice Banerji. The case is that of Muhanu 
mad hmoil Khan v. Mithu Lai (3). The 
point arising in that case was whether the 
holder of a grovo was competent to transfer 
his right to a third party. If land let for 
planting a grove bo deemed to be let for 
agricultural purposes the holder of the 
grove becomes an occupancy ten.ant after 
the lapse of twelve years and he cannot have 
transferred his right. Both the Chief 


[2) 13 Ina. 0-18. 4ir{ 11 A. L. J. 21P| 33 A. tB\ 
;3) 17 lad, Cm, 036^ 11 A. U L 649. . 
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Justice and Mr. Justice Knox were of 
opinion that the holder of a grove must 
he deemed to have aright to transfer the 
same. Mr. Justice Banerji was, however, 
tlnable to come to the same conclusion. 
But his judgment in a similar case in which 
he had come to the same conclusion was 
taken up in appeal under the Letters 
Patent before the Chief Justice and Mr. 
Justice Tndball and their Lordships over- 
ruled the contention that the rights of a 
grove -holder were not transferable. It is 
clear that the consensus of authority of 
cases decided in this Court as also those 
decided by the Board of Revenue is in 
favour of the view that land held as a 
grove is not held for agricultural pur- 
poses.” That being so, the provisions of 
the Agra Tenancy Act are not applicable. 
The Civil Court, therefore, had jurisdic- 
tion to entertain the case and the pro- 
visions of section 22 of the Agra Tenancy Act 
were inapplicable. The plaintiffs, as has been 
ruled by the Court below, are the heirs 
of Devi Das and Man Singh under the 
Hindu Law and their claim has been 
rightly decreed by the Court below. 1 dis- 
miss the appeal with costs. 

Appeal dismi^med. 


CALCUTTA HIGH COURT. 

CivUj Appeal No. 1517 of 1911. 
January 21, 1914. 

Present : — Justice Sir Asutosh Mookerji, Kt., 
and Mr. Justice Beachcroft. 

SASI BHUSAN DEY and another — 
Plaintiffs — Appe llants 
versus 

UMAKANTO DEY and others --Defendants 
— Respondents. 

Bsnjil Tenancy Act {VI [[ of 1885), 61, 02, Sch. 

lilt 2, (a ) — of rent — Suit fir rent — 
Lhnitation — Contraett CDnefrncthn of -Terme plain—^ 
Or if tvidencct whether admmihle to vary ferms-^ 
Bengal Tenancy Act (Vfll of 1869^, f. 46. 

Where the terms of a contract are plain, the inghts 
of tin parties m ist clearly be determine J up m tho 
terms of the contract; oral evidence is not admissible 
to show that the parties really inteuded to entor into 
a contract different from that embodied in tho 
ustrumeut itself. 


Afar alias Oodai Moral v. Burja Kumar Ohoehf 
1 Ind. Cas.842, 12 C. L. J. 019; 15 C. W. N. 240, fob 
lowed.' 

The provisions of sections 61 and 62 of the Bengal 
Tenancy Act, taken as a whole, support the view 
that the period of limitation prescribed by Article 2, 
clause (rt), of Schedule IH of the Act is applicable to 
a suit for rent wherever rent has been deposited 
under section 01, even though the allegation of the 
tenanr that what- he had deposited was the full 
amount due at the time may ultimately prove to be 
incorrect. 

8 ifi Prasad Oarga v. Manmatha Nath JTar, 18 Ind. 
Ca*:*. 412; 18 C.W.N. 84, and Srtdhar Roy v. Rumeswnr 
Singy 15 C. 163, distingaished. 

The omission from section 61 , Bengal Tenancy Ac*^, 
of the words “what he (the tenant) considers to bo tl e 
full amount of rent due from him at tho date of tl © 
tender” (section 46 of Act VIII of 1869 B. C.) and 
the substituti m in li'*a thereof of the words, “the 
full amount of th'* money then due,” (section 61 of 
Bengal Tenancy Act, VII I of 18S5) does not really 
indicate a changj in the law, as the words omitted 
wore snp 'rlluous. 

Where the parties have agreed that upon failure 
to deliver tho rent payable in kind a fixed sum would* 
bo piid iu li'^ii tlnrof, tho eiitiro rent is payable in 
cash and tho provisions of section 61, Bengal Tenancy 
Act, are applicable. 

Qn?rsR . — Whether rent payable partly in cash and 
partly in kind where no money value is fixed can be 
deposited under section 61, Bengal Tenancy Act? 

Appeal against the decree of the Sub- Judge, 
Khulna, dated 22nd March 1911, confirming 
that of the Munsif, Basirhat, dated 31st 
January 1910. 

FACTS. — The material facts of the case 
will sufficiently appear from the judgment 
of the High Court. 

The terms of the hahullait which is in Bengali 
and lias been referred to in the judgment so 
far a.s they are relevant may be briefly given 
as follows. — 

“ ♦ * ♦ * rent is fixed at 

3 his 0 catJiis of paddy and Rs. 9 in cash 
^ * * * * * execute 

this kabtdiaf and agree to pay you year by 
year Rs. 9 in cash and a share of the produce 
viz., 3 his 6} cathis of paddy as the annual 
rent of the said land as per kistbandi men- 
tioned below # » ♦ # # 

in default of the paddy we .shall pay Rs. 39 
the price thereof, year by year, as per the 
said kists * # ♦ ♦ # # 

On or before (lit within) the 30th Falgoon wo 
.shall pay yon the aforesaid paddy or in lieu 
thereof Rs. 39, the price of that paddy, and 
Rs. 9 rent in cash, in all Rs. 43 * * •*.” 

The defendant in his defence raised two 
iiuestions ol ^aw: (1) the plaintiff was not 
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entitkd ta the market value of the paddjr un- 
delivered but only tor Kg. 3P a» stated in the 
contract, (2) that the claim waa barred in 
respect of the years 1312 to 1314 inasmuch 
as the suit was instituted on 14th April 1900 
more than six months after the deposit was 
made under section 61 of Bengal Tenancy 
Act VIII of 1885 on 2Dth March 1908. Both 
the Courts below gave effect to these conten- 
tions of the defendant. In second appeal it 
was contended that the plaintiff was entitled 
to the market- value of the paddy and 
that the suit was not birred under Schedule 
HI, Article 2, clause (a), of the Act which 
c annot be held to govern the present case a.s 
the tleposit made under section 61 of the Act 
was not a valid deposit, not lieing the full 
amount due from the tenant and in this 
respect there has been a change in the law as 
it stood under section 46 of the old Act, VI [ I 
(B. C.) of 1869. This led to a construction 
of the sections 61 and 62 of the present Act 
in comparison with section 46 of the old Act. 

Babu Snrendra Chandra Sen, for the Appel- 
lants^ 

Babus 7). N, Oha-dcravarfi and Brojtt Lai 
Charkravarti, for the Respondents. 

JUDGMENT. —This is an appeal by the 
plaintiffs in a suit for recovery of arrears of 
rent for the years 1312 to 1315 (B. S.) on 
the basis of a contract of tenancy dated the 
7th May 1877, under which the rent is pay- 
able partly in cash and partly in kind. Tlie 
tenant undertook to pay Rs. 9 in cash and to 
deliver a specified quantity of paddy. The 
plaintiffs allege that rent has not been paid 
and seek to recover the cash rent as also 
the value of the paddy at the market rate 
thereof. The defendants resist the claim 
substantially on two grounds namely, firttf, 
that the plaintiffs were not entitled to the 
market-value of the paddy but only to Rs. 39 
annually as stated in the contract of tenancy; 
and, (teconddif, that the claim was barred in 
respect of the years 1312 to 1314, inasmuch 
as the suit had been instituted on the 
14th April 1909, more than six months after 
a deposit had been made in Court on the 20th 
March 1908 under section 61 of the Bengal 
Tenancy Act. The Courts below have given 
effect to these contentions of the defendants. 
On the present appeal, two points have been 
urged on behalf of the plaintiffs, namely, 
first, that they were entitled to the price of 


the paddy according to the market rate, and 
secondly, that the suit is not barred by limi- 
tation under Schedule Til, Article 2, clause (a), 
of the Bengal Tenancy Act. 

As regards the first point, the terms of the 
contract make it plain that there is no foun- 
dation for the contention of the appellants. 
The tenants agreed to pay Rs. 9 in cash and 
to deliver a specified quantity of paddy. The 
contract then provided that if the tenants 
did not deliver the paddy, they should, year 
by year, according to the instalments speci- 
fied, pay R»s. 39 as the value of the paddy; in 
a .subsequent part of the document it was 
stated that the tenants would pay Hs. 48 in 
all to the landlord namely, Rs. 9 in cash and 
Rs. 39 in lieu of the paddy, if it remained 
undelivered. It is plain that the parties 
contracted that if tlie paddy remained 
undelivered, the tenants would be 
liable to pay to the landlords a fixed sum 
of Rs. 39 as its value. Referen(*e has been 
made to judicial decisions on this point, but 
the rights of the parties must clearly be 
determ ijiotl upon the terms of the contract, 
and oral evidence is plainly not admissible 
to sho\v that the parties really intended to 
enter into a contract different from what 
has been embodied in the instT'ument before 
us. The decisions to which reference has 
been made were all reviewed in the case of 
Afar alias Godai Moral v. Snrja Kumar Ghoith 
Q) and that decisioji clearly is of no assistance 
to the appellants. The first point Cf)n- 
sequently fails. 

As regards the second point, it has not 
been disputed that on the 20th March 1908 
the tenants deposited in Oourt a sum of 
R.S. 249-10 under section 61 of the Bengal 
Tenancy Act, on the allegatioji that that was 
the full amount of money then due by them 
to the landlords. After this deposit had 
been made, a Receipt was gmntcul to them 
as provided in sub-section (1), section 62, 
and a notice was also served upon the 
landlords on the 2nd June 1908. The suit 
was not commenced till the 14th April 1909. 
The plaintiffs contend that as the amount of 
money deposited was less than the full amount 
of money actually due at the time, there was 
no valid deposit under section 61, and 
that, consequently, the period of limitation ‘ 
prescribed in Schedule III, Article 2, clause(a), 

(1) 7 lud. Cas. 842j 12 0. b. J. 640; W.N. 240. 
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does not govern the case before us. Jn 
supporting this view, reliance has been 
placed upon the case of Saf:i Prasad Garga v. 
Manmatha Nath Kar (2). On behalf of the 
respondents, it has l)een argued that upon 
a true construction of section 61, it 
follows that notwithstanding the fact now 
established that the amount deposited was 
less than the full amount actually due, the 
period of limitation proscribed by Schedule 
111, Article 2, clause («), is applicable. In 
support of this view, reliance has been placed 
upcin the observation in the case of Hridhar 
Roy v. Raincswar Sing (3). The question 
raised is not free from difficulty, due mainly 
to the obscurity of the language of the 
legislative provisions on the subject. 

Sub- section (1) of section 61 provides that 
ill the four cases specified therein, the tenant 
may present to the Court having jurisdiction 
to entertain a suit for the rent of his tenure 
or holding an application in writing for per- 
mission to deposit in the Court the full 
amount of the? money tlion due. Sub-.‘5ection 
(2) provides tliat the application shall con- 
tain a statement of tin? grounds on which it 
is in ide and shall be signefl and verified in 
the manner prescribed in Order IV, rule 13, of 
the Code of Civil Procedure, On behalf of 
the plaintiffs stress has been laid upon the 
words “tlie full amount of the money due’* to 
support the argument that if it subsequently 
turns out tfiat what has been deposited i.s 
less tlian the full amount due at the time of 
the d'-'posit, fhe iloposit, though made 
ostensibly under section 61, does not operate 
as a valid deposit. This view is supported 
to sorao extent by an observation in the case 
of Sii^i Prasrl Garga v. MamnaGia Nath Kar 
(2). Ill that case, the tenant had under 
section 61 deposited a sum which was 
nltiniitely proved to be much less than 
the am milt really due. The landlord ignored 
the deposit and brought a suit for recovery 
of what ho considered to be the whole amount 
due. The question, consequently, arose 
■whether the tenant was liable to pay interest 
on the amount previously deposited, which 
the landlord had ignored and had not 
withdrawn fi*om CouH. This Court held that 
the landlord was entitled to claim interest 
upon this sum, on the ground that as the 

(2) 18 liid. Gas. 442: 18 C. W. N. '84. 

(3) 15 G. 186. 


money was not all that was due and was not 
anything like what was due, the deposit was 
not a good deposit under section 61 of the 
Bengal Tenancy Act. As regards this state- 
ment, it must be observed, in the first place, 
that the point is assumed; and we have 
ascertained from the learned Vakil who argued 
that case on behalf of the appellant that the 
question of the true meaning of section 61 
was not liaised. In the second place, it 
cannot be overlooked that no reasons are 
assigned for the conclusion reached. In the 
4}hird place, it is possible to hold, upon the 
special circumstances of that case, that there 
was no honajide deposit under section 61 of 
the Bengal Tenancy Act, inasmuch as while 
a sum of more than Rs. 2,000 was actually due 
the tenant had deposited less than Rs. 1,000, 
and no suggestion appears to have been 
made that this was attributable to a honafide 
dispute between the parties as to what was 
due at the time. In the fourth place, it is 
worthy of note tliat the earli(‘r decision 
in Sridhur Roy v. Ramesioar Singh (3) 
was not brought to the notice of the 
Court. Under these circumstances, we 
do not feel pressed by the olweiwation 
in Sati Prasad CJrorga v. Mannnvtha Nath 
Kar (2) upon which much reliance has 
been placed on l^ehalf of tlie appellants. As 
regards the decision in Sridhnr Roy v. 
Banieswar Singh (3) we may observe 
that although the obset»^>ations contained 
therein assist the respondent, they must 
be regarded as obiter dicta. The question in 
controversy in that case was, whether the 
landlord was competent to intt?rvene when 
an application had been made by a tenant 
for leave to make a deposit under section 61 
of the Bengal Tenancy Act. The Court 
held that the Bengal Tenancy Act did not 
provide any machinery for the intervention 
of the landlonl at that stage. This view 
was sufficient for the disposal of the case 
and it was not necessary to consider the 
effect of a deposit for a smaller amount than 
what was actually due. The position, conse- 
quently, is that the question raised before 
us must be treated a.s one of first impression 
and decided upon a construction of the 
language of the statutory provisions on the 
subject. 

We have already referred to the words 
used in sub-section (1) of section 61, of 
which tl^ most material are that *‘the 
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amount of the money then duo is to be de- 
posited by tho tenant.” Had thoso worJs 
stood by themselves, the contention of the 
appellant would carcy considerable weight. 
But the provisions of section 61 must bo 
taken along with those of section 62. Sub- 
section 2 of section 62 providos that a receipt 
given under that section shall operate as 
an acquittance for the amount of rent pay- 
able by the tenant and deposited as afore- 
said in the same manner and to the samo 
extent as if the amount of rent had been 
received by the landlord or the person entitl- 
ed t) receive it. This provision has obviously 
an important bearing upon the question raised 
before U3. The Legislature has provided 
that orne a receipt has been given by tho 
Court after a deposit has been mide, the 
receipt operates as an acquittance, not for 
the whole amount due, but for the amount 
of rent payable by the tenant and deposited 
as aforesaid, in t!io same manuyr and to the 
same extent as if that amount of rent had 
been received by the landlord. The elfect 
clearly is to mxke the amount deposited 
operate as a part payment of the sum 
actually due. Our attention has boon 
drawn to section 4J of Act VXII of 1863 
(B. 0.), in which provision was raide for 
the deposit of rent by tenants. It was 
laid down that a toiianb mig!it tender pay- 
ment of what he considered to be the full 
amount of rent* due from him on the dite 
of the tender t> his lindlorJ, and if the 
tender was not accepted and a receipt in 
full nob forthwith granted, the tenant was at 
liberty to deposit such amount in Court, that 
is, the amount which he considered to be 
the full amount due from him at the time. 
It has been suggested with some plausibility 
that the omission of the words, ‘ what he con- 
siders to be the full amount of rent duo” 
and the substitution, in lieu thereof, of 
the words, ‘ the full amount of money then 
due,” indicates an alteration in the law, and 
that the tenant who makes the deposit under 
section 61 does so at his peril; in other words, 
if in a suit brought by the landl wJ, it 
ultimately transpires that what has been de- 
posited is less than tho amount due, the 
tenant loses the benefit of section 62. In 
our opinion, tbis argument should not prevail 
and tha apparent variation of hngaago does 
not really indicate a change in the .Jaw. 
Undbr Act VlII ' of * 1869, Schedule A, a 




tenant had to state on oath that he desired 
to pay in Court the full amount which ho 
owed to the landlord and under section 61, 
sub-section (2), of the Bengal Tenancy Act 
he has to verify hia application for leave 
to make the deposit. In fact the words 
omitted from section 51 are superfluous, and 
their omission doe.s not .consequently indicate 
that the law in thia respect has been altered; 
this, indeed, was the view taken in 
Sridhur Boy v. Bameswar Singh (3). It 
has been strenueusly urged, however, on 
behalf of the appellant that this view of the 
law will enable an unicrupulousi tenant to 
avail himself of tho provisions of section 61 to 
reduce the period of limitation ordinarily 
available to a landlord for tho institution of 
a suit for rent by a deposit of a smaller 
amount than vvaat is really due to him. 
This censoiuonce, n > doubt, follows from the 
interpretation we have place i upon section 
61, but this ii no disadvantage t > tho lanllord. 
Tho tenant, who makes a short deposit under 
section 61 and thereby drives tho landlord 
to a suit earlier than wouLl otherwise be the 
caso, may, on tho other hand, find himself 
at a disadvantage. The Legislature may well 
have intonded that when there is a dispute 
as to tho amount of rent and a deposit has 
beon made by the tenant, the controversy 
should be settled asspeelil/ as practicable, 
an I from this point of view may have 
assigned the comparatively brief period 
of limitation m)ntion3 I in Artiedo 2, clause 
(a), of Sehedule III of tho Bengal Tenancy 
Act. 

It has finally been urged that tho effect 
of the view we take is to compel the landlord 
in a man nor to accept part payment of rent, 
whereas he is iDt ordinarily bound to accept 
rei^t unless, the wholo amount due is tendered. 
This also may bo a possible c msoquence of 
the interpretation wo have adopted, if it be 
assumed that the landlord is not bound to 
accept part payment, as to which we express 
n > opinion. But this, again, is not a dis- 
advantage to tho lanllord. Aj soon as a 
deposit has been made under section 61 on 
the allegation that tho amount deposited 
represents tho whole amount duo from tho 
tenant to tho landlord, anl a notice has been 
served upon tho latter, it is open to him to 
withdraw the money from Court and to 
initiluto a suit for tho roenvery of the balanc^ 
which ho considers to bo due from the 
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teiiunt. On these grounds, we are of 
opinion that the provisions of sections 61 
and 62, taken as a whole, suppoi*t the 
view that the period of limitation 
prescribed in Article 2, clause (a), of 
Schedule III of the Bengal Tenancy Act 
is applicable to a suit for rent wherever 
rent has been deposited under section 61, 
even though the allegation of the tenant that 
what he had deposited was the full amount 
due at the time may ultimately prove to bo 
incorrect. 

It has finally been very forcibly argued 
on behalf of the respondents that if the view 
were not adopted, there would be no occa- 
sion for the application of the special period 
of limitation prescribed in Article 2, clause 
(a), of Schedule III of the Bengal Tenancy 
Act. For if the view be maintained that 
a deposit of a smaller amount than the full 
amount actually due is not a valid deposit 
under section 61 and docs not attract the 
operation of the special period of limitation, 
a suit by the landlord instituted for the 
recovery of the sum claimed by him would 
be defeated, not because it was barred by 
limitation, but because there was no founda- 
tion for his claim. On the other hand, it is a 
reasonable view of the possible intention of 
the Legislature that when a deposit has 
been made under section 61, the landlord 
should come into Court within six months 
of the receipt of notice of tiie deposit. If 
he does so, the question of the amount, if 
any, still due to him would be determined 
by the Court. If he comes after the expiry 
of the prescribed period the question must 
be deemed as no longer open to controversy. 
In this view, the second contention of the 
appellants cannot be supported. 

We may state that it was faintly suggested 
for the appellants at one stage of the argu- 
ment that section 61 has no application to 
the present case, because rent was payable 
partly in cash and partly in Lind. It may be 
conceded that no deposit can be made of 
rent in kind under section 61 of the Bengal 
Tenancy Act. But where, as here, the parties 
have agreed that upon failure to deliver the 
rent payable in kind a fixed sum is to be 
paid in lieu thereof, the entire rent is payable 
in cash, and in a case of this description the 
provisions of section 61 are clearly appli- 
cable. 


The result is that the decree of the Sub- 
ordinate Judge is affirmed and the appeal 
dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 135 of 1913. 

March 28, 1914. 

Present', — Mr. Justice Ratique. 

M ANBH ART — De fe \ d an t — ^App li c a n i 
versus 

SUMER CHAN D — Plaintiff — Respondent. 

(h'vtl Procedure fW (Art T IJK)8), O. XXIIl, 
r, l—~Wtthdraira( uf »uit iiufh jterunnsiou to hriny 
froth Oft ? — SufU-nienf ground — Otniftaion to include 
in plaint f^eiernl incoimittent ciusen of action, ejfect of. 

Tlic uiniesioii by the plaintiff to include in hib 
plaint all his causes of action, which are inconsisteui 
with each other, cannot be said to constitute a formal 
defect in the suit and is not a sutticient ground to 
allow him to withdraw tlie suit with permission to 
bring a fresh one. 

Where the plaintiff sues on the basis of adoption 
aud the defendatit denies the adoption, plaintiff 
cannot b<' allowed to withdraw the suit with per- 
mission to bring a fresh suit on the basis of a Will, 
a.s the dismissal of his suit oii the basis of the 
adoptiou w'ould n jt op irate as a bar to his new suit 
on the basis of the Will. 

Suhrahm'iuiatn Vhettg v. Authinnraganam, 7 M. L. 

J. 288, referred to. 

Civil revision from an order of the Mnnsif 
of Saharanpur. 

Mr. Fearay Lai Banerji, for the Applicant. 

Mr. Agha Raider^ for the Opposite Party. 

JUDGMENT. — The facts which have 
given rise to the pre.sent application for revision 
are as folbtys:-— Tho plaintiff-respond^nt 
iastituted a suit in the Court of the Munsif 
of Saharanpur for the recoveiy of certain 
property on the allegation that he wae tho 
adopted son of the last owner of the pro- 
perty, rw., Niadar Mull, The allegation of 
adoption was denied on behalf of the defend- 
ant-applicant, who. is the widow of the 
brother of Niadar Mull. Before- the oral 
evidence was begun for the parties the plaintiff 
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filed an application in the Court of the Munsif 
under Order XX QI, rule ly prayin^T that 
he may be allowed to withdraw his suit with 
leave to bring a fresh one. In his application 
the plaintiff stated that he had a right to 
succeed U) the property of Xiadar Mull, not 
only on the ground of adoption but on other 
grounds also. But as he thought adoption to 
be the strongest reason for succession he men- 
tioned that only in his suit; but finding that 
the lAuestion of adoption had been put in issue, 
it became necessary for him to withdraw the 
suit and mention all the grounds upon which 
he was entitled to succeed to the property of 
Xiadar Mull, and incase he omitted to mention 
grounds other than adoption he was afraid 
that he would be debarred from seeking 
relief by another suit on their basis. The 
Pleader for the plaintiff, when pressed to 
mention other grounds entitling his tdient to 
succeed to the property i»f Xiadar Mull, 
mentioned one only, ciz., that there was a 
Will in favour of his client. No mention 
was made of the name the testator but 
presumably the plaintiff meant the testator 
to be Xiadar Mull. The learned Munsif, 
inspite of the objection of the defendant- 
applicant, granted the application and allowed 
the plaintiff-respondent to withdraw 
his suit, permitting him to bring a 
fresh one. The defendant has come up in 
revision to this Court. It is contended on 
her behalf that the learned Munsif has eri*ed 
In allowing the plaintiff to withdraw his suit 
with leave to bring a fresh one. The 
application, dated July 81st, 1913, made on 
behalf of the plaintiff- re.spondent does not 
disclose any of the I'easons mentioned under 
Order XXIII, rule J . The plaintiff had come 
into Court on the allegation that he was the 
adopted son of Xiadar Mull and if that 
allegation was pnt in issue, he cannot make 
that as a grievance and ask the Court to allow 
him to withdraw his suit because the allega- 
tion which was the basis of his claim was 
put into issue. It is further argued that the 
statement in the application, that the other 
grounds upon which the plaintiff, acoording 
to him, is entitled to succeed to the property 
ol Nia^r Mull cannot form a basis of another 
suit in case of tlie dismissal of the suit based 
on the allegation of adoption, is incorrect. 
For the plaintiff -respondent h is strenuously 
urged that this. Court could and should 
interfenp only for reasons given under secfiou 


115 of Code of the Civil Procedure. In the 
present case the learned Munsif. had jurisdio- 
tioii to entertain the application made by the 
plaintiff and has not exercised his jurisdic- 
tion with illegality or with material irregular- 
ity. I think that the application of the 
defendant must prevail. There is no doubt 
that on the revision side this Court must see 
that the oi*der complained of has been passed 
either witlirmt jurisdiction or by omitting to 
exei^cise jurisdiction which was vested in the 
Court passing the order or liad been passed 
illegally or with material irregularitiy. In 
the present case the order of the learned 
Munsif is challenged on the grf)und that it 
does not fall under either of the tw(» reasojis 
given in Order XXllI, rule 1. The omi.ssiori 
by the plaintiff to includi' in his plaint all his 
causes of action, which are inconsistent 
with each other, cannot be said to constitute 
a formal defect in the .suit. The only gnjund 
upon which the order of the lower Court 
can l)e .supported is the one given in clause 
(h) of Order XXllI, rule 1. Under the .said 
clau.se a Court can allow the plaintiff to 
withdraw his suit witli leave to bring a fresh 
one for suffioient grounds. In this case it 
does not appear to me that any sutficionf 
ground was made out before tlie leai'iied 
Munsif to enable him to permit the plaintiff 
to withdraw his suit. The omission of the 
mention of a Will said to have been executed 
by Xiadar Mull in favour of tlie plaintiff 
could form the basis of a separate suit as the 
dismissal of the suit on basis of adoption 
would not have operated as a bar. This is 
clear from the case of Snbramaiua CheUi 
V. Ant h Inara tf a nan (1). The application is, 
therefore, allowed with costs and the order 
of the Coui*t behnv is .set aside. The »>rigiiial 
.suit of the plaintiff will pr(x*eed. 

AppUoatim aHoireiL 

(1} 7 M. L. J. 2«s. 
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COURT OF THE BOARD OF 
REVENUE, UNITED PROVINCES. 

Petition No. 5 of 1912-13 of 
Kheri Distriot. 

August 13, 1913. 

Present: — Mr. D. C. Baillie, S. M.. and 
Mr. G, A. Tweedy, J. M. 

HULAS SING H — Plaintiff— Appellant 
versus 

J[T SINGH — Defendant — Rksfon dent. 

Ltmdlord and tenant — Patwari’s papern^ entry m, 
interpretaiion of — Snb-tenant^ t^epheiv of Bir-JioUler — 
JRenty non-payment of, effect of — Shikmi 
meaning of. 

Mere entry of one’s name in tho Pittman* s papers 
as a sab-tenant of another does not prove that the 
relationship of landlord and tenant exists between 
them, if there are, apart from the entry, other 
things supporting inference to the contrary, non- 
payment of rent and relationship between the 
parties. The entry in such cases simply means 
that the Patimri finding a person as cultivating 
the land of another put the former down in his 
papers as a sub-tenant of the latter. 

Appf*al from the deer^'e of the Commis- 
sioner, Lucknow, dated 28th February 
1913, reversing tliat of the Assistant Col- 
lector, Kheri, dated 4th June 1912. 

FACTS. — Tlie plaintiflF was the nephew 
of the defendant. The former was entered 
ill the PaiwarPs papers as a sub-tenant of 
the latter in respect of a certain sir land. 
The defendant issued a notice of ejectment 
against the plaintiff, who contested it on 
the ground that no relationship of landlord 
and tenant existed between them inasmuch 
as they were co-sharers in the said land. 
This fact was admitted in a pi^evious muta- 
tion ease between the parties. Further it 
was found that neither any rent was ever 
paid to the defendant by the plaintiff nor 
was it ever fixed by any Court or agreed 
upon between the parties. The Court of 
first instance cancelled the notice while the 
first Appellate Court uplield it. 

Baba Har Govini T)«s, for the Appel- 
lants. 

Bubu Kim Prasidj for the R3spondent. 
JUDGMENT. 

Tweedy, J. M, — I do not agree with the 
Commissioner. The parties are uncle and 
nephew, and all the entry of shikmi means 
in tliG PatvourCs paper i.s that tlio Patwiri 
found the nephew cultivatiug these plots 
and pat him down as sub-tmiant. This was 
the inferenoe he drew from the facts that 
he observed, but there is no evidence what- 


ever to give any colour to the entry. Admit- 
tedly no rent Avas ever paid or ever fixed 
by any Court or even agreed upon by the 
parties. 

What we liave to decide in this ca.se is, 
not whether respondent is the sole owner of 
the sir or whether appellant ha.s (as Avas 
apparently admitted in the mutation ca.se 
in 1898) any rights in it, but simply 
Avhether the relationship of landlord and 
tenant exists between the parties. The As- 
sistant Commissioner, T think, riglitly found 
that no privity of contract existed. 

I Avoukl decree the appeal and r:jstoro 
the decision of the Assistant Crdlector with 
costs. 

Baillie, S. M. — I concur. 

App?(t1 alhjived. 


ALLAHABAD HIGH COURT. 

Second Civil Apfeal No. bid of 1913. 
July IS, 1914. 

Present: — Mr. Justice Sunder Lai. 
Thahtr DHARAM SINGH— PL.MNriPP -- 
Appellant 
t^ersm 

RAM DIAL SINGH FULLER— Defendant 
— Respondent. 

IT, P, Land Rmrtvt^ Al {HI o/ KOI), x. 
2513 Partition— L'tn I bohnjinjfa different malmlM 

pirtitioned — 8tnf for rorrection of mititakr not barred. 

lTnd:?r tin U. P. L’ln I Act; the 

IleA'enue Courts are given exclusive jurii,dictian to 
partition a mahat. In respect of cacli tmhal 
sepaiute proc.ecding.s f )r pirtitiAu have to be 
instituted. Jf parties are c'»-sharcrs in more nnhals 
one it is not n-'cessary for them to bring all 
the mnhnlt; into Court for partiti m. 

A villagv' was partitioned into two nnhda D, and 
It Mahal D was allotted to the plaintiff. In a 
subsequent Settlement a plot belonging to wahal D 
was by mistake of a clerk iiiclnde<l in mahal G. ^Uo 
plaintiff, who was tlio owner of t/ D, then pur- 
chased a share in mahal G. NVhon mahal G was 
partitioned the plot bolnnging to mih tf D, which had 
by mistake been inoluded in tmhril G, was allotted 
to the defendant. Tin plaintiff, after completion of 
his partition, bnAught a suit for declaration that the 
plot in question bvdong^d to m ihit I> and that the 
partition proeeoding in rnspoct of m th il G did not 
affect it: 

!£'»/(?., that tin suit w.as not barro 1 by section 233 
(A*) of the U. P. Land R>ve:iU) Ait .aai w.i-s thore- 
t'ore, maintainable. 

Tdochmin D.is v. Hanumin Prasalj 8 Ind Caa, 807; 
7 A. b. J. 1166; Tirheni 8ahai v. QoTcM Pramd, 9 Ind. 
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CAS. 475; .^3 A. 440 ; 8 A. L. J. 244; Prasad r.- 

Kadher Mai, A. W. N. (1900) 11, referred to. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 10th 
April 1913. 

Mr. S, 0, Chmdhriy for the Appellant. 

Mr. 8. K. Dar, for the Respondent. 

JUDGMENT. — This appeal arises under 
the following circumstances. The parties to 
this suit were co-sharers of a village named 
Bhankra. In 1898 the village was partition- 
ed and divided into several mahals. One 
of these mahah was assigned to Thakur 
Dharam Singh, the plaintiff-appellant, and 
was named after him. Another mnhal 
known as Mahal Kalan Ohairkhxvnhindgar 
was formed of the property owned by 
persons vrho had not applied for partition. 
Tn this mahal the defendant was a co-sharer. 
In Mahal Dharam Singh a plot of land, 
No. 337, with an area of 2 bighas 7 hiswns 
was assigned to the plaintiff and he held 
that land as part of his mahal. In the 
other mahal there were two plots of land, 
No. 336 and 417, the area of wdiich was 
also 2 bighas 7 hmvas, which formed part 
of a road, and one of them at least, No. 
336, was shown as th? property of the 
defendant. In 1930 a settlement of the 
village took place. Plot No. 337 in Mali, I 
Daram Singh was given a ne^v numl>er 
which if correctly stated was 9? I, and Nos. 

336 and 417 in Mahal Valau Ghairhhwaliindgar 
received another number which if correctly 
stated w^as 797. The map of tlie village 
show’ing the mahals was correctly prepared 
and in that map old No. 337 was shown 
as in Mahal Dharam Singh and Nos 336 
and 4 17 as being in Mahal Kalan Ohair^ 
hhwnhindgar. But by some mistake in the 
khasra which had been prepared at the 
Sattlemeiit, as against No. 337 the 
corresponding numb 3 r shown was 797 instead 
of 9S1. A similar mistake occurred in the 
khasra with reference to No. 336 and 417. 
Instead of the corresponding num*..t 
being shown as 797 it was shown 
as 981. No one seems to have 
detected this mistake and it Cvontinued to 
linger on the record of the Revenue Settle- 
ment till it led to events which have given 
rise to this suit. The plaintiff continued 
to be in actual prs session of the old 

337 and the defendants of the nuuE^bers 


assigned to them inspRo of the mistake 
on the record. 

It appears that the plaintiff obtained a 
mortgage of the interest of some of the 
co-sharers in Mahal Kalan Ghairkhwahindgar 
and either by sale or foreclosure (the Court 
below is not clear by which procedure) 
he later on became full owner of the share 
mortgaged to him. The plaintiff thus became 
a co-sharer in Mahal Kalan Ghairkhwahindgar 
also. In 1907 Musammnt Ram Piari, a co- 
sharer ill Mahal Kalan Ghairkhwahindgar , 
applied for partition of her share in the 
said mihal. To this proceeding the plaintiff 
as a co-sharer of that mahal was a necessary 
party and was impleaded as such. On the 
said application for partition the Revenue 
C )urt proceeded to sub-divide this mahah 
Ram Piari got her tiwn mahal divided out 
and the non-applicants had a mnhal assigned 
to themselves. In these partition proceed- 
ings by reason of the mistake of the entrv 
which I have mentioned above, the plot shov . 
as No. 981, i.t\ the old No. 337 wdiicli belonged 
to Mahal Thakur Dharam Singh, was by 
mistake treated as belonging to the old 
Mahal Kalan Ghairkhwahindgar. It w^as in 
that partition assigned to the lot of the 
defendant. No one seems to have been 
aware of the mistake nor did the Revenue 
Ollicers discover it. It was only recently 
wdien the defendant took proceedings 
against the tenant in possession of old No. 
337 that the mistake was discovered. The 
plaintiff has now institut?! this suit to 
obtain a declaration that old No. 337, the 
corresponding number of which is 981, is 
part and parcel of his Mahal Thxkur 
Dharam Singh an I that the priccodings in 
the paitition in w’hich No. 931 had been 
deemed to bo a part of Mahal Kalan 
Ghairkhtvjihiii'ljir did not affect the plaintiff’s 
right to the said Dpd. The facts themselves 
are undisputed. 'Sere is m doubt that 
No. 337, the present number of which is 
931, is part and parcel of Mdial Dharam 
Singli and that it never was part of the other 
mahal. The question, how'over, is whether by 
reason of its being erroneously troatel as 
part of the otlier ma'i d anl allottel in 
pirtitiori to the defonlant the plaintiff is 
no.v preelulel frim as?o.’fcinj his right 
theroti. Under tho Lan I Revenue A’t in 
force in these Privinoes tho R jveaue C mrts 
are given -exclusive- jurisdiction te partition 
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a m'lh'il. In respect of each mn.hal separate 
proceeclinars for partition have to he 
institute 1. If parties sro co-sharera in more 
miha^s than one it is nit necoiairy for 
them to brinj all the mxh'ili int) Court 
for partition. The proceelin^rs for partition, 
therefore, initiated by Ram Piari were 
proceedings for the partition of Mahal Kalan 
(Jhalrkhwjhimlgir. On that application the 
Revenue Court had no jurisdiction to 
partition any other mihat or to touch the 
land which did not form part of the 
mahal in re.%pect of wliioh the application 
was made. Under section 107 of the said 
Act an application for partition must bo 
accompanied by a certitiod copy of the 
annual register of proprietors of the inahal 
sought to be pirtitioned. That copy 
would only shew the sliares in the said 
mah'il owiiol by each proprietor. It 
would not show in detail the various 
numbers of the fields which go to make 
up the shares. Under section 110 the 
Collector is requirevl to issue notices to all 
recorded co-sharers of the mahal who have 
not j)ined in the application, and under 
section 111 any such recordovl co-sharer of 
the nialial may raise any obj'^ction that 
lie may have to the partition of the mahal. 
Such obj action must he filed on or before 
the date fixed in tlio proclamation for 
filing such objections. If in the objociioii so 
filed a quastion of proprietary title arises, the 
question may be disposed of in the manner 
provide 1 by section 112. It will thus be 
clear that the entire priceedings in parti- 
tion are confined to the mahiil of the 
applicant. Under tin’s Act it is not p xssible 
to deal in the same application with lands 
appertaining to another mihah Now in this 
case it was perhaps not pissiblo to raise any 
question asti the mistake in the numbers 
wliicli has led to the present difficulty, 
as neither party seemi to have been aware 
of it. In t’le application for partition this 
number was presumihly nit shown as 
part of Rim Piari’s mall'll an I it is only 
liter oa, when the details of the partition 
were settled, that any question could possibly 
arise. If the mistake was not diseoverol 
before the date fixed in the proclamation 
it could not be made the subject of inquiry 
unler sections 111 an 1 112 of the Lanl 
llevonue Act. Theqiostion then is, is the 
plaintiff wow pr?clqie4- either, b/ tho pro- 


visions of section 233^ (k) or for any other 
re.ason from getting the numbers corrected? 

The Courts below have held that section 233 
(k) decs not apply to this case. But tho 
lower Appellate Court has held that by 
reason of the plaintiff not coming forward to 
disclose this mistake in the course of the par- 
tition proceedings he is now estopped from 
showing it and from retaining what he is en- 
titled t ). Mr. Dar on behalf of the respondent 
has supported the decree of tho Court below 
on two grounds. In the first place ho has 
urged that the suit is barred by section 233 
{k) of the Land Revenue Act and has relied 
upon the case of Lac?iman Das v. Danuman 
Prasad (1). In that case the plaintiff was a 
co-sharor in the mahal avliich was being 
partitioned. He did not put in a claim in 
the partition ease within the time fixed by 
section 112 of the Lind RevenueAct ioKhala 
No. 3d of which ho claimed to be tho pro- 
prietor. The proceedings in that case were 
proceedings for the partition of the mahal in 
which this man was a co-sharer and of tho 
lands which were admittedly in that rnahah 
The Court, in that case, held that being a co- 
sharer in tho niaha^ it was his duty to bring 
forward bis claim to the lands at the parti- 
tion of tliat mahal in the coarse of those 
proceedings and as he had not done so, ho 
was not competent to re-open the partition 
by a suit in the Ravenue Court. The Court 
carrying on the partition liad full jurisdic- 
tion t> partition Khatn No. 34 as was 
admittedly pur^ aril paivel of that /rr. auZ. 
The other case relied upon is the case of 
Tirh'*at Sahai v. OoJml Prasad (2). There 
agiin tho partition related to a mahal of 
which one of the patfis was claimed by 
the plaintiff. Tho linl which was tho 
subject of tho partition appertained to the 
mahaL In this case it is common ground 
that tho land in suit was not part and 
parcel of Mahal Kalan Ghairkhwahhidgar, 
The Rivonue C>urt, therefore*, had no 
jurisdiction to d3al with it in the partition 
of that mihxl. Tho case more in point is 
the case of Kish an Prasad v. Kadhsr Mai 
(3). It has been urged that the plaintiff 
avas a party to the partition proceedings 
in this case. He ivas, no doubt, a party in 

fO 8 Tnd. C13.S17; 3^ A Ml: 7 A. L. J. 11 5G. 

(2) 9 Inl. Ois. 47‘>; .31 A. 410. 8 A L. J. 2U. 

(3) A W. N. (U33) U. 
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Ills position as a co-sharer of Mahal Kalan 
Ghairkhwahmdgar. It was in that character 
alone that he was impleaded in those pro- 
ceedings. It is urged that lio ought to 
have pointed out the mistake by showing 
the corresponding numbers. The answer to 
the objection is that neither party had 
discovered the mistake at that time. It is 
hard indeed to blame the plaintiff for not 
pointing out a mistake Avhich it was 
equally the duty of the defendant to point 
out himself. He ought to have come forwaivl 
when No. 981 was being allotted to him 
and to have told the Revenue Officer that 
that land was no part of that mahal and to 
have got in exchange therefor some other land 
in that ma/utL I do not see on what 
principle by reason of a mistake like this 
the plaintiff can be precluded from retaining 
what admittedly belongs to him. The Court 
of first instance rightly held that section 
2JI3 (k) did not bar the suit. The plaintiff* 
is not seeking to re-open the partition of 
Mahal Kalan Ghairkhioahniclgar. He only 
seeks to point out that this Lind is not 
part of that mahal, but is part of Mahal 
Dharam Singh of which he is the owner, and 
for that purpose his position did not differ 
from that of an utter stranger who has no 
share ill Mahal Kalan OhairkhwahtmJgar, 

The second ground relied upon by Mr. 
Dar is that the plaintiff is estopped. 1 do 
not see on what principle the plaintiff can 
bo estopped. He made no representation 
that his old No. 337 was part of Mahal 
Kalan GhatrkhivaJiindgar. If anybody did 
make any representation it was probably 
the clerk who prepared the khasra. Ho 
misled both parties and 1 do not see how 
the plaintiff can be held responsible for his 
acts. The reason assigned by the Court 
below for refusing the plaintiff the decree 
asked for by him is that in the proceedings 
in 1907 he did not disclose this mistake. 
His claim is within limitation and his 
rights were subsisting rights on the date 
of the partition of 1907. Agreeing, therefore, 
with the Court of fiist instance 1 set aside 
the decree of the lower Appellate Court 
and restore that of the Court of first 
instance with costs including in this Court 
Counsel’s fee on the higher scale. 

Appeal allowed. 


PUNJAB CHIEB’ COURT. 

Second Civil Appeal No. 683 of 1912. 
July 22, 1914. 

Present: — Mr. Justice Chevis and 
Mr. Justice Shadi Lai. 

BHAOWAN DAS -Plaintifiw. 

Appellant 

i^ersns 

Lala KANSHI RAM— Dependant-- 
Rrspovdkxt. 

Civil P/oceilure Code {Act V 1908), O. XXT, r. 63 
— Value of suit f)v piiiyoses of jurisdiction — Right of 
appeal governed hy Act in force at time of 
filing appeal — Alienation made pending temporary 
injimcti m nr)t v>>id — Sile by dehtoi to defeat creditor 
— Purchaser aware of traudulent intention of vendor 
— Fraudulent transfer. 

Jn a suit for clL'claration under Order XXI, rule 63, 
of the Civil Procodurc Code, 1908, by the decree- 
liold''r, whor-* th'^ro is no dispute ns to title between 
judgment-debtor and the other objector and the 
former is merely a pro forma defendant, the value 
of the suit for purposes of jurisdiction is the amount 
of the decree. 

Under the Punjab Courts Act, as it stood before the 
amending (Punjab) Act I of 1912, there was no right 
of farther appeal in a case dc'cided by the first 
App'dlate Court, but at the date of filing an appeal 
from the appellate decree tlv' Amending Act had 
come into fore*'’ which conb'rred a right of second 
aj)p'*al from tli ' <lecrce a])p'uiled from* 

Heldy that the second appeal w’as eom]> ‘tent under 
tlm circumstances of the ease. 

An alienation made pending a t('mporary injunction 
is not void. 

A sale effected by a debtor with intent to defeat 
til? just claims of a creditor is \()id if the purchaser 
is aw'are of the fraudulent intentions of the debtor. 

Second appeal from the decree uf the 
Divisional Judge, Feroy.eporo Division, dated 
the 17tli January 1912, affieming tliat of the 
Subordinate Judge, Ferozeporc, dated the 
25th August 1911, dismissing plaintiff’s 
claim. 

Mr. Hnntanam, for the Appellant. 

Mr. (\ B.n'ctn Pet man and Lala DurgaPts, 
for the Respondent. 

JUDGMENT. — This suit relates to a shop 
wliich was .sold by Ramditta to Lala Kanshi 
Ram by registered sale-deed on 26th November 
1909. Bhagwan Das, the pre.sent plaintiff, 
instituted a suit against Ramditta on 4th 
October 1909, and on the same day applied 
for attachment prior to judgment. Tlie Court 
on this ordered notice to issue to Ramditta 
to sJiow cause against attachment and also 
directed the issue to him of a temporary 
injanction restraining him from iran.sferring 
his property. This order was not served on 
him persoiMvlly^ a copy of it was affixed, not 
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to the shop in dispute, but to another shop 
situated at some distance. So at the time of 
th(3 sale the shop in question had not been 
attached. It was attached later on in 
December 1909. Jlliagwan Das, having got 
a decree and attached the shop, Lala Kanshi 
Ram raised an objection, on which the exe- 
cuting Court removed the attachment. 
So Bhagwan Das then brought this 
regular suit, asking for a declaration that the 
shop was liable to attachment ami sale in 
execution of his decree. The suit having 
l)eeii dismissed by both the lower Courts, 
Bhagwan Das has preferred a second (or 
further) appeal to this Court. The order of 
the Divisional Judge dismissing Bhagwan 
Das' appeal from the order of the first Court 
was passed on 17tli January 1912. The 
appeal to this Court was lodged o]i Ibth 
April 1912. hetween those dates the Punjab 
Courts Act bad been amended by Punjab 
Act 1 of 1912. The admitting order (see 
page 2 of the paper-book) speaks of the 
appeal as a further appeal under the pre- 
vious Act.” But Counsel for the respondent 
raises a preliminary objection that no further 
appeal lies uiider tJio Act as it stood prior to 
amendment, as the value of the suit is only 
Rs. 752-8, i. c., the amount of the plaintiff’s 
decree. Wo think this objection is good. 
There is no dispute as to title between the 
judgment-debtor and the objector, and the 
former is merely a pro forma defendant, as is 
apparent from the fact that the plaintiff has 
not thought it worth his while to make him a 
respojideiit either in the Divisional Court rr 
in this C('urt. The plaintiff’s iiitere.st i.s 
simply to get his decree satisfied, and the 
only question involved in the suit is whether 
he is entitled to get it satisfied by process 
out of the shop which has been sold to the 
objector. After referring to Ihvarka Das v. 
Kaineshar Pi\tsad (1), Dhan Devi v. 'Aamnrrnd 
Begam (2) and an unreported ruling of thi.s 
Court, Civil Appeal No. 105 of 1912, wo 
have no hesitation in holding that the value 
of the suit is the amount of the decree, and 
as that amount is only R.S. 752-8 it follows 
that no further appeal lies under the Punjab 
Courts Act as that Act stood at the date 
when the decree under appeal was pa.ssed. 
But a socond appeal, undoubtedly, lies under 

(1) 17 A. 63; A. W, N. (1895) 8. 

(2) 27 A. 440} 2 A. L. J. 115; A. W. K. (1905) 87- 


the Act as that Act stood at the date when 
the appeal to this Court was filed, though 
we cannot in second appeal go into questions 
of fact. 

In support of his finding that an alienation 
made pending a temporary injunction is not 
void the learned Divisional Judge has quoted 
Manohar Das v. Uam Autar Vande (3), and 
we have no hesitation in agreeing with the 
Divisional Judge on this point. In fact 
Counsel for the appellant lias not contested 
the correctness of the Allahabad ruling, but 
has urged that a sale effected by a debtor 
with intent to defeat the just claims of a 
creditor is void if the purchaser is aware of 
the fraudulent intentions of the debtor. 
Taking this proposition as correct, still we 
are quite unable to find in this ca.se any 
proof that Lala Kan.shi Ram was aware of 
any intention on the part of Ramdilta to 
defeat the ju.st claims of the plaintiff. It 
may be that Ramditta intended to defeat 
plaintiff’s claims, hut it is necessary for plaint- 
iff to go further than this and to prove that 
Lala Kanshi Ram knew of .such intention. 
Counsel for appellant has taken u.s into the 
evidenci? much as if the case were a further 
appeal under the Act as it stood prior to 
amendment. 

Counsel first refers ns to the fact that such 
deed was at f)r.st written on a stamped paper 
of tlie value of Rs. 35, and then re-written on 
a paper of Rs. 25 value, refund of the higher 
stamp being iibtained. Cimn.sel argues that 
this .shows that at first Lala Kanshi Ram was 
going to purchase for Rs. 3,500, and then 
got ihe price reduced becau.se he found that 
plaintiff was suing the defendant and that 
there was likely to be litigation. Mistakes, 
how’ever, do occur, even Avhen legal prac- 
titioners — Lala Kanshi Ramis a Pleader — are 
concerned, and w^e are not prepared to hold 
that this matter of the .sale-deed being first 
written on a stamp of unnece.s.sarily high 
value is any proof that Lala Kanshi Ram 
w'as con.spii*ing with Ramditta to defeat the 
plaintiff’s claims. 

Then it is urged that, if an issue a.s to the 
market- value of the house had not tir.st been 
framed and then .struck out, the plaintiff 
would have show^n by evidetice that the house 
was sold for much less than the real value 


(3) 25 A. 431} A. W. N. (1903) 93. 
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and that this would have shown that all was 
not fair and sjiuarp. But plaintiff could 
have produced evidence as to market-value 
in connection with the fourth ' is<. ie, which 
was whether the purchase was maae in good 
faith. And it is hard to see why Ramditta 
should have been such a fool as to sell his 
property for less than tJie best price obtain- 
able in the market. It was not to his in- 
terest to leave the plaint itf’s claims unsatis- 
fied. 

Then we are referred to the evidence of 
Lala Bhana Ram and Kanshi Ram, son of 
MulChand, and it is urged tlmt their conver- 
sations with Lala Kanslii Ram referred to 
in their evidence prove that Lala Kanshi 
Ram knew of the plaintiff's claims at the 
time of his purchase. But, having read 
their evidence, we agree witli the learned 
Divisional Judge that it is by no means clear 
that these conversations refer to a time prior 
to the purchase by Lala Kanshi Ram. Then 
’We are told that the broker who effected the 
sale knew of plaintiff’s claims. Perhaps 
he did, but it does not follow that Lala 
Kanshi Ram must have known of these 
claims. 

Wo hold it not proved that Ijala Kanshi 
Ram had knowledge <»f any intent on the 
part of Ramditta to defeat the plaintiff’s 
claims. 

The appeal fails and i< dismissed with 
costs. 

A ppen 1 li is tu . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal Ko. 1319 of 1913. 
July 7, 1914. 

Present : — Mr. Justice Piggott. 

RAJWAXTI KUNWARI— Defendant-^ 
Appellant 

V3fS1iS 

DOMAN SINGH— Plaintxi’f-- 
Respondent. 

U:>rigage prohibited hg larc—Occupajicy holding 
mortgaged with poswsHhr\~^Mo}'tgagee neither entitled 
to recover poesension nor his money. 

1'ho transfer of occupancy holdings b'>ing pro- 
Itibked by law, a usufructuary mortgag 3 e of such a- 
holding can recover neither possession nor his mort. 
I^go-money. 


D.iho,\in Upoiliyrt v. 12 Ind. Cas. 112; 

8 A. L. .1. 981; 33 A. 779, distinguished. 

Ram Part fip R li v. Run Ph il Tel if IS Ind. Cas. 9, 
referred to. 

Second appeal from the decision of the Dis- 
trict Judge of Ghazi pur, dated May 27th, 1913. 

Mr. Pa nneslviror Ihynlf for the Appellant. 

Mr. Gohind Prosad, for tlio Respondent. 

JUDGMENT.— The plaintiff in this case 
obtained from the father of thedefendantNo.3 
mortgage-deeds, on June the 12th, 1903, 
July the 2nd, 1905, and June the 14th, 1906, 
purporting to mortgage with possession 
certain tenant holdings. The holdings in 
question were occupancy holdings the 
transfer of which by way of mortgage is 
prohibited by law. The plaintiff, however, 
obtained possession under the said mortgages. 
He now comes into Court alleging that since 
the death of tlie original ni irtgigor liis 
right to possession has been challenged by 
the defendant and has been doubted in tlie 
Revenue Courts. 

The plaint as drafted avoMs any express 
admission that the phiiiititf has been dis- 
possessed. The relief sought is described as 
a decree for maintenance of possession and 
there is an alternative prayer that if the 
Court considers the plaintiff is dispossessed in 
any way, he might be put in possession. As 
a further alternative relief the plaintiff also 
sought recovery of the principal and interest 
due under the bonds in question. The 
Court of first instance fixed an issue as to 
whether the plaintiff was in possession 
or not and found that issue against him. 
On other points that Court found in favour 
of the plaintiff and gave him a decree f()r 
recovery of possession over the plots of land 
specified in the plaint. The learned District 
Judge on first appeal held that the decree 
of the first Court as passed could not be 
maintained, and he has given the plaintiff 
a decree for the principal of the debt stated 
in the three bonds with an order that in the 
event of the defendant's failing to pay this 
money within three months from the date of tho 
decree, the plaintiff will be put back in posses- 
sion of the property specified below, that is 
to say, of tho plots of land constituting the 
occupancy holdings in question. The learned 
District Judge purports to follow the decision 
of this Court in Bihoran Vptdhya v. 
TjHamjir (1), bat ho has overlooked tho 

(1) 12 Ind. Cas. 112; 8 A. L. J. 931j 83 A. lid , ' 
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passage at the bottom of page 782 of the 
report in which the learned Judges point 
out that a case of a mortgagee under similar 
circumstances seeking to I'ocover possession 
from the mortgagor is different. I’here is, 
as a matter of fact, a great deal of authority 
the other way. 1 expressed my own opinion 
in a case practically on all fours with the 
present case, U xm Parhtp Rmv. Ham Phal Teli 
(2), and I see that in a very recent unreport- 
ed case, that IVmg'oan Hit v. Him Suhhag 
Jill (Sjconl Appeal No. 143 of 1914, decided 
on Mirch the bth, 191 1), the appeal of a 
plaintiff suing t) recover possession under 
circa n nice-} practically on all fours with 
those of the present case wis dismissel by a 
Bench of this Court, jifli miing the decision 
of the I )wer Appellate Coart dismissing the 
suit. 0.1 bjliilf of the responlent in the 
present case it has been contend 3 . I that tbero 
is no finding by the lower Appellate Court on 
the (I’lsstion of pro«5oul: possossion. There 
is nothing on tin record to show 
that the leariiel District Judge was 
asked to re-consider the finding of the 
first 0 )urt on this p^int. It was open to 
the plaintiff’ to have done this under the 
provisions of Order XL I, rule 22, Civil 
Procedure Co Jo. As a mitter of fact the 
form of the decree pass 3 1 by the lower 
Appellate Ciurt sliowsthat the fin ling of the 
first Court on the qu3stion of present posses- 
sion was accepted an I on 1 )rsed. I am 
satisfied that the decree of the Icarne I 
District Juilge in this case cannot be sustained. 
Such a decree wjuld virtually nullify 
the express provisions of the law prohibiting 
the transfer of occupancy rights, I accept 
this appeal an I setting aside the decrees of 
both the Courts below I dismiss the plaintiff’s 
claim with costs throughout. 

Appeal accepted, 

(2) IS Ind. Cas. 9. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1510 of 1013. 

July 10, 1914. 

Prestmt'. — Mr. Justice Sunder Lai. 

CHAN DARBIIAN— Plaintiff--* 
Appellant 
versus 

HAR GOPAL AND oniERS— D ependants— 
Respondents. 

F, I'lluleut to d'fnml future 

ere litnrs — Pr^^s i ndi ni — O 

Wli.'ro a ilou'ir liad n > dulits t') pay at tin timo of 
gifting Ills property but contracted sjine debts after* 
wanl-<: 

if ’H, tb it n ) pre5.miiption could mad^ that th * 
dmn' inf'll 1 'id to dofra'id his future creditors and 
t*ii‘ i*- wn f ).♦ th » f D ir i cr'‘litor'i to privo that 
ho hal such an intention wlim ho m id.' th’ gift. 

Second appeal frv3m the decision of the Dis- 
trict Judge of Agra, dated May 27tb, 1913. 

Mr. S. K. D ir, for the Appellant. 

M“. M. L. Sivihil, for the Respondents. 

J U D G M K NT . — One H irgopal • was th e 
owner of the property in suit, which on fith 
February 1903 ho conveyed to his wife and 
mother (the defendants Nos. 3 and 2) by 
way of fiinily settlement. He was not 
indebted to any one at that timo. The 
d )cament was intended to make some pro* 
vision for them. He had n > other property 
left with him on that date. 

On Gth August 1903 the present plaintiff 
brought a suit against Ilargopal claiming a 
sum of Rs. 230 on foot of a luindl bearing 
date 3rJ January 1906. August 17th, 1906, 
w.as fixed for the hearing of the case, but on 
13th August 1903 the defendant filed a con- 
fession of judgment on which a decree was 
duly made against him on 17tli August 1906. 
In execution of this decree the property in 
suit was attache 1 as the property of H irgopal, 
but was released on objections taken by the 
defendants on 3rd July 1910. Hence the 
present suit by the decree-holder to obtain a 
declaration that the said conveyance was 
fraudulent an I collusive, and that it was void 
as agiinst the plaintiff. The defendants in 
reply urged that it was a g 3od and valid con- 
veyance executed with the object of making 
provisions for the maintenance of the defend 
ants who had b )th legal and moral claim.s for 
it against the first defendant Hargopal, 
They farther urged that the liiinli on which 
tho plaintiff had obtained the decree of 17th 
August 19D3 was collusive and without cor*- 
sideratioa and that it had been antedated to 
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make it out that the plaintiff was a creditor of 
the first defendant on the date the transfer 
was made by him to the other defendants. 

Both the Courts below have found that the 
hundi in question had been antedated. They 
doubt very much the fact of the plaintiff being 
really a creditor at all, but Avithout commit- 
ting themselves to a definite finding on the 
point, they hold that he Avas not a creditor 
at all on the date of the execution of the 
family settlement. They have held the con- 
veyance to have been made at a time the 
vendor Avas not indebted at all to any one and 
have upheld it as a good family settlement 
and dismissed the plaintiff’s suit. 

The plaintiff appeals against the decrees 
of the Courts below. The first point urged on 
behalf of the plaintiff-appellant is that as a 
subsequent creditor he is entitled to impugn 
the settlement on the ground that it was made 
with the intention of defrauding and defeating 
future creditors, and that it is voidable as 
against him under section 53 of Act IV of 
1882. It is further urged that as the judg- 
ment-debtor has no other property left in 
his possession the transfer has the effect of 
defeating future creditors, and that, therefore, 
the Court ought to have presumed that the 
document was executed with the intention of 
defeating such creditors. 

Prima facie, the vendor not being indebted 
to any one at the time, he was perfectly com- 
petent to dispose of his property by way of 
family settlement. The document was duly 
registered, and the future creditors who lent 
him money, with presumably a full knoAv- 
ledge of the fact that he had no ostensible 
property from Avhich they could recover the 
advances they might make, did so with 
their eyes open and have only themselves 
to thank if they find it not possible to 
recover now Avhat is due to them. A creditor 
Avho under these circumstances takes the 
precaution of fraudulently antedating his 
hun li so as to pose as an existing creditor on 
the date of the transfer, must be taken to 
have knowledge of the transfer when he lent 
the money. 

The question is, can such future creditor 
impugn tho transfer and if so, on what 
grounds? 

Tho mb applicable to a case like this 
is thus stated in May on Fraudulent Con- 
veyances and Dispositions of Property ;•-« 
“Whore the settlor Avas notindebtad at the 


time, the onus of proving the fraud is thrown 
on those who impeach the settlement, for fraud 
is not to be presumed. The facts that all tho 
debts due at the date of the settlement have 
been paid since, and that the only debts due 
are those subsequently contracted, negative 
the inference of intent to defeat delay, or 
defraud creditors draAvn from the indebted- 
ness at the time. The mere fact of subse- 
quent indebtedness is not evidence of a 
fraudulent intent against subsequent 
ereditors.’' 

Again in the well-known case of Spiretf 
v. Willows (1) the Lord Chancellor Westbury 
thus points out the position of future 
creditors in such cases: — But if a 
voluntary settlement or deed of gift be im- 
peached by subsequent cretlitt)rs whose debts 
had not been conti'acted at the date of tlic 
settlement, then it is necessary to shew eitlier 
that the settlor made the settlement Avith 
the express intent *to delay, hinder or defraud 
the creditors’ or that after the settlement the 
settlor Jmd no sufficient means or reasonable 
expectation of being able to pay his lltcii, 
existing debts”, and 1 have italicized tho word 
then in the above quotation. It may be noted 
that the rule applies to the case of the they 
existing debts. In Tn re, hone-Fo.r\ F,r paiie 
(Hmhlett (2) AVright, J., after quoting tho 
above passage observes: — J think no decision 
can be found anywliere inconsistent with 
the proposition tliat an lionest settlement, 
affirmatively proved to be honest, ought not 
to be set aside merely because some years 
afterwards it is proved to have the effect of 
defeating or delaying subsequent creditors.” 
Unless, therefore, it can be shown that the 
tmiisferor at the time of making the 
transfer had made it with the express inten- 
tion of defeating future creditors, the transfer 
cannot be avoided. As observed by AJr. Jus- 
tice Ranade in Sadcwhiv Varnan Dhnmnnkor v. 
Trimhak 7>iru/ca/’(3):“Such transactions do not 
become colourable merely because, in tlieir 
ultimate consequences, they may have the 
effect of protecting the family property against 
the prospective extravagance of the settlors 
or because no adequate consideration is 

(1) 3 De. tl. .J. & S. 293 at p. 302; 34 L. J. Oh 860; 
11 Jur. (n. 8.) 70; 11 L T. 614; 13 W. R. 329; 40 Eng. 
Rep. 619 at p. 653; 142 R. R. 65; 5 Giff. 40. 

(2) (1900) 2 Q. B. 508 at p. 613; 60 L. J. Q. B. 722; 
48 W. R. 650; 83 L. T. 176; 7 Maiison, 295, 

(3) 23 B 146 at p. 156 
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shown to havo been paid by the party 
benefited. 

The consideration in sucli cases need 
not be valuable. It is enough if it is what 
the Jaw regards as goixl, natuml 

attection for wife and children. There is 
nothing illegal in such a conveyance if it is 
made Uma fidcy and is not intended to 
defraud creditors. When the father is 
involved in debts and makes a settlement, 
mala fides is presumed. But when there is 
no such indebtedness, no mala fidea can be 
presumed merely from the possibility that the 
settlement might prejudit*e the claims of sub- 
sequent creditors”. 

Another case resembling in many of its 
aspects the present case where this rule was 
followed by JVlr. Justice Chandavarkar is the 
ease of JhJbrahim v. FiKdbai (4). In this case 
actual intentions to defraud future cre<litors 
wlien making the transfer is imt asc’ribed to 
Hargopal. There is no piHx>f of it, and it 
cannot he presumed iu this case on the 
authorities quoted above. 

On the findings, therefore, 1 must afiirm 
the decrees of the Courts below and dismiss 
the appeal with costs including in this 
Court fee on the higlier scale for respond- 
ents. 


(4) 4 Korn. L. K. 180. 
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ALLAHABAID HIGH COURT. 
Second Civic Appeal No. 26 or 1914. 
July 16, 1914. 

Pres'ent: —Mr, Justice Sunder Lai. 
8HEO PRA.SAD SONAR -Plainiikf- 
Appellant 

vavitit 

MANGAR MANHAR and uthkks — 
Defendants — Respondents. 

Limitation Act (IX of P.X)8), 28, Sr/i. /, Art. 120— 

Becvbrriag entme of action Injunction. 

The defendants opened a door in their wall for 

n sage thnmgh the land of the plaintitf to their 
se and ubed it for that purpose, and whan the 
plaintiff «<ned for iujunetion they pleaded limitation; 

that each timo tho defendants trespassed upon 
the plaintiff’s land they were committing a fresh 
act (»f trespass and <m each occasion a new cause 
action arose to the plaintiff to restrain the trespass 
com plained of 


Rumphul Sahtm y. Mintee Lull. 24 W R 07 
referred to. * *'* 

S^-ond appeal from the deeisi.m of tho 
Additional District Judge, Gorakhpur, dated 
the 24th September 191^. 

Mr. Jang Bahadur Lai, for the Appellant 

Mr. hwar Harnn, for the Se-spoiidents. 

JDDGMKNT. — The parties to the suit 
are neighbours. The plaintiff is tho owner 
marked yellow on the plan filed 
With the plaint. He also claimed to be the 
owner of a plot of land marked X. The defend- 
ante own a house adjacent to the well 
According tci the plaintiff they (the defendants) 
had recently opened a door at the point 
marked L in the said plan in a wall 
Iwlongmg to themselves and are now using 
that diair for entering upon the platform of 
the well and the land X, and Use it for going 
to a dalan belonging to them shown to the 
right of the line B in the plan attached 
to the plaint. The plaintiff also complained 
of certain beams which have been put on 
the wall but as to which there is no con- 
tisiversy now. The plaintiff sues for ' an 
injunction dire.-ting the defendants to elase 
he door L and a further injunctiou to 
re.strain the defendants from u.sing the 
platform of the well ami the land X as a 
pas.sage to tlie defendant’s dalan. The suit 
lias lieen thwiAvn out by the Court below 
on the grt^und that the door was opened 
nine years ago and the plaintiff not having 
sued for the injunction asked for within six 
years from the date of the opening of the 
said door, his suit is barred by Article 120 of 
he first Schedule to the Limitation Act. The 
plaintiff has appealed against tlie said det>ree 
Mr. Jang Bahadur Lai in appeal has given 
up the claim in so fai- as the closing up of 
the door L is concerned; the wall in which 
the door is opene<l being the defendants’ they 
were at liberty to make as many openings as 
they liked. But he has pressed the claim 
for the injunction restraining the defendants 
fi-om stepping on to the platform of tho 
we 1 and; using it as a passage to the dahin 
and has argued that the case is one of a 
recurring cau.se of action under section Ifd of 
the Limitation Act and that so long as tho 
defendants do not acquire a right of easement 
in accordance with law, he is entitled to sue 
for an injunction. 

T think tho contention of the appellant « 
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perfectly correct. All that has been found is 
that the door was opened nine years ago and 
assuming that for the first time the defendants 
walked through it on to the platform of the 
well, that was an act of trespass which came to 
an end when they walked back to the house. 
Each time the defendants trespassed upon 
the plaintiff’s land they were committing a 
fresh act of trespass and on each occasion a 
new cause of action arose to the plaintiff to 
restrain the trespass complained of. A 
similar point came up in a case \_Ramphul 
Sahoc V. Misree Lall (1)] under the provisions 
of Act XIV of 1859 and the learned Judge of the 
Calcutta High Court who delivered the judg- 
ment in that case at page 98 thus laid down 
the law: ‘*lJut I do not think that this is a 
correct view of the law of limitation as ap- 
plicable to this case. If the plaintiff has been 
dispossessed from any portion of his land 
by an adverse possession having been taken 
by the defendant, the case would then fall 
within clause 12; but if, on the other hand, no 
adverse possession has been taken by the 
defendant, then each act of trespass on the 
plaintiff’s land would constitute a fresl) cause 
of action, and whether the period bo siv years 
or twelve years, the plaintiff would be compe- 
tent to rely upon the last act of trespass as 
constituting a cause of action; unless the 
defendant had acquired an indefeasible right 
of easement by user. I am of opinion, there- 
fore, that the reasons assigned by the lower 
Court for Jiolding that the plaintiff’s claim 
is barred by limitation are erroneous.” In 
this case the plaintiff is entitled to base his 
suit upon any act of trespass by the defendants 
committed within six years of the date of the 
institution of the suit. If the view taken by 
the Court below were correct, the result would 
be that a man would acquire an easement to 
walk over another person’s land in six years in- 
stead of in twenty years, the period prescril^ed 
by law. 

I set aside the decree of the Court 
below and direct that Court to re-admit the 
appeal to its list of pending appeals and to 
hear and dispose of it according to law. 
The appellant will have his costs of this 
appeal including Counsel’s fee on the higher 
scale. 

Decree set aside, 

( 1 ) 24 11 , 97 . 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1142 op 1913. 

June 29, 1914. 

Present: — Mr. Justice Sunder Lai. 

AHMAD HUSAIN— Plaintiff— 
Appellant 
cersus 

liIAZ AHMAD and others — Defend.vnts — 
Kespondents. 

Traui^fer of Property Art {IV of 1882), s. 114 — 
Forfetfure of lease - Suh-Iessee'H positiov. 

Where a lessee is permitted by law to transfer, 
mortgage or sub-lease his rights, the transferee of the 
rights must be deemed to stand in the shoes of the 
transferor for the purpose of making payment of the 
rent in an’oars and eo&ts of the suit, under section 114 
of Act IV of 1882, and he is as much entitled to bo 
relieved of the forhdture as the original tenant. 

Second appeal from the decision of the 
Subordinate Judge of Budaun, dated the 
18th July 1913. 

FACTS. — Muhammad Ahmad, the pre- 
decessor-in-interest of defendants Nos. 1 to 3, 
mortgaged the house in dispute to the plaint- 
iff-appellant with possession on 5th March 
1912, and executed a lease of the house for 
5 years on 7th March 1912. One condition 
in the laase was that if no rent was paid, the 
lessee would be liable to be ejected. Moham- 
med Ahmad died on 20th August 1912. JSo 
rent was paid by Muhammad Ahmad or Ji-fis 
successors-in -interest till the iiiing of the suit. 
Plaintiff brought this suit for ejectment of 
tlio defendants on tlie ground of non-payment 
t)f rent. Defendants Nos. 1 to 3 pleaded 
that rent had been sent by money order by 
defendant No. 4, their sub-lessoe, and they 
were consequently not liable to be ejected. 
They expressed readiness to pay tlie whole 
rent due with interest and costs of the suit 
and prayed relief against forfeiture under 
section 114, Transfer of Property Act. Both 
the Courts below allowed relief under sec- 
tion 114 and dismissed the suit. 

Plaintiff appealed to the High Court. 

Mr, Ibn Ahmad, for the Appellant. — The 
principal defendants, who are succo.ssors-in- 
interest of Muhammad Ahmad, did not pay 
any rent to the plaintiff -appellant nor divl 
Muhammad Ahmad Iiimself ever pay rent 
during his life-timo. Muhammed Ahmad 
died in AugUvSt 1912. After his death, the 
lease practically came to an end and so did 
tbo sub-lease in favour of respondent No. 4 
The respondent No. 4 was no longer a sub 
tenant or a tenant o£ the house in disputa 
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and has, therefore, no right to pay the rent. 
The readiness to pay the rent, assuming it 
to have been proved, was, therefore, by a 
person who was not at all competent to 
pay it and had no right to do so. The pay- 
ment by respondent No. 4 is not proper. 
The defendants Nos. 1 to 3 not having paid 
the rent up to the time of filing the suit 
and the readiness to pay the rent being by 
one who was not competent to pay it, the 
lower Courts erred in applying section 114 of 
Act TV of 18.^i in such a case. 

The oriJer of the lower Court is opposed to 
equity and justice and should not bo allow.^d 
to stand. 

Tho ruling of Naraiuit Nniki. v. VasnJera 
Bhathir (1) is in my favour. 

.)U Dfr.MKNT. — ^One Muhammad Ahmad 
owned the liouse in suit wliich he mortgaged 
wu'tli pos.session (jn 5th March 1912 to the 
plaintiff. Tw<i days later, i\e , on 7tli IVlai'ch 
1912, the plaintiff gave the house on rent to 
his mortgagor who executed an agreement 
to hold the house for five years as a tenant 
at a rent of R?. 2 per mensem. One of the 
conditions of the agreement was that in 
case of non-paymuit i»f rent the lessor was 
entitled to eject the lessee, notwithstanding 
that the term of five years had not 
expired. 

Muhammad Ahmid entered into posses- 
sion of the house let, but paid no rent at all, 
and on 20tli August 1912 the plaintiff sent 
him a notice calling upon him to vacate the 
house by the end of the month of the 
tenancy. Muhammad Ahmad, however, died 
the same day, leaving the first three defend- 
ants as his heirs and legal representatives. 
It also appears that Muhammad Ahmad 
had sub let the house to the fourth de- 
fend int, All Bikhsh. The plaintiff there- 
upon issaeJ fresh notices tx) dofen lints 
Nos. 1 to 3 (the heirs of Muhammad 
Ahmid) ami as a mitter of precaution give 
a similar notice to dofen lant No. 4. H 3 
now sue^ for their ejectment from th? 
hm^e anl fox* the reexvory of arrears of 
rent. The suit was filed on 13fch September 
1912. 

The defonee of Ria:; Ahmid (lefonlint 
No. 1) is that the arrears of rent were 

(1) 2S M. 8S9; 15 M. L. J. 208. 




offered to the plaintiff, and on 24th Augu-st 
1912 it was cause ! to be sent to him by 
money order by Ali Bakhsh, the sub-lessee. 
The plaintiff returned it also.” JI 3 pleaded 
that tile plaintiff was not entitled to sue 
before the expiration of the term of five year.s. 
The fourth defendant, Ali Bakhsh, also filed 
a writtt3n statement in which he referred to 
the money order sent by him for arrears of 
rent on 24tli August 1912, which the plaint- 
iff refused to accept. 

The Munsif found that the money order 
for the arrears of rent was duly sent as 
alleged by the defendants to the plaintiff, 
which he had ref used to take, and that tlio 
plaintiff's story that the money oriler reached 
him after the institution of the suit was not 
credible. As the defendant No. 4 bad 
already deposited in Court the sum of Rs. 12 
due on account of the rent in arrears and 
as lie WHS willing to deposit the costs of the 
suit too in course of the ilay, the learned 
Munsif, applying the provisions of section 114 
of the Transfer of Property Act of 1882 
dismissed the suit. The plaintiff's appealed 
against the said decree to the Court 
below and urged tlnat Ali Bikhsh, the sub- 
lessee, had no right to deposit the rent, that" 
ho was a trespasser so far as the plaintiff 
Avas concerned and that the Court below has 
erred in applying the provisions of section 
114 of the Transfer of Property Act, 1882, 
to this case. The learned Subordinate Judge 
dismissed the appeal and the plaintiff has 
now appealed to this Court. 

Under section 114 of that Act ivhere a 
lea.se of immoveable property has determined 
by forfeiture for nou-piyment of rent and 
the less >r sues to eject the le.ssuo, if at the 
hearing of the suit the les.seo pays or tenders 
to the lessor the rent in arrear, together 
with interest thereon and his full costs 
of the suit, the Court may in lieu 
of making a decree for ejectment pas.s an 
order relieving the lessee against the for- 
feiture anl tlnreuperi the lessee shall hold 
the property leased as if the forfeiture had 
not occurred. It is noticeable that the right 
t> make the payment of the rent in arrears, 
as a oalitiou prere lent to relief bjing given 
unl 3 r* the section, i^ reserved te the lessee. 
Uiler sectbti 113 (;) of the Ait in the 
ab sense of a contract to the contrary (and 
there is in contract to the contrary in 
this case), the lessee may transfer 
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absolutely, or by way of morlgage of sub- 
lease, the whole or any part of his interest in the 
property.* * * The lessee shall not by reason 
only of such transfer cease to be subject to 
any liabilities attaching to the lease.” The 
sub-lease to defendant No. 4 was, therefore, a 
good transfer and recognized by the lessor by 
hissending a notice to him. The rule as to 
relief for forfeiture for non-payment of rent 
is thus stated in Lord Halsbury’s liuws of 
England, Volume 18, page 544: ‘The proviso 
for re-entry on non-payment of rent is reganl- 
ed in equity as merely a security for rent, 
and accordingly, provided that the lessor or 
other persons interested can be put in the 
same position as before the leasee is entitled 
to be relieved against the forfeiture on 
payment of the rent and any expenses t<i 
which the lessor has bc^en put.” 

Under the English Law, an under- lessee 
is entitled to claim relief from forfeiture, on 
the same way as the tenant ( see page 545 of 
the same work) under the Common Law 
Procedure, 1H52 (15 and 16 Vic., section 76) 
There is no sini ilar statutory enactment i n fnd ia. 
Relief against forfeiture for non-payment of 
rent used to be granted in India long before 
the enactment of the Transfer of Property 
Act. It is still granted on equitable grounds 
in the case of agricultui*al leases to which 
the provisions of the Transfer of Proi^erty Act 
do not apply. I have not been able to lay my 
Hnger on any case decided in India in 
which an under-lessee has been given the 
privilege that section 114 of Transfer of Pro- 
perty Act confers ui)on the lessee, nor am 
I aware of any decided case to the contrary. 
In England a liberal interpretation has been 
placed upon the term tenant"^ ha used in section 
4, George II, C. 28, which has been held 
to include an under-lessee LMVwev. aSWc( 2)]. 
In my opinion where a lessee is permitted by 
law to transfer mortgage, or snl)-loaso his 
rights, as in this case, the transferee of the 
rights must be deemed to stand in the shoes 
of the transferor for the purpose of making pay- 
ment of the rent in arrears and costs of the 
suit under section 114 of the Act. I am inclined 
to think that he is as much entitled to be 
relieved of the forfeiture as the original 
tenant. This is more especially so where the 
original tenant has transferred his entire rights 

(2) (1007) 2 K. B. 8; 76 L. J. K. R. *058; OQ L. 

T, 604. 


to the defendant. The heirs of the original 
lessee are certainly entitled to jmay for the 
relief vvhich the lessee is entitled to and ask 
for relief against forfeiture under section 
114, Act IV of 1882. I see no reason for 
holding that the assignee of the rights of the 
tenant should be in a worse position. I 
dismiss the appeal but witliout co.sts, as the 
respondents have not appeared. 

J pprf// dismissed. 


ALLAHAEAl) HKiH COURT. 

Second Civil Appeal No. 789 of 191.S. 

Juno 15, 1914. 

Present: — Mr. Justice Piggott. 
SHAIKH MUHAMMAD -Plai.ntikf-- 
Appeli.ant 
versus 

Shaikh C^ADIR BAKSH and orHEif> — 
Deb'endants -Rmsi*on dents. 

y. K Lent} Art (iJ/ of IDOl), #<. 

(kj — Smt jiled iiuthnt thirr inouflos tu iJtrd faert 
irn -Frrith- hciioiiit three )uonth,s- 

taiion -Cmf PtoreUui,’ TorL- (XrA V of HK.)8^ () 

xxm, r. 2 ^ h . 

Under an order td’ a Revenue Court in a partition 
jiroceeding the plaintiff was refpiired to institute a 
suit within three months in a Civil Court for the 
determination of his claim. He instituted the suit 
within three nnmths, but Tor some def<‘et withdrew 
it and re-institutjMl it nevt day but beyond three 
inontbs. Ihe low'er Appellate C'ourt ilismissed the 
suit, on the ground that the order of the Revenue 
Court to file u suit in a Civdl Court within a limited 
time involved u suspension and supersession of the 
ordinary ])eriod of limitation preaenbed for sueb 
a suit and as the suit W'aa beyond three months 
it was barred by tinu*- 

Hridy that under the cireurnsraticea there was no 
failure to institute a suit witl»in the })eriod prescrib- 
e<l by the order of the Revenue Court and that no 
question of limitation being involved, the suit, w lien 
instituted afresh after the order of withdrawal, 
wasnot olm»»xiou8 to the provisions of Order XXIII 
rule 2, of the Civil Procedure th rte. ’ 

Second appeal from the decisioji of the 
District Judge of Azamgarh, dated 25th 
April 1913. 

^ Ml*. Pearl/ Lai Btinerji^ for the Appellaiit. — 
The present suit having been instituted 
the very next day after the withdrawal of 
the previous suit must betaken to be a con- 
tinuation of the former suit, 1 rely on the 
ruling reported as Randhir Singh v. Bhag^ 
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wanBasiX)- The ruling reported us Ban^ 
wnri Lai v. Gopt (2) is a single Judge ease 
and must be taken to have been overruled 
by the later Allahadad ruling reported as 
Rnndhir Smgh v. Bhagwan Dtisil). 

Mr. S. M. SHlen’ian,for the Respondents. - 
The provisions of Oi’der XXIII, rule 2, are 
quite clear on the point. Section 14 of the 
Indian Limitation Act does rn\t apply. 

[PjoooTT, J. —What is there to prevent the 
Civil Court from liearing the suitr^ The 
Revenue Coui't may not consider the decree 
to be ])inding and may not act upon it, but 
the Civil Courtis not prevented from hearing 
the suit]. 

When a shortei* period is fixed for filing a 
suit the suit, should he filed within that time. 

Se<'tion 28^1 of the Land Revenue Act 
provides that no suit shall be entertained by 
a Civil Court r(‘garding any of the matters 
specified in the ‘.ection. It is only under 
section 111 of the said Act that the Civil 
Court has jurisdiction 

The ruling cited ])y the other side is not 
good law. Moreover, the present suit is only 
a suit for declaration and the partition pro- 
ceedings having been going on, it is no longer 
necessary to give a declamtion in favour of 
the i>laiiitifT. This CVmrt would he exercis- 
ing a good discretion in refusing to grant a 
I'idief which if would he useless to grant now. 
In support of my proposition, I rely on the 
following rulings:- - 

Pirjade v. Birjade (8), Krishuaji Laksli- 
matt V. Vithnt Ravji (4), Vavaj Lai Shalshayi- 
her Selaf v. Soincshirar (5), Bhagiraf Pitrshad 
V. Laelnni Nora in ((>). 

Mr. Peary Loll BanerjL in reply. --The 
rulings cited by tlie other side are Bombay 
cases, the views expressed in which are 
inconsistent with the view laid down in 
Ttandhir Sf'ngh v. Bhagtrnn Das (1). I submit 
that the Allahabad cases must be followed in 
the absence of any ruling of this Court to the 
contrary. The ruling reported as N^arendra 
Bahadur Singh v. Mofi Lai Singh (7) was 
fully considerc<l by the Judges who decided 

f n 21 Jnd. Cas. ^51; 11 A. L. J. 746; 35 A. 641. 

(2) 4A. L. J. 713; A. W. N. (1907) 282; 30 A. 44. 

(3) 6 B. 681. 

(4) 12 B. 625. 

(6) 29 B. 219; 7 Bom. L. H. 90. 

(6) 19 Ind. Cas. 978; 11 A. L. J. 621. 

(7) 11 0, C. 114. 


tlie case imported as B<mikir Singh v. Bhagwan 
Das (1), and the view laid down tljerein was 
not approved of. 

JUDGMFINT. — This appeal arises out of 
certain proceedings connected with a parti- 
tion case in the Revenue Courts. The plaint- 
iff claimed to be entitled to, and also to be in 
possession of, a fractional share which st< 3 od 
recorded in the name of other co-sharer.s. 
He brought his claim before the Assistant 
Collector conducting the partition and 

eventually, on the liHh of July 1911, 
under an onler passed by the Coinmissiemer 
in appeal he was required to institute within 
three montlis a suit in a Civil C«nirt for the 
determinathm of the question in dispute- 
between himself and the other co-shai*ers. 
He did institute a suit within three months as 
requirt-d. Kvcntually he presented an 

application to l)e permitted to w ithdraw that 
suit wdth lihei ty to bring a fresh one on the 
same cause of action under the provi.sions 
of Oixler XXII I, rule I, Civil P!X)cedure C<Kle, 
ami he received such permission, th^ owler 
under which the suit originally instituted 
w^as withdrawn being dated the 20th of May 
1912. On the day following, namely, on the 
21st of May 1912 the present suit w’as insti- 
tuted. The relief sought w^as a declaration 
that the plaintiff is in proprietary possession 
of a certain specified share or in the alterna- 
tive, if it wore found that the plaintifF w^as 
not in possession, he sought a decree for 
recovery of possession. The first Court 
framed five issues and decided them all. It 
held that the plaintiff had proved his title 
and his possession also that his suit w^as not 
barred by limitation, that is to say, that he 
was within time under the appropriate 
Article or Articles of the Indian Limitation 
Act. It dismissed the suit, however, uptm a 
somewhat curious finding, namely, that by 
reastm of section 238 (A) of the United Pro- 
vince Land Revenue Act (Local Act 111 of 
1901) a suit of this nature, ^vhich related to a 
partition or union of mahalsj was only euter- 
tainable if brouglit in accordance with the 
provisions of section 111 of the same Act. 
The particular suit before him the learned 
Munsif held not to have been bn^ught under 
section 111 of that Act, becau.se instituted more 
than three months after the Commissioner’s 
order of July the 19th, 1911. He aocordiHgly 
dismissed that suit, relying upon a reported 
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decision of two learned Judges both of whom 
liave subsequently sat as Judges of this Court 
in the case of Narendra Bahadur Singh v, Moti 
Lai Singh (7). The plaintiff then appealed 
to the Court of the District Judge. The 
order dismissing his suit was there affirmed, 
though on a diffierent ground. The learned 
Th’strict Judge referred to the reported 
decision of a single Judge of this Court in 
Bamvari Lai v. Gnp? (2). According to this 
decision an order requiring a party appearing 
before a Revenue Court to file a suit in a 
Civil Court within a limited time involves a 
suspension and supersession of the ordinary 
period of limitation prescribed for such a 
suit so that if the suit be instituted beyond 
the period limited by the oi’der of the Revenue 
Court then it must he treated as barred by 
limitation, irrespective of any period which 
may be provided for such a suit l)y tlie first 
Schedule of the Indian Limitation Act. This 
ruling can no longer bo accepted as good law. 
It was quoted before a Bench of this Court 
in Uandhir Singh v. Bhagivan Las (1) and 
though not expressly dissented from in the 
reported judgment it seems to me to have 
been practically set aside. That case was 
very much on all fours with the one now 
before me and is in fact indistinguishable 
from it. It is obvious that the present suit 
was not barred by the ordinal^' law of limita- 
tion so that rule 2, Order XXIIl, Civil Pro- 
cedure Code, cannot le qufjfed or relied on 
with respect to it. The penalty provided 
by the Land Revenue Act itself for failure to 
institute a suit within the limited period is 
that the Collector sliall decide the question 
in issue against the person who has failed 
to institute a suit. The learned Judges of 
this Court held that in circumstances like the 
present there has been no failure to institute 
a suit within the period proscribed by the 
order of the Revenue Court and that no 
question of limitation being involved, the 
suit when instituted afresh after the order 
of withdrawal is not obnoxious to the pro- 
visions of Order XXIIT, rule 2, Civil Procedure 
Code. So far as the question discussed in 
the Oudh case as to the applicability of 
section 233 (fc) of the Land Revenue Act is 
concerned, the point does not seem to have 
been expressly taken before the learned Judges 
of this Court. They seem to me to have 
decided by implication that the order of the 
It^venne Coqrt directing a party to file a suit 


in the Civil Court within three months having 
onco been complied with, the Civil Court 
became seized of jurisdiction in the matter, 
even though this jurisdiction might other- 
wise have been barred by .seetton 233 (h) 
of the Land Revenue Act. Having jurisdic- 
tion to deal with the suit, the Civil Court 
could, therefore , permit the plaintiff to 
withdraw the same and re-institute it in an 
amended form. At any rate I fim bound 
by the decision of a Bench of this Court in a 
similar t‘ase, and it follows that I cannot 
maintain the order of the lower Appellate 
Court. It has betm represented to me in 
argument on behalf of the respondents that 
the proceedings in partition have in the 
meantime been going on, so that tlie state of 
affairs at the present rncmieiit is no longer 
the same as it was wdien this suit was 
instituted. The suggestion is that the defend- 
ants ought under the circumstances to be 
permitted to enter into fresh pleadings, and 
perhaps to satisfy the Court tliat whatever 
may have been the case at the moment when 
the first .suit was instituted, the plaintiff is 
no longer entitled either to a declaration or 
to a decree for recovery of possession. This 
is a matfer which the defendants should 
bring to the notice of the lower Appellate 
Court, to which Court the case must now go 
back. That Court dismissed the appeal of 
the plaintiff upon Avhat was strictly a 
preliminary point. It has not gone into 
any of the other issues in the case, and its 
decision on the preliminary point in questiem 
I must, in accordance with tlie decision of 
Bandhlr Singh v. Bhag trail l>as (1), riow 
reverse. 1, therefore, set aside the decree of 
the lower Appellate Court and remand the 
case to that Court under Order XL, rule 23, 
Civil Procedure Code, with directions to 
re-admit the case on to its file of pending 
appeals and dispose of it according to law. 
Costs of this appeal which will include fee.s 
in this Court on the higher scale will abide 
the event. 

Case remanded. 
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KARUPPAYEE V, CIIlJiNAMMAL. 

MADRAS HIGH COURT. 

Cjvie Revision PEririoN No. 578 of 1913. 
July IG, 1914. 

Present: — Mr. Justice Oldfield. 

KARUPPAYliiE — Plaintiff — Petitioner 
versus 

CHINNAMMAL and others — Defendants — 
Respondents. 

Civil Proceiuro C) ie {A 't V of 193S), s. 115 —Ordvr 
setting aside ox parto decree wifti tnt tsaffirient ruiitui 
— Revision — High Court's poiver to interfere. 

VVhoro a Subjrdinato Court sots asid» an ex parte 
docron without suttioiont causo and allows the suit 
to proceed, the High Court can, in the exercise of its 
revisional jurisdiction under section 115 of tin* Code 
of Civil Frooeduro, interfere with such «n order 
(even if it hi iutcrlocutory in its natuiv) and set it 
aside. 

A distincti DU exists between an order setting asidj 
an ex pirte decr'c an I an order rejnninj ti set it a.*ide; 
in tlij hittor o.i-ie an appeal lies an I section 115 of 
th * Codj does nit apply, wliil'' in tlic former case 
it is otherwise. 

Gopahi Ch’dti V. Suhhier, 2G M. GDI; 13 M. L. .1. 308, 
Nani Rim v. Blupal Singh, U\ Lnd Cas I;34.A.502j 
Id A. L. J. 133, distinguished. 

Motilal K'ls'iilihai v. Nin iy 18 B. 2G, f >11 )wed. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the District Munsif of 
Tirumangalani, in T. A. Nos. 4i and 43 of 
1913 (in Original Suit No. 3J'J of 1912), 
dated 2Sth March 1913. 

PACTS. — The defendants in a ponding suit 
having absented themselves from Court on the 
day ti.Ked for the hearing, ao er pirte decree 
was pa.ssed again.st tlMm. Liter on they 
tiled petitions for setting aside the cr parte 
decreeandthe District Munsifof Tirumanglam 
set aside the same. Against these orders 
plaintiff applied to the High Court in ivvisior. 

Mr. 0. A. Sjshagtri Shstn' (with Mr. K. V, 
Krishnasami Iyer) raised a preliminary objec- 
tion that the revision petition was incompe- 
tent as the matter can he agitated in the 
appeal against any final decree that may be 
passed in the suit. He ivlictl on the judg- 
ments of Sadasiva Aiyar, J., reported ms 
Kajlra lieeviamniaU v. Pat Inn a IHriamrnall {1) 
and Gaehle v. It a may t Animal (2); Gnpafa 
Chelti V. Snhhier (3) and Nand It ant v. Bhopal 
Singh (4). 

Mr. R. Silarama Uao argued contra and 
relied upon the practice I'f the High Court. 

The preliminary objection was overruled. 

Mr. R. Silarama Rao, for the Petitioner. — 

tl) 24 Ind. Cas. 779; 1 L. W. 230. 

(2) 24 Ind. Cas. 781; 1 L. W. 232. 

(3) 20 M. 601; 13 M. L. J. 308. 

(4) 16 Ind. Cas. 1; 34 A. 592; 10 A. U J. 130. 


The order of the Court below is unsustainable; 
There is no finding as to whether thero 
was sufficient cause for the non-appearenco 
of tlie defendants. The existence of suffici- 
ent c;ause alone can justify the sotting aside 
of the decree. The Munsif has also gone 
wrong in .saying that the ca.so of the 5th 
defendant was similar to that of the defend- 
ants Nos. 1 to 3. The only explanation offered 
by him for non-attendance was that owing 
to dhstanco and illness, he could not attend; 
That is not sufficient cause. In any event 
the absence of finding as to sufficiency of 
cause is fatal to the order. 

Mr. (K A. Seshagiri Sutri, for the Rospofid- 
ents. — Sufficient cause is a question of ftiet. 
A reading of the or Jer sh >ws that the 
lower Court has come to the conclusion 
that sufficient cause existed and .set aside 
the c.v parte decree. In setting aside the 
decree the learned District Munsif seems 
to have been influenced by other considera- 
tions als Anyhow the question^ is one of 
fact and the High Court will not interfere 
with the order in r»5vision. 

Jl’^DCMFlNT. — A preliminary objection 
has been taken to this revision petition on 
the ground that petithmor will, if necessary, 
be able to advance the considerations now 
relied on in an appeal against any decree 
which may be passed against him. 

There is no doubt that he will be able so 
t> advance them. Gapxla Chetti v. Subbier 
(3). And there is authority for treating 
this fact as decisive against the sustainability 
of a revision petition. Nand Ram v. Bhopal 
Singh (4). On the other hand, though, no 
doubt, the point lias not been formally taken 
in any reported case in this Court, this 
Court’s practice has certainly been to en- 
tertain petitions such as the present; and 
the reasons for abandoning that practice call 
for careful scrutiny, when its abandonment 
will entail in many cases the holding of a 
trial on the merits, which xvill ultimately 
turn out to have been unnecessary. 

Sections 115, Civil Procedure Code, autho- 
rises revision in any case in which no appeal 
lies tathe High Court.” The practice of 
the Court already referred to can be justified 
if the “case'’ in question is throughout treate.l 
as meaning only that which has re.sulted 
in the setting aside of the ex parte decree 
and not the suit in which the deca’ee. is 
passed, against which an appeal lies. Thii 
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fitter view was taken by tha Bombay High 
Court in Motilal Hashihliai v. Nana (5). 
But the Madras case therein referred to 
does not seem to me to support it. Nor 
has other Madras authority, which does so, 
been cited. In these circumstances, follow- 
ing the practice of this Court, 1 deal with 
the petition. 

Thv lower Court’s order in the case of 
Nos. 1 to 8 defendants contains no finding 
on the question whether they had sufficient 
cause for absenting themselves from the 
hearing. Instead there are references to the 
pendency and valuation »>f the suit. Y'et 
only the existence of sufficient cause amid 
justify an order in Nos. I to 3 defendants* 
favour. 

The lower Court has disposed of 5th de- 
fendant’s case by stating that it was 
similar to Nos. 1 to 3 defendants’ and that the 
order in theirs Avould apply to it. As 5th 
defendant’s only explanation for his absence 
was that, thoiigJi he knew of the proceedings, 
he could not af teml them owing to distance 
and illness, there was no foundation for this 
disposal. 

The lower Court’s order is set aside, and 
it is directed to re-admit the petitions and 
to dispc*s<* of them in the light of tl>e fore- 
going after recording distinct findings in each 
on the issue, wliether Nos. 1 to 3 defendants 
and 5th defendant had sufficient cause for 
their failure to appear. Costs will follow the 
result. 

Order net asiiie. 

18 B. 33. 


ai^lahabad high court. 

SfiOOUB Civil Ap4*eAC. No. 261 (w 1914. 
July 1914. 

Present: — Mr. Justice Sunder Lai. 

GAN PAT MALAH — Plaintiff — 
ApI'FLLANT 
versus 

Xlwsemnvat SUNORI-~-DfiFENi>ANT— 

iilfiSPONDENT. 

lav'^Wifp'n right to remain m husharifi/M 
hovue if he tiuen to eject her. 

A Hindu wife cannot insist upon living ni a house 
bekTHging tuber hmiband «o as to be able to resist 
»uooe«rfttliy a claim on his part for her removal from 


the house occupied by her. The qmstious of her 
imchastity and immorality and residence and main- 
tenanoe ai?e irrelevant wlicn her husband assorting 
his proprietary right siijs t<» eject her from his 
property. 

Second appeal from a decree of the I)istri(»t 
Judge of Azamgarli, dated the 26th November 
191.1 

Mr. R, K. Sordijjif for the Appellant. 

f)r. S. N. for the Re.spondent. 

JUDGMENT. -This is a suit by the 
husband to eject his wife from the possession 
of ii portion of the house in which she is 
living now. on the allegations that she had 
become unchaste and left her huslmnd’s 
home and protection long ago and had 
l>een leading the life of a prostitute. She 
has now come Ijack suddenly and taken 
possession of a portion of tlie house. 
The defendant denies the.se charges 
and by way of counter-charge alleges that the 
huslmnd is keeping anutlmr woman as his 
mistress and it is nndt?r her infiiience that 
he has institntetl these proceed ing}*". The 
Court f)f first instance found that the 
tlefendant had l>eeome unchaste awl had 
left lw»r liushand long ag(L It decreed the 
claim. The learned Judge in appeal is 
inclined to doubt the evidence as to unchastity. 
He is of opinion that the defendant does 
not of present tend, an immoral life” and 
upi>n that ground has dismissed the suit. 

Apart from that question of unchastity 
and immorality, whether a Hindu wife can 
in.sist ap<ui living in a paHicnlar imrt of 
the house l^elonging to her huslmnd so as 
to be able to resist successfully a claim on 
his part ft>r her removal from the portion 
so iKTupied by her, is a questio-n by no 
means free from doubt. In the case of 
Baldeo Vos v. Sham Lnl (1) a Division Bench 
of this Court made a decree for the dis- 
possession of a Hindu son at tlie suit of the 
father. They held that even a Hindu son, 
who has proprietary rights in the aneestml 
dw^elling bouse has no independent dominion 
over it, s<» long as the propei’ty is joint, 
as against his father. In this case the 
w'ife has no proprietary rights in the house. 
She has no doulit a rijc^t to maintenance 
against the husband and to be provided 
with a suitable place for her residence, 
unless for any ro.asons she has forfeited 

(1) 1 A. 77. 
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her rights as a wife by reason of 
misconduct on her part. She can also 
claim a restitution of her conjugal rights 
against the husband who, in the absence 
of circumstances justifying his refusal to 
accede to the claim, is bound to receive 
her in his house and resume conjugal 
relations with her. The wife, however, has 
no proprietary interest in the house. The 
plaintiff in this case is asserting his pro- 
prietary rights in the house; whether the wife 
has a claim for maintenance and a right of 
residence in a house to be provided by the 
husband are questions foreign to this suit. 
The husband has full ownership and 
dominion over the house and the wife 
cannot resist the claim on the ground of 
any right in her in the house. The ques- 
tions of unchastity and immorality tried 
by the Court below are, in my opinion, 
irrelevant for the purposes of this case, in 
which the husband is seeking to enforce 
his rights of property in the house. That 
the wife is the defendant in the case is a 
mere accident. The true i.ssue for trial is, 
who is the owner of the house? 

Any claims that the wife has for 
maintenance or restitution of conjugal rights 
do not afford a defence to this suit. They 
create no right of property in her in the house. 
The house being admittedly the property 
of the plaintiff he is entitled to a decree 
for possession of the house and for the 
ejectment of the defendant. I, therefore, 
decree the appeal, set aside the decree of 
the Court below and restore that of the 
Court of first instance. 

This decree will not affect the right of 
the defendant to sue her husband for 
maintenance or for providing her with a 
suitable residence or for the restitution of 
her conjugal rights. All that I decide in 
this case is the right to the prDperty in 
the house. The parties will bear their 
own costs of the litigation throughout. 

Appeal decreed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 361 of 1913. 

Juno 30, 1914. 

Present’. — Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Tudball. 
Musammat MAQBUL FATIMA and others — 

P LAI NTIFPS — ApPE LL ANTS 
VG)*S11S 

AMIR HASAN KHAN and others — 
Defendants — Respondents. 

Ctnl Ptoceditrp Code (Act V o/ 1908j, ss. 11, 13— 
Judgment of Court in British Indicf, irhether can 
operate ns res judicata iu Court of Native State — 
Injunction, suit for^Foretgn judgment, effect of. 

The plaintiff sued the dofendant for a declaration 
that a judgment obtained between the parties in 
British India would operate as res Judicata even in a 
Native State and prayed tliat the defendant be 
restrained by a perjK'tual injunction from continuing 
his suit against the plaint:'.’ in tho Native State: 

Held, that, as tho Court in British India was not 
competent to try the suit in respect of the property 
which was situated in tho Native State, the judgment 
of the Court in British India could not operate as 
res judicata in tho Court of tho Native State within 
the meaning of section 11 of the Civil Procedure Code. 

A ‘foreign judgment’ lias no force or authority as 
such in British India. A foreign judgment may 
give a cause of action and a suit may be based 
upon it to obtain tho same relief as was given in 
the foreign judgment. 

It is only in proceedings based upon ‘foreign judg- 
ments’ that the question of the effect of the foreign 
judgment can properly arise. 

First appeal from the decision of the Sub- 
ordinate Judge of Bareilly, dated 3rd No- 
vember 1913. 

FACTS. — In 1893 there was a dispute 
between Nawab Altaf Ali Khan and his 
wife’s daughter about dower and ornaments. 
The dispute was referred to arbitration and 
under the award all the immoveable property 
was given to the plaintiff-appellant. On 
20th February 1904, Nawab Altaf Ali declar- 
ed bimself a Shia by a Will. A daughter 
would exclude other heirs under Shia Law, 
When Nawab Altaf Ali died Amir Hussain 
and others attached plaintiff’s title and pos*. 
session. A suit was, therefore, brought in 
the Sub-Judge’s Court and it was decreed. 
The Sub-Judge’s decree was affirmed by the 
High Court on appeal. The bulk of the 
property lies in the Rampur State. After 
the suit for declaration was decided by the 
Bub-Judge of Bareilly and before the appeal 
to the High Court was filed, the defendants 
brought a suit in Rampur for recovery of 
possession of the property situated there. The 
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present suit was brouglit in the Court of 
the Sul)- Judge, Bareilly, w'hile the Rampur 
suit was pending, in order to stop the suit 
at Rampur from proceeding further. The 
Sub- Judge dismissed the suit, holding that 
ho had no jurisdiction to entertain the 
suit. The plaintifFs appealed to the High 
Court. 

Mr. B. E. O'Conor (with him Mr. P, N. 
Bancrjce), for the Appellants. — Under section 
18 of the Civil Procedure Code, a decision of a 
Foreign Court is binding on the British Court. 
The defendants are residents of British India 
and are exclusively subordinate to the 
British Indian Courts. The reliefs sought 
are declaration and injunction. We don’t 
ask the Rampur Court to stay its hands. 
The suit as framed makes it quite clear that 
we liave not asked tliis Court to make any 
order of injunction to the Rampur Court. 
We have asked for a relief in po'sonam. 
When a case has been adjudicated upon in 
British Courts and one of the parties seeks 
to agitate tlie same matters in a Foreign 
Court, the Court can prevent him from 
doing S'). There are many English rulings 
to that effect. 

The property is an accretion to the Rampur 
State after the Mutiny. It was formerly 
a portion of the Bareilly District. In 
Lachmi Naraln v. Partah Hingh (1) a history 
of the relations between the Rampur State 
and the British State is discussed. The 
British Law applies to Rampur. After the 
accretion, there was a treaty with the Nawab, 
who promised to apply British Law to these 
lands. This fact is also clear from the 
7 j 5 , dateil bth October 18()4, and the 

Regulations called Dftsf?ir-'id-a)}haJ. 

Under the Codes of 1877 and ISS2, section 
18 (6) pi'ovided about foreign decisions. 

The production of a duly authenticated 
copy of the decision raised a presumption 
that the Court had jurisdiction and this 
could be rebutted. 

Section 13 of the present Code is wider 
than section 13 (d) of the old Codes. It is 
also analogous to section 14 of the old Code 
and provides that a foreign decision shall be 
conclusive as to any matter. 

The only difference in the two cases is thi 
subject-matter, property, otherwise plaint 


allegation, defence, matters leading up to thd 
decree and law are the same. Every issue is 
res judicata. In view of section 13 if the 
other side had obtained a decree in Rampur, 
they could have put forward the same in 
British India. 

[Richards, C. J. — A foreign judgment 
can only constitute a new cause of action.] 

[TiruHALij, J. — In the Limitation Act, 
Article 117 (5) gives a period for bringing a 
suit on a foreign judgment.] 

Section 11 requires that the two Courts 
should have equal jurisdiction. Section 13 
does not require this. 

[Richard, C. J. — If your contention is 
correct a foreign judgment would sometimes 
have a greater effect than a British Court 
judgment ). 

All reference about foreign judgment has 
been taken out of old section 13, thereby 
showing an intention to treat it as no part of 
section 11. They have placed it on a differ- 
ent footing. 

[RrcHAiiDS, C. J. — The proceedings founded 
upon the judgment of a Foreign Court would 
be conclusive. We would arrive at an ex- 
tremely absurd result as, if a foreign 
judgment were considered to be m-? 
the decision of a Munsif in Rampur would 
be claimed to be conclusive in a suit 
regarding many laklis worth of property in 
British India. The Sub- Judge of Bareilly is 
not competent to try the suit regarding pro- 
perty in Rampur. The decision cannot 
operate as ros judicata^ as otherwise very 
absurd results would follow.] 

I submit that the effect of section 11 
and section 14 is to make the foreign judg- 
ment operate as res judicata. 

The Ilon’ble Dr. T. B. Sapru (with him 
Mr. D. 0. Banerjee)^ for the Respondent, was 
not called upon to reply. 

JUDGMENT. — This appeal arises out of a 
suit brought by the plaintiffs against the de- 
fendants for reliefs set forth in the following 
words: — 

“(^). That it be declared that the judg- 
ment, dated the 2nd February 
1911, by the Subordinate Judge 
of Bareilly between the parties 
and upheld by the Hon’ble 
High Court on the 6th Novem- 
ber 1912, is binding between the 
parties, and operates as res judicati^ 


( 1)3 4 . 1 
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against the defendants on the 
points heard and decid^ed between 
them in all subse(luent proceed- 
ingjs evm in the It>ampur CouH.^'* 
'^(b). That the defendants be restrained 
by a perpetual injunction from 
continuing their suit in the Court 
of the District Judge of the 
Rampur State against the plaint- 
iffs, which they have instituted 
there for the recovery of a moiety 
of the estate situated in the ceded 
District of Rampur* * * 

It will be convenient very shortly to state 
here the facts which led to the institution 
of the present suit. At one time one Nawab 
Muhammad Altaf Ali Khan was the owner 
of considerable property situated partly in 
Bareilly and partly in Rampur State. Upon 
the death of Nawab Muhammad Altaf Ali 
Khan disputes arose between the plaintiff 
and the defendants as to the title to the 
property situated in both places. The plaint- 
iffs instituted a suit before the Subordinate 
Judge of Bareilly for a declaration of their 
title in respect of so much of the property 
as was situate in the District of Bareilly. 
That suit resulted in favour of the plaintiffs. 
While it was pending, tlie defendants in- 
stituted another suit in Rampur claiming 
possession against the defendants in that 
suit (the plaintiffs in the present suit) of the 
property situate in Rampur. Thereupon tlie 
plaintiffs instituted the present suit claiming 
the relief set forth, above. 

There can be no doubt that if all the 
property was situated in British India, the 
decision of the Subordinate Judge of Bareilly, 
confirmed by the High Court, would operate 
as res judicata against the defendants. The 
difficulty is that part of the property 
is situated in Rampur outside Britisli 
India. 

It is pointed out on behalf of tlie plaintiffs 
that they do not ask the Court to issue any 
injunction to the Court in Rampur and that 
the relief that they claim is against the 
defendants personally. It is strongly 
urged that oven in Rampur the decision 
that was given in British India in respect 
of the Bareilly property is absolutely con- 
clusive, and that, therefore, the defendants 
ought not to be allowed to re-open th® 
ipatter jn Rampur and put the plaintiffs to 


the expense and inconvenience of defending 
the suit in that State. 

Assuming for a moment that this Court 
has power to grant an injunction which in 
effect would restrain proceedings in the Ram- 
pur State (even though the injunction is 
not directed to the Rampur ]^Court), it is 
necessary to consider whether or not the 
plaintiffs are entitled to a declaration ‘‘that 
the judgment of the Subordinate Judge of 
Bareilly operates as res judicata in the 
Rampur State.” It is said that in the 
District in Rampur, in which the property 
is situate, the laws in force in British 
India are observed, and that this condition 
has been observed by the Ruler of the 
Rampur State ever since the ilaqa was 
granted to the State in recognition of 
services in the Mutiny. A document is on 
the record called Dasfur-ul-aniaV^ in which 
it is stated that the affairs and cases of 
the new ilaqa shall be decided in accordance 
with the laws in force in British India.” 
It was also stated at the Bar that the 
Code of Criminal Procedure has been printed 
in Rampur for the use of the ilaqa. No 
copy of this Code was produced. It 
might be difficult to decide, were it neces- 
sary to do so, that the meaning of the 
Dastur-ul-amal was that not only existing 
laws but all future laws, including ad- 
jective law like the Code of Civil Procedure, 
were to apply to the ilaqa. We will, how- 
ever, assume that a Code of Civil Procedure 
in all respects the same (with the neces- 
sary modifications to make it applicable to 
the State) is in force in Rampur so far as 
this ilaqa is concerned. Section 11 of the 
Code of Civil Procedure is as follows; 

No Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties, or between parties under whom 
they or any of them claim, litigating under 
the same title, in a Court competent to try 
such subsequent suit or the suit in which 
such issue has been subsequently raised, and 
has been heard and finally decided by such 
Court.” 

The issues in the suit in Rampur are said 
to be, and probably are, identical with 
the issues in the suit that was tried in 
Bareilly, but the Subordinate Judge in 
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Bfereilly was not competent to try the suit 
in respect of the property which is situated 
in Eampur. It seems, therefore, that so far 
as section 11 of the Code of Civil Procedure 
is concerned the judgment of the Subordinate 
Judge of Bareilly does not operate as res 
judicata in Rampur. 

But it is contended that section 13 of the 
Code of Civil Procedure makes the judgment 
absolutely conclusive because the issues, though 
not the cause of action are the same. Section 
13 is as follows: 

“a foreign judgment shall be conclusive 
as to any matter thereby directly adjudicated 
upon between the same parties or between 
parties under whom they or any of them 
claim litigating under the same title, except” 
as in the same section provided. 

The word judgment” in the expression 
“foreign judgment” is evidently used in the 
sense in which the word" ‘judgment’ is used 
in England. 

It is contended that if in the Rampur 
Court the judgment of the learned Subor- 
dinate Judge of Bareilly was produced, that 
Court would be at once bound to pro- 
nounce judgment against the defendants in 
the Rampur State and in favour of the 
defendants by reason / of the language 
of section 13. If this argument be 
sound the result would be some- 
what startling. A Court in Rampur which 
was only competent to try suits where the 
value of the property was very small, might 
give judgment in favour of a party and in a 
suit subsequently brought in British India 
between the same parties in respect of 
difPerent property worth many lakhs; if the 
judgment of the Rampur Court was produced 
nothing more could be said, and the Court 
in British India (no matter how high its 
jurisdictioii) would be absolutely bound. 
This would mean that it was the intention 
of the Legislature to give greater effect to 
judgments of a Foreign Court, no matter how 
petty, than to judgments of as high or possibly 
higher Courts in British India. In British 
India it is only when the first Court is 
competent to try the second suit that the 
matter is res judicata,. Such a result, we 
think, would be almost absurd. 

It is contended that no matter how absurd 
the result, the words of section 13 are quite 
plain. A “foreign judgment” is defined in 


our Code of Civil Procedure to be the judg- 
ment of a “foreign Court” and a ‘ foreign 
Court” is defined to be a Court which has 
no authority in British India, and is not 
established or continued by the Governor- 
General. A “foreign judgment” has no force 
or authority as such in British India. It is, 
of course, true that ’a foreign judgment” may 
give a cause of action and a suit may be 
brought based upon it to obtain the same 
relief as was given by the foreign judgment.” 
If we read the words of section 13 as meaning 
that the foreign judgment” shall be conclusive 
as to any matters thereby directly adjudicated 
upon in any proceedings based upon such 
judgment, the meaning of the section becomes 
perfectly clear. In our judgment it is only 
in proceedings based upon ‘foreign judg- 
ments” that the question of the effect of the 
foreign judgment” can properly arise. We 
may here point out that if the Code printed 
in Rampur is simply a copy of our Code and 
contains the same definition of “foreign 
judgment” and Foreign Court”, it is 
difficult to see how section 13 applies at all. 
We would be inclined, if such be tlie case, to 
infer that the Code was only printed as a 
guide to judicial officers in Rampur when 
dealing with cases in the ilaqa. For these 
reasons we are of opinion that the plaintiffs 
are not entitled to the declarations they ask 
for. If they are not so entitled they clearly 
are not entitled to the injunction claimed. 

It is unnecessary to express any opinion on 
the other questions raised. In conclusion we 
wish to say that we have no reason for think- 
ing that the suit will not be fairly and 
honestly tried out in Rampur on the 
evidence. 

The result is that the appeal fails and is 
dismissed with costs, including in this Court 
fees on the higher scale. 

Let the office report as to the correct 
valuation of the appeal having regard to the 
additional Court-fee paid by the appellants 
and the correct amount of Counsel’s fee 
payable thereon. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1179 of 1913. 

June 30, 1914. 

Present: — Mr. Justice Sunder Lai. 

Musammat ANARAGI KUNWAR— 
Plaintiff — Appellant 
versus 

KASHI RAI — Defendant — Respondent. 

Redemption of mortgage — Mortgage sought to he 
redeemed not proved — Suit to he dismissed — Another 
mortgage admitted hy moidgagee — Admission to he taken 
advantage of in suit for redemption of that mortgage. 

Where in a suit for redemption the mortgage 
propounded in the plaint is not proved, the suit must 
fail, and the fact that the mortgagee has admitted 
in his written statement a different mortgage may bo 
taken advantage of in another suit to redeem that 
mortgage. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated July 25th, 
1913. 

Mr. Jang Bahadur Lai, for the Hon’ble Mr. 
Gokul Prasad, for the Appellant. 

Mr. Parnieshwor Dayal, for the Respondent. 

JUDGMENT.— This a suit for the 
redemption of a mortgage said to be made 
14 years ago by Ram Harakh Rai in 
favour of Kashi Rai to secure a sum of 
Rs. 36. Under this mortgage the mortgagee 
was entitled to appropriate the produce in 
lieu of interest. He was, however, bound to 
pay Government revenue. The Court of 
first instance decreed the claim. But the 
learned Judge in appeal has reversed 
that decree. Jn the first place, according 
to the plaintiff, the mortgage was made by 
an unregistered document which has not 
been proved. No witness had been called 
who could give an account of the contents 
of the said document. The Court also 
considered the witnesses to be tutored. In 
that view the mortgage in suit not having 
been found to bo proved, the Court rightly 
dismissed the suit. Mr. Jang Bahadur Lai, 
on behalf of the appellant, has argued that 
in the first plea in the written statement 
filed by the defendant the fact of mortgage, 
though with somewhat different conditions, 
was admitted and the Court below in any 
event ought to have given a decree for the 
redemption of the mortgage admitted by 
the defendant. This suit, however, was for 
the mortgage propounded in the plaint 
which was not proved and the suit, there- 
fore, on that mortgage failed. Plaintiff, no 
doubt, is at liberty to sue on any other 
mortgage that may be admitted by the 


SAOWA r. RAM SARAN. 

defendant. In fact he may take advantage 
of the admissions made in the written 
statement. 

This suit was rightly dismissed and the 
ruling of this Court in Sheo Prasad v. Lalit 
Kuar (1) supports the view taken by that 
Court. I dimiss the appeal with costs. 

Appeal dismissed, 

(1) 18 A. 403j A. W. N. (1806)^132. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1145 of 1913. 
June 30, 1914. 

Present: Justice Rafique. 

SAGWA AND ANOTHER — DEFENDANTS — 
Appellants 
versus 

RAM SARAN and others — Plaintiffs — 
Respondents. 

U. P. Land Revenue Act{IIl of 1901), s. 118, ap- 
plicnhility of — Suit for possession of land allotted in 
partition— "Whether Courts should wait for result of 
application to R'ivenue .Court. 

Whore an application is nia'^lo to the Collector 
under section 1 18 of tho Land Revenue Act, the Civil 
Courts are not bound to await the result of tho 
application or to dismiss tho claim for possession of 
land allotted to the plaintiff under an order of 
partition on tho offer of the appellants to pay rent 
for the plot in suit. 

Isivar Parshnd v. Jagurnnth Singh, A. W. N. (1906) 
194, distinguished. 

Nan'lan Pat Teivari v. Radha Keshun Kalwar, 0 
Ind. Cas. 664, referred to. 

Second appeal from the decision of the 
Di.strict Judge of Meerut, dated August 14th, 
1913. 

Munshi Gokul Prasad, for the Appellants. 

Messr.s. Porter aud Purmeshwor Dayal, for 
the Respondents. 

JUDGMENT. — The suit which has given 
rise to this appeal was instituted under the 
following circumstances: — 

Banarsi Das, Dhanpat Rai, Sagwa and 
Kallu and some others were co-sharers in the 
village of Bijauli, Parganah Sarnwah, Tahsil 
Hapur. There Avas a partition of the village in 
1316 fasli under which plot No. 364/1 with 
other lands fell to the lot of Banarsi Das 
and Dhanpat Rai. The said plot prior to the 
partition w^as in possession of Sagwa and 
Kallu. Subsequent to the partition Banarsi 
Das and Dhanpat Rai leased the said plot to 
one Ram Saran for building purposes. Ham 
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Sar^ti was resisted in his attempt' tn take 
jmssession of the plot in question by Sagwa 
and Kallu and a female relation of theirs, 
called Miisammat Chhoni, wlio apparently 
lived with them. Thereupon Kam Saran 
instituted the present suit for the I'ecovery 
of pqssession of tlie said plot impleading 
Sa^wa, Kallu and Musavimat Clihoni, and 
also his lessors as defendants. The lessors 
put in no defence. Sagwa and Kallu con- 
tested the suit on the ground that the plot 
in question had been in their possession for 
many years upon which they had certain con- 
structions and all that Banarsi Das and 
Dhanpat Rai or their representatives could 
claim was the rent of the said plot. The 
learned Munsif in wliose Court the suit was 
filed decreed it. Sagwa and Kallu appealed 
to the District Judge who affirmed the decree 
of the first Court. The learned Judge found 
that the plot in suit was at the time of the 
partition nf facia land and that there was no 
house or any other building upon it tlien. He, 
therefore, held that section 118 of the Land 
Revenue Act, to whicli reference was made 
by Sagwa and Kallu, had no application. 
The appeal was accordingly dismis.sed. 
Sagwa and Kallu have come up in second 
appeal to this Court. They challenge the 
decree against them on three grounds viz .: — 

(1) that the finding of the learned Dis- 
trict Judge that no building existed on tho 
plot in suit at the time of partition is 
erroneous,* 

• (2) that the lower Courts should liave 
waited for tlie decision of the application made 
by the appellants to the Collector under 
section 118 of the Revenue Act, presumably 
after the institution of the present suit; 

(3) that as the appellants were willing to 
pay rent for the plot in suit the claim for its 
possession should have been dismi.ssed. 

The first objection of the appellants attacks 
a finding of fact. They admit that a finding 
of fact cannot bo questioned in second appeal. 
But they say that the learned Judge has 
based his finding on one piece of evidence 
bnly which he considers conclusive, vlz.^ the 
entry in the partition papers. That entry 
is not conclusive, Le., incapable of rebuttal 
'and other evidence ought to have been taken 
into consideration also. I do not think that 
the learned Judge meant that the entry in 
question was conclusive in tho sense that no 
Other evidence could be given in rebuttal of 


it. What he meant was that he preferred 
the evidence of the said entry to other 
evidence in the case. There is nothing in his 
judgment to show that he did not consider 
all the evidence on the record. He mention- 
ed the entry in the partition papers because 
he considered that to be tlie most important 
evidence on the question of the existence or 
ab.sence of a building on the plot in suit. 'J'ho 
first objection for the appellants, therefore, 
fails. In support of the other two objections 
the learned Coun.sel for the appellants relied 
on the case of Iswar I*arshad v. Jagarnath 
Hingli (1). Tho present case is distinguishable 
from the case of Is h war Prasad in that in the 
latter case it was admitted that some build- 
ings did exist at tho time of partition on tho 
land in dispute. Besides in a later case it 
was held that the provisions of section. 118 
of the Revetme Act could not be urged in 
defence to a civil suit for possession of land 
allotted to the plaintiff under an order of 
partition, vide Nandan Fat Tewan v. Jiadha 
Kr<ihtin Kalicar (2), I do not think that 
tho lower Courts were bound to await the 
result of the application said to have been 
made by the appellants, under section 118 of 
the Revenue Act, to the Collector or to have 
dismissed the claim on tlie offer of the 
appellants to pay rent for the plot in suit. 
The appeal fails and is dismissed with costs. 

Appeal dism lifted, 

(1) A. W.K. (1906) 194. 

(2) 5 Inch Cas. 664. 


ALLAHABAD HIGH COURT. 

Skoond Civil Appeal No. 1079 of 1913. 

July 0, 1914. 

Present:— Mr. Justice Sunder Lral. 

GANG A DIN SONAR—Def ENOANr — 
Appellant 
. versus 

JAGAT TEWARI— Plaintiff and another 
— Defendant^ — Respondents. 

Treupnxn — Impro vem e nts —Co m pensntion — Bail d i rip 
coHsfructed upon laud of another— Sait for possession 
— Decree, form of. 

No one can, by merely trespassing upon tho land 
of another and constructing costly buildings upon it, 
claim a right to retain its possession. Ho has nd 
right to compel tho real owner to receive oompon- 
satiou for hia land instead of the land itaelf.i 
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' Tw a case like tliis the decree should reserve leave 
to the trespassor-dofeiidant to remove his materials 
within a time to bo fixed by the Court, tailing which 
the plaintiff, the true owner, shoidd bo jmt in iiosses- 
sion of his land with or -wdthout the buildinjifs, which 
he may pull down at his jdcasuro. 

Second appe«al from the decision of the 
Additional Judge of Gorakhpur, dated May 
16th, 19i:k 

Messrs. Harihnna Sahni and L. M. 
for the Appellant. 

Tlie Hon’ble Dr. Tej lialuulnr Saprity for the 
Respondents, 

JUDGMENT.— The parties to this suit 
are residents of a village named Sanadra in 
the Gorakhpur District. Neither party has 
any zemindari right in the village, but both 
are residents occupying house sites in the 
village. The plaintiff owns a house in the 
village appertaining to whicli is a courtyai'd 
bo.iring No. 226 which has always been in 
his possession and occupation, and a strip 
of land bearing No. 205 is the passage 
01 * pathway to this house. The plaintiff’s ca.se 
is that he has no other pas.sage or way for 
egress or ingress to his hou.se. He alleges 
that the defendant has recently taken pos- 
session of the plaintiff’s courtyard and 
,has commenced to build a house on it. He 
has also lilocked up the passage to the 
plaintiff’s house by building a wall across 
it. Ho sues for the posscs.sion of the land 
and the demolition of the con.structi()ns put 
upon it by the defendants. He also prays 
for the demolition of the w'all put up on 
plot No. 205, so as to permit the plaintiff 
to have access to his house by the passage 
land marked as No. 205. The suit was tiled 
on 14th May 1912. 

The defence to the suit is that the land 
over which pos.session is claimed by the 
plaintiff is not a courtyard appertaining 
to the house of the plaintiff, but is a piece of 
waste land of the village which he has 
occupied with the permission of the zeniin- 
dam since about eight years, that the house 
built thereon by the defendant has been 
in course of erection for about a year and 
a half without any let or hinderance on the 
part of the plaintiff, who has been a passive 
spectator thereof. They further allege that 
they have not blocked up any passage to the 
plaintiff’s house, and urge that the claim in re- 


m 


spect of it is altogether ab.surd an Vridiculous. 

Apart from the question of valuation, 
which wa.s also put in issue, the Court of first 
instance framed four issues for trial in the 
following terms : — - 

2. Ts the land on wliiffli the defendants 
have made the disputed con.struction saluiu 
(courtyard) of the plaintiff r' 

3. Had the plaintiff any path to his 
house on the land tlie defendants have 
made con.structions (upon)? If so Avas it ' 
the only path, or he had some othei* path ? 

4. Is the plaintiff entitled to any relief, 
and if so to what relief ? 

5. Have the defendants made the dis- 
puted con.structions Avith the consent of the 
plaintiff ? 

The Court of first instance found that the' 
land in question A\’as part of the Avaste land 
of the village and Avas not a courtyard 
appertaining to the plaintiff’s house, that 
the plaintiff has anotlier passage to his 
house from the nortli-Avest Avliich joins 
the public road on that side, tliat it was not 
proved that the constructions in question 
Avere erected Avith the plaintiff’s consent 
and upon these findings the Mun.sif dismissed 
the suit. 

The plaintiff appealed to the Court of the 
District Judge against the said decree. The 
appeal Ava.s heard by the Additional District 
Judge of Gorakhpur. The learned Judge 
after a consideration of the entire evidence, 
both documentary and oral, has found; — 

(1) that the laiul in dispute is a court- 
yard appertaining to the plaintiff’s house; 

(2) that there is a footpath to the plaint- 
iff’s house ea.st of laiid No. 226, and tliat 
foot-path has noAv been built upon by the 
defendants. 

He has also found that the plaintiff ob- 
jected at the earliest moment to the erection 
of this hou.se and that he complained about 
it to Dhanpatiuan, a Iturnida of the zoaindar, 
and Dhanpatman admits in his deposition 
that such a complaint was made. In fact 
an injunction Avas issued by the Court also 
on 15th June 1912 preventing the de-, 
fendant from going on with the building. In 
teeth of the opposition the defendant went on 
Avith his building and he must bear the con- 
sequences of his action.” Upon these findings 
he has decreed the claim. The defendants 
have preferred this appeal. 
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Mr. Haribans Sahai for the appellant has 
urged that the finding of the learned Judge 
to the effect that the land in question was 
part of the plaintiff’s courtyard is not 
correct. The evidence at most showed that 
the plaintiff had been using a part of the 
village waste land for tying up his cattle 
etc. It did not go far enough to prove that 
it appertained to the plaintiff’s house. In 
my opinion the contention of the learned 
Vakil on this point is concluded by the 
finding of fact arrived at by the Court 
below. In the recent partition the land has 
been recorded as a courtyard of the plaint- 
iff’s house and I do not see how I can go 
behind this clear finding of fact in second 
appeal. The fourth plea taken in the 
appeal, therefore, fails. The entry in the 
partition record was some evidence in the 
case, and though not binding and conclusive 
upon the defendants, it was a relevant fact 
in the case. 

Mr. Haribans Sahai has next argued that 
the plaintiff made no objection to the con- 
struction of the house and allowed it to be 
constructed at a cost of about Rs. 800. He 
ought not now be allowed to sue for its 
demolition. The issue of an injunction for 
the demolition of the house is a matter entirely 
in the discretion of the Court, and he has 
argued that under the circumstances of the 
case, the Court ought not to have issued an 
injunction for the demolition of the building 
constructed at so much cost. In support 
of his contention lie has relied upon the 
cases reported as Gamsh Singh v. Kanshal 
Singh (1), llnji Sped Muhammad v. Gtdab 
Mai (2) and the Lectures on Specific Relief 
delivered by Dr. Satish Chander Banerji at 
pages 823 and 827. 

In dealing with this contention it must 
be borne in mind, in the first place, that 
the suit so far as this courtyard is con- 
cerned is a suit for its possession. The 
plaintiff is entitled to a decree for its pos- 
session. No one can by merely trespassing 
upon the land of another and constructing 
costly buildings on it claim a riglit to 
retain its possession. He has no right to 
compel the plaintiff to receive Cf)mpensation 
for his land, instead of the land itself. 

(1) A. W. N. (IDOO) cr,. 

(2) 20 A. 345} A. VT, N. (1808) 68. 


In a case like this the decree should 
reserve leave to the defendants to remove 
their materials within a time to be fixed 
by the Court, failing which the plaintiff 
should be put in possession of his land 
with or without the buildings^ which he 
may pull down at his pleasure. The rule 
of law on this point is thus formulated 
in Dr. Satish Chander Banorji’s work at 
page 815 : — 

“Similarly, as a general rule, where a 
defendant has gone on without right and 
without excuse in an attempt to appropriate 
the plaintiff’s property, or to interfere with 
his rights, and has changed the condition 
of his real estate, he is compelled to undo, so 
far as possible, what he has wrongfully 
done affecting the plaintiff, and to pay 
damages. In such a case the plaintiff is 
not compelled to part with his property at 
a valuation, even though it would be 
much cheaper for the defendant to pay 
damages in money than to restore the 
property. ... One who has gone on wrong- 
fully in a wilful invasion of the plaintiff’s 
right in real estate has no equity to set up 
against the plaintiff's claim to have his 
property restored to him as it was before 
the wrong was done.’ ” The same view was 
taken by the Bombay High Court in Jethalal 
V. Lalhhai (8). 

Of the two cases relied upon by Mr. Hari- 
bans Sahai, the first [that reported as 
Ganesh Singh v. Kaushal Singh (1)] was a 
suit by one co -sharer against the other, and 
the second [the one reported as Haji 
Sped Muhammad v, Gnlab Bai (2)] was a suit 
by one who was found not entitled to 
recover possession of the land, but had 
only a right of user over it. Those ca.ses are 
obviously distinguishable from the present 
case. In any case the finding of the Court 
below that notwitlistanding remonstrances 
the defendant persisted in going on with 
the construction of the house, leaves no 
room for the application of any rule of 
equity in his favour. So far for the 
claim for the possession of the courtyard 
land. 

I now come to the question of the obstruc- 
tion to tlie foot-path of the plaintiff’s 
hou.se by the construction of the wall com- 

(3) 28 B. 298; 6 Bom. L. K. 86. 
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plained of. Mr, Haribans Sahai lias argued 
that the pathway in question is a public 
highway or street and the plaintiff is not 
entitled to sue for the removal of the 
obstruction in the absence of any allegation 
and proof of special injury to himself, and he 
has relied upon the case of Bhawan 
Singh V. Narottam Singh (4) in support of 
his contention. The point was not taken 
in either of the Courts below. The defend- 
ant’s own case was that he had not obstruct- 
ed any passage of the defendant (vide para. 
5 of his written statement of defence). It 
has not been found that the foot-path 
referred to was a public street or way. The 
case for the plaintiff was that the foot-path 
was a passage to his house. The defend- 
ant’s case was that there was no passage 
or way there at all. Thus neither party 
alleged that this was a public street or 
way. Where a plaintiff seeks to remove an 
obstruction to a public way or street it has 
been well settled that he must prove 
special damage to himself before he can 
maintain an action. In addition to the 
decision of this Court already mentioned 
I may mention two more recent cases which 
take the .same view, and illustrate the law 
on this que.st ion: Bunn v. Holt (5), Vimpax- 
appa Fakirnppa v. Sherif Sah Mulla Masud 
Sab (6). ‘*An infringement of a right which 
exists for the benefit of the community 
generally is subject, not of an action, but 
of an indictment.” (Clark and Lindsell’s 
Law of Torts, 4th Kditioii, page 28). The 
question then is, should I, as Mr. Haribans 
Sahai has argued, assume that it is a 
public highway and deal Avith the question 
on that footing, or, as he has suggested as 
an alternative, remit an issue to find out 
whether it is a public liighAvay and Avhe- 
ther the plaintiff has suffered any special 
damage. If I could have como to the 
conclusion that the defendant’s house should 
stand, I might po.ssibly have been inclined 
to accede to the latter suggestion. But 
if tho house is to be demolished and the 
plaintiff is to bo put in possession of his 
land, there is no point in remitting issues 
which bear upon the wall Avhich obstructs 

(4) 2 Ind. Caa. 363} 31 A. 444; 6 A. L J. 499. 

(B) (1904) 73 L. J. K. «. 341, 68 J. F. 271; 90 L. T. 
677; 20 T. L. R. 297; 20 Cox. C. C. 625. 

(6) 2 Ind, Oae. 494; 11 Bom. L. R. 372. 


the foot-path. In my opinion in view of 
all the circumstances of the case, as neither 
party urged that it was a public street, it 
would not be right for me to allow this 
question to be raised at this stage of the 
case and to remit the issues proposed. 

In this view of the case I dismiss the appeal 
with costs which in this Court will include 
Counsel’s fee on the higher scale. Mr. 
Haribans Sahai has asked for six months* 
time to demolish the house and remove 
the materials. The decree of tho Court 
below makes no provision in this respect. 
I think the request is reasonable and in 
view of the fact that Rs. 800 had been 
invested in this building the defendants 
should have a reasonable opportunity for 
removing the materials. I give six months 
for their removal by the defendants. Failing 
that the decree of the Court below will 
stand. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 736 of 1913. 

July 20, 1914. 

Present: — Mr. Justioe-Piggott. 

RAM RACHA DUBE? and others 

Dependants — A ppfitLANrs 
versus 

GOKUL RAI AND OTHERS — Plaintiffs 

Respondents. 

Landlord and tenant-— Ejectment ^Trespass— MorU 

gage of e.v-proprtef ary right— Ponitton of mortgagee after 
ejectment of tenant. 

If an ex-proprietary tenant interferes with tho 
possession of the landlord after ejectment, ho does 
so as a trespasser without a shadow of title. 

If an ex-proprietary tenancy is extinguished by 
virtue of ejectment, the interest of the mortgagee 
in respect of that holding also ceases from that date. 

Second appeal from the decision of the 
District Judge of Ghazipur, dated March 
25th, 1913. 

Mr. Haribans Sahai, for the Appellants. 

Mr. Ldksmi Naram, for Mr. Muhammad 
Ishaq, for the Re.spondents. 

JUDGMENT.— This is a second appeal by 
certain defendants in a suit for ejectment. 
There were three parties to the litigation, 
namely, the plaintiff, Gokul Rai, Gaya Singh 
and others, described as the defendants of the 
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first party, and Ram Raclia Dube and others, 
described as defendants of the second party. 
It is these last who are the appellants now 
before this Court. The defendants of the 
first party mortgaged their zemintlari rights in 
a certain 4-anna share in village MahrauH 
to the plaintiff under a contract of mortgage 
by conditional sale. Tliey subsequently 
mortgaged certain specified plots of sir land, 
alleged to appertain to the share in ciuestion, 
with possession to the defendants of the second 
party. The plaintiff sued on the mortgage 
and obtained a foreclosure decree under 
which he was put into possession on the 
4th of July 1904. He has nevertheless been 
successfully prevented by the defendants 
.between them from getting the benefit of his 
decree so far as the sir lands are concerned 
upto this present time. He seems to have 
availed himself from the first of the proper 
legal remedies open to him. He sued the 
defendants of the first party, who had become 
his ex -proprietary tenants in respect of these 
sir lands, for determination of rent, and 
finally accepted a compromise decree deter- 
mining the rent with retrospective effect at 
a certain sura in the year 1905. The rent 
was not paid, and on September the 21st, 
1906, the plaintiff obtained a decree for 
arrears of rent. This decree was not satis- 
fied and the plaintiff proceeded to eject the 
defendants of tlie first party from their ten- 
ancy under the provisions of the Agra Ten- 
ancy Act. He obtained possession under 
that Act on February the 10th, 1907. He 
has nevertheless failed to obtain peaceable 
enjoyment of the rents and profits derivable 
from these sir lands and has been compelled 
to bring this suit in a Civil Court to turn 
out the two sets of defendants, who continue 
persistently to dispute his right to possession 
-over these lands. The defence set up by the 
defendants of the first party was obviously 
•not conducted in good faith. Their written 
statement is extremely involved and obscure, 
and it may be that they have just avoided 
committing themselves to any express state- 
ment for verifying which they could be pro- 
secuted before a Criminal Court. They, how- 
ever, did plead that they were still in posses- 
sion of the land in suit, or at any rate of some 
part of the same, as tenants holding from the 
plaintiff, and on the strength of this plea 
they claimed the benefit of section 202 of 
tlW'Agra Tenancy Act (Local Act II of 


1901). The provisions of that section are 
mandatory, and I feel constrained to remark 
that Civil Courts should be on their guard 
against the artifice which has obviously been 
employed in the present case by the defend- 
ants seeking to obtain the benefit of tliat 
section for purposes of mere vexation and 
delay. It is quite true that the learned 
Subordinate Judge could not prevent the 
defendants of the first party from pleading 
that they held these lands as tenants of the 
plaintiffs, but ho could, by a proper exercise' 
of his powers, have taken care that this 
plea was not entered in vague and general 
terms, but was put forward clearly and speci- 
fically in answer to tlie plaintiffs’ plea that 
the tenant rights of these defendants had 
been terminated by their ejectment according^ 
to law. It may be that if these defendants 
had been properly questioned by the Court 
they would have shrunk from committing 
tliemselves to denial of this, and at any rate 
they could have been properly dealt with 
when it was found that their denial was a 
wilful falsehood. However, having been per- 
mitted in this unsatisfactory manner to claim 
the benefit of section 202 of the Tenancy Act, 
the defendants first party duly filed a suit in 
the Revenue Court within tlie prescribed 
period of three months, and then permitted it 
to be dismissed for default. Their conduct 
seems to have been a deliberate one, for it is 
clear that they made no attempt to obtain a re- 
hearing of the order of dismissal by satisfying 
the Court that they had been prevented from 
prosecuting tlie suit by any sufficient cause. 
What they did was to institute, after the 
period of three months referred to in sec- 
tion 202 aforesaid had expired, a fresh suit 
in the Revenue Court for the same relief. 
One of the pleas in tlie memorandum of appeal 
now before mo is that the Civil Court was 
bound to wait for the result of this second 
suit. 1 am of opinion that there is no force 
whatever in this plea, and that the Court 
of first instance acted very properly in not 
permitting the defendants of the first party to 
continue indefinitely the game of obstruction 
and delay which they were iibviously playing. 
Therefore, it has been properly decided, 
against these defendants of the first party, 
that their rights as ex -proprietary tenants 
have been terminated by ejectment and that 
if they are interfering at present .with tire 
plaintiffs’ possession in respect of any portion 
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of tlie land in suit, tliey are doing so as tres- 
passers without a shadow of title. 

The position of tlie defendants of the second 
party requires to be separately considered. 
They were impleaded as persons interestsd in 
a portion of the mortgaged property by the 
plaintiff in his suit for foreclosure. They 
tlms obtained the only thing to which they 
had any right in law, vlz.^ an opportunity of 
redeeming the mortgage in favour of the 
plaintiffs; of this they failed to avail them- 
selves. The contention on their behalf, how- 
ever, is that the result of the foreclosure suit 
was mei'ely to extinguish any interests they 
might have previously possessed in the pro- 
prietary rights over the plots of land mort- 
gaged to them; but tliat their mortgagee 
rights enured in respect of the ex -proprietary 
tenancy created by Statute in favour of the 
defendants of tlie tirst party from the date of 
the foreclosuri* decree. For this proposition 
of law the authority quoted is the case of 
}^ham Dan v. Bolul Bibi (1). A consider- 
ation of this ruling shows that one important 
factor in the decisions arrived at by the 
learned Judges who decided that case was the 
view taken by this Court that there was 
nothing in the provisions of the old Rent 
Act of 1881 to prevent an occupancy tenant 
from transferring pos.session over his holding 
by way of usufructuary mortgage. It may 
bo doubted, therefore, whether this case is 
any longer to be relied on since the alter- 
ation in the law affected by the passing of 
the Agra Tenancy Act of 1901. Even apart 
fi’om this, the defendants-appellants have, in 
my opinion, no case. Supposing that they were 
entitled to possession as mortgagees over some 
of the plots composing the ox -proprietary hold- 
ing from which the defendants of the first 
party were ejected in 1907, it seems clear to 
me that, even in this case, whatever rights 
they possessed were extinguished by the 
ejectment. There ceased to be, from the 
date of the ejectment, any ex -proprietary 
holding over which these appellants could 
exercise their alleged right of mortgage pos- 
session. They should have protected thom- 
.selves by seeing that the rent t ithe holding 
was duly and punctually paid. The plea 
taken on their behalf is that their rights can- 
not be affected by the decree for arrears of 


rent against the defendants of the first party 
or the subsequent ejectment proceedings, 
because they wei^e not made parties to those ' 
proceedings. N^ow it is clear that on no 
possible view of the case did these appellants- 
become tenants of any of the plots of land in ' 
suit on behalf of the plaintiffs; this was con- 
ceded in argument before me and, as a 
matter of fact, they never pleaded throughout 
the present suit that there existed any rela- 
tionship of landlord and tenant as between 
them and the plaintiffs. The latter, there- 
fore, could only take proceedings for the deter- 
mination' of rent and for subsequent realiza- 
tion of the same, against the defendants of 
the first party, who had become his ex-pro- 
prietary tenants by operation of law. The 
po.ssossion of the defeTidants of the second 
party was certainly no better in law than 
that of a sub-tenant of the holding; that is to' 
say, they may liave had, as against the 
defendants of the first party, a right to pos-‘ 
session over some of tlie plots of land in suit, 
so long as the tenancy of the defendants of 
the first party continued. This right was 
extinguished when the plaintiff obtained pos- 
session after ejecting the defendants of the 
first party for non-payment of rent. 

There remains, however, one other point to 
be considered on behalf of these appellants. 
They have pleaded in this, as in the lower 
Appellate ’Court, that a certain consent decree 
dated September lOtli, 1908, arrived at in the 
course of a certain- other litigation, operates 
as res jmlidata in the present case with regard 
to the right of these appellants to remain in 
mortgage possession over the plots of land in 
suit claimed by them. I find on examining 
the record of the previous litigation that* 
Behary Rai, son of Gokul Rai, who is the 
plaintiff in the present case, had acquired 
mortgagee rights in respect of another 
fractional share in the same viahaL In 
.seeking to enforce these rights Behary Rai 
became involved in litigation, in the course 
of which a question was raised as to his‘ 
right of possession over the sir lands 
appertaining to the mcihal as a whole. To 
that litigation the present defendants- 
appellants were parties. It resulted in a 
compromise decree affirming the right of 
the present appellants to possession over 
certain specified plots of land. Now the 
plea of resjthdicata, in the form in which' it 


(I) 24 A. A. W. N. (1902) 155. 
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is put forward, is clearly not sustainable. 
The evidence on the record would not justify 
a finding that Gokul Rai, the plaintiff in the 
present suit, is claiming under Behary Rai, 
the plaintiff in the former suit above 
referred to. It is, moreover, quite clear 
that Gokul Rai is not in the present case 
litigating under the same title as was 
Behary Rai in the former suit. Whatever 
rights Gokul Rai is seeking to enforce in 
the present case are derived from a different 
mortgage over a different fractional share 
in the maJial to that on the strength of 
which Behary Rai was litigating in the 
former suit. 1 have, however, considered this 
plea from a slightly different point of view 
from which it was pressed upon me in 
argument. The suggestion is that, apart 
from any question of res j^idicata, the com- 
promise on which the consent decree of 
September 10th, 1908, was based has the 
effect of an agreement, binding upon 
Gokul Rai, to leave these defendants 
in possession of the plots of land in suit 
until their mortgage-debt is repaid. I 
thought it right to give my best considera- 
tion to this plea, because it involves the 
only substantial defence on the merits 
which these defendants-appellants have 
been able to put forward. It seems to me, 
however, that the effect of the compromise 
and the consent decree of 1908 was 
not what the appellants contend. The 
present claim relates to certain plots of sir 
land all of which are specified as being frac- 
tional shares of larger plots and all of which 
have been expressly admitted on the pleadings 
in this suit to appertain to that fractional 
share in the mahal which was mortgaged by 
the defendants of the first party to the present 
plaintiff. The question raised in the suit 
decided by the consent decree of 1908 was as 
to the sir lands which should be presumed to 
appertain to anotlier fractional share in the 
same mahaly and, in my opinion, the agreement 
come to between the parties in that litigation 
of 1908 did not refer, and was not intended 
to refer, to sir lands not appertaining to the 
share in respect of which Behary Rai was 
enforcing his rights in that former suit. 
There is nothing whatever on the present 
record to show that Behary Rai either had, 
pr claimed to have, any right to bind his 
father by an agrement covering the sir lands 
appertaining to a different share in the mahaly 


a share in respect of which Gokul Rai had 
become full proprietor under a foreclosure 
decree obtained five years previously. For 
this reason T hold that there is no force in 
any of tJie contentions put forward in support 
of this appeal. I hereby dimiss it with costs 
including fees on the higher scale. 

A'p'peal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2 of 1912. 

Civil Revision Case No. 2443 op 1912. 

May 27, 1914. 

Present: — Mr. Justice Holmwood and 
Mr. Justice Chapman. 

PRANHARI GUHA — Plaintiff — 
Appellant 
t^ersus 

CHANDRA KUMAR GUHA and another— 

D E FE N PANTS — Re S POND E NTS . 

Civil Procedure (Act V of ft. Ury-^AdmiHsion 

of evidence, whether question of Law or of Jurisdiction 
— EjccUiftion of document from evidence — Document, 
nature o/— lies judicata. 

It is only when a document has some legal effect 
on the decision in a case that its exclusion from 
cvidcuco can bo treated as a question of error by 
refusing to exercise jurisdiction. Ordinarily tho 
question of admission of evidence is a question of 
law only and not of jurisdiction. 

Where, therefore, a particular document merely 
proves that tho claim of the plaintiff in a particular 
rent suit should be allowed but without further 
obligations, express or implied, such document cannot 
operate either as res judicata or as admission of rela- 
tionship of landlord and tenant between tho jiartiesj 
and its exclusion from evidence cannot raise a 
question of jurisdiction under section 115 of the 
Code of Civil I’rocedure, 1908. 

Appeal against the decree of the Di.strict 
Judge, Noakhali, dated 18th December 1911, 
reversing that of tho Munsif, Sandwip Island, 
dated 15th May 1911. 

FACTS. — This was a rent suit by the 
plaintiff-appellant against the defendant- 
re.spondent in the Court of the Munsif at 
Sandwip Island. The amount claimed was 
Rs. 15 only. The learned Munsif raised 
a question as to the rate of rent; so the matter 
was eventually dealt with by the District 
Judge of Noakhali in appeal, and the suit 
was dismissed on the ground that there was 
no relationship of landlord and tenant bet- 
ween the parties. 

Thus it would appear that so far as the 
decree of the District Judge was concerned, 
no appeal would lie from it to tho High 
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Court in virtue of section 153 of the Bengal 
Tenancy Act. But the appellant, being in 
doubt, presented both a memorandum of appeal 
and an application for revision against the 
same, and the question raised by him was 
that there was a solenamnh between the 
parties incorporated in a decree some 20 
years previously and that this, as a public 
document, was admissible in evidence and 
would operate as res judicata or ns an admis- 
sion by the defendant of the relationship of 
landlord and tenant, and as such the refusal 
of the Judge to admit it in evidence and 
to consider it would amount to an error of 
jurisdiction. 

Babu Bhirendra Lai Kastgir, for the Appel- 
lant. 

Babu Bimal Chandra Las Ouptn and Dr. 
Naresh Chandra Hen Gupta, for the Re- 
spondents. 

JUBCrMENT. — This is a second appeal 
in a rent suit with a rule for consideration 
of the question of jurisdiction under section 
115 of the Code of Civil Procedure in case 
no appeal lay. 

The learned Munsif raised the question as 
to the rate of rent and the District Judge, 
therefore, after first holding that the plaint- 
iff’s suit must be dismissed in revision upon 
the gross error in the ca.se subsequently held 
that by reason of this question of the amount 
of rent an appeal lay to him, and he, there- 
fore, decided the appeal on its merits on the 
finding l.that there was no relationship of 
landlord and tenant between the parties. 

It is clear that under section 153, Civil 
Procedure Code, wo have only to deal with 
the judgment and decree of the learned 
District Judge. We have nothing whatever 
to do with what questions were raised before 
the Munsif. As there was no question 
before the Judge of the rate of rent, wo 
are of opinion that no appeal lies to us in 
the case the rent sued for being 15 rupees 
only. 

The point of jurisdiction is based partly 
upon this error of the Judge which we 
have just referred to in dealing with the 
case first of all in revision, and we do not 
think that there is anything in this part 
of the objection, for he did eventually, as we 
have seen, deal with it on the merits as an 
appeal. But the main contention is that 
there was a previous decree on a solenamah 
between the parties and that that solennmah 


was the basis of the decree as evidenced by 
the entry in the register of civil suits. The 
decree itself was nearly 20 years ago and 
has been destroyed in the ordinary course. 

The question, therefore, before the Judge 
was whether this solenamah, if admissible as 
a public document, did operate as res jndiecda 
or as an admission by the defendant of the 
relationship of landlord and tenant. If it 
was a public document and if it operated as 
res judicata between the parties, it would 
undoubtedly be an error of jurisdiction or 
refusal by the Judge to exercise his jurisdic- 
tion if he did not consider it. He says that 
he could not consider it because it was only 
proved by the oral evidence of the plaintiff 
who was an interested party. If it was 
merely to be used as an admission, the learned 
Judge may be in error of law in refusing to 
admit it, but it would not be treated as a 
question of i'efu.sal to exercise jurisdiction. 
It Ls only if the document, had some legal 
effect upon the decision ia the case that its 
exclusion as evidence would be said to be 
an error by refusing to exercise jurisdiction. 
The question of admission of evidence is 
not a question of jurisdiction, it is a question 
of law. We, therefore, think as it is ad- 
mitted that no question of res judicata can 
arise upon this document, section 115 can- 
not 1)6 applied to this case; but in justice 
to the parties we would go further and 
say that the solenamah appears upon the 
record and the Judge evidently read it and 
it contains no sort of admission of the rela- 
tionship of landlord and tenant. It merely 
says that the parties agreed on that parti- 
cular occasion that the claim of the plaintiff 
should be paid by the defendant without 
costs and without any further obligation, 
express or implied. It is settled law that 
a decision as to the amount claimed in a 
rent suit cannot operate as res j'udicata, nor 
can it be any admission of the relationship 
of landlord and tenant. The learned Judge 
has decided that that relationship does 
not exist upon some further grounds with 
which we are not concerned. They are 
grounds of fact stated by him and they 
certainly raise no question under section 115, 
Civil Procedure Code. 

The appeal is, therefore, dismissed without 
costs, and the Rule is discharged with costs, 
one gold mohur. 

Appeal dismissed] Buie discharged. 
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PBBAYYA V, AHMAD ABDUl RAHIMAN SAIT. 

MADRAS HIGH COURT. 

Civil Suit No. 27 of 1911. 

February 2, 1912. 

Present: — Mr. Justice Wallis. 

„ G. PERAYYA (minor), by hts mothkr 
, AND NEXT FRIEND, MAHALAKSHMAMMA 
— Plaintiff 
vermis 

, AHMAD ABDUL RAHIMAN SAIT-^ 
Defendant. 

■ Hindu Law — Joint family — P ronii -iso ry note in 
adoptive father's name — Suit hy adopted son — Whether 
adopted son can su^ on note without succession certificate 
— 8 accessio 7 i Certificate Act (Vll of 188f)>, s. 4. 

An adopted eon is not entitled to obtain a decree in 
respect of a promissory note e\(‘ciited in favour of his 
deceased undivided adoptive father without the 
production of a succession certificate. 

Neelu Amiim' v. Krii>hnn Panikar, 6 Tnd. Caa. 745j 
^ ^0? (1910) M. ^y. N. 211, followed. 

FACTS. — The suit was upon a promissory 
note executed by the defendant in favour of 
one G B. The plaintiff, alleging himself to 
he the undivided adopted son of the said G B 
and to have become solely entitled to the 
suit promissory note on the death of G B, 
laid this suit for recovering the amount due 
thereon. The defendant contested the suit 
on the ground that under the Negotiable 
Instruments Act, the plaintiff was precluded 
from .showing that he had any interest in the 
suit note and that he could not get a decree 
without the production of a succession certifi- 
cate. 

Mr. P. Doraisauwii Iyengar^ for the 
Plaintiff : — No succession certificate is 
necessary. Buhramanian Chetti v. Bahkn 
Servai (1), Vaidyanatha Ayyar v. Chinnasami 
Naik (2) and Jaginohandas Kilahhai v. Alin 
Maria Duskal (3). 

Mr. F. F. Srinivasa Iyengar, for the 
Defendant : — The plaintiff is not entitled to a 
decree without the production of a succession 
certificate. Venkataramanna v. Venkayya (4) 
and Neelu Amma v. Krishna Panikar (5). 

' JUDGMENT.--! hold, following Neelu 
Ammah v. Krishna Panikar (5), that the 
plaintiff cannot maintain the suit without a 
succession certificate. Decree for the amount 

(1) 20 M. 232; 1 M. L. J, 100. 

2) 17 M. 108. 

3) 19 B. 338. 

4) 14 M. 377. 

5) 6 Incl. Cas. 745j 8 M. L. T. 80j (1910) ‘ M. W, N. 

It 
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claimed with interest at contract rate up to 
date and subsequent interest at 6 per cent., 
on plaintiff producing a succession certificate 
within two months. Otherwise the suit to 
stand dismissed. Plaintiff should pay defend- 
ant’s costs as the litigation is duo to his 
failure to produce succession certificate. 

Suit decreed conditionally. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 346 of 1913 
May 18, 1914. 

Present: — Mr. Jn.stice Clmmior 
and Mr. Justice Rafiqne. 

MOHAMMAD ABDUL GAFOOR 

AN D OTHERS — DEPENDANTS — Al*PE LL \NTS 
rers7is 

ARTHUR BARBAR — Plaintiff 

Respondent. 

Suit for declaration of title to hold land rent-free-^ 
Jiuisdicfion of Ciril and Revenue Conrls. 

It is not corupeteut to a Ci\il Court to make ii 
declaration that a person wlio lias failed to prove 
that he is the proprietor of the land, is.eiititlofl to lioUl 
it rent-free. 

Second appeal from a tlecreo of the 
District Judge of A/.amgarli. 

. Mr. Mahammad Jiahmat^nllah, for the 
Appellants. 

Mr. Muhammad Ishaq, for the Respondent. 

JUDGMENT. -TIn\ appeal arises out of 
a suit brouglit by the respondent for a 
declaration that he is the owner of certain 
land and that tlie appellants have no right 
to receive rent from him therefor. The 
suit was instituted in consequence of an 
adverse decision by a Collector of the 2nd 
class in a suit brought by the appellants 
against the respondent for the rent of this 
land. It has been finally decided in the 
other suit that the present appellants are 
not entitled to receive rent for the land 
from the respondent. But, in our opinion, 
it was not competent to a Civil Court to 
make a declaration that the respondent 
who has failed to prove that he is the 
proprietor of the land, is entitled to hold 
it rent-free. The suit as brought was not 
maintainable in the Civil Court on the 
finding that the respondent had failed to 
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should have been dismissed. We, therefore, 
allow this appeal, set said the decree of the 
Court below and dismiss the suit with costs 
in both Courts. 

Appeal alhwed. 


ALLAHABAD HIGH COURT. 

Civifi Rkvision No. 143 or 1913. 

March 27, 1914. 

Treseni: — Mr. Justice Tudball. 

MUL CHAND — Uetitionkr 
versus 

JUGGI LAL-Oppohtk Party. 

Civil Proved lire Code {Avf V of liK)8j, x. ll.'j — Ad- 
journment coiiditionaJ on itnyincnt of co>‘ts — Inteiloru- 
tory order—Jteiision. 

An *)rdor sri'ftnthif? adjournmoiit of n ca.so on con- 
dition of payment of conts to tlic oppoKilc pnHy, 
being an intcrlocutcjiy order, is not revi.sable under 
section 115, Civil Procedure Code. 

Civil revision against an order of the 
Subordinate Judge of Cawnpore. 

Mr. Hamilton, for the Petitioner. 

Mr. It, K, Malariya, for the Opposite 
Party. 

JUDGMENT. — Til is is an application in 
revision agaiii.st what is really an inter- 
locutory order of the Court below, under which 
it granted an application by the present 
applicant for an adjournment conditional on 
payment of Ks. 500 as costs thereof to the 
opposite party. A preliminary objection is 
taken that no revisioTi lies under section 115 
of the Code of Civil Procedure and it is quite 
clear that this objection is based on good 
grounds. The order is merely an inter- 
locutory order and is certainly not one of those 
revision of w’hich is contemplated under 
section 115. After all it is a que.stion of 
costs, and the Court which finally decides the 
case will have full power to do justice in all 
matters of costs. The application fails and 
is, therefore, dismissed with costs. 

I Application rejected. 
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ABDUb SAMAP V. MUNICIPAL BOARD, MEERUT. 

ALLAHABAD HIGH COURT. . 

Second Civil Appeal No. 15.55 o'p 1912. 

April 7, 1914. 

If resent: — Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Banerji. 
ABDUL SAMAD — Plaintiff — Appellant 
versus 

MUNICIPAL BOARD, MEERUT^ 
Defendant — Respondent. 

XT, P, Mnnicijuihties Act (/ of 1900), xh. 87, 
1.J2 — Penniiotwn for repair lefuned — Remedy — Suitor 
npftenl. 

Tho remedy of a person aggrieved by art order of a 
Municipal Board refusing to give liini leave to repair 
and re-ereet his gallery and arches, is an appeal 
as provided in pi^ction 152 of the Municipal Art. and 
not a suit fer jierpctual injunction and damages, 

Second appeal from the District Judge 
of Meerut, dated October 2nd, 1912. 

Messrs. R.E, O^Conor^wd Muhammad Ishaq, 
for the Appelant. 

Messrs. Hyces and Wallacli, for the Respond- 
ent. 

JUDGMENT. — This apppal arises out of a 
.suit brought by the plaintiff against the 
Municipal Board of Meerut. The circum- 
stances are as follows ; — The plaintiff has 
been found to be the owner of certain shops 
on both sides of a public road in the city of 
Meerut. In the past there was some sort of 
gallery resting on arches whicJi connected 
the .shops on both sides’ of tJie road. The 
gallery had got out of repair and the plaintiff 
applied to the Municipal Board for leave to 
repair the arches and gallery and also to 
build oil the top of the gallery. The Munici- 
pal lhard refused permission. Thereupon 
the suit out of which this appeal has arisen 
was instituted, the plaintiff claiming a per- 
petual injunction restraining the Municipal 
Board from interfering with what he wanted 
to do and damages. On the facts as found, 
so far as the plaintiff sought to repair 
an existing structure the case came within 
.the provisions of section 87 of the Municipal- 
itiewS Act ; so far as he sought to make a 
new structure the case came within the 
provisions of section 88. We need not con- 
sider now the provisions of the last men- 
tioned section. So far as the case came 
within that section it was admittedly within 
tho right of the Boaril to refuse permission 
to allow the structure to be made. Sec* 
tion 87 provides that a person who intends 
to re-erect a building of the kind must 
give notice in writing of hisf intention, 
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Thp Board may refuse to grant permission 
upon some one or more of the grounds 
mentioned in the section. If they neglect 
to answer the application there is further 
provision made showing the applicant the 
course he is entitled to take. If the order 
of refusal is made and the applicant feels 
himself aggrieved at what the Municipal 
Board has done an appeal is provided by 
section 152, which further provides that 
save by such appeal the order of the 
Municipal Board shall not be liable to be 
called in question. It is quite clear, there- 
fore, that if the plaintifE in the present 
case felt himself aggrieved by the order 
of the Municipal Board refusing to give 
him leave to repair and re-erect his gallery 
and arches, his remedy was by way of an 
appeal. But it is quite clear that he is not 
entitled to maintain a suit like the present 
one. This being so, the decision of the 
lower Appellate Court was correct and the 
appeal fails. We accordingly dismiss the 
appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1117 op 1913. 

July 2, 1914. 

Present: — Mr. Justice Sunder Lai. 

MEGH RAJ VAISH — Dependant — 
Appellant 
versus 

ABDULLAH KHAN and others — 
Plaintiffs — Respondents. 

Vendor ami purchaser — Transfer of Property Act 
{IV of 1882), 8. 65 (4J (b)— Claim for recovery of 
unpaid purchase-money — Limitation — Veiidor's hen — 
Charge under s. 66 (4) (6) of Transfer of Property Act, 
whether enforceable against transferees from vendees 
A vendor is entitled to recover the unpaid purchase- 
money as a debt from the vendee either by enforce- 
ment of payment against him personally or by 
enforcement of the charge on the property sold. The 
latter remedy is available to the vendor oven if the 
personal remedy is barred by lapse of time. Where 
the purchase-money is left with the vendee for 
payment on behalf of the vendor, the money is pay- 
able to the latter and he has a lien for it so long as it 
is not paid. A personal remedy against a vendee is 
not enforceable against his transferees, but where the 
charge is on the property whosoever obtains the pro- 
perty, either by inheritance or by transfer, does so 
subject to the burden of the charge. 


Munir-un-nissa v. Akhn) Khan, 30 A. 172; A. W. 
N. (1908)71; 3 M. L. T. 374; 6 A. L. J. 243; Har Chand 

V. Kishori Singh, 7 Iiid. Cas. 639, Webb v. Maepherson, 
31 C. 57; 30 I. A. 238; (P. C.); 5 Bom. L. R. 838; 8 0. 

W. K. 41; 3 M. L. T. 389, Rim Din v. Kdka Prasad, 
7 A. 502; 12 I. A. 12; 4 Sar. P. C. .T. 619, followed. 

Second appeal from the decision of the 
A.ssistant Sessions and Subordinate Judge of 
Meerut, dated 30fch May 1913. 

Dr. S. N, Sen, for the Appellant. 

Mr. Shafi’uz zaman, for the Respondents. 

JUDGMENT. — This suit arose under the 
following circumstances. On June 20th 1901, 
the present plaintiffs sold certain property 
to Kalli Mai for a sum of Rs. 800. Of this 
amount Rs. 150 were left to pay Mega Raj 
and Karla Mai on account of a decree which 
they had obtained against the vendors. A 
sum of Rs. 300 was also left with the vendees 
to pay the said persons on account of a mort 
gage under which those persons were in 
possession of the property sold. Kalli Mai 
did not pay this amount and Karia Mai and 
Megh Raj took oqt execution of their decree. 
The plaintiff -vendors on July 25th, 1901-, 
paid up those amqunts by executing a mort- 
gage of some otlier property in favour of 
Karia Mai and Megh Raj, part of the con- 
sideration of which was the amount which 
Kalli Mai was required to pay under the 
terms of the sale to those persons. Later on, 
on May 14th, 19Q9, Karia Mai and Megh Raj 
purchased from Kalli Mai the property which 
has been purchased by him on Juno 20th, 1901. 
The plaintiff now brings a suit to recover 
unpaid purchase -money which the vendee was 
bound to pay to Karia Mai and Megh Raj in 
accordance with the understanding arrived at, 
at the time of the sale. The plaintiffs claim to 
recover their money under a charge against 
the property in the hands of Karia Mai and 
Megh Raj who are assignees of the property 
from Kalli Mai. The defence to the suit is 
that the claim is time-barred, that there was 
no vendor’s lien in favour of the plaintiffs who 
in the sale-deed expressly stated that the 
purchase-money had been paid up and that 
they had no claim therefor. It was further 
pleaded that the claim against Karia Mai 
and Megh Raj was time-barred because the 
vendors had allowed the claim against the 
person of Kalli Mai to become time-barred 
and it was finally contended that the charge 
created by section 55 (4) (fe) was a charge 
enforceable only against the buye:? and not 
against the buyer’s transferees. It was said 
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that Megh Raj and Karia Mai had purchased 
the property without notice of the charge 
claimed by the plaintiffs and in any case the 
charge is not enforceable against them. Before 
dealing with the other points arising in the 
case I may at once dispose of the last point. 
It has been found by both the Courts below 
that the dofendants-appellants had full notice 
of the charge tliat at the time of the 
sale the original sale-deed of June 20th, 
1901, was handed over to them and 
that they were in a position to know exactly 
whether or not tlio charge existed. The 
last contention, therefore, fails on this finding. 

. I now take up the other contentions urged 
on behalf of the appellants by Ur. Sen. It 
is true that the claim against the person 
of the original vendee has become time- 
barred under Article 111 of Schedule I of the 
Limitation Act. So far as this Court is con- 
cerned the point has been settled by a decision 
of the h^ull Bench of this Court in the case 
of Mnniv-nn-nimi v. Ahhar Khan (1). The 
question still remains whether by reason of 
the claim against the original vendees 
personally being time-barred, the claim for 
enforcement of the charge sliould, therefore, 
fail. This point, in my opinion, is equally 
governed by the ruling of the Full Bench. 
The plaintiffs were entitled to recover the 
amount due to tliem on account of unpaid 
purchase-money as a debt due from the 
-vendee. They had two remedies given to 
them by law. One of these was to enforce 
payment of the said sum against such 
persons personally, and the other by enforce- 
ment of the charge. Tliis happens constantly 
in mortgage cases. The personal remedy is 
barred by lapse of time, but the debt is 
thereby not extinguished. It is still a subsist- 
ing debt. Though the creditor has lost one 
of the.remedies for recovering it, the other 
remedy is still available to him. 

In the case of Jlam Din v. KaJka Prasad 

(2) their Lordships of the Privy Council 
liad to consider a similar point. At page 
.505 they observe as follows: “There are two 
remedies distinctly sought in the plaintiff’s 
petition, the one against the mortgaged pro- 
perty, the other against the person and against 
the other property of the defendant. As to the 
mortgaged property there is now no question. 

(1) 30 A. I72j A. W. N. (1908) 71; 3 M. L. T. 374; 
6 A. L. J. 243. 

(2) 7 A, i502; 12 I. A. 12; 4 «nr. T*. C. J. qi9, 


Their Lordships are of opinion that the 
law of limitation, which says a bond for 
money must be enforced within a 
certain date, applies to the specific demand 
here for a personal remedy against the de- 
fendant. The plaintiff can have no personal 
remedy — his remedy against the person of the 
mortgagor is barred, but his right remains 
to enforce his demand against the mortgaged 
property.” In view of the decision of the 
Privy Council and of the Full Bench of 
this Court, I think the contention of the 
learned Vakil for the appellants is untenable. 

The second contention is that by reason 
of tlio plaintiffs having acknowledged pay- 
ment of the full amount of the purchase- 
money no amount on account of purchase- 
money is now duo and he relies in supi)ort 
of his contention on certain rulings of the 
Madras High Court. In our Court the point 
was considered in the case of Ifar Chand v. 
Klshori Singh (3) and Mr. Justice Karamat 
Husain held that the vendor’s purchase-money 
remained still unpaid, until and so long as the 
money had been actually paid out, not- 
withstanding the recital in the sale-deed, and 
the charge still subsisted. His Lordship 
relied upon a ruling of their Lordships of the 
PrivyCoiincilin the case of Wphhy. Maepherson 
(4). Their Lordships at page 72 observe as 
follows: “With reference to the conveyance a 
number of Englisli cases were cited. No 
doubt, English cases might be useful for the 
I)arpose oC illustration, but it must be 
pointed out that the charge which the vendor 
obtains under the Transfer of Property Act 
is different in its origin and nature from 
the vendor’s lien given by the Courts of 
Equity to an unpaid vendor. That lien 
was a creation of the Court of Equity, 
and could be modified to the circum- 
stances of the case by the Court of Equity. 
But in the present case there is a statutory 
charge. The law of India, speaking broadly, 
knows nothing of the distinction between 
legal and equitable property in the sense in 
which that was understood when equity was 
administered by the Court of Chancery in 
England, and the Transfer of Property Act 
gives a statutory charge upon the estate to 
an unpaid vendor unless it be excluded by 
contract. Such a charge, therefore, stands in 

(3) 7 Ind. Cas. 6.39. 

(4) 31 C. 57;30 I A. 238 (P. C.); 6 Bom. b. R, 
838; 8 V, W. N, 41; 13 M. b. J, 389. 
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quite a different position from a vendor’s lien. 
You have to find something, either express 
•contract or at least something from which it 
is a necessary implication that such a con- 
tract exists, in order to exclude the charge 
given by the Statute. In their Lordships’ 
opinion there is no ground whatever for say- 
ing that that charge is excluded by a mere 
personal contract to defer payment of a por- 
tion of the purchase -money, or to take the 
purchase -money by instalments, nor is it, in 
their Lordships’ opinion, excluded by any 
contract, covenant, or agreement with respect 
to the purchase-money which is not incon- 
sistent with the continuance of the charge. 
It is quite clear that the agreement by Mr. 
Tucker, the purchaser, to pay the balance of 
the purchase-money (Rs. 51,210) in three 
annual instalments Avith interest was in no 
way inconsistent with the existence of a 
charge to the vendor for the amount of the 
instalments Avith interest to become due 
from time to time.” This contention, in my 
opinion, is equally untenable. Even in the 
Madras High Court the rulings are not con- 
sistent, The case of Abdulla Beary v. Mam- 
mall Beary (5) is not in point. That Court 
in that case on the interpretation of the sale- 
deed came tothe conclusion that the purchase- 
money was not payable to the plaintiffs. They 
had, therefore, no right to recover it. They 
could, therefore, have no charge for the money 
to which they were not entitled. Whether 
that conclusion on the terms of the sale-deed 
in that particular case was correct or not it 
is the basis upon which the judgment of the 
Madras High Court proceeds. Under the terms 
of the sale-deed now in suit, it is not possi- 
ble to say that the money was not payable 
to the plaintiffs. It was at the plaintiffs’ re- 
quest left in the hands of the vendee to pay 
for and on behalf of the vendors and in that 
sense the money was payable to the vendors 
and they have a lien for the money so long 
as it was not paid. 

The last contention urged is that the 
charge is only enforceable against the 
buyer and not against the buyer’s 
transferees or legal representatives. If this 
contention were correct the moment the 
vendee died the charge could not be enforced 
against his heirs, although the heirs of the 
transferees were in possession of the pro- 

(5) 6 Ind. Oas, 87; 33 M. 446; 7 M. L. T. 376. 


perty sold. In my opinion, the charge was 
on the property in whosoever’s hands it may 
xmss. It is only a personal remedy against 
the vendee which is not enforceable against 
his transferees. Whosoever obtains the pro- 
I>erty either by inheritance or by transfer 
does so with the burden of the charge, and 
the defendants who are purchasers of the 
property Avith notice of the charge are not 
relieved of the necessity of paying it merely 
because the property had changed hands. 
The point has been considered by the Privy 
Council in the case of Wehh v» MacpJierson 
(4). At page 244 of the report their 
Lordships thus lay down the law: — “in 
the absence of a contract to the con- 
trary the seller is entitled, 

where the ownership of the property has 
passed to the buyer before payment of the 
whole of the purchase- money, to a charge 
upon the property in the liands of the buyer 
for the amount of the purchase-money, or any 
part thereof remaining unpaid, and W in- 
terest on such amount or part.” Mr. Idyod’s 
executors, therefore, had a statutory right to 
a charge upon tlie property in the hands of 
Mr. Tucker and those claiming under Mr, 
T'UC’her, unless it can be shown that there 
was a clear contract to the contrary between 
the parties,” The italics are my OAvn. 
This contention, therefore, is untenable. I 
dismiss the appeal with costs including 
Counsel’s fee in this Court on the higher 
scale. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 196 of 1913. 
April 29, 1914. 

Present’. — Mr. Justice Piggot and 
Mr. Justice Rafique. 

CHANGA MUL and others — Dependants— 
— ^Appellants 
vers^is 

PROVINCIAL BANK Ld.— -Plaintiff-- 
Respondent. 

Companies Act (FI of 1882 ) — Directors irregularly 
appointed — Allotment of shareSf validity of — Allotment 
of^ shares after unreasonable delay — Failure to give 
notice of allotment — Liquidation of company — Con* 
fributories. 
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Where under the Articles of Association of a Com- 
pany the least number of Directors required to form 
a quorum is three and out of these throe two only 
aro refjularly ap])oiiited, the constitution of the 
Board is irro^fular, and the allotnumt of shares by 
such irrei^ularly constituted Boartl of Directors is 
invalid. But if the Articles of Association validate an 
act done by a dc/ncto Director in a ho a a /fdc manner, 
the Courts will uphold his act. Where the 
applicants for shares did not decline to accept the 
shares allotted to them on tlio ground of unreasonable 
delay, they could not raise an objection against their 
being put on the list of contributories when the 
company had to go into liquidation. 

Where no notice of allotment of shares is served 
upon those to whom shares are allotted, they c.anuot 
be put on the list of contributories when tlio Company 
goes into liquidation. 

Ith re British Kntpire Match Company Lnnitcili 
Hjd parte Ross^ 59 L. T. 291, • In re ScMtfish Petroleum 
Company, (1883) 23 Ch. D. 413; 49 L. T. 34S; 31 W. 

K. 846; Dawson v. African Consolidated Land and 
Trading Company, (1898) 1 Ch. 6; 67 L. J. Ch. 47; 77 

L. T. 392; 46 W. R. 132; 4 Manson 372; 14 T. L. R. .30 
and British Asbestos Company Limited v. Boyd, (1903) 
2 Ch. 439; 73 L. .1. Ch. 31; 88 L. T. 763, 5J W. R. 667; 
11 Manson 88, refeiTcd to. 

First appeal from an order of the Addi- 
tional Judge of Meerut. 

Messrs, i). i?. Sawhny and Braynath Vyasy 
for the Appellant. 

Mr. M, L. Aganvala, for the Respondent. 

JUDGMENT.---Tho three appeals of 
Changamul, Dnrga Prasad and Jagmander 
Das marked as Nos. 196, 197 and 198 re- 
spectively of 1913 arise out of the proceed- 
ings in liquidation of the Provincial Bank 
Limited, Meerut. It appears that the Official 
Liquidator called upon the three appellants 
to contribute the balance of the price of 
shares wliich had been allotted to them at 
different times by the Board of Directors 
of the Bank. Tlie appellants objected to 
be put on the list of contributories and 
supported their objection on several tech- 
nical pleas. The learned Judge disposed 
of their objections in a very summary 
manner without discussing the objections 
or giving any reason for rejecting tliem. In 
appeal three objections are urged on behalf 
of the appellants, namely, that the Board 
of Directors which allotted the shares to the 
appellants was not properly constituted, 
that the allotment was made after an unrea- 
sonable delay and that no notice of allot- 
ment was given to or received by the appel- 
lants. The first objection is founded on an 


alleged defect in the constitution of the Board 
of Directors which allotted the shares to the 
appellants. It is said that under the Articles 
of Association the least number of Directors 
required to form a quorum was three. 
The Board that allotted the shares to 
the appellants was composed of tliree persons 
two of whom only were regularly appointed 
Directors. Changamul was allotted shares 
at a meeting held on September 17th, 1910, 
at which three persons were present, viz,y 
Shafique Ilahi, E. A. Roberts and Abdul 
Majid. Tlio first two were among the fii'st 
three Directors originally appointed and 
named in the Articles of Association. Abdul 
Majid was, according to the Directors’ 
Minute Book, appointed at a meeting of the 
Original Directors hela on May 1st, 1910. At 
that meeting only two Directors were pre- 
sent, namely, E. A. Roberts and Shafique 
Ilahi and it was resolved that as the third 
Director Parbhu Dayal could not always 
attend. Fakir Chand and Abdul Majid 
should bo added to the Board of Directors. 
Under the Articles of Association in case 
of an occasional vacancy among the Direc- 
tors the remaining Directors could appoint 
a properly qualified member of the Company 
as Director pending the confirmation of his 
appointment at a general meeting of the 
share-holders. But there was no vacancy 
as Parbhu Dayal had not resigned and even 
if he had, only one person could be appointed 
in his place and not two. Moreover, the 
name of Abdul Majid must have been added 
after the meeting of May 1st, 1910, and 
probably at the meeting of September 17th, 
1910. The proceedings of September 17th, 
1910, as recorded in the Directors’ Minute 
Book, at first mention the name of Fakir 
Chand as one of the tliree Directors pre- 
sent. But his name is scored off in pencil 
and that of Abdul Majid added in ink at the 
end. The appellants suggest that the 
name of Fakir Chand was written at first 
in the hope that he could be present at the 
meeting but as he did not come the name of 
Abdul Majid, a share-holder, who was prob- 
ably sent for at the time, was added and 
in order to show that he was a Director 
rj-gularly appointed, his name was added 
to the proceedings of May 1st, '1910. That 
the suggestion as to the interpolation of 
Abdul Majid’s name in the *proo 0 edings of 
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the meetings of May 1st, 1910, and September 
17th, 1910, is not unfounded, reference is 
made to the circulation of a printed notice 
convening a general meeting for the con- 
firmation of Fakir Chand’s appointment and 
the absence of any such notice about Abdul 
Majid. The shax'es to Durga Prasad and 
Jugmander Das were allotted at a meeting 
held on April 7th, 1912, at which E. A. 
Roberts, Fakir Chand and H. Hussan were 
present. It is said that there is nothing to 
show that Fakir Chand’s appointment was 
confirmed at a general meeting and his pro- 
visional appointment at the meeting of 
May 1st, 1910, was irregular. As to H. 
Hussan he was appointed in place of Shafique 
Ilahi who resigned on January 4th, 1912. 
The Board that appointed H. Hussan con- 
sisted of E. A. Roberts and Fakir Chand and 
the approval and signature of Parbhu 1 )ayal 
were obtained subsequently. The allotment 
of shares to Changa Mai was thus by two 
regularly appointed Directors only, rtz,y E. A. 
Roberts and Shafique Ilahi, and to Durga 
Prasad and Jagmander Das by one Director 
only, riz,y E. A. Roberts. 

As no business of tlie company could 
be transacted without a quorum of three 
Directors the allotment of shares to the 
appellant was, therefore, clearly invalid 
and the latter are not bound by such allot- 
ment. In support of his contention that 
such an allotment is invalid at law the 
learned Counsel for tlie appellants has 
relied on the case of In re British Empire 
Match Company Limited, E.r parte Boss (1). 
We think that the objection of the learned 
Counsel as to the irregularity in the appoint- 
ment of Fakir Chand and Abdul Majid is 
well-founded. But we cannot say on the 
evidence in the case that the name of 
Abdul Majid was inserted in the proceed- 
ings of the meeting of May 1st, 1910, after 
the meeting. The appointment of H. 
Hussan seems to have been regular as 
there was a vacancy in the Board of 
Directors and he was appointed to the 
vacancy by the remaining Directors. How- 
ever the objection for the appellants remains 
that on both the occasions, viz., the 17th 
of September 1910 and the 7th of April 
1912, there were only two regularly appoint- 
ed Directors, as Abdul Majid in one case 

(l)49h.T,291, 


and Fakir Chand in the other was not a 
properly appointed Director. It may also 
be conceded that the case relied upon by 
the learned Counsel supports his contention 
that allotment of shares by an irregularly 
constituted Board of Directors is invalid. 
But other cases, some of them later, lay down 
that if the Articles of Association of a com- 
pany validate an act done by a de facto 
Director in a honafide manner the Courts will * 
uphold his act; vide. In re Scottish Betrolenm 
Company (2), Dawson v. African Consolidated 
Land and Trading Company (3), British 
Asbestos Company Limited v. Boyd (4). 

In the present case Article 96 of the 
Articles of Association of the Bank is 
directly in point. It is as follows : — ‘ The 
honafide acts of the Board of Directors and 
of any committee appointed by it ’shall, not- 
withstanding any vacancy in the Board or 
committee or any defect in the appointment 
of any Director or member, be as valid as 
if no such vacancy or defect had existed, 
provided tliey were done in the case of 
any defect before its discovery.” Now it is 
not said or at least not proved that the 
appointment of Fakir Chand and Abdul 
Majid was made by the Directors with the 
knowledge that they were acting against 
the rules of the company or tliat the 
allotment of shares was made to the 
appellants by the Directors who were con- 
scious of the defect in the constitution of 
their Board. It is neither alleged nor 
proved that tlie Directors who allotted 
shares to the appellants acted in a mala 
fide manner. They, no doubt, thought that 
the Board was regularly constituted and 
acted in a hona fide manner in allotting 
shares to the appellants. The provisions of 
Article 96 sufficiently cover, in our opinion, 
the irregularity complained of by the appel- 
lants and validate the allotments made by 
the Directors, 

The second objection, that of unreason- 
able delay in awarding tlie shares, has no 
force. If the appellants had declined to accept 
the shares allotted to them on the ground of 
unreasonable delay, their objection might 


(2) (1883) 23 Ch. 413; 49 L. T. 3'18; 31 W. R. 846 

(3) (1898) 1 Ch. 6; 67 L. J. Ch. 47j 77 L. T. 392- 46 
W. R. 132; 4 Manson 372; 15 T. L. R. 30. 

(4) (1903) 2 Ch. 439; 73 L. J. Ch. 31: 88 L. T 763- 

61 W. B. 667) }1 Maiison 88, ' 
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have succeeded. They cannot raise that The order of the 27th February 1912 was 
objection against their being put on the list one by the District Munsif of Chowgba 
of contributories when the Bank lias gone vacating his previous order recording 
into liquidation. satisfaction of a decree, on the ground that 

The third olijection as to the receipt of the tlie latter was obtained by the petitioner s 

notice of allotment must, we think, prevail in gross fraud on his Court. This petition is 

the case of Jagmander Das. It has not been argued on the ground that the District 

shown to us that any notice jf allotment was Munsif had no power to pass such an 


received by him. 

In view of our findings the result js 
that the appeals of Changa Mul and Durga 
Prasad fail and that of Jagmander Das 
succeeds. The appeals of Changa Mul and 
Durga Prasad are dismissed with costs 
and the appeal of Jagmander Das is decreed 
with costs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Civifj Revision Petition Xo. ()31 oe 1912. 
July 24, 1914. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Xapier. 

VlLAKATHAiiA RAMAX— Dependant 
Xo. 1 — Petitioner 
I'ersve 

VAYALIL PACHU— Peainti EE— 
Respondent. 

(^fril Prurcdiiie Code (..Ir/ I' of 1008), lol — 
Inherent ixneer of Couif — Order ohtained hy ft and, 
net anide in ejrrcihe oj inherent poicei, 

Uml(*r soctioii lol of tlio Civil Procedure Code the 
Court has iuhcreiit power to vacate an order obtained 
by inauifest fraud on it. 

Petition, under section 115 of Act V of 1908 
and under section 15 of Charter Act, praying 
the High Court to revise the order of the Court 
of the District Munsif of Chowghat, in 
Execution Petition Xo. 31 of 1912, in Small 
Cause Suit Xo. 405 of 1910 on the file of the 
Court of the Principal District Munsif of 
Calicut. 

Mr. A, Hnmtanim, for the Petitioner. 

Mr. S. T, Srinicasagopahwhari, for the 
Respondent. 

JUDGMEXT. — The revision petition before 
us statedly asks this Court to interfere only 
with the lower CouH’s order, dated the 27th 
February 1912. It, however, also contains a 
prayer for the setting aside of an order 
directing the petitioner’s prosecution, which 
was, it appears, actually passed on the 29th 
February 1912. We cannot deal with the 
order of the 29th February 1912 on this 
petition. 


order. 

We should be prepared to sustain the 
order as passed under either section 47, or 
Order XLVII, of the Civil Procedure Code. 
But it i» sufficient that it was passed in the 
exercise of the Court’s inherent power under 
section 151 of the Civil Procedure Code to 
vacate an order obtained by manifest fraud 
on it. The propriety of such exercise was 
recognised in Pnranjpe v. Kanade (1) and 
Hnhha.H Pan v. Hrinirasa Ran (2) and this is 
sufficient ground for our refusal to interfere. 
The petition is dismissed with costs. 

Petition dismissed^ 

(1) gB. ItR. 

(2) 2 M. 2G4j 4 liitl. Jur. 505. 


Ald.AHABAD HIGH COURT. 

Second Civie Appeal No. 727 oe 1913. 

June 29, 1914. 

Present: — Mr. Justice Sunder Lai* 
Musammat KllURSHEDI BEGAM • 

D E FE ND ANT — Ap PE L L ANT 
versus 

KHURSHED ALI— Plaintiff- 
Respondent. 

Unhttmnittdan Jyitr-U^tihdion of conjugal rights 
^Appreheihsion of crnelty and ilUrcatnicnt ^Decree, 

v'hethei prvpei . . , * i i. *. 

A ik’crep for the rostitutioil of coniilgal rights ufc 
the suit of Mie tiusbiind is geiiemllya deci*ee directing 
the wife to return to liiisband’s home to live with 

Where it is evident from the circumstances of 
the ease that the husband is an impecunioup, selfish 
and uuscrupuh>us young man who cares more for 
his wife’s property than for her and who does not. 
hesitate to resort to violence and abuse to coerce 
her into yielding to his views, it is not at all safe 
to lcav(5 the young wife to the tender mercies of such 
an ill-tempered and unkintl husband and no coiu 
ditional decree even for the husband to live with hia 
wifo in her father’s house can , bo given, as the 
dan^»’er and apprehension of cruelty and ill-treatment 
of tile wifo by the husband exists in the same 
degree whether she lives at the husband’s house or 
ho at hers. . . • . 

Second appeal from the decision of the 
Assisttvnt Subordiuate Judge of Meerut, dated 
M»y 9th, 1914. 
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Mr. Muhnmad Ishaq Kliaiiy for the Appel- 
lant. 

Mr. Mohamad Ishaq, for the Hespondent. 

JfJDGMENT. — This appeal arises out of 
a suit for the restitution of conjugral rights 
instituted by tlie plaiiitifB Khurshed Ali, 
against his wife, Khurshedi Begain, and 
her father Hashmat Ali. His case is that 
he was married to Khurshedi Begam in 
August 1907 and lived with her at her 
house in Kasha Hapur for some months. 
.He then left for Indore in search of 
service which he obtained in the Police 
Department of the Indore State. He 
returned back to Hapur about a year ago. 
It appears that the plaintiff has no pro- 
perty or income of any kind nor has he 
a house of his own. On the other hand 
his wife Khurshedi Begam owns property 
said to be worth about Rs. 20,000 which 
she has inherited from her maternal grand- 
father and from her former husband. 
The wife is about twenty years in age and 
the plaintiff is a few years older. 

On his return to Hapur plaintiff began 
to live with the defendant at her father’s 
house,, but after residence for a few months 
at his father-in-law’s place he seems to 
have persuaded his wdfe to come over to 
live with him at a house taken on rent where 
the plaintiff’s father also resided. Ho there 
seems to have persuaded his wife to 

execute a povver-of-attorney in his favour 
to enable him to manage her property. 
So far the couple seem to have lived in 
amity and happiness, but ill-feelings and 
discord, arising, no doubt, out of the 
plaintiff s desire to appropriate his wife’s 
•property soon began to manifest themselves. 
Acting under the authority of the power- 
of -attorney the plaintiff disposed of a grove 
belonging to her without her consent. He 
tried to soil another property of the wife 
notwithstanding her remonstrances, and 
according to the defendant he began to 
abuse and ill-treat her on her refusing to 
ijonsent to the sale. The relations between 
them became so strained that she was 
compelled to fly from her husband’s house 
and seek refuge at her father’s, T’he plaintiff 
threatened violence to her and to her fatherl 
and the result was that on 2nd June 1911 
Mr. Pearson, Magistrate of Meerut, ordered 
the husband to furnish security for 
keeipng peace, to prevent him from com^ 


mitting acts of violence against the wife 
or her father. The plaintiff had on his 
part filed this suit for the restitution of 
conjugal rights on 8th February 1911. 
The defence among other grounds urged 
that the plaintiff had divorced his wife 
and in any case until the payment of a 
sum of Rs. 5,000, due to her on account 
of her prompt dower, the plaintiff was not 
entitled to a decree for the restitution of 
conjugal rights. Babu Sushil Chunder 
Banerji, who tried the suit in the first 
instance, found on both these pleas 
for the defendant and dismissed the 
suit. His decree on both these points was 
set aside on appeal by M. Mubarak Husain, 
Khan Bahadur, Additional Judge of Meerut, 
on 22nd April 1912, and the case remanded 
for the trial of the following issue in the 
case as formulated by him, viz .: — 

‘‘Has the plaintiff been treating the 
defendant No. 1 cruelly? Is he entitled by 
law to the recovery of his wife uncondi- 
tionally, or subject to any condition.” 

The case then came up for hearing before 
B. Sumer Chand, Munsif, (who had succeed- 
ed B. Sushil Chunder Banerji) who found 
for the plaintiff and decreed the claim. The 
defendant, Mnsammat Khurshedi Begam, 
appealed against the said decree. The 
appeal was heard by M. Mubarak Husain, 
Khan Bahadur, who has decreed the claim 
for the restitution of conjugal rights sub- 
ject to the condition that he (the husband) 
will not remove her, unless she herself agrees 
to that, from her own house in which she 
lives at present. Nor will ho interfere with 
her father living with her if so desired by 
her.” His judgment concludes with an 
order that: “The defendants are hereby 
enjoined to allow the plaintiff to live with 
and exercise all the conjugal rights with 
defendant No. 1 wherever she lives.” 

The decree made by him is drawn up 
exactly on these terms. 

The husband has submitted to the decree, 
but the wife has appealed against it on 
grounds set forth in the memorandum of 
appeal filed in this Court. 

For the purpose of disposing of the 
points taken in appeal, it is necessary in 
the first place to consider the findings at 
which the learned Judge has arrived on the 
i.ssu 0 of cruelty and ill-treatment formulated 
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by him. He is of opinion that it had been fully 
made out by the defendant’s evidence that 
on her leaving her father’s house and going 
over to her husband’s, the latter had been 
trying to force her to sign deeds disposing 
of her property and on her refusing to do so, he 
(the husband) has been beating and abusing 
her. To quote the words of the learned 
Judge: Having become tired of such treat- 

ment the defendant left her husband’s 
maternal uncle’s house, where the couple had 
been living on the morning of 17th January 
1911 and sought her father’s protection. 
The husband followed her there on that 
day, and on 20th January 1911 asked her 
to go back with him. She declined to go 
with him and it is said that the husband 
then threatened to cut off her nose. This 
may be an exaggeration, but I am quite 
convinced from the evidence on the record 
that the plaintiff did abuse and even beat 
the wife with a view to force her to give 
him a free hand in the disposal of her pro- 
perty. The plaintiff is a bad-tempered man 
and has been bound down by the Criminal 
Court to keep peace on the application of his 
father-in-law.” 

It is for these reasons that he has made 
the conditional decree in the terms set forth 
above. 

The questions raised in appeal are : — 

(ft) whether upon the findings, the Court 
below ought not to have dismissed the suit, 
and 

(Ji) whether the Court below was com- 
petent to make the decree in the terms in 
whicli he has made it. 

**The Muhammadan Law”, says Mr. Ameer 
Ali in Volume II of the work on Muham- 
madan Law at page 462 (3rd Edition), 
“ lays down distinctly that a wife is 
bound to live with her husband, and to 
follour him wherever he desires to go; 
and that on her refusing to do so without 
sufficient or valid reason, the Courts of Justice, 
on a suit for restitution of conjugal rights 
by the husband, would order her to live 
with her husband. ” 

According to Sir Roland Wilson the wife is 
bound 

(ft) to live in the house of the husband, 
(^>) to admit the husband to sexual in- 
tercourse etc. ” 


Mr. Justice Abdur Rahim in his work on' 
Muhammadan Jurisprudence observes 
“ The husband has the right to insist that 
the wife should live in his house and afford 
him access, abstain from undue familiarity 
with strangers, obey him in all reason- 
able matters and be faithful to him” (page 
333). 

As observed by their Lordships of the 
Privy Council in the well-known case of 
Moonsliee Buzloor Bnheem v. Shumsoonnissa 
Begum (1), “The matrimonial law of the Mu- 
hammadans, like that of every ancient com- 
munity, favours the stronger sex The 

cases already cited are to the effect that 
he may compel her to return to his house, 

if she has left it In fact, the principle of 

keeping a man’s hareeni in seclusion and 
under his control is so essential a part 
of the framework of Oriental society, that 
it is naturally assumed and taken for 
granted by the Mussulman expounder of 
the law. ” 

The wife may refuse to perform the 
obligation thus imposed upon her by the 
Muhammadan Law if the husband be guilty of 
cruelty. Their Lordships further observe : 

‘ The Muhammadan Law, on a question 
of what is legal cruelty between man and 
wife, would probably not differ materially 
from our own, of which one of the most 
recent expositions is the following : — 

‘‘ There muvst bo actual violence of such 
a character as to endanger personal health 
and safety ; or there must be a reasonable 
apprehension of it.’ The Court’, as Lord 
Stowell said in Emus v. Evayis (2), ‘has 
never been driven off this ground.’ ” 

Later on at page 612 their Lordships 
make the following general observations as . 
to what Indian Courts might do in such 
cases. They say : An Indian Court might 
well admit defences founded on the viola- 
tion of those rigliti, and either refuse its 
assistance to the Imsband altogether, or 
grant it only upon terms of his securing 
the wife in the enjoyment of her personal 
safety, and her other legal rights; or it 
might, on a sufficient case, exercise that 
jurisdiction which is attributed to the K!azi 
by the fahva (if the law, indeed, warrants 

(1) U M. T. A. 551 at p. 610, 8 W.R. P C. 3; 2 Snth. 
P. C. J. r>9, 2 Sar. P. 0. J. 2) Bng. Rep. 208. 

(2) 1 Hagg. Con. Rop. 37 
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such a jurisdiction) of selecting a proper 
place of residence for the wife, other than her 
husband’s house. ” 

Further on at page 615 their Lordships 
tlius sum up the law. “it seems to them clear 
that if cruelty in a degree rendering it 
unsafe for the wife to return to her hus- 
band’s dominion Avcre established, the 
Court might refuse to send her back. It 
may be, too, that gross failure by the hus- 
band of the performance of the obligations 
which the marriage conti’act imposes on 
liim for the benefit of the wife, might, if 
properly proved, alford good grounds for refus- 
ing to him the assi.stance of the Court. And, 
as their Lordships have already intimated, 
tliere may be cases in which the Coui't 
would qualify its interference by imposing 
terms on the husband.” The principles 
laid down by their Lordships of tlie Privy 
Council were further explained and applied by 
this Court in the case of Humini Begani v. 
Muhammad Rmstavh AU Khan (8). Their 
Lordships in tliat case refused to grant the 
plaintilf a decree for the restitution of con- 
jugal rights in view of the offer made and the 
undertaking given by the wife to receive the 
husband into lier own liouse and tlicre 
resume conjugal relations with liim. They, 
however, reserved the husband leave to 
sue again for tlie re.stitution of conjugal 
rights i?i tJie event of the wife not fulfilling 
her undertaking. 

It is evident from the finding and the 
circumstances of the case that the husband 
is an impecunious, selfish and unscrupulous 
young man, who cares more for his wife’s 
property than for her, and who does not 
hesitate to resoH to violence and abuse, to 
coerce her into yielding to his views. 
Within the very short time that they lived 
together he first induced her to give him a 
power-of -attorney to manage her property, 
and took advantage of it to dispose of a 
grove belonging to her without her con- 
sent. Not abashed at all at what he had 
done he asked her to consent to the sale of 
another grove and on lier refusing to do 
so, resorted to violence and abuse. Ho 
made her life in her liusband’s house 
intolerable and unbearable and compelled 
the wife to seek refuge and safety in her 
father’s house. He followed her there with 


abuse and threatened violence both to iieC' 
and lier father, so much ■ so that a Magis-, 
trate considered it necessary to bind him , 
down to keep peace for a year, it' was . 
under the circumstances not at all safe to,- 
leave the young wife to the tejider mercies of , 
an ill-tempered, unscrupulous and unkind^ 
husband like the plaintiff, wlio had so little 
regard for his wdfe. 

The learned Judge of the Court below, 
who is a Muhammadan Judge of standing 
and experience, has, I think, rightly refused 
to make an unconditional decree for the 
I'estitution of conjugal righis. ^’he Imsband 
has not complained of tlie decree and 
has not appealed against it. The wife, 
Imwever, is not satisfied and has apptjaled 
to this Court. The (luestion now before 
me is, was the learned Judge right in making 
the conditional decree be lias passed in this 
case? 

A decree for the restitution of co7i jugal 
rights at the suit of the husband is generally 
a decree directing the wife to I’cturn to 
the husband’s home to live with him. The 
learned Judge has found himself unable to 
give such a decree, lie has, Iiowever, ordered 
the wife to receive him into her own house 
in Avhich her father also is living, and is 
to bo permitted to live without any objection 
on the liusband’s part. 

Where the husband has been found to be 
guilty of violence and cruelty towards the 
wife the Courts have, in many cases, anxious 
as they always are to bring married couples 
to live together in peace and amity, attempted 
now and then to lay down conditions in the 
decree which the husband was required to 
comply with for enforcing his decree for 
the restitution of conjugal rights. In the case 
of JJapalal Tara Clumd v. Bai Amrit (2) a 
Judge in the Bombay Presidency ga^ a 
decree that “the woman to return to lier hus- 
band after he shall have executed a bond Avitli 
two securities in Rs, 500 each and his own 
cognizance, in Rs. 500 either before this 
Court or a Magistrate to abstain from all 
personal violence towards her.” The Bombay 
High Court set aside this condition both on 
the ground that the Court could not impose 
it, as also on the ground that it was not 
required under the circumstances of the case# 


(8) 29 A. 222j 4 A. L. J. 60j A. W. K. (1907) 27# 


(4) (1876) P. J. Bom. 247. 
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Til the case of Begum v. Khuda BaJcah (5) a two. How often can the elderly 

Subordinate Court in these Provinces made father come to help and interpose in such 

it a condition of his decree for tJio res- quarrels is a problem which it is not easy to 

titution jf conjugal rights **tliat the husband determine. There is nothing in the decree 

should enter into a bond with one surety for to prevent the husband from insisting on 

Jis. 1, ()()() not to do his wife any bodily harm.” the performance of the decree and being 

The High Court set aside that decree and guilty of violence in his wife’s house at the 

dismissed the suit for the restitution of same time. In my opinion if the husband 

conjugal rights. In tlie case of Motilnl is disentitled by reason of legal cruelty to 

V. Bal Cauchal (6) the District Judge in an ordinary decree for the restitution of con- 

decreeing the suit for the restitution of jugal rights directing 1 he wife to live with 

conjugal rights directed the husband to him in his own liouse, ho is not entitled to 

provide ^'a suitable separate house for force liimself into his wife’s home in the 

defendant-appellant, she do live tliere and manner provided by the decree appealed 

allow plaintilf to enjoy Jiis conjugal rights against. If he cannot be trusted to beliave 

Avith her.” The Bombay High Court held him.self as a good husband and refrain from 

that the Judge Avas not entitled to impose uf cruelty in his own house, he is not 

such a condition and directed him to find entitled to enjoy his conjugal rights in his 

Avheiher tile plaintiff had been guilty of such AV'ife s liouse, Avith no better guarantees for 

legal cruelty as would disentitle him to the good behaviour than perhaps the perpetual 

relief sought [Mofilal Mnkasukhbui v. Bui chankidarsJup of his father-in-law. if the 

(Uiunrhal (ii)). motive for all this cruelty is the desire to 

The judgment of the Privy Council g®!' wife s property, it Avill continue 

already quoted is, I think, an authority for exist AvhereA’er the Avife may be living, 

the Courts imposing the necessary terms ^ decree like this Avill only serve to make 

upon the iiusband for securing the AAdfe in both the wife and her father unhappy and 

the enjoyment of her personal safety and may possibly lead to more serious quarrels 

her other legal riglits. Whether this is a between the husband and his father-in-laAV. 

case for the imposition of any terms at all What is there to guai’antee that the wife’s 

for that purpose and A\hether the term father Avill undertake to continue to live 

imposed sufficiently secures the personal same house Avith him and to afford 

safety of the Avife, is the oidy question in wife the protection which the decree 

this case. What provision does the decree thus intends to provide to her? Much as 
of the Court beloAV make to safeguard the ^ wish, like the learned Judge, to bring the 

defendant in this respect? It prevents the husband and the wife to live together and 

husband from removing her from her own fully appreciating as I do his desire to make 

house and aAvay from the protection of her reconciliation betAveen them possible by thus 

father. If, hoAvever, the husband still chooses bringing them together, I cannot help feeling 

to be ill-tempered and violent the decree that the intervention of the Court is not called 

only transfers the scene of violence and help a callous husband to Avhose tender 

cruelty from the husband’s oAvn house to /^un be entrusted only under 

the home of the lady. It is true tliat the such extraordinary precautions. TJiere has 

learned Judge has provided for the residence been no complaint of any kind Avhatsoever 

of the father of the Avifo in the same house uguinst the Avife, or her conduct and behaviour, 

and thus place her Avithin easy reach of cannot under the Muhammadan Law 

protection from physical violence at the divorce the husband and re-marry, She 

hands of the hu.sband. Is a can enjoy conjugal happiness in his society 
husband Avho can only be permitted to live alone. Her only misfortune is that she 

Avith the Avife with these extraordinary possesses property Avhich her covetous hus- 

safeguards entitled to any assistance at band Avishes to dispose of at his own Avill 

the hands of the Court? The husband is und pleasure. His main object in the suit, 

a younger and probably the stronger man us the Court beloAv has found, is somehow 

or other to got her under his control so 
(6) A. W. N. (1802) 77. as to get a control over her property. This 

(0) 4 Bom. L. K. 107. she Avill as, she is entitled to do, naturally 
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resist. She cannot permit that upon what 
alone they may have to depend for their 
future living and maintenance to be frittered 
away by a thoughtless and reckless young 
husband. I think the danger and appre- 
hension of cruelty and ill-treatment of the 
wife by the husband exists in about the 
same degree wliether she lives at the hus- 
band’s house or he at hers or more specially 
when the father worried, as he is likely 
to be, by constant quarrels with his son-in- 
law may feel himself unequal to hold to his 
post. The sooner the husband realizes that 
the way to his wife’s love and confidence is by 
deserving it, the better it will be for their 
mutual happines in life. 

I think that the only safe course for the 
Court to follow at present is to refuse to 
grant to the plaintiff the relief he 
asks in this case. Unable as I am under 
the circumstances of the case to uphold 
the decree of the Court below, I still 
hope that the wife and her father will 
place no obstacles to the husband coming 
over to live with them as a matter of mutual 
consent and conciliation and that the 
husband will be able to adopt a less selfish 
and a more considerate attitude towards 
his wife. 

I dismiss the suit for the restitution of 
conjugal rights on the cause of action set 
forth in the plaint, but under the circumstan- 
ces direct each party to bear his own costs 
of this litigation in all Courts. 

Suit di^missrd. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2461 of 1911. 
May 19, 1914. 

Present: — Mr. .Tustice Holm wood and 
Mr. Justice Chapman. 

BE JOY KRISHNA MAJUMDAR— 

P L AI NTI FF ^A PP P: L L ANT 

versus 

DWARIKA KRISHNA MAJUMDAR— 
Defendant — Respondent. 

Compromise -Suit for nniiulliu'j, gutu.ni^ for 
•^Trustee nn(t coshii quo tru^t, re-openiny of accounts 
settled beticecn. 


A plaintiff who knows all tho facta of hia case and 
deliberately compromisoa his suit after taking 
indopendont advice cannot get tho compromise 
annulled. 

A compromise cannot be annulled simply bocanso 
after it was effected one of tho parties dealt with 
a portion of tho property in such a way that tho 
status quo could not bo restored. 

To I'o-open an account settled between a trustee and 
cestui cj[ue tiust, some objeclion in substance must 
bo shown, some error in the account must be 
established. 

[n re Webb, Lambert v. StiV, (1894) 1 Ch. 73 at p. 
83; 63 L. J. Ch. 145; 70 L. T. 3T8, refeiTod to. 

Appeal against the decree of the District 
Judge, Noakhali, lated 30th May 1911, affirm- 
ing that of the Sub-Judge of that District, 
dated 21st June 1910. 

Mr. CaspersZy Counsel, with him Babus D. 
N, Chakravarfi and Brajendrii Nath ChatterjePy 
for the Appellant. 

Dr. flash Beliary Ghosh and Babu Itam 
Dayal Dey^ for the Respondent. 

JUDGMENT. — One Kali Krishna Mojum- 
dar died leaving all his property by Will to 
his widow and to his adopted son, Bejoy 
Krishna Mojumdar. Tho boy was then only 
three or four years old. The Will provided for 
the management of the property by a number 
of executors, among whom one, the testator’s 
nephew, Dwarika Krishna !Mojumdar, was 
appointed the principal managing executor 
and was instructed to take out probate. 
Probate of the Will w.qs accordingly granted 
to Dwarika Krishna in 1892 and the manage- 
ment of the property was in his hands. In 

1908 the adopted son, Bejoy Krishna Mojnm- 
dar, applied to the Probate Court for an 
order revoking tho probate granted to his 
cousin, Dwarika Krishna, in order that he 
might UTidcrtako the management of the 
property himself. Tho application was 
opposed by Dwarika Krishna. This liti- 
gation ended in a compromise under which 
tho adopted son undertook to pay Dwarika 
Krishna the sum of Rs. 4,500 as reimburse- 
ment of expenses personally incurred and 
the latter consented to relinquish the pro- 
I)erty. Bejoy Krishna accordingly assumed 
the management. This was in September 
1908. Tho present suit was instituted by 
tbe adopted son, Bejoy Krishna, in September 

1909 against bis cousi)), Dwarika, for an order 
ammlling tho compromise and for accounts. 
The suit was dismissed in both Courts. The 
adopted son now appeals. 
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The case has been argued before us upon 
the ground of undue influence alone with 
special regard to the relationship between 
the parties at the time of the compromise. 
The relationship was that of trustee to 
cestui que trust. The facts of the transaction, 
therefore, required close examination. They 
have been dealt with in great detail both by 
the original Court and by the Court of first 
appeal. 

. The findings of the learned District Judge 
are that at the time of the compromise the 
plaintifE had the benefit of independent 
advice. The plaintiff had for some days 
before the compromise been in company of 
the defendant, but the teims were settled in 
the house of a taluqdar, an independent 
person, who asked the plaintiff at the time 
why he was making a compromise. Many 
friends and relations were present. Some 
advised against while others were in favour 
of the compromise. The terms were finally 
consented to and the document was signed 
in the house of ^a Rai Bahadur, another 
independent friend. The plaintiff* was only 
20 years of age, but he had attained majority 
and was able to make up his own mind in 
the matter. Almost simultaneously he 
entered upon other business transactions 
which indicated the provision of ability. Of 
the many advices all were finally reconciled 
except two. The parties were at the time 
in litigation and the Judge’s conclusion is 
that the defendant cannot have been in a 
position to take unfair advantage”. It is 
true that tlie learned District Judge has also 
found that tliere was not in fact an 
exhaustive examination of the defendant’s 
accounts or any production of vouchers, but 
that by itself would not be sufficient to 
justify the Court in re-opening an account 
settled between a trustee and a cestui que trust 
re Wehh, Lambert v. Still (1)]. To open 
an account settled between a trustee and a 
c^istui que Imst, some objection in sub- 
stance must be shown, some error in the 
account must be established. No attempt 
seems to have been made to establish any 
such error in the present case. It may be 
that the plaintiff was partly influenced 
by consideration of the fact that the 
defendant had been managing the property 

(1) (1894) 1 Ch, 73 atp. 83; 03 L. J. Ch. 145; 70 
<L. T. 318. 


for 16 years without remuneration and it is 
possible that the defendant got the best of 
the bargain. But these are mere possibilities 
and would not justify our interference in 
face of the Judge’s finding that the plaintiff 
knew all the facts of the case and, after 
taking much independent advice, some for 
and some against, deliberately chose to enter 
into the compromise. 

The plaintiff and defendant are co^sharers 
and the compromise included the settlment 
of certain disputed matters between them 
qua co-sharers relating to possession of the 
joint estate. A portion of the property thus 
allotted to the plaintiff has been subsequently 
dealt with by him and, to that extent, the 
plaintiff will not be able, in the event of 
the annulment of the compromise, to restore 
the status quo. 

We have examined the schedule to the 
Will and it is apparent that if the executor 
has carried out the wishes of the testator in 
regard to the expenditure on worship etc., 
the management must have been both un- 
profitable and fraught with much difficulty. 
The plaintiff’s advisers, it is found, had 
some idea of the income of the estate and 
the expenses the defendant had to undergo. 
The amount, Rs. 4,500, which the plaintiff 
finally agreed to pay was the amount 
suggested, it is found, by the friends of the 
plaintiff in the earlier negotiations. 

In all the circumstances-.of the case wo 
are of opinion that the learned District 
Judge rightly refused to re-open the com- 
promise. 

The appeal is dismissed with costs. We 
do not interfere with the order of the 
learned District Judge as to costs in his 
Court, 

Appeal d ism issed^ 
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K. M. A. U, FIRM V, M. K. M. S. FIRM. 

LOWER BURMA CHIEF COURT. 

First Civil Appeal Ho. 5 of 1913. 

July 9, 1914. 

F resent: — Mr. Justice Tvvomey and 
Mr. Justice Parlett. 

R. M. A. R. FIRM — Appellant 
versus 

M, R. M. S. FIRM AND OTHERS — 
Respondents. 

Arhitration-^Aii'duh -Bar to fuitlirr arttnn - huni- 
iativH — Specific Belief Act (/ oj 1877 ), 2i~—Cii'il 
Procedure Code {Act V of 1D08), Sch, JI, Pont. 18. 

A valid award is operative even t}iouj,di it has not 
been enforced by suit or by application under the 
Code of Civil Procedure. An anard extinguishes all 
claims embraced in the submission and after it has 
been made, the submission nn<l awartl furnish the 
only basis on which the rights of the parties can be 
determined and constitute a bar to any action on 
the original demand, apart from section 21 of the 
fcipecific llelief Act -which to some extent is 
replaced by paragraph 18 of the Second Schedule of 
the Civil Procedure Coile. 

Bhajahari Saha Bainkija v. Behanj Lai B'>sah, 33 
C. 881, 4C. L. J. 162, refened to. 

Mr. B. P. Lenta igne, fur tlie Apptdlant. 

Mr. Ormiston, for 1st and 2i:d Respond- 
ents. 

Mr. Chari ^ for 3rd Respondent. 

JUDGMENT. 

Twomet, J. — The plaintiff Hrm, ]M. R. 
M. S., and three defendant firms owned and 
worked a certain rice mill in partnership 
from July 1907 to February 1909, when they 
sold the concern. The plaintifF firm sued 
the other partners for an account. One of 
the three defendant firms, R. M. N., was 
allowed to join as co-plaintiff and the Court 
granted a decree for accounts against tlio 
other two partners, the R. M, A. R. and M. 
L. M. firms. Costs were calculated on the 
assumption (entirely gratuitous) tliat each 
of the plaintiff firms was to get four tliousand 
rupees at the final settlement, and it was 
ordered that the total amount of costs should 
be borne by the defendant firms, R. M. A. R. 
and M. Ij. M., in the proportion of 2/3rds by 
the former and l/3rd by the latter. 

There were disputes between the partners 
in the first year of working, 1907-1908, and 
they submitted the matters in dispute to 
a panchayet of Cbetties who went into the 
accounts and made an award in May 1908. 
Up to that time the R. M. A. R. firm had 
lieen the managing partner and kept the 
accounts. But the award directed that the 
plaintiff firms, R. M. N. and M. R. M. 8., 
should take over the mill as from the date 


of the submission to arbitration. The award 
was carried out. The payments directed by 
it to bo made by each firm were made. The 
R. M. N. and M. R. M. S. firms took over 
and managed the mill up to the time of the 
sale in February 1909. The evidencealsoshows 
that there was some distribution of profits 
during the period of the management by 
R. M. N. and M. R. M. S. There is a dis- 
pute as to what became of the account 
books for the period prior to the arbitration. 
It is proved that these books were pro- 
duced by the agent of R. M. A. R. firm 
before the arbitrators, and one of the arbi- 
trators, Udyappa, states that he made them 
over to the new managers (the R. M, N. 
and M. R. S. M. firms) when the arbitration 
was finished. Udyappa is the urbitartor 
in whose house the panchayet was held 
and the accounts would naturally be with 
him. He does not remember who actually 
took the account books away ; but be asked 
the representatives of the new managers 
of the mill to take them. No complaint 
-was subsequently made that they had not 
received the accounts. There is every pro- 
bability that tlio M, R. M. S. and R. M. N. 
firms got them, for it was provided in the 
award that tlie new managers should take 
over any debits and credits shown in the 
accounts as outstanding. From the evidence 
of R. M. A. R. agent, Raman Chetty, (taken 
on commission) it appears that these out- 
standings were in relation to servants’ 
wages and certain bran contracts and that 
all accounts with customers of tlie mill had 
been adjusted. The accounts prior to the 
arbitration proceedings would be required by 
the subsequent managers only for the 
purpose of ascertaining and adjusting these 
outstandings. Any payments made or monies 
received in pursuance of article 2 of the 
award would appear in the accounts of 
the later managers. The later managers 
would not be absolved from accounting 
fully for their stewardship even if it were 
shown that the previous managers had 
withheld the account books dealing with 
the period prior to the arbitration. 

In bringing their suit for an account the 
plaintiffs ignored altogether the settlement 
of May 1908. The District Court noted 
that the award was incapable of execution 
because it was not filed in Court and that 
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it had become barred l)y limitation when 
the suit was filed (in March 1910.) The 
learned Judge treats those as self-evident 
propositions and cites no authority in 
support of them. There is abundant 

authority to the contrary. Tt is 
sufficient to refer to the Calcutta case 
Bhajakarl Saha Bnnikya v. Behary Lnl Basak 
(1) and the rulings cited therein. There 
can be no doubt that a valid award is 
operative even though it has not been 
enforced by suit or by application under tlio 
Code of Civil Procedure (Second Scliedule). 
The validity of the award in the present case 
is not impugned and the evidence shows that 
it was acted upon by all parties and that 
the plaintiffs received benefits under it. Tn 
the words of Mukerji, J., in the a])ove case 
the award extinguishes all claims 

embraced in the submission, and after it has 
been made, the submission and award 

furnish the only basis on which the rights of 
the parties can be determined and constitute 
a bar to any action on the original demand. 
The award of May 1908 settles the accounts 
of the partnership finally up to the date of 
the submission, April lltli, 100«S. The 
provisions of clause 22 of the Second Schedule 
of the Code of Civil Procedure have been 
referred to and it has been contended that 
this clause read with the last 87 words t>f 
the Specific Relief Act, section 21, prevents 
the award from concluding the a(!Counts up 
to April lltli, 1908. There is jio force in 
this contention. What the appellants set up 
in bar is not a mere contract to refer to 
arbitration, but an actual award in which 
all the parties concerned fully acquiesced and 
which they proceeded to carry out. The 
award operates as a bar apart alto- 
gether from the provisions of section 21 
of the Specific Relief Act and apart from the 
provisions of clause 18 of the Second Schedule, 
Code of Civil Procedure, (which to some 
extent replaces section 21 of the Specific 
Relief Act in relation to arbitration pro- 
ceedings under the Code of Civil Procedure). 
It follows that the account should be taken 
only from the date of the submission in April 
1908 and will relate only to the period of 
the plaintiff’s stewardship. There are no 
accounts for the defendants to render and 
they have been wrongly cast in costs. I 

(1) 33 C. 4 0, L. J, 162, * 


think the order of the District Court should 
be modified accordingly, order as to the 
payment of costs by the defendants being 
set aside. As the defendant-appellants and 
respondent No. 3 have been put to unnecessary 
trouble and expense by the action of the 
plaintiffs (respondents Nos. 1 2), I would 

order the plaintiffs to pay the costs of the 
defendants-appellants and of the 8rd re- 
spondent in both Courts up to this stage — 
sulisequent costs should be a charge 
against the partnership estate. Pleader’s fee 
lias been calculated at 5 per cent, on Rs. 400 
in the District Court. This nd vnloreTn 
calculation was Avrong in a preliminary decree 
when the amounts due to the various partners 
had not been ascertained. A special fee of 
5 (five) gold woJntrs Avill be substituted for the 
amount of Pleader's fee of the 1st defendant. 
In this C^iiirt the appellants paid Rs. 895 
Court-foe Avhich they will recover from the 
plaintiffs. 

The Advocate’s fee in this Court to be 
recovered from the plaintiffs by the appel- 
lants and by the 3rd respondent is fixed at 
5 (fiA'c) gold iHohvrs in €‘ach case. 

PAiaRTT, J. — I concur. 


MADRAS HIGH COURT. 

CiMF. Ai'ckal No. 2487 of 1912. 

July 81, 1914. 

Brespnf: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

SAMU alias ANANTANARAYANA 
PA TT AR — A]»pr rlant 

SWAMINATHA IYER and others— 
Rrspondents. 

Hindu Leu: — Joint family — Litiyafion — Father jt- 
presents sons — Agreement hy father to be hound by 
onthy hoir far bntduiij on sons. 

A father fully represents the wliolo family con- 
sisting of himself and his undivided sons in a 
litigation which he conducts in the interests of 
the family. Unless tho decree in such a litiga- 
tion is passed owing to the fraud or collusion on 
his part directed, against his sons, the decree and 
th3 findings of the Chmrt arc binding on tho sons. 

An agreemonl by father to bo bound by an oath 
taken under the Oatlig Act cannot, bjr tho were fact 
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that it is based on the special provisions of the Oaths 
Act, be said to bo an agreement made to defraud 
his sons. 

Kestmva v. Rudram, 5 M. 259, Thiniinappaya 
V. Lalcshmimrayana, 0 M. 284, disapproved. 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 116 of 1912, preferred against 
that of the Court of the District 
Munsif of Palghat, in Original Suit No. 507 
of 1910. 

Mr. Pi S. Vaidyanatha Aiyar, for the 
Appellant. 

Mr. A. Sundaratriy for the Respondents. 

JUDGMENT. — A father fully represents 
the whole family consisting of himself and 
his undivided sons, in a litigation which 
he conducts in the interests of the family. 
Unless the decree in such a litigation was 
passed owing to the fraud or collusion on 
his part directed against his sons that 
decree and the findings in that suit in 
which that decree was passed are binding 
on the sons. 

An agreement by the father in the 
previous litigation to be bound by an oath 
taken under the Oaths Act cannot, by the 
mere fact that it is based on the special 
provisions of the Oaths Act, bo said to be 
an agreement made to defraud the sons. 
Of course, a tort committed by the father 
is not necessarily one committed on behalf 
of his sons also and is not binding on 
the sons, and that is the ground of the 
decision in Appa Bow v. Sankara Venhatadri 
(1) quoted by the appellants’ learned Vakil. 

The judgment in Keshava v. Btidram (2) 
which held that the decision of an issue 
of fact based on an oath taken under the 

Oaths Act is not res judicata between the 

same parties in a subsequent litigation 

relating to another property is no longer 
sound law. [See Sanyad Baritya v. Artaswaro 
(3). 

The decision in Thimma/ppaya v. 

Lakshminarayana C4) was based on the view 
then prevailing that a Hindu father, unless 
he expressly professed to act in the re- 
presentative capacity of the head of his 
family in a litigation, must be treated as 
having acted solely in his personal or 

(1) 17 M. L. J. 197; 2 M. L. T. 80. 

(2) 5 M. 259. 

(3) 18 Ind. Cas. 835; 30 M. 287; 24 M. L. J, 321- 13 
M. L. T. 201; (1913) M. W. N. 220. 

(4) 6 M. 884. 


individual capacity. That case is, again, ho 
longer good law. L^ee Jijamha Bai Sahib v. 
Saginram Jathai Rao Sahib (5)]. 

We dismiss the second appeal with costs. 

Appeal dismissed, 

(5) 14 Ind. Cas. 374; 22 M. L. J. 45. 


LOWER BURMA CHIEF COURT. 
Civil Reference No. 10 op 1914. 

August 11, 1914. 

Present: — Sir Charles G. Fox, Kt., Chief 
Judge, and Justice Sir Henry Hartnoll.^‘ 
In the matter of 1, A, SOFAER and 
OTHERS — Insolvents. 

Presidency Tomns Insolcency Act {[1[ of ss. 

17, 99 — Firm adjudicated insolvent — Property 
of each pad ner affected — Lower Burma Chief Court — 
Rules under Insolvency Act, r. 83, ultra viroH. 

Uiidor sub-soction I of section 99 of the Pre- 
sidency Towns Insolvency Act, III of 1909, an 
adjudication order can bo made against a firm in the 
name of tho firm and the order operates on the pro- 
perty of each partner. 

ttule 83 of the Lower Burma Chief Court Insol. 
vonoy Hides is ultra vires. 

FACTS are fully set out in the following 
ORDER OF REFERENCE. 

Robinson, J. — An application was made 
on tho 6th June 1913 headed, “in the 
matter of Sofaer & Co.,” and then corrected 
to, of I. A. Sofaer and others carrying 
on the business of traders in co-partnership 
under the style of Sofaer & Co.” 

The prayer at the end of the petition 
is — Wherefore we hereby petition the 
Court for an order adjudicating the said 
Sofaer and Co. insolvents.” 

The order on this is I, therefore, make 
an order of adjudication as prayed, schedules 
to be hied within thirty days.” 

The formal order of adjudication follows 
the phraseology of the heading of the 
petition, that is, it adjudges I. A. Sofaer 
and others carrying on the business of 
traders in co-partnership under the style 
of Sofaer and Co. insolvents. I. A. Sofaer 
appealed against this order but his appeal 
was dismissed. He has filed his schedules. 

On the 24th January 1914 the National 
Bank of India, Limited, one of the creditors, 
petitioned for an order under section 99 
of the Act for an order directing the dis- 
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closure of the names of the partners in 
Sofaor & Co. I. A. Sofaor then filed an 
affidavit that his brother M. A. Sofaer was 
his partner and that a deed of partnership 
was executed. Ho does not state this 
explicity, but sets out various facts and 
acts and leaves it to tlie Court to decide if 
his brother is his partner. 

Some correspondence then passed between 
the Official Assignee and M. A. Sofaer’s 
Counsel as to M. A. Sofaer filing his 
schedules and finally the petition on 
which orders have now to be passed was 
filed. 

It recites that Sofaor and Company were 
adjudicated and prays that the Court will 
direct M. A. Sofaer to file his schedule. 

For M. A. Sofaer it Avas urged that 
although a deed of partnership was drawn 
up the facts Avero such that it had not the 
legal effect of making him a partner. I, 
however, told Counsel I would not hear him 
on that point at present, as it appeared to 
me that Avhat had to be decided was 
whether the firm of Sofaer and Company 
had been adjudicated and if so Avhether 
M. A. Sofaer, assuming he was a partner, 
had boon adjudicated although the partners 
Avere not individually adjudicated by name. 

The first question is, can a firm be ad- 
judicated in the firm’s name? On the 6th 
May 1913 in the matter of the M. L. 
K, M. A. firm, Case No. 51 of 1913, 
my brother Ormond passed the following 
order: 

The question whether a firm can be 
adjudicated in the firm’s name to be 
argued hereafter. Section 99 of the Act 
would seem to allow it, but rule 83 ex- 
pressly forbids it. Subject to objection let the 
firm of M. L. R. M. A. be adjudicated in- 
solvent.” 

This was an ex parte order. The matter 
came up again on the petition of an alleged 
partner and my brother Young apparently 
also thought the section allowed this and 
that rule 83 was ultra vires. The matter 
is one of considerable difficulty and of very 
great importance. 

Section 99 of the Presidency Towns 
Insolvency Act, which follows section 115 
of the English Act, clearly provides that 
the Court may order the disclosure of 
the names of the persons who are partners 


in the firm. Then the section provides 
that in the case of a firm in which one 
partner is an infant an adjudication order 
may be made against the firm other than 
the infant partner. 

To my mind it is clear that, whatever 
may be the value of the argument that 
the first sub-section only refers to the 
initiation of proceedings in the firm’s name 
the section as a whole does contemplate 
and authorise the Court to pass an order 
of adjudication against a firm in the 
firm’s name. If this is so then, in my 
opinion, rule 33 of our rules is ultra 
vires. Section 112 gives the Courts power 
to make rules “for carrying into effect 
the objects of this Act” and in particular 
such rules may provide for and regulate 
# # # # 

(o) the conduct of proceedings under this 
Act in the name of a firm.” 

Rule 83, however, directly forbids what 
section 99 allows, that is, an order of ad- 
judication being made against a firm in 
the firm’s name. If I am right in my 
vieAV of section 99, it is ultra vires as 
overriding instead of carrying into effect 
one of the objects of the Act. Again, it 
is, I consider, open to grave doubt if this 
rule can properly be said to regulate the 
conduct of the proceedings against a 
firm. IIoAvever right and proper it may 
be to permit proceedings to be initiated 
against a firm in the firm’s name and 
however right and proper the provision 
made by this rule may be, I have now 
to deal Avith the Act and the order of 
adjudication passed. 

Before, however, expressing my own 
opinion 1 think I should note certain facts 
in relation to the English Act on which our 
Act is based and as contained in the Bales 
of the High Courts. 

Under the English Act the procedure 
is different and the present dMculty seems 
to bo due to an attempt to utilize certain 
provisions of, and certain decisions under 
the English Act and embody them in our 
Act. 

Under the English Act proceedings may 
be said to commence with a receiving 
order. A receiving order may be made 
against a firm in the firm’s name other 
than an infant partner. See Lovdt, y. 
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Beauchamp (1). The English rule 264, 
which is the same as our rule S3, has 
reference to this stage of the proceedings. 
Under tlio English Act the adjudication 
order comes at the end and it must 
be made against individual partners by 
name. Our Act places the adjudication 
order at the commencement of the proceed- 
ings, but has not made the salutary pro- 
vision as to specifying individual partners 
by name. Our rules strive to cure the defect 
by incorporating an English rule dealing 
with a totally different stage of the proceed- 
ings. 

The rules of the Madras High Court 
seem to bo the same as those of this 
Court. There is no su(‘h rule in the rules 
of the Calcutta High Court. cf. Rules 
150 and 151, nor in tliose of the Bombay 
High Court, but rule 154 of the latter lays 
down that the effect of an adjudication of a 
firm in the firm’s name is to adjudicate 
every person who was at the date of tlio 
order a partner, insolvent. 

To return to the present case. In my 
opinion the order of adjudication here, 
namely, the adjudication of 1. A. Sofaer 
and others carrying on the business ot traders 
in co-partnership under the style of Sofaer 
and Co.” is an adjudication made against the 
firm in the firm’s name. I see no force in the 
argument addressed to me tliat this could 
only be done by adjudicating Sofaer and 
Co.’’ thus insolvents. 

The (luestioTi as to what is the effect of 
such an adjudication of a firm on indivi- 
dual partners is much more difficult. The 
adjudication of a firm vests the firm’s 
property in the Official Assignee. If, as 
the Bombay rule lays down, the effect is 
that each partner individually is adjudicated, 
then apparently his individual property also 
so vests, but this may not be nn. It is 
easy to conceive cases where individual 
partners have never committed an act of 
insolvency except in their capacity as part- 
ners, of which acts they may have been 
totally ignorant while they maybe in no 
sense insolvent. As our Act at present 
stands and as I understand it, I am inclined 
to think that the effect is that an order 
in the firm’s name adjudicates each partner. 
If so, M. A. Sofaer has been adjudicated and 
(O (1894) A. C. 607; 63 L. J. Q. B. 802; 11 X 45; 
71 L. T, 587; 43 W, B. 1?9; J Manson 467. 


must file his schedule. He can still, however, 
move the Court to annul the adjudication 
as regards himself and in doing so could raise 
the question whether he is a partner; or if 
I passed orders he could appeal, 

I am of opinion that the questions arising 
are so important and far-reaching axid so 
difficult that J should refer certain ques- 
tions for a tlecision by a Bench of this 
Court or by a Full Bencli as tlie Chief Judge 
may decide. 

1 accordingly refer under section 11 of 
the Lower Burma Courts Act tlie following 
questions : — 

1. Can an adjudication order bo made 
against a firm in the firm’s name Y 

2. If so what is the effect of such an order 
on partners in the firm not named inilivi- 
dually in the order Y 

3. Is rule 83 of this (’ourfc’s instdvency 
rules itUra t'lres Y 

Mr. frlent'illp^ for Mr. Sofaer. 

Mr. for the Hong Kong Bank 

and other certain creditors. 

Mr. 3f. Coirnsjpc, for the Official Assignee. 

JUDGAIENT. — It is clear that under 
8ub-sectu)n 1 of section 29 of the Presi- 
dency Towns Insolvency Act, 1909, an adju- 
dication order can bo made against a 
firm in the name (»f the firm. The answer 
to the first question is in the affirmative. 

The necessary effect of siicli an order 
on the adult partners in the firm is that 
stated in section 17 of the Act, and the 
order operates on tlio property of each 
partner. 

The second question is answered accord- 
ingly. 

The answei* to tbo third question referred 
is in the affirmative. 


ALLAHABAD Hiaif COURT. 
Second Civil Appeal No. 1111 op 1913. 
June 29, 1914. 

Tf'oftont: — Mr. Justice Sunder Lai. 
GANGA BISHAN and another — Plaintiffs 
— Appellants 

VP* VS^IS 

MEHAR ILAHI KHAN and another — 
Dependants — Respondents. 
Besjudicata— Bxpartp ilecree — Stcitm as reveniovern 
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declared — AUemiion after decree --Status^ whether 
ros judicata. 

On the suit of reversioners a lease of property, 
which a Hindu widow had inherited from her son, 
was declared by a comiiromise decree to bo in- 
operative beyond her life-time. So far as the lady 
was concerned that decree was ex pa tie. After the 
decree the widow mortga^?ed the property and when 
the reversioners challenged this mortgage bj' suit, the 
mortgagee pleaded that the plaintiffs were not 
reversioners; 

Held, that the question of the status of the plaint- 
iffs as next reversioners was judicata and though 
the mortgagee was no party to the former suit, yet 
his mortgagor, the lady, under whom lie claimed, 
was a party to it, and as he was a transferee from 
her after the decree, he was bound by the adjudica- 
tion arrived at against her to the same extent as 
she was bound by it. 

An ex parte decree is as much binding upon the 
parties as a decree based upon a judgment passed 
after contest between the parties. 

Setthappaya v. Veukafrainana Vpadtja, 5 Ind. Cas. 
732; 33 M. 459; 20 M. L. J. 752; (1910) M. W. N. 26 
and Lakahmii^hankar Devshanknr x. FiVmumm, 24 B. 
77; I Bom. L. B. 634, referred to. 

Second appeal from the decision of the 
Assistant Sessions and Subordinate Judge of 
Meerut, dated 4th Juno 1913. 

Mr. Benode Behari, for the Appellants. 

Mr. Mohammad Ishaq^ for the Respondents. 
JU DQMEN“T. — The following pedigree 

shows the relationship between the parties: — 

lUKHAfi, 


Hum Karan, Moti, 

I , ,J 

Mohar Singh, ( ’j 

I .lagrup. Rajrup, 

r 1 i 

Ganga Bishan, Niadar Khimnia, 

plaintiff. plaintiff. | 

Tarif — 
MuHammnt 
Sujani, 

Dharam Singh 

It is common ground that the pro- 
perti’’ in suit belonged to Tarif who 
died in February 1907. The property then 
according to the plaintiffs pa.ssedon to his son 
Dharam Singli who died in April 1907. On 
his death his mother Sujani inherited it. On 
2nd July 1912 Mmammat Sujani executed a 
deed of mortgage of this property in favour 
of the second defendant for Rs. 300. The 
plaintiffs who arc the next reversioners to 
the estate according to the pedigree set 
forth above sue to obtain a declaration that 
tlie said mortgage was made Avithout any 


legal necessity or consideration and is null 
and void as against them, and not binding 
upon them as next reversioners to the estate. 
The defence to the suit inter alia is that 
the plaintiffs are not reversioners of Dharam 
Singh and that the pedigree set up by them 
is not correct. 

The Court of first instance found that the 
pedigree set up was fully established, and 
that the mortgage impugned was not shown 
to have been made for legal necessity. It 
decreed the claim of the plaintiffs. 

The learned Subordinate Judge in appeal 
ha-} reversed that decree, on the ground that 
the plaintiffs have failed to prove their 
pedigree. He has, of course, not tried the 
question of legal necesstiy, but has dismissed 
the suit upon the preliminary ground mention* 
ed above. 

So far as the question of the proof of the 
pedigree relied upon by the plaintiffs (apart 
fi‘om the question of rei judicata) is con- 
cerned, the question is one of fact and I am 
bound in second appeal to accept that find- 
ing and to hold that the plaintiffs have failed 
to prove it. 

Mr. Benode Behari for the appellants has, ^ 
however, argued that that question was res 
judicata, having been decided in favour of the 
plaintiffs in a former suit on 22nd January 
1909. That was a- similar suit instituted by 
the plaintiffs against Musammat Sujani and 
one Bhikoo to set aside a lease which 
Musammat Sujani had executed in favour 
of the latter. The plaintiffs as the 
next reversioners of Dharam Singh had claim- 
ed a similar declaration. The decree in the 
suit was based upon a compromise under 
which Bhikoo consented to a declaration 
being made that tlie lease was in- 
operative beyond the life-time of Musam- 
mat Sujani and that the plaintiffs were 
the next reversioners to the estate of 
Dharam Singh. The decree so far as 
Musammat Sujani was concerned was made 
e.r parte, and it in terms declared that the 
plaintiffs were the next reversioners. More 
than three years after that decree, Musammat 
Sujani has made the transfer now impugned. 
The present transferee, Mehar llahi Khan, 
was, of course, no party to the former suit, 
but it is urged that he is a transferee from 
the first defendant against whom the former 
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decree bad been made on 22iid January 1909. 
He is claiming under hei and is bound by 
the adjudications obtained against her. 

This contention has been repelled by the 
learned Judge on two grounds t'lz: — 

(1) that the* present defendant Alehar 
Ilahi Khan was no party to the formei* suit; 

(2) that the suit was never heard and 
tlecided after a fair trial but was only 
compromised.” 

llefore dealing with this contention, it 
would be perhaps as well to deal with a 
minor question upon which the Court below 
has partly based its judgment. That Court 
lias held that it has not been proved that 
JDharam Singli (who was alleged to have 
died about a couple of months after his 
father) survived his fatlier. If this be so, 
and I mu.st lake it to be so as a fact found, 
the plaintiffs are still the real reversioners 
of the property which on this finding must 
be deemed to be the estate of Tarif, its 
last full owner. The title of Munanunaf Sujani 
is that of a Hindu widow succeeding to 
her husband’s estate. This finding makes 
no material difference in the plaintiffs’ case. 

I now return to the question of res 
judicata. It is true that Hehar Ilahi Klian 
was Jio party to the former suit, but his 
mortgagor under whom he claims was a 
party to it. He is a transferee from her 
after the decree had been made, and is 
bound by the adjudications arrived at 
against her to the same extent as she is 
bound by them, in liord Halsbury’s Laws 
of England, Vol, IJ, the law is thus laid 
down at page 346 : — “in (;rder that a 
judgment may be conclusive against a per- 
son as privy in estate to a party litigant 
it is necessary to show (apart from his 
taking with a notice of a Us 2}endeus)^ that he 
derives title under the latter by act or 
operation of law subsequent to tlie recovery 
of the judgment.” also Tu re JJe 

BitrgUos Estate (1)]. 

In Mr. Hukura Chand’s work on the Law 
of lies Jtidicata the American Law on the 
subject is thus enunciated at page 185: — 
“it is quite a general rule, in fact, that to 
create the relation of privity, the person to 
be bound by the judgment must be one 
who claims an interest in the subject-matter 
affected through or under one of the 
parties, and he must claim it as acqumed 

(1) (1896) I Ir. Hop. mi 2 Ir. L. It. 491. * 


after the rendition of tlie judgment. Ft 
was held in Hunt v. Haven (2) that one 
cannot be a privy in estate to a judgment 
or decree unless ho derives his title to the 
property in question, subsequent to, and from 
some party who is bound by, sucli judgment 
or decree.’ Thus a mortgagee is in privity 
with a mortgagor as to all tliat liappened 
before the execution of the mortgage, and 
not in regard to anything happening after- 
wards.” 

The law on the subject in India has been 
considered in a recent case in the Madras 
High Court [_8eshap]paya v. Venhitramana 
Upadya (d) ). At page 462 tlieir Lordships 
(Miller and Sankaran Nair, JJ.) observe as 
follows : — The rule that the interest to bo 
bound, must be acquired after the actii^n, is 
supported by the English cases of Doo deni 
T/iomas Foster v. Ettrl of Jhohy and 
Mercantile In vestment a)al (ronerat Trust Co. 
v. Jtirer Plate Irnst^ Loan and Agency (5) 
and many American cases are cited in 
saj)port of it iti the work wo have quoted.” 

It is thus evident that the defendant No. 2, 
being a transferee by way of mortgage 
subsequeiit to the decree, is bound by tlie 
adjudications contained therein against his 
treansferor. 

Tlie next question is whether the deci'ee 
is binding ( n him though imule e,r parte 
or based on a compromise. The question was 
considered in In re South American and Me, dean 
Co,^ Ejc parte Bank of E ngland (6). Vaughan 
Williams at page 45 of the report states: — 

* Under these circumstances I have only 
to consider, with reference to the secontl 
question, Mr. Moulton’s suggestion, that a 
judgment by consent, upon which the Court 
has not exercised its mind, does not and 
cannot raise an estoppel inter partes, 1 can 
only say this is the first time I have 
ever heard such a proposition suggested* 
It has always been the law that a judg- 
ment by consent or by default raises an 
e.stoppel just in the same way as a judg- 
ment after the Court has exercised a judicial 

(2) 52 N. U. 162. 

(3) 5 Infl. Caa. 732; 33 M. 459; 20 M. b. J. 752,* 
(1910) M. W. N. 26. 

(4) 1 A. & W. 783; no E. R. 1406; 3 N. & M. 782; 3 
L. J. K. B. 191; 40 R. R. 423. 

(5) (1894; ] Ch. 678 at p. 595; 63 L. J. Cli. 366; 8 
B. 791; 70 Ij. T. 131; 42 W. R. 365. 

(6) (1895) 1 Ch. 37; 64 L. J. Ch. 189; 12 R. 1; 71 b. 
T. 594; 43 W. R. 131. 
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discrotion in the matter. The basis of the 
estoppel is that, when parties have once 
litigated a matter, it is in the interest of 
the estate that litigation should come to 
an end; and if they agree upon a result, 
or upon a verdict, or upon a judgment, or 
upon a verdict and judgment, as the case 
may be, an esk)ppel is raised as to all the 
matters in respect of which an estoppel 
Avould have been raised by judgment if 
the case liad been fought out to the 

bitter end.” 

The case went up in appeal and Lord 
Herschell, L. C., thus summed up the laAV 
in his judgment: — Tlie truth is, a judgment 
by consent is intended to put a stop 

to litigation between the parties just as 

much as is a judgment which results frt»ra 
the decision of the Court after the 
matter has l)een fought out to the 

end.” His Lordship dismissed the ai)peal. 
Lt)rd Justices Leiidely and Smith concurred 
in that order. 

^’he same view was taken by Lord Esher, 
M. R., in The Bellcalnt (7). 

Mr. Jlukuni Chand in liis work on the 
Law of lies JwUcafa, page 126, cites several 
cases to show that the American Courts take 
the same view. 

The same view lias been taken in India 
[Vide Lakhsmishdukar Deeshaukar y.Vlshinmm 
(8) and h>hib Lai v. Gaurl Prasad (9)]. 

An ex parte decree is as much binding 
upon the parties as a decree based uijon 
a judgment passed after contest between 
the parties. I have, therefore, no hesitation in 
holding that the decree is binding upon defend- 
ant No. 2, just in the same way as upon 
defendant No 1. The learned Subordinate 
Judge observes that the case Avas never 
heard and decided after a fair trial, but was 
oidy compromised.” 

In making this observation he has pro- 
bably in mind the cases where decrees had 
been obtained by a stranger to the family 
against a Hindu Avidow in the po.ssession of 
her husband’s estate. It has been held 
that in such cases a decree fairly obtained 
after contest against the avrIoav is binding 
upon the reversioners. It is necessary to 

(7) 10 P. D. 161j 66 L. J. P. 3i 63 L. T. 6S6j 34 

W. 11. 66. 

(8) 24 B. 77; I Bom. L. II. 634. 

(9) 2 C. W. N. 174. 


shoAv that a decree was so obtained to make 
it binding, not upon the widow alone, but 
also upon the reversioners. In this case 
it is not sought to do so against the rever- 
sioners. All that is sought in this case is 
to make the decree binding upon a person 
Avho claims title under the lady, and under her 
alone. There is no suggestion or proof that 
the compromise Avas obtained by fraud or 
misrepresentation or that it Av^as not fairly 
obtained. The decree in the former suit 
clearly declares that the plaintiifs are the 
next reversioners to the estate. It gives 
effect to their claim by holding that the 
lease Avas binding only during the lady’s 
life-time. I must, therefore, hold that the 
question of the status of the plaintiffs as 
next reversioners is res judicata and cannot 
be re-oponed either by Mnsammat Sujani or 
by any one claiming under her by a title 
derived after the decree. 

I set aside the decree of the loAver 
Appellate Court and allowing the appeal 
direct the Court below to restore the appeal 
to its file of pending appeals under Order XLT, 
rule 2J, of the Code of Civil Procedure, 1908, 
and to hear and dispose of the same in 
accordance with law. Costs here and hither-* 
to incurred by the parties will be cost|^ in 
the case. 

Appeal allowed^ 


OlTDH JUDICIAL COMMISSIONEIVS 
COURT. 

Exkcutio.n or Dkcrkk Acpkal No. 5 of 1914* 
April 16, 1914. 

Present'. — Mr. Lindsay, J. C., and 
Mr. Kanhaiya Lai, A. J. C. 

ABDUL BASIT and others — Defendants-—* 
Appellants 
versus 

ABDUL SALAM and others — Plaintiffs— ^ 
Respondents. 

Arhitiator anti Commiiti<tonet\ positions of y difference 
heftveen — Partition ni tde hy person, nominated hy paidies 
and appointed hy Court — Objections to partition made 
hy Commissioner^ entertainahihty of — Civil Procedure 
Code (Act To/ 1908), O. XXVI, r. U. 

Thoro is a difference iK'twccn the positions of ait 
Arbitrator and a Commissioner. The latter submits 
his report for the approval of the Court and has no 
greater ))ower than Avhat the parties or the Court 
nominating him chose to give him, AvUereas thg 
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.former has a final authority to settle all matters in 
difference between the parties wliich form the 
subject of the reference, subject to the power of 
’the Court to set aside the award if certain specific 
^•ircumstancos uffectiiig his conduct arc proved to 
exist. 

A decree based on a compromise directed that 
unless the parties made a partition between them- 
selves it should be effected by the person nominated 
by the parties in tho compromise petition. The 
pai’ties having failed to effect a partition among 
themselves, their nominee did it as a Commissioner 
appointed by the Court. Objections were taken to 
his mode of partition- 

• Heldj that in tho absence of any indication in the 
decree that the nominee was to act as an Arbitrfitor, 
the objections wore cntertainable under Order XXVI, 
r. 14, Civil Procedure Code. 

‘ Appeal against the order of the Sub- 
ordinate Judge, Barabanki, dated 22nd No- 
vember 1913. 

Mr. Mohammad Wasim, for the Appellants. 

Saiyyed Nahi-Ullah, for the Respondents. 

JUDGMENT. — These appeals arise out 
of a proceeding taken in execution of 
a decree for the partition of certain 
property. The decree was passed on the 
basis of a compromise and directed tliat 
unless the parties arranged to make a 
partition themselves, it shall be effected by 
Muiishi Sajjad Husain, a Pleader nominated 
by tlie parties in the petition of compro- 
mise, nnd that in case of his refu.sal the 
parties or the Court would be at liberty 
to appoint any other Commissioner for the 
purpose of carrying out tho said partition. 
It is admitted that the parties were not 
able to effect a partition among them- 
selves by mutual consent. The Court ac- 
cordingly appointed Munshi vSujjad Husain, 
the nominee of the parties, a Commissioner 
to make a partition. Various objections 
were taken by the parties to the form in 
which the partition was effected by Munshi 
Sajjad Husain. The Court below refused 
to entertain those objections on the ground 
that the position of Munshi Sajjad Husain 
was that of an Arbitrator, wliose award was 
binding on the parties. There is nothing, 
however, in the decree to indicate that 
Munshi )Sajjad Hu.sain was to act as an 
Arbitrator for the purpose of making a 
partition in case the parties were unable 
to make a partition thom.selves. He was 
only a nominee of the parties for the 
purpose of effecting a fair divi.sion of pro- 


perty and the lower Court ought to have 
gone into the merits of the objections made 
to his report in the manner laid down 
in Order XXVI, rule 14, of the Code of 
Civil Procedure. There is an essential 
difference between the position of a person 
appointed by the Court or nominated by 
the parties to make a partition, and that 
of an Arbitrator. A Commissioner submits 
his report for the approval of the Court 
and has no greater power than what the 
parties or the Court by whom lie was mj- 
minated choose to give him. An Arbi- 
trator has a final authority to settle all 
matters in difference between the parties 
wliich form the subject of the reference 
subject to the power of the Court to set 
aside the award, if certain specific circum- 
stances affecting tho conduct of the 
Arbitrator are proved to exist. There is 
nothing to show that the petition of 
compromise or the decree pa.s.sed on its 
basis empowered Munshi Sajjad Husain to 
act as an Arbitrator for tho purpose of 
making a partition. Tlie decree merely 
suggested the alternative methods to be 
adopted for the purpose in view. Tbo^ parties 
and the Court treated him as a Commis- 
sioner. 

The appeals are, therefore, allowed and the 
ca.se remanded to the Court below, with a 
direction to reinstate^ the objections under 
their original numbers and to dispose of 
them after recording such relevant evidence 
as the parties may adduce in the manner 
provided by law. No order is made as to 
the costs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Letters Patent Api’eae No. 64 op 1913. 

March 25, 1914. ^ 

Vresent '. — Sir Lawrence Jenkins, Kr., Gliiei 
Justice, and Mr. Justice D. Cliatterjee. 
BISSESWAR RAY CHOWDHRY— 
Dependant — Appellant 
versus 

Lain RAJENDA KUMAR SINGH A 
CHOWDHURY and ANoriiEu— 

PeAINTIFPH — R‘l].s PON DENTS. 

Beuyal Teiu hcn Aci {VIII of 50 (!) and (2) 



Vcl. XXV] 


INDIAN OASES, 




MONIJAN BIRl V. DISTRICT JUDGE, BIRHHOOM. 

— Land hphl at fijrrd rate jo7' twenty ye u'R — Enhance- 
ment of rent — Kabuliat — Er{d‘>nre. 

Whore a landlonl sues for eiihaTicement of rent of 
a tenure held at rent or rate of rent which has not 
been ohanj^ed for a period of twenty years immediately 
before suit, the tenant is protected from an increase of 
rent under sub-section (1) of section 50 of the Ben<?al 
Tenancy Act, 1885, unless the contrary required by 
sub-section 2 of the same section is prov^ed. 

A TenhuUat, which only proves the recognition of an 
already existing? tenure, does not amount to the 
contrary evidence' required by sub-section (2) ()f 
section 50 of the Act. 

Where there has been no alteration in the area of 
land held permanently, the rent cannot be enhanced. 

Appeal against the decree of Mr. Justice 
Newbould in Second Appeal No. 2158 of 
1910, dated the 14th of April 1913. 

Babus Tam KisJiore Cliowdhry and Atul 
Krishna 7iay, for the Appellant. 

Babus Mohendra Nath Ray and Blr Bhnshan 
Butt, for the Respondents. 

JUDGMENT. — In our opinion the judg- 
ment of Mr. Justice Newbould as also the 
decree of the lower Appellate Court must 
be set aside for those reasons. Wo are 
satisfied that the appellant, who is the 
defendant in the suit, is a tenure -holder, 
and that ho and his predecessors- in- interest 
have held at a rent or rate of rent which 
has not been changed during the twenty 
years immediately before the institution of 
the suit. From that it follows that until 
the contrary is shown, the tenure-holder and 
his predecessors-in-interest have held at 
that rent or rate of rent from the time of 
the Permanent Settlement, and if that be 
so, then sub-section (1) of section 50 of 
the Bengal Tenancy Act protects the defend- 
ant from an increase of rent except on 
the ground of an alteration in the area of 
the tenure. The only question, therefore, 
is whether the contrary has been shown. 
For that purpose reliance has been placed 
on the kabuliat dated the 13th Pons 1238, 
one of the Exhibits in the case. The true 
meaning of this document has been the 
subject of considerable discussion before 
us, but this at least emerges clearly from the 
discussion that the document is the recogni- 
tion of a previously existing interest and not 
the creation of a new one. Therefore, it does 
not show the contrary required by sub -section 
(2) of section 50. 

The result then is that in so far as the 
lower Appellate Court has decided in 
favour of an "enhancement of rent, thb 


decree was erroneous. In so far as it 
decided that there had been no alteratiot^ 
in area, it must be upheld as it is a 
finding of fact which has not been contro- 
verted. The plaintiff’s suit must, therefore, 
be dismissed. 

Each party will bear liis own costs through- 
out. 

B Hit d Ism Issed 


CALCUTTA HIGH COURT. 

First Civil Appeal From Order No. 74 
OP 1913. 

AND 

Civil Rule No. 221 of 1913. 

May 15, 1914. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 
MONIJAN BTBI and another — ^Aj’pbllants — 
Petitioners 
versus 

DISTRICT JUDGE, BIRBHOOM— 

Opposite Party. 

Muhammadan Law — Guai'dian of marriage, who can 
he, ohUyntions of —Muhammadan ward — Consent of 
Coil rt — P raced ii re — Miih a m m ad a n La w of g unrd ian of 
marriage, whether abrogated — Guardians and Wards Act 
( nil of 1890), 24, 25, 20, 43 (I), 47 {1)- Order of 

Court — h regular — Appeal —Revision. 

Under the Muhammadan Law the right of giving 
a male or fomalo minor in marriage falls upon a lino 
of guardians different from that to which the 
managomont of his property is entrusted and also 
from that to which the custody of his person is 
confided, and although the intervention of a guardian 
is an essential condition to the validity of the 
marriage of a minor, it is not obligatory upon thq 
guardian of the person, nor even upon the guardian 
for marriage, to provide a suitable marriage for the 
ward. 

The Muhammadan Law of guardianship in 
marriage has not been abrogated by implication by 
section 24 of the Guardians and Wards Act. 

A Ward of Court cannot marry without the consent 
of the Court. If a proposed marriage is unsuitable 
the Court can, as representing the Sovereign in whom 
the guardianship of all infants is in theory vested, 
restrain the marriage, oven though the guardian or 
the father has given his consent. 
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Bai Diivali v. Mofi Kurnon^ 20 B. 509, not followed. 

Eyre v.Shaftni’iftryj (1723)2 P. Wins. 103; 24 K. 11. 
669; 1 Wh. & T. L. C\, 7tli Ed., 413; Jeffrye v. 
Vante»war»tH'arthj{i7-U}) Barn. 141; 27 B.R.588,T«/a6es 
V. ElerSf (1747) 1 Dick. 88; 21 E. R. 201; Gonhm v. 
Invin, (1781) 4 Bro. P. C. 355; 2 E. R. 241; Weltenley 
V. Duke of Betiafoi'ty (1829) 2 Russel 1; 5 L. J. Ch. 85; 
26 R. R. 1; 38 E. R. 236; WeUealey v. Wellesley, (1828) 
2 Bligh (n. s.) 124; 1 Dow. and Cl. 152; 4 E. R. 1078; 
31 R. R. 15, followed. 

The procedure to lie followed for the marriage of a 
ward of Court pointed out. 

If a District Judge irregularly on the basis of a 
report of a Hindu Nazir selects a husband for a 
Muhammadan girl who is a ward of his Court, his 
order is not appealable, as it is not covered either by 
section 47, clause i/),read with section 43, sub-section 
1, or sections 24, 25 and 26 of the Guardians and Wsirds 
Act, but it can be set aside undi'i* the revisional 
jurisdiction. 

Appeal and application against an order 
of the District Judge, llirblmin, dated the 
6th December 1912. 

FACTS. — The appeal and the petition in 
revision were filed by the mother and a half 
paternal uncle of a Muliammadan minor 
girl. 

On 12fch February 1910 the mother 
of the girl had been appointed guardian of 
her person and the Nazir of the Courfc of 
the District Judge of Birbhum guardian of 
her property though, it appears, this order 
was never communicated to the Nazir and he 
had no hand in the management of the 
property till quite recently. 

On 22nd May 1912 an application 
was made to the Di.strict Judge by the 
mother of the girl and by another person 
who claimed to bo the half-brother of the 
father of the infant, for direction as to a 
suitable marriage for the girl. 

Objection was taken by a cousin of the 
father of the infant, who intimated that the 
bridegroom selected by the applicants wa.s 
entirely unsuitable. 

The District Judge tliereupon directed 
the attendance of all the near relations of 
the girl as well as her own personal 
production, which was done on a later date, 
and then directed his own Nazir, a Hindu, 
to proceed to the village and to submit a 
list of likely bridegrooms prepared in 
consultation with persons interested in the 
welfare of the minor, stating their qualifica- 
tions and positions in society etc., etc. This 
course was objected to by the mother and 
the almve alleged uncle on the ground that 


it involved a supersession of persons who 
are entitled to act as guardians for marriage 
under the Muhp,mmadan Law. 

On Augu.st 16th the Nazir submitted his 
report and on 27th September the girl was 
again produced before the Court, when she 
expressed her preference for one named 
Lshak. The District Judge, without heeding 
this, on the 4th October, called upon the 
mother to select three youngmeu out of the 
list of the Nazir and on her failing to do 
this, himself selected a bridegroom for the 
minor girl by his order of the Bth December 
1912. This was the order brought into 
question in this appeal and the Rule. 

Babu Nnresh Chandra Sinha, for the Appli- 
cants. 

JUDGMENT. — We are invited to .set 
aside, in the exercise of our appellate or of 
our revisional jurisdiction, an order which 
purports to have been made by the District 
Judge under the Guardians and Wards Act 
for the marriage of a Muhammadan girl, in 
respect of whose person and property 
guardians had been previously appointed 
by liim. On the 12th February 1910 the 
District Judge appointed the motlier of the 
infant as guardian , of her person and the 
Nazir of the Court as the guardian of her 
properties. The order, however, was not 
communicated to the Nazir, and he does 
not appear to have had any hand in the 
management of the estate, till quite recently, 
when the fact was discovered that the Nazir 
had never been apprised of his appointment. 
The proceeding now before us was initiated 
on the 22nd May 1912, when an application 
was made to the Court, by the mother 
and by another person who claimed to be the 
half-brwther of the father of the infant, for 
directions as to a suitable marriage of the 
girl. Objection was taken by a cousin 
of the father of the infant wlio intimated 
to the Court that the selection of a bride- 
groom as made by the applicants was entirely 
unsuitable. The District Judge thereupon 
directed the attendance of all near relations 
of the girl and also ordered the girl to be pro- 
duced in Courfc if the mother had no objec- 
tion. On a later date, the girl was brought 
before the Courfc. The Distriefc Judge then 
directed his Nazir, Babu Siradiudu Chak- 
rayarfci, a Hindu gentleman, to go to the 
yillage an4 affcer ^onsultatioq with persoqs 
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interested in the welfare of the minor, to 
submit a list of likely bridegrooms, stating 
their qualifications and position in society 
and making his recommendation with reasons. 
Objection was taken by tlie mother and the 
alleged uncle to the adoption of this course 
on the ground that it involved a supersession 
of the person entitled under the Muhammadan 
Law to act as the guardian for marriage. 
No heed was paid to this, and on the Ibth 
August tlie Nazir submitted his report. On 
the 27th September the girl was produced 
again before the Court and slie expressed 
her preference for a young man named 
Ishak. On the 4th October tfie District 
Judge furtlier considered the matter, and 
although he came to the conclusion that the 
Court could not undertake to perform tlie 
functions of a match -maker, he called upon 
the mother to nominate three of the young 
men mentioned in the report of the Nazir. 
On the 6tli December, the District Judge 
recorded in tlie order-sheet that the mother 
Iiad failed to comply with the order of the 
4th October, and he accordingly proceeded 
to select a suitable husband for the girl on 
the basis of the report submitted by the 
Nazir. This order is assailed before us as 
made without jurisdiction. In our opinion 
the proceedings before the District Judge 
have been throughout irregular. 

The Guardians and Wards Act does not 
make specific mention of the disposal in 
m.arriage of an infant in respect of whose 
person a guardian has been appointed by 
the Court, although section 41, sub-section 
(1), clauses (d), provides that the powers of 
a guardian of the person cease in the 
case of a female ward by her marriage to a 
husband who is not unfit to be guardian 
of the person, or if the guardian was ap- 
pointed or declared by the Court, by her 
marriage to a husband who is not in the 
opinion of the Court so unfit. The term 
‘guiii'dian’ is defined in section 4, clause (2), 
to mean a person having the care of the 
person of a minor or of his property or of 
both his person and property. Section 24 
then proscribes the duties of a guardian of 
the person in these terms : *‘A guardian 

of the person of a ward is charged with 
the custody of the ward and must look 
to his support health and education and 
sindi other matters as the law to which 
the ward is .‘ubiect rcauire^^”. It is re- 


markable that while the Legislature makes 
specific mention of support, health and 
education, no reference is made to the 
marriage of the minor. If we assume 
that the individual who has by law the 
right and duty of disposing of a boy or 
girl in marriage may be said to have for 
that limited purpose the care of his or 
her person, the question remains whether 
disposal in marriage” can be treated as 
included in tlie general words, such other 
matters as the law to which the ward is 
subject requires”, which find a place in 
the concluding portion of section 24. The 
answer must plainly be in the negative 
in the case before us; we need not express 
any opinion as to what the answer may 
be in cases where the parties are not 
Muhammadans. In the first place, under the 
Muhammadan Law, which applies to the 
parties before the Court, the guardian of 
the person of an infant is not necessarily 
the guardian for the marriage of the girl. 
In the second place, the Muhammadan Law 
does not require that the guardian should 
provide suitable marriage for his ward, 
though it gives him the power to contract 
a marriage for the infant. The Muhammadan 
Law does not impose upon guardians any 
religious obligation to provide suitable 
marriages for their wards; indeed their power 
is so restricted that, where a minor has 
been given in marriage by a guardian 
other than tlie father or paternal grand- 
father, the minor has what is called the 
option of puberty, or option of repudiation, 
on attainment of age. We have, therefore, 
two fundamental positions under the 
Muhammadan Law, namely, first, the right 
of givinga male or female minor in marriage 
falls upon a line of guardians different 
from that to which the management of 
his property is entrusted and also from 
that to which the custody of his person 
is confided; and, secondly, that although 
the intervention of a guardian is an 
essential condition to the validity of the 
marriage of a minor, it is not obligatory 
upon the guardian of the person, nor even 
upon the guardian for marriage, to pro- 
vide a suitable marriage for the Ward 
(Macnaghten, Chapter VII, Articles 14, 16; 
Baillee, Book I, Chapter IV, page 45; 
Hamilton’s Hedayah, Volume 1, Book 1, Chap- 
ter IT. pages 37 and 39; Ameer Ali, Volume 
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JI, pages 280-282 (third Edition); Shama 
Oharan Sarkar, Volume I, page 329; Abdur 
Rahman, Articles 34, 37, 41 and 42; 

Abdur Rahim, page 331). It cannot 
reasonably be held that the Muhammadan 
Law on the subject of guardianship in 
marriage has been abrogated by implica- 
tion by section 24 of the Guardians 
and Wards Act. One would have expected 
to find a specific statutory provision to this 
effect if the Legislature really intended to 
interfere with the rule of Muhammadan Law 
which assigns the function of guardianship 
in marriage of an infant, under the name 
otjabr, to relatives who are not necessarily 
those entitled to the general care and direct 
custody ihizanat) of the person of the infant. 
The view we take is supported by the opinion 
of Sir Rowland Wilson (A.nglo-Mahomedan 
Law, Articles 90 and 117). 

The question next arises, what is the true 
function of the District Judge in the matter 
of the disposal in marriage of a Muhammadan 
minor in respect of wliose person a guardian 
has been appointed by him? We are not 
prepared to accept tlio extreme view that the 
marriage of an infant, wlio is a Ward of 
Court, may be allowed to take place without 
the sanction or even the knowledge of the 
District Judge, although .•luch view appears 
to have been indicated in Jial Biioali v. Moti 
Karson (1). It would, we think, be contrary 
to first principles to hold that although a 
minor is Ward of Court, an obviously unsuit- 
able marriage may be arranged for her, 
while the Court is powerless to prevent what 
would manifestly bo an irrevocable act 
permanently injurious to her best interests for 
life. If this view were not maintained, then 
grave complications might also arise, because 
under section 41, sub-section (1), clause (d), 
the powers of the guardian of the person 
cease, when such guardian has been appointed 
or declared by the Court, only when the mar- 
riage has taken place with a husband who is 
not, in the opinion of the Court, unfit to be guar- 
dian of the person of the girl. This clearly 
indicates the desirability, if not the absolute 
necessity, of the sanction of the Court before 
the marriage is arranged and solemnised. We 
hold accordingly that a Ward of Court cannot 
marry without the consent of the Court. 

(1) 22 B. 509. 


This, indeed, has been recognised as an 
elementary principle in the Law of England 
iEyre v. Shaft, shury (2), Jeffrys v. Vantes- 
warstwarth (3), Ttmhes v. Elers (4)] and it 
has been repeatedly held that if a proposed 
marriage is unsuitable, the Court can, as 
representing the Sovereign in whom the 
guardianship of all infants is in theory 
vested, restrain the marriage, even though 
the guardian or the father has given his 
consent [Gordoyi v. Irwin (5), Wellesley v. 
Buke of Beaufort (6) affirmed by the House of 
Lords, Wellesley v. Wellesley (7)]. Tliia 
view was accepted as applicable to the case 
of a Hindu minor for whom a personal 
guardian has been appointed by the Court in 
Suhhadra Koer v. Bhajadhari Goswami (8) 
where it was ruled that marriage or conniv- 
ance at marriage with a Ward of Court, 
without consent of the Court, is a contempt 
of Court liable to be severely punished. 

The proper procedure to be followed in 
cases of this description may now be briefly 
described. The guardian for marriage of 
the infant, who may have negotiated for the 
marriage, must apply to the District Judge 
for his sanction. Notice of the application 
should be given to the infant, to the guardian 
of person if he happens to be different from 
the guardian for marriage, and also to such 
relations of the minor as the Judge may 
deem necessary. He will then consider the 
objections and suggestions, if any, and then 
determine whether the proposal of the 
guardian for marriage is for the true welfare 
of the minor or whether the marriage is 
unsuitable by reason of incongruity of age, 
inequality of rank and fortune or any like 
reason. If, on the materials before the 
District Judge, ho is satisfied that the 
marriage is not unsuitable, he will sanctioh 
it. 

The order of the District Judge in the 
case before us, tested in the light of the 
principles just explained, is clearly unsustain- 

(2) (1723) 2 P. Wms. 103afc p. 112;24 Eng.Rep.669; 
1 Wh. & T. L. 0., 7th Ed., 413. 

(3) (1740) Barn, 141 at p 144; 27 B. R. 688. 

(4) (1747) 1 Dick. 88; 21 Eng. Rep. 201. 

(6) (1781) 4 Bro. P. 0. 366; 2 Eng .Rop. 241. 

(6) (1829) 2 Russel 1; 38 Eng. Rep. 236; 6 L. J. Oh 
86; 26 R. R. 1. 

(7) (1828) 2 Bligh (n. 8.) 124; 1 Dow. and 01. 162; 
4 Eng. Rep. 1078; 31 R. R. 16. 

(8) 14 Ind. Gas. 380; 16 0. W. N. 447; 16 0. L, J, 
147. * 
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able. No doubt, at one stage of the 
proceedings he rightly took the view that it 
is not the function of the District Judge to 
act as a match -maker, but at a later stage 
he adopted measures quite contrary to 
the principle he had laid down. There 
was also a dispute before him as to who was 
entitled under the Muhammadan Law to act 
as guardian for the marriage of the minor. 
This he did not decide as he should have 
done, but superseded both the claimants, 
appointed his Nazir to hold an inquiry in 
the village and to make a preliminajy selection 
of possible bridegroons, and finally called 
upon the mother to select three from amongst 
the persons named by the Nazir. When the 
mother, who was apparently treated as tlie 
guardian for marriage, could not make tlie 
selection, apparently for the reason that slie 
did not consider any of the young men named 
by tlie Nazir (luite suitable, the District 
Judge proceeded to make his own choice. 
This was clearly an irregular procedure. 
It is difficult to see why the choice should be 
restricted to young men of the particular 
village and why the guardian for marriage 
should bo limited to the preliminary list of 
possible candidates prepared by the Nazir. 
The choice has to be made in the first 
instance by the guardian for marriage, 
whoever ho may be, and the true function of 
the District Judge is to test whether the 
selection made by the guardian for marriage 
is or is not suitable. The District Judge 
does not appear to have realised Avhat 
responsibility would bo involved, if he had, 
with or without the assistance of his Nazir, 
to select the most suitable bridegroom or 
bride, as the case might be, for every infant 
in the district in respect of whose person a 
guardian might have been appointed by him. 
Nor did the District Judge realise that while 
under the Muhammadan Law none but a 
Moslem can act as the guardian for marriage 
of a Muhammadan minor, the procedure he has 
followed has led to the supersession of such 
guardian by a Hindu gentleman who, prima 
facie, would not have an intimate knowledge 
of what would be deemed suitable in Muham- 
madan society. 

The only other question which requires 
examination is, whether the order of the 
District Judge is open to appeal. We are 
of opinion that section 47, clause (l), of the 


Guardians and Wards Act, read with section' 
43, sub-section (1), and sections 24, 25 and 
26, does not cover the case; consequently the 
order is not open to appeal and can be set 
aside only in the exercise of our revisional 
jurisdiction. 

The result is that the appeal is dismissed, 
but the Rule is made absolute and the order 
of the District Judge discharged. The 
records will be returned to him to enable 
him to take such further steps, if any, as 
the parties interested may desire him to 
adopt in accordance with the principles 
explained above. 

Appeal dismissed; Nnle made absolute. 


ALLAHABAD HIGH COURT. 

Skcond Civil Appeal No. 1441 of 1913 
July 10, i:: 

Presenti—Mr. Justice Sunder Lai. 

SUKH KUNWAR CHANDAR alias 

SUKHMAR CHANDAR and others-. 

Defendants— Appe LLANTs 

versus 

Mnsammai BHAGWANI — Plaintiff 

Respondent. 

Mortgage suit— Person claiming paramount title (o 
mortgagor, whether necessary party. 

A person yrho sets up a title paramount to the 
mortgagor is not a neecssary party to a suit based on 
the mortgage. Such paramount title can bo estab- 
lished in a separate suit. 

Second appeal from the Subordinate Judge 
of Meerut, dated August 4th, 1913. 

Mr. K, N. Jiatjoo, for Dr. Tef Bahadur 
Saprn, for tlie Appellants. 

Mr. B. B. Sawhny, for the Respondent. 

JUDGMENT. — This appeal arises under 
the following circumstances. One Har Dayal 
was the owner of tlie property in suit in this 
case and he was separate from his brothers 
Har Gyan and Baldeo, in estate. Har Dayal 
died about 40 years ago leaving a widow, 
Musammat Samai Kuar who succeeded him 
to the estate. Samai Kuar, died in May, 
1909 and Bhagwani Kuar, the daughter of 
Har Dayal, claims the property in suit as part 
of her father’s estate. Her case is that on 
the death of her mother succession opened 
out to her and she is entitled to the pro- 
perty. It appears that soon after the death 
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of Har Dayal, Samai Kuar entered into a 
marriage in the karao form with Har Gyan. 
This was in the year 1872. The parties 
belong to the raste of Gnjars among whom 
second marriage in the kamo form is per- 
missible. The fact of the kamo marriage is 
not disputed, but it is urged on behalf of the 
defendants that by the custom of tlie caste a 
widow entering into a karao form of mar- 
riage forfeits all interest in her former hus- 
band’s estate and that, tliereforc, Samai Kuar 
forfeited her interest in this property on her 
marriage in 1872. The defence is that the 
plaintiff, tlierefore, is not entitled to claim 
this property as the estate of Har Dayal and 
that the possession of Samai Kuar was ad- 
verse to the plaintiff. Her rights, if any, ns 
the daughter of Har Dayal came to an end 
and she has no right of inlieritance now in 
the property. The Court of first instance 
found that Samai Kuar, being in adverse 
possession for more than twelve years, acquired 
herself in her own right an interest in the 
property, that the said property was her 
atridhan to which Mimimniat Bhagwani, as her 
daughter, was entitled to succeed and on that 
ground has decreed the claim of the lady. 
The first defendant, Pershadi, is the son of Har 
Gyan by Mmammat Samai Kuar. On her 
death he took possession of the property. 
The plaintiff, therefore, sued for possession 
of the property against Har Gyan. It further 
appears that on February 4th, 1895, Pershadi 
and Samai Kuar executed a deed of simple 
mortgage in favour of the other defendants. 
Under this deed, Pershadi has mortgaged the 
property inherited by her from Har Gyan 
and Samai Kuar the property which she at 
one time inherited from her former husband 
and over which she had acquired ownersliip 
by reason of adverse possession. These 
other defendants brought a suit on the 
simple mortgage of February 4th, 1895, for the 
sale of the mortgaged property. They made 
Mmammat Bhagwani Kuar also a ' defendant 
to that suit. Bhagwani Kuar in her defence 
urged that the mortgagor, Samai Kuar, had 
no i)ower to mortgage the property now in 
suit and that the mortgage was not binding 
upon her. She set up in that suit her claim 
to the property as the daughter of Har Dayal. 
On Bhagwani Kuar’s setting up a title 
adverse to that of the mortgagor, the plaint- 
iffs in that suit applied to have her name 
fitrqck off from the array of defendants and 


the Court made the order asked for by the 
plaintiffs. The suit was heard by the Court 
and on March 7th, 1911, the Court made a 
decree for the sale of the property mortgaged. 
That decree is under execution now, 
though the property has not yet been sold. 
The plaintiff’s suit as agaiii'^t these other 
defendants is to obtain a declaration that the 
proceedings in that suit which culminate I in 
a decree on March 7th, 1911, are not bind- 
ing on her and do not affect her riglits. 
The plaint as originally framed was 
not clear at all as to the relief claim- 
ed as against the m irtgagoo defendiints. 
But on the day wlien the issues were 
settled the Pleaders for tlie parties made 
statements which made it quite clear wliat 
the plaintiff’s claim as against them was. 1 
may note here that the defendants in tlmt 
case pointed out that they were mortgagees 
in possession under a possessory mortgage 
of the same day viz., February 4th, 1895, 
The plaintiff stated tliat slie was unaware of 
that mortgage. They had claimed m relief 
in respect thereof in the suit and the defend- 
ants’ claim to hold possession nnd(*r the 
usufructuary ni )rbgagi* was kept o it of tlie 
purview of the plaintiff’s suit, and the Court 
below has made no adjudication upon it. 
The claim has b3en limited simply to the 
claim to avoid the decree and the prociaulings 
in the suit which ended in tlie decree of 
March 7th, 1911. Nothing that lias been 
decided by the Court below will affect the de- 
fendants’ title, if any, under the said mortgage, 
and the plaintiff’s claim for possession is 
limited to aclairnfor that relief against the first 
defendant. The whole controversy in thisappeal 
is with reference to the declaration granted by 
the Court below in respect of the said decree. 
The Court below having found that Samai 
Kuar was absolute owner of the property 
and that she held it as her atridhan, it 
naturally follows that she was competent to 
mortgage the property to the defendants- 
appellants hy the document of February 4t)i, 
1895. The plaintiff who succeeded to it 
as her daughter took it subject to that 
mortgage and on that finding the Court of 
first instance dismissed the suit as against 
the mortgagees. The plaintiff appealed 
against the said decree to the Court below. 
The only plea taken in appeal was in the 
following words: — 

Under the circumstances of the case the 
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'whole of the plaintiff’s claim as against 
defendants Nos. 2, 8 and 10 for decree No. 813 
of 1910, dated the 7th of March 1911, being 
held ineffectual ought to have been 
adjudicated upon and decreed. The decree 
aforesaid wa.s not obtained within the pros- 
cribed time as against the plaintiff nor is 
it legally binding upon lier. The lower 
Court has improperly left out some points 
in issue without adjudicating upon them”. 
It is noteworthy that the appeal raised iio 
question as to the custom found by the 
Court of first instance, nor did it impugn the 
finding of that Court on the question tliat 
the property had become the atridhan of 
Samai Kuar. The only ground on whicli 
the appeal practically proceeded was tluit 
inasmuch as the plaintiff’s name had been 
struck out of the array of defendants in the 
suit of the mortgagees, no decree passed in 
that case was binding on lier, nor could it 
affect her rights. The Court below on that 
ground alone decreed the plaintiff’s claim. 
The mortgagees have appealed to this Court. 
It has been urged on their behalf by Mr. 
Kailash Nath Katjoo that in view of the 
defence set up by Musammat Bhagwani in 
the mortgagees’ suit and her disclaimer ( f 
any rights under Musammat Samai Kuar, 
she had no right now left in the property and 
reliance has been placed on the ruling of their 
Lordships of the I’rivy Council in the case of 
Nilakant Ihinvrji v. Surcsh (luindra MnlUck 
(1). He has further urged that a person 
who sets up a title paramount to that of 
the mortgagor was not a necessary party 
to a suit for sale on the mortgage, and 
the Court in that case rightly struck out 
Hliagwani Kuar’s name from the array of the 
defendants to that case. He has urged upon 
the strength of the findings of the Court of 
first instance that the only right left in 
Bhagwani Kuar under the mortgage was a 
right of redemption which under the ruling 
of the Privy Council she cannot now claim; 
the relief granted by the Court of Appeal 
was wrongly granted and the decree of the 
Court of first instance should have be(*n 
affirmed. Mr. Sawhney, on behalf of the 
respondent, has urged that Bhagwani Kuar 
being no party to the decree of March 7th, 
1911, any adjudication arrived at in that 
Court should not bo binding upon her, that 

(1) 12 0. 414 (P. C.)j 12 I. A. 171} 9 Ind. Jur. 439; 
4 8ar. P. C. J. 685, » 


Musammat Samai Kuar also was not made a 
party to the suit by the mortgagees and any 
decree made in that cavse, therefore, for that 
reason also does not bind the present plaint- 
iff. By way of explanation to that conten- 
tion it was suggested on behalf of the appel- 
lants that Samai Kuar had died and that 
Musammat Bhagwani Kuar had been made a 
party to the suit as already stated and the 
suit as framed was rightly instituted. It 
was only on the di.sclaimer of Bhagwani 
Kuar of all rights under Samai Kuar that 
the mortgagees applied fr)r her (Bhagwani 
Kuar’s) name being struck off. It is a settled 
rule of law that person who sets up a title 
paramount to tlie mortgagor is not a 
necessary party to a suit based on the mort- 
gage and the same has been held to be the 
rule in a case I'cported as Jaggesicar 
Butt V. Wiuhan Mohan Mltra (2). So far, I 
think, this contention for the appellants is 
well-founded. In her position as a person 
claiming paramount title the decree does 
not and could not contain any adjudication. 
But it does not follow that because such 
claimant under a paramount title is not a 
necessary party that she cannot set up and 
establish her paramount title in a properly 
framed suit. To that extent 1 think the con- 
tention of Mr. Sawhney is perfectly correct, 
Bhagwani Kuar could sot up her paramount 
title as she did in this case. But the Court 
of first instance found against her on that 
point. Her claim to the estate of Har Dayal 
washeldtobe untenable. She had, there- 
fore, no paramount title and the finding was 
not appealed against on that point. I must, 
therefore, hold that upon the findings 
the claim to obtain a declaration that the 
decree was not binding upon her fails, and 
the Court of first instance in its decree right- 
ly held that that title had not been establish- 
ed and dismissed the claim. 

There remains the further point, whether 
under her subsidiary or derivative title as 
heir of Samai Kuar the plaintiff is entitled 
to any relief. The only relief that she could 
claim on that footing was a relief for redemp- 
tion. This has not been claimed in this suit, 
nor has it been asked for even in this 
appeal. The question, therefore, whether she 
has a right of redemption is still left and does 
not arise. It is true that the Privy Council 


(2) 33 C, 426j 3 C, L, J. 206, 
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case relied upon very much supports the 
contention of the defendants-appeliants. But 
there are two points of distinction between 
that case and this. In the first place in that 
case the Mullicks remained parties to the 
suit up to the last moment and there was an 
adjudication that they had a title paramount 
to that of the mortgagor and were, therefore, 
not necessary parties to the suit. The second 
distinction is that the property in that case 
was actually sold and purchased by the 
plaintiffs in that case and the Mullicks 
were seeking redemption after the sale 
had taken place. Whether the ruling 
in the Privy Council case rigidly applies 
to all cases or not, is still an open question 
and a Bench of the Calcutta High Court in 
Hare Krishna Bhowmik v. Robert Watson Co, 
(3) were inclined to take the other view. 
As, however, there is no claim for redemption 
in this case I need not adjudicate upon this. 
In my opinion, the plaintiff is not entitled 
to any declaration in this case, as to whether 
the decree of March 7th, 1911, is oris not bind- 
ing upon her. In her capacity as heir of Saraai 
Kuar, she cannot claim a declaration only 
when she can claim further relief by way of 
redemption. On that ground I decline to 
give her any decree for declaration as heir of 
Samai Kuar. This will leave the question 
of redemption open if she seeks it hereafter 
when she is so advised. For these reasons I 
dismiss the suit as against the defendants- 
appellants, so far as the plaintiff’s 
paramount title is concerned, on the ground 
that she has not proved it, and so far as her 
title as heir of Samai Kuar is concerned, on 
the ground that as . she could seek further 
relief other than a mere declaration she was 
not entitled to a mere declaration. I allow 
the appeal, set aside the decree of the Court 
below and affirm that of the Court of first 
instance upon grounds .set forth by me. 
The appellants will have their costs in this 
appeal which will include Counsel’s fee on the 
higher scale. 

Appeal allowed. 

(3) 8 C. W. N. 366. 
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CALCUTTA HIGH COURT. 

Civil Rules Nos. 41, 42, 43, 144 
AND 376 OF 1914. 

May 20, 1914. 

Present: — Mr. Justice Fletcher and 
Mr. Justice Ricjiardson, 

In No. 41 of 1914. 

Hrimafi ISHANI DASJ — Dkcree-holdkr 
— Petitiojjer 
In No. 42 of 1914. 

JOY CHANDRA ROY CHOUDHRT— 
Decrke-holdbb — Petitioner 
In No. 43 of 1914. 
BROJENDRA KUMAR SINGH— 
Decree-holder — Petitioner 
In No. 144 of 1914. 

PRAHLAD CHANDRA BHAR— 
Decree-holder — Petitioner 
In No. 376 op 1914. 

PURNA CHANDRA DATTA-Decree- 
iiolder — Petition E r 
t'ersus 

GOPAL CHANDRA DEY and others — 
Judoment-Dbhtors — Opposite Party in all. 

Married WohietL\ Proport ij Art (Jfl of IH74), ms/2, 
6 -Ineuraiice effected by IftiiJu hunb lud ou his 

oirn Iff’ for benefit of wife and children, effect 
of -Money duo under such pdicy, -ivh‘>thor ardlablc 
for creditors of assurod-^Ma tried W'lmrn —Children 
-^Application of Act to Hindns, Muharntm and 
Buddhists — Policy effected under the Act, effect of^ 
Surrender of policy, whether pernitssible— Powers of 

('hvernoiAleneral in Council under s. 2 of Act 

Terms* race,* *sect* and *tribe,* refer to what communities. 

Section 6 of the Married Women’s Property Act 
does not apply to a poli<*y of assurance effected 
by a Hindu on his own life for the benefit of his 
wife and chihlron. Therefore the money due upon 
such policy forms part of the estate of tho assiu-ed 
and is available for tho payment of his debts. 

Shanlenr v. Unviha’, 19 Ind. Cas. 73(ij 37 H. 471; 16 
Bora. L. R. 320, followed. 

Pokkunuri Bainmha V. Kakurapnrti Krishna yya, 20 
Tnd. Cas. 984; 25 M. L. J. 65; (1918) M. W. N. 697; 
14 M. L. T. 363, not approved. * 

Cleaver V. Mutual Reserve Fund Life Association (1892) 
1 Q. B. 147; 61 L. J. Q. B. 128; 66 L. T. 220; 40 W. R. 
230; 66 J. P. 180, referred to. 

Per Fletcher, ,7. -Section 2 of the Married Women ’j 3 
Property Act prohibits a Hindu married man from 
effecting a policy under section 6 for the benefit of 
his wife. 

Section 6 of the Married Women’s Property Act 
does not authorise a Hindu married man to effect a 
policy under tho terms of the section for the benefit 
of his wife. 

Tho Married Women’s Property Act of 1874 does 
not apply to Hindus. 

A wife of a Hindu married man is a married 
woman who or wliose husband professes the Hindu 
religion. 
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A policy effected iindeP the terms of section 6 of 
the Married Women’s Pro])crty Act by a married man 
coming within the terms of the section for the 
benefit of ‘his wife or his wife and children or 
any of them’, if they come within the terms of the 
section, is a complete settlement as from the date of 
the policy on the wife and children and though 
there is no obligation on tlie husband to pay the 
premiums becoming duo in the policy, he cannot 
surrender the policy to the office and receive the 
Biirrondor value thereof. 

Per Rfch'jrdn'jn^ ,7.— -When the wife or the husband 
was a Hindu at the date of the marriage, section 6 
of Act III of 1874 applies neither to the wife nor to 
her children. 

Section 6 of Act TII of 1874 does not apply to the 
Hindu, Muhammadan and Buddhist married women, 
nor does it apply to their cliildrcn. The reference 
to children in the section is quite incidental and the 
only children contemplated by the section were 
children born of marriages of the kind to which the 
rest of the Act applies. 

Under section 2 of Act III of 1874 the Govcriior- 
Genc'ral in Council has no power to exempt the 
members of the Hindu, Muhammadan and Buddhist 
communities from the operation of all or any of the 
provisions of the Act. The terms ‘race’, ‘sect’ and 
‘tribe’ are used with reference to communities which 
cannot be described as Hindu, Muhammadan or 
Buddhist. 

In the matter of application.s under section 
25 of the Provincial Small Cause Courts Act, 
IX of 1887, and of Suit No. 156 of 1913 in 
the Court of Sub-Judg(‘, 3rd Court, Hughly. 

PACTS. — One Radha Kishore De, the father 
of the judgment -debtors, effected a policy of 
assurance No. 24003 for Rs. 2,000 with 
the Oriental Government Security Life 
Assurance Company, Limited. The policy 
purported to be issued under section 6 of 
the Married Women’s Property Act, III of 
1874, on the life of tlic assured for the 
benefit of his wife and children. Radha 
Kishore Do was a Hindu and he died in the 
month of January 1913, leaving a number 
,of creditors, the petitioners in these Rules, 
and they attempted to attach tlie amount 
of Rs. 2,000 in the hand of the Oriental Gov- 
ernment Security Life Assurance Company, 
Limited, which liad boeome now payable, 
and were resisted by the .sons of late Radha 
Kishore De, who claimed the amount as 
/igainst them by virtue of the provisions 
of the above section 6. The Sub- Judge, 3rd 
Court, of Hughly with Small Cause Court 
.powers, which was the executing Court 
allowed the claim of the sons of the 
.deceased Radha Kishore De, and hence the 
present applications by the several decree- 
holders. 


The question mainly turned on the ap- 
plicability to the present cases of section 
6 of Act III of 1874, Married Women’s 
Property Act, it being concluded by the 
opposite party that no other portion of the 
Act is applicable to persons professing the 
Hindu religion. But they endeavoured to 
make out a case of exclusion of section 6 
from the general scope of the Act by point- 
ing out a slight apparent difference in 
the language used in the saving clause 
in section 2 and section 6 or at least 
a case thereout, in favour of the children 
who are not mentioned in the saving 
clause. 

Babus Jadu Nath Kanjilal and Jogendra 
Kumar Be, for the Petitioners in Nos. 41 42 
43 and 376. 

Babus Sasinhekhar Roy and liishendm 
Nath Sarkar, for the Petitioners in No. 144. 

Babus Bam Chandra Mojumdar and 
Gurudas Smha, for the Opposite Party. 

JUDGMENT. 

Fletcher, J. — The only question raised 
by these five rules is whether a sum of 
Rs. 2,000, payable by the Oriental Govern- 
ment Security Life Assurance Company, 
Limited, under or by virtue of a policy 
of assurance on the life of one Radha 
Kishore De numbered 24003 is available 
for the payment of the debts of Radha 
Kishore De. Radha Kishore De was a 
Hindu. He died in the month of January 
1913. The opposite parties to the.se rules are 
his heirs. 

Radha Kishore in his life-time effected the 
policy in question on his own life for the 
benefit of his wife and children. The policy 
purports to be issued under the provisions 
of the Married Women’s Property Act 
1874. The question for our determination 
is, doe.s section 6 of the Married Women’s 
Prop3rty Act, 1874, apply to a policy of as- 
surance effected by a Hindu on his own 
life for the benefit of his wife and children? 
In the present case the assured has not 
purported to create any trust in respect 
of the money payable under the policy. 
Unless, therefore, .section 6 of the Act 
applies, the contract of assurance being with 
Radha Kishore, the right to call for pay- 
ment is vested in his repreaentative.s and 
forms a portion of his estate: Ohaver y. 
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Mat mil Bvscrve Vanil Life Association (1). 
IJift'orent views have been taken in tlie 
High Courts in India as to whether section 
b of the Act authorises a married Hindu 
man to efFect a policy of assurance in 
accordance with the provisions of the 
section. 

The High Court at llombay in tlic case 
of Shankar Uniahal (2) take the broad view 
that the Act of 1874 does not apply to 
Hindus and, therefore, that a policy elfected 
by a Hindu for the benetit of his wife and 
children is not governed by the provisions of 
section 6. 

On the other hand the High Court at 
Madras in the case of Fnkknnarl Balaiuba v. 
Kakarapartl Krishnayya (8) have held that 
the provisions of section b of the Act apply 
to a policy effected by a Hindu on liis own life 
for the benetit of his wife and children. 

Now section 2 of the Act provides that 
Nothing herein contained applies to any 
married woman who at the time of her 
marriage professed the Hindu, Muham- 
madan, Buddhist, Sikh or Jaina religion, or 
whoso husband, at the time of such mar- 
riage, professed any of those religions.” 
And section t) of the Act is in these terms: — 
A policy of insurance effected by any married 
man on his own life, and expressed on the face 
of it to be for the benetit of his wife, or 
his wife and children, or any of them, shall 
enure and be deemed to be a trust for the 
benefit of his wife, or of his wife and 
children, or any of them, according to the 
interest so expressed, and shall not, so long 
as any object of the trust remains, be 
subject to the control of the husband, or 
to his creditors, or form part of his estate.” 
A policy effected under the terms of the 
section by a married man coming within 
the terms of the section for the benefit 
of *his wife or his wife and children or 
any of them’, if they come within the terms 
of the section, is a complete settlement as 
from the date of the policy on the wife and 
children. 

Thus although there is no obligation on 
the husband to pay the premiums becoming 

(1) (1892) 1 Q. B. U7; 61 L. J. Q. B. 128j 66 L. T. 
220; 40 W. R. 230; 56 J. P. 180. 

(2) 19 Iiid. Cas. 730; 37 B. 471; 15 Bom. L. R. 320. 

(3) 20 liul. Can. 934; 25 M. L. J. 65; (1913) M. W. 

697j 14 M. L. T. 363. 


due on the policy, the husband could not sur- 
render the policy to the office and receive the 
suri’ender value thereof. 

Now a wife of a Hindu married man seems 
to me obviously to be a married woman 
who or whose husband professes the Hindu 
religion. And in fhat view, in my opinion, 
.section 2 of the Act prohibits a Hindu 
married man from effecting a policy under 
.section 6 for the benefit of his wife. 1 
am unable to adopt the view that .seems 
to have been expre.ssed by Tyabji, J., that 
the policy would be a valid .settlement 
on tlie children in case of a policy 
effected by a Hindu, although the wife is 
excluded by the terms of section 2 of 
tlie Act. 

That view would involve reading into 
section 0 after the words for the benefit 
of his wife or his wife and children or 
any of them” the words ‘in case of a Hindu 
and for the benetit of his children or any 
of them.” But taking as I do the view that 
.section 6 does not authorise a Hindu 
married man to efFect a policy under the 
terms of the section for the lienefit of his 
wife, it seems clear that section 6 does not 
apply to Hindus and that section stands 
on the .same footing as the other sections of 
the Act. The view that the Act of 1874 
does not apply to Hindus has been laid down 
more than once in judicial decisions in this 
country. 

1 agree with the view expre.ssed by Scott, 
C. J., in the ca.se of Shankar v Lhnahal (2). 
The.se five Rule.s ought, therefore, to be made 
aUsolute with costs. We assess the co.sts in 
each ca.se at one gold mohnr. Let the records 
be sent down at once. 

Richakj>s()X, j.— I have come upon con- 
sideration to the .same conclusion. 

Section 2 of the Married Women’s Property 
Act (111 of 1874) contains the following 
saving clau.so - 

“Nothing lierein contained applie.s to 
any married woman who at the time of 
her marriage profe.ssed the Hindu, Muham- 
madan, Buddhi.st, and Sikh or Jaina reli- 
gion, or whose husband, at the time of 
such marriage, profe.ssed any of those 
religions.” 

Section 6 so far a.s it need be quoted pro- 
vides that “a policy of in.surance effected by 
any married man on his own life, and 
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expressed on the face of it to be for the 
benefit of bis wife or of liis wife and 
children, or any of them, shall enure and be 
deemed to be a trust for the benefit of 
his wife, or of his wife and children, or any 
of them, according to the interest so ex- 
pressed, and shall not, so long as any object 
of the trust remains, be subject to the control 
of the husband, or to his creditors, or form 
part of his estate.” 

Tlie question is whether this section applies 
to aiioHcy taken out by a Hindu husband for 
the benefit of his wife and children. 

It is argued tliat the section refers in 
terms to a ‘married man” and not to a 
‘‘married woman” which is the expression 
used in tlie saving clause in section 2. This 
is a narrow foundation for the inference that 
the intention of the Juegislature was to 
exclude section f) from the scope of the 
saving clause and make it generally ap- 
plicable to all married women whatever 
might be their I'eligion. The section speaks 
not only of a ‘ married man” but of his 
wife, and a wife is a married woman.” 
Ilut then it is said, the saving clause at 
any rate does not extend to children and 
it would bo attributing caprice to the 
liogislature to suppose that section (i is 
apiilicable to the cliildren, but not to 
the wife of a Hindu husliand. It is urged 
that even jit the cost of doing some 
violence to the language a construction 
which has this capricious result must ho 
rejected. 

The argument, of course, cuts both Avays 
and the better opinion seems to be that 
Avhon the wife or the husband avus a 
Hindu at the date of the marriage, section 
() applies neither to the wife nor to her 
children. 

No doubt the peculiar form given to the 
saving clause creates a difKculty. Nothing 
in the Act is to apply to a married Avomaii 
Avho, or Avhose husband, at tbe time of 
the marriage professed one or other of the 
religions specified. The saving clause in 
section 381 of the Indian Succession Act 
is in regard to its actual terms more widely 
expressed: — ‘The pi’ovisions of this Act 
shall not apply to intestate or testamentary 
succession to the property of any Hindu, 
Muhammadan or Budhist” the term Hindu 
including, as is now recognised Jains and 
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Sikhs. It may be that tbe title of Act 
HI of 1874 — Tbe Married Women’s Pro- 
perty Act — lias something to do Avith the 
Avay in Avhich the saving clause is drawn. 
But apart from that the Act must be I'ead 
Avitb reference to the object Avhich it had 
in view and it must be read as a 
whole. It must also be read with section 
4 of the Indian Succession Act. That 
section is the principal enactment to Avhich 
the provisions of the Married Women’s 
Property Act are supplementary and sub- 
sidiary. 

Section 4 of the Indian Succession Act 
runs thus ; “No person shall, by marriage, 
acquire any interest in the property of the 
person whom he or she marries, nor become 
incapable of doing any act in respect of his 
or her own property Avhich he or she could 
have done if unmarried.” 

Now as appears from the preamble the 
purpose of the Married Women’s Property 
Act was two-fold. It aimed, jiretUh ut ex- 
tending the protection aftorded to Avomon 
by section 4 of the Succession Act and 
secondly^ to put it briefly, at extending 
in certain ways the liability of married 
women for their debts incurred before or 
after marriage. The extension of their 
liabilities was a necessary or reasonable 
complement to tlieir enlarged rights of 
property. The first of these two objecis 
which the Legislature had in view Avas 
<*arried out in Parts IJ and 111 of the 
Act, headed respectively “ Married Women’s 
Wages and Kariiing” and “insurances by 
Wives and Husbands.” Part II consists of 
one section, section 4, Avbich in effect extends 
tbe protection of section 4 of tbe Succession 
Act which applied only to marriages con- 
tracted on or after the Lst January 1866 
to the Avages and earnings of women 
married before the 1st Januaiy 1866. Part 
HI comprises sections 5 and 6 AvJiich 
make provisions for insurances on lives 
by persons married before or after the 
same date. The second object is carried out 
by Part I V containing sections 7 and 8 and 
beaded “Legal Proceedings by and against 
Married Women” and by Part V containing 
section 9 and headed “Husband’s Liability for 
Wife’s Debts.” 

This is the whole of the Act, Avith the 
exception of certain paragraphs in section 2 
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to which I have not yet referred. Section 1 
gives the short title and section 3, a 
commencement clause, has been repealed. 

Of the oi)erative sections from 4 to 9 it 
is admitted that no section with the excep- 
tion of section 6 can possibly apply to a 
married woman who at the date of her 
marriage professed the Hindu or any of 
the other religions specified in the saving 
clause. Section 6 is in Part III and as 
already indicated, the only other section 
in that Part is section 5 which relates to 
iwlicies of insurance effected by married 
women. That section clearly and admit- 
tedly does not apply to a policy taken out 
by a Hindu wife. It seems very unlikely, 
therefore, that section 6 should apply to 
Hindu wives or Hindu marriages or fami- 
lies. The scheme ns a whole (including 
section 4 of the Succession Act) appears 
to be applicable only to marriages between 
persons governed by the Succession Act. 
At almost every step the Legislature is 
thinking of disabilities and inabilities 
imposed by English Law at the time on 
married women subject to that law, — dis- 
abilities and inabilities unknown to married 
women subject to the principal systems of 
family law prevalent in India. Such women 
may have their own disabilities and inabi- 
lities, hut they were never subject to tlie 
rules peculiar to the English Law on this 
topic. 

But the argument can be carried further. 
As the Succession Act was passed its .section 
4 was apparently of universal application. 
It was not subject to that part of section 
381, quoted above, regarding the non-appli- 
cability of the Act to intestate or testamen- 
tary succession to the property of any Hindu, 
Muhammadan or Buddhist. As the Act 
stood, section 4 applied to all married per- 
sons wbate\er might be their religion. The 
only restriction Avas one of time. As already 
mentioned, it did not ‘apply to any marriage 
contracted before” tbe Isi January 1808. 
Tbis restriction i.s also contained in .section 
381 and the form in which it is expressed 
should be noticed. 

Now section 2 of the Married Women’s 
Property Act (the extent and application 
of secti<»n) contains not only the savipg 
clause which ha.s caused, the difficulty, but 
certain other clausps or paragraph.s. The 
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last paragraph enacts po.sitivoly that “ the 
fourth section of the said Indian Succession 
Act shall not apply, and shall be deemed 
never to have applied, to any marriage one 
or both of the parties to wliich professed 
at the time of the marriage, the Hindu, 
Muhammadan, Buddhist, Sikh or Jaina re- 
ligion.” This provision, important though 
it at first sight appeals, is not mentioned 
in the somewhat elaborate preamble. The 
rea.son why it was not mentioned is pro- 
bably that section 4 Avas never intended 
to apply to Hindu, Muharaniadan and Bud- 
dhist marriage.s and had never been treated 
in practice as applicable to such marriages. 
It is the only section in a long Act which 
purports to affect Hindus, Muhammadans 
and Buddhi8t.s. If this re.snlt was due to 
some accidental error or omission in the 
framing of the .saving clauses in section 881, 
it was very natural that the matter should 
be put right in the Married Women's Pro- 
perty Act. However that may he, if section 
4 of the Succession Act had continued to he 
applicable to all married women, there 
might have been some ground for sup- 
po.sing that one or oth(‘r of tlie sections of 
the Married Women’s Property Act would 
or might have a similar extended applica- 
tion. But Avheii we find Hindu, Muham- 
madan and Buddhist marriages expressly 
excluded from the operation of the principal 
enactment, it i.s unlikely that any of the 
supplementary and complementary provi- 
sions of tlio Married WonKui’s Property Act 
should apply to such marriages. The sug- 
gc.stion that the iKmetit of section 0 of the 
latter Act was C(uiferred by way of com- 
pensation for exclusion from section 4 of 
the former Act is hardly tenable. Reading 
.section 0 Avith all the other provisions it 
seems to me ch’ar at least that it does not 
apply to married women of the specified 
denominations. 

Ah to the power given by section 2 to 
the Governor-General in Council to exempt 
the members of any race, .sect or tribe from 
the operation of all or any of the provisiuns 
of the Married Women’s Property Act, 
it has been suggested that the existence 
of that power enables tbe Governor-General 
in Council, if necessary, to take Hindus, 
Muhammadans and Buddhist out of the 
fiperation of section 0 and is, therefore, an 
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indication that prima facie they come within 
the section. It is obvious, however, that 
this provision, like the correspondini? pro- 
vision in section 332 of the Succession Act, 
was never intended to apply to members 
of the Hindu, Muhammadan and Buddhist 
communities. In both Acts these communi- 
ties are specially dealt with by special 
saving clauses and the Governor-General 
in Council has in regard to them no power 
either of exemption or inclusion. The terms 
‘race,’ sect* and ‘tribe* are used with re- 
ference to communities which cannot be 
described as Hindu, Muhammadan or Bud- 
dhist, such as communities of Indian Chris- 
tians, the Jewish community in Aden, hill 
tribes and others. No argument either way 
can, therefore, be drawn from the existence 
of this power of exemption. The extent 
to which Hindus, Muhammadans and Bud- 
dhists are affected or excluded depends on 
the special clauses relating to them and 
not on the power given to the Governor- 
General in Council in regard to other com- 
munities. 

If it be taken as established that section 
6 of the Married Women's Property Act 
does not apply to wives who come within 
the words of the saving clause, it would 
bo an anomalous state of things if the 
sections were found to apply to the children 
of such wives. If the words of the Act 
are so plain that no other construction 
is reasonably possible, the anomaly must 
be accepted and effect must be given to the 
language which the Legislature has chosen to 
apply. But if that language is of doubtful 
import, the most reasonable construction of 
which it is fairly capable ought to be adopted. 
No doubt, children are not mentioned in 
the saving clause, but in the case of the 
exempted religions both parents are ex- 
cluded from the operation of the principal 
enactment. With the possible exception of 
section 6 neither parent is affected by any- 
thing in the Married Women’s Property 
Act and section 6 does not apply to 
the mother. Regard being had to the 
whole scope of the Legislation, it is evident 
that the Legislature were dealing with the 
legal aspects of marriages of a particular 
kind, namely, marriages between persona 
subject to the Succession Act. The refer- 
ence to children in section 6 is qnite inciden- 
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tal and, in my opinion, the only children 
contemplated by section 6 are children born 
of marriages of the kind to which the rest 
of the Act relates. This conclusion is streng- 
thened by the difficulties which would 
attend the application of the section to the 
children of Hindu, Buddhist or Muham- 
madan marriages. Take the case of the 
married daughter. She is a married woman 
and would come within the words of 
the saving clause. Take the case of a 
policy effected by a Hindu for the benefit 
of children unborn at the date of the 
policy. 

The result, in my opinion, is that section 
6 does not apply to the policy before us and 
the money due upon it forms part of the 
estate of the assured {^Oriental Government 
Security Life Assurance Co, v. Vanfeclu Ammi~ 
raju (4), SJianJcar v. JJmahai (2)]. I con- 
cur in the order proposed. 

Rule made d’ysolate. 

(4) 10 Iml. Caa. 263; 35 M. 162; (1911) 2 M. W. 
276; 9 M. L. T. 451. 


BOMBAY HIGH COURT. 
Original Civil Slut No. 963 of 1912. 
March 13, 1914. 

Present: — Mr. Justice Beaman. 

HIRJI KHETSEY & CO.-^-Plaintipfs 
versus 

B. B. & C. I. RY. CO. — Dkpendants. 

Co7iti'act Art (/.V of 1872), sa. 151, 152 — Goods 
entrusted to R-nhcay Company de,droyed hy fire — • 
Liability of Com i>any— Burden of proof—Xeyligencef 
amount and quantity of— General principles. 

When any one has entrusted goods to a railway 
company for carriage and those goods are lost, 
damaged, or destwyed while in the possession and 
under the control of the railway, the fact of tho 
loss, damage or destruction is enough to east upon 
the company tho burden of proving that that loss 
was not due to any negligoiice on its part. Tho 
standard of negligenco is given in sections 151 and 
152 of the Contract Act, bnt no general rule 
universally applicable can be laid down as a rule of 
law deftning the amount and quality of the proof 
in every cas'i which ^Y ill discharge th? railway com/ 
pqny’s onus, 
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The genoral principles rlcduciblc from tho analysis 
of leading? eases on fclie siibjeefc, however, arc: 

{(i) that where a bailee cannot assign, the cause of 
loss, ho may always give evidence to prove, if he can, 
that, although, unknown, the cans© must have boon 
external to himself and beyond kis control; 

(b) failing that, to exonerate himself he would 
have to prove that whilo unknown and in all pro- 
bability altribiitablo to liimsclf, thiv cause was of 
‘such a nature that he could not Have foreseen and 
prevented it by taking all I’casouablo care and 
precautions. 

Where a railwa.y company is sued for dt‘striiction 
of cotton goods hy fire, before it can be exonerated, 
it has to satisfy the Court that, while tho goods 
were in transit and nuder its exclusive control, it 
took every proper precaution, not only m the packing 
of the goods, hut in the management of their 
numerous dangerous and unruly macliinea happening 
to come into close proximity with the g.xids, to have 
rendered any mishap of this kind imp is.sible but for 
the intervention of some wholly novel and nniurevent- 
ablo factor, which they could not with reason have 
been called upon to anticipate and guard against. 

Whore the defeudaut-company admits that it is 
not aware of the cause of tlu* loss, damage, or 
destruction, it is not on th it more [jleading to lie 
held answerabh'. 

Mr. Tnrf^ntrlty, with him Messrs. autl 

Captain^ for the Plaintiffs. 

Mr. Blnniwj^ with lura Mr. Btra^igman 
Advocate-General, and Mr. Janliue^ for the 
Defendants. 

JUDGMEN^T. — The material facts about 
which thei*e is little, if any, dispute are 
that the defendant-company received from 
the plaintiffs 186 bales of full-pressed 
cotton for conveyance from Ujjain to 
Colaba. The goods were to be carried at 
railway risk. They appear to have been 
loaded on a bogie open truck forty-five 
feet long by nine feet wide, inside measure- 
ments, between the 14tb and 16th April 
at Ujjain. During that time, though, there 
is no specific evidence on the point, it may 
be taken for granted that a considerable 
number of trains passed. Three lines con- 
verge on Ujjain, the defendant-company 
lines, the G. I. P. Railway and th© R. 
M. Railway. But the general control 
'of the station is in the hands of the 
'defendant-company. The waggon l^o. 13024 
duly loaded with these 186 bales was 
finally despatched from Ujjain between 5 
and 6 p.m. of the 16th April, being the 42nd 
waggon on the 62 up train, which consisted 
of 59 waggons and the guard’s van. The 
contention of the defendant-company is that 
the waggon was properly and carefully 


loaded at Ujjain^ that none of the coolies em; 
plt)ye<l in loading it smoked in its vicinity, 
that there were notices- proliifeiting smoking'i 
in English and Vernacular, that the waggon 
itself was examined and found not to be iii 
any way defective, that the ‘ load was 
properly sheeted with three fire and water 
and rat proof sheets, the measurements of 
which are twenty-five by seventeen -antl-.^ 
half, and that the sheeting was roped and 
sealed anil that all these precautions were 
verified' more than once by the clerk in 
charge of that business at tJjjaiiV. Tlietraiii 
started and, like nearly every other train run- 
ning that night on tliis section of' the line, was 
considerably behind time. Th© traffic was 
greatly congested’, and there was great tack 
of water between Bangrode and Rutlam. 
At a station called f^agda the 72-up. was 
stopped and a down mixed brought up 
alongside it. The engine of that train must 
have been close to. the 6«2-up, tlumgfe the 
evidence in this case i« tliat it ‘ was at some 
-distance from waggon 130 .^'4. That engine 
went to water, that is to. say, must, before 
the trains parted, have passed some part of 
72-up at l^ast t.liree times and at very close 
range. E’o fire, was, howeyer, defected, and 
the 72-up proceeded tp Bangrode wliicli it 
reached between 11 and 12' p.m, on the 
16th. Here, owing to the congestion of ‘the 
traffic,, it received orders from Rutlam hot 
to proceed. The engine was needed to carry 
off the traffic which had accumulated in 
Rutlam; and the Bangrode station officials 
were ordered to stable this great train, 
consisting of 59 loaded waggons,, at Bangrode. 
We may assume that if the. waggons were 
loaded with merchandise averaging even 
only a quarter of tho value of that packed in 
waggon . 13024, the total value of this load 
would have been very considerable. I 
mention this in connection with one of many 
arguments which hiay have to be noticed 
later,, namely, that it would be unreasonable 
to exjject the' defeiidarit-eompany to naaintairt 
hny fire-quenching apparatus at a small 
inconsiderable station like Bangrode,’ the 
Average daily takings of which were from 
rupeeh five to ' ten a day. Bangrode is' a 
small station,, but it is clear that it is used 
.is a siipplekientary stabliAg station to "Rutlam 
when th© accomodation of the latter is 
exhausted,' and, therefore, may, at any time, be 
required to shelter goods of great value. On 
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receipt of these orders tlie 72-up was broken 
into two parts, one part C(3nsisting of fifteen 
waggons being stabled in tlio dead end siding, 
the other consisting of the remainder 
of the train being stabled in the refuge 
siding. The shunting operations occupied 
from half to three-(iaartors of an 
hour, and during that time no signs of fire 
were noticed. It will be noted that as soon 
as the first fifteen waggoiLS had been sub- 
tracted from the train, the engine, if it had 
completed the shunting from the rear, 
would have been the guard’s van and seven- 
teen waggons ofF the burnt truck, and if 
from the other end 27 Avaggons off it. In 
neither case would it have been within a 
distance which, in the opinioTi of the heads of 
the defendant-railway, is dangerous. But 
presumably in tlie course of the shunting it 
must have passed tlie burnt Avaggon more 
than once at fairly close range. When the 
Avhole 72-up was thus siablod at Barigrode 
the engine dreAV off and waited on the main 
line at some dislance, say roughly 100 yards, 
from the burnt waggon, Avitli steam up, 
waiting for permission to proceed to Rutlam. 
It appears to have stood so f<ir about an hour 
and a lialf in all before it got line-clear and 
went off with the engine-driver and guard. 
That was about 1-80 on the morning of the 
17th. The actual hours and minutes are of 
no importance and I am only giving the times 
approximately. The Deputy Station Master 
Avas on duty during the night and superin- 
tended the shunting, but neither he nor anyone 
else detected any fire. Considering where 
the engine stood and Iioay long it stood 
there, and considering that the driver, fire- 
.maii and guard at any rate Avere probably 
awake, it is in the highest degree improbable 
that the fire Avhicli subsequently broke out 
and consumed all these bales but thirteen 
could have made much headway at that 
time, or been visible from Avithout the waggon. 
The 63-down train from llutlam reached 
.Bangrode about two hours late, say at 
3-30 A.M., on the 17th; and the driver of that 
train saAv smoke rising from waggon 13024 
.at a distance of about a quarter of a mile 
from the station. It was a dark night, no 
.moon, and I doubt Avhether it is possible to see 
smoko in such circumstances, unless it is slight- 
ly incandescent and shows a certain amount of 
glare or light as well as mere smoke. But 
.the engine-driver declares that he did not 


see any flame or light, only smoke. There is 
a conflict of evidence (and a great deal too 
much has been made of it) Avhether the fire 
was first seen by the pointsman sent to pre- 
pare the points for the incoming 63-down 
or by the driver of that train, and Avho first 
reported it to the Deputy Station Master. In 
my opinion it makes aiot the sliglitost differ- 
ence Avho first saw and who first reported 
the fact that the waggon Avts on fire, for it is 
common ground, and that is all that is 
impijrtant, that the fire was first scon 
and reported when this 63-down AA^as entei'ing 
Bangrode at about 3-30 A.M. Tim engine of 
the 63-down was at once utili/.ed to isolate 
the burning waggon, Avliile all available 
hands Av^ere summoned to help in putting out 
tlie fire. Uiifortuint^'ly the only fire- 
quenching appliances available at Bangroile 
wore six hand-buckets and a watering can. 
There is a well Avith a rope, but tlio water 
was very low and it is obvious tliat little 
could be done with such means to cope 
Avitli such a fire as liad noAv developed in this 
waggon load of cotton. While the Avaggon 
was being isolated it appears that three or 
four men got on the top and managed to 
dislodge 25 or 26 bales, Avith their hands and 
crowbars. Some of these were already on 
fire. But as the flames rose, the men could 
no longer stay on the waggon, and those 
attempts at salvage had to be abandoned. 
But if it be true that tliese men were able 
not only to mount the Avaggon but actually 
to work on it for some time (and something 
of the kind must certainly lhave been done), 
it fcdlows that the fire could not at that time 
have seized the Avhole length of the Avaggon 
and probably Avas confined, as alleged by the 
defendcnt-company’s Avitnesses, on tlie point 
to centre portion. There is some ambiguity 
on this point, the witnesses, or some of them, 
probably meaning by “the middle” of the 
waggon, not the middle portion of the surface, 
but the centre of the laud. The latter state- 
ment could hardly be correct if the com- 
pany’s other evidence as to the complete and 
effective sheeting of the Avaggou be true. 
For it would then have been impossible to 
sec into the centre of the waggon at all, azid 
no fire would have been visible until the 
flames had burst through the sheeting. Nor 
is it probable that this would first have 
occurred at the side, although I suppose it 
is possible that it might have done. On tlio 
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question of sheeting the defendant-company 
contends that this waggon was sheeted with 
three sheets, while the plaintilf’s case is 
that it was only sheeted with two. The 
third sheet is not traceable. The sheeting 
record book of Ujjain has disappeared. In 
fact it does not appear to have been kept 
during the first half of April as the local 
staff was overworked and unable to fill in 
all the required records. The evidence, so 
far as Ujjain is concerned, upon this point 
is purely general. None of the witnesses 
can pretend to have any definite recollection 
of thisiparticular Avaggon, or how it was loaded, 
or sheeted or sealed. All that that part 
of the evidence amounts to is that the usual 
practice is to load sheet and seal in a parti- 
cular way, and that no waggon loaded, as 
this waggon was, would have been allowed 
to proceed had it not been so loaded, sheeted 
and sealed. That is, of course, merely begging 
the question, and all such evidence appears 
to me to be quite valueless and negligible. 
But at Bangrode we have the evidence of the 
staff to the effect that the waggon had three 
sheets on it, of which the middle sheet was 
totally consumed, not a rag or vestige of it 
remaining. Considering that neither of the 
other two were much burnt that appears to 
me almost incredible. Of course, there are 
different ways of spreading three sheets of 
these dimensions over a waggon forty-five 
by nine and loaded to a height of say five 
feet. But Mr. Pechey’s evidence suggested 
that the third sheet would be used under the 
other two, and there is other evidence in the 
case to the same effect, namely, that underneath 
sheets are first put over the goods and then 
sheets over these again. Now if that had 
been the method of loading here, I mean if 
the third sheet had been put over the central 
twenty-five feet of the waggon, dropping 
down say four feet over each side, and then 
the other two sheets had been placed over it 
so as to overlap say ten feet on either side 
leaving a drop for each of five feet over each 
end of the waggon (and that seems the 
natural way to employ three sheets of these 
dimensions upon a load placed in a waggon 
of the dimensions of 13024), then it is obvious 
that that central sheet could not possibly 
have been so utterly destroyed without doing 
a very great deal more damage to the 
overlapping sheets on either side than the 
evidence shows was done to them. And I 


see nothing inconsistent with Mr. Pechey’s 
ideas of efiicient sheeting in supposing that 
two sheets would have fulfilled all the re- 
quirements of such efficient sheeting. Two 
sheets twenty-five feet long by seventeen and 
a-half would, of course, have covered the 
waggon from end to end witli a drop of two 
and a half feet at each end and about four 
feet over the sides, thus having three feet of 
cotton bales exposed at each end and about 
one foot at the sides. Mr. Pechey says that 
he is not much concerned with the sides of 
such loads, as the chief care of the Company 
is to protect the surface. But recollecting 
the manner in which engines come close 
alongside goods waggons, as one train passes 
another at a station, T c<mfess I do not see 
why there is greater risk of conflagration 
on the surface than at tlie sides from 
sparks. But as T shall show later I do not 
think that this point is really important 
enough to deserve a twentieth part of the 
time and labour that has been spent over it 
during the trial. The fire having been dis- 
covered at 3-30 A. M. it appears that tlie 
Deputy Station Master at once awoke the 
Station Master of Bangrode and, as I have 
said, everything that could bo done 
was done to extinguish the fire. Somewhere 
between four and five a telephone message 
was sent to Rutlam for help, and tliis was 
received by the Station Master liimsclf who 
happened to have come on to the station 
premises a good deal before his usual hours 
of duty. The Bangrode staff wanted more 
water; but Rutlam had no water to 
spare. There is a water train of eighteen 
tanks which runs sometimes once, sometimes 
twice, a day out of Rutlam to a small watering 
station called Uhatla to just half way between 
Rutlam and Bangrode, that is to say, three 
miles from either, and brings back its tanks 
filled to supply the water needs of Rutlam. 
Rutlam is an engine-changing station, and, of 
course, if its water-supply runs out, traffic is 
at a standstill. T cannot in this sketch of the 
facts go into all the considerations pro 
and con wliich weighed with the Rutlam 
authorities, or have been suggested in argu- 
ment as being such as ought to have weighed 
with them, on the subject of sending the water 
train, immediately the telephone message 
was received, to Ghatla to fill and go straight 
on to Bangrode. Had this been done, had it 
been feasible, and the staff at Rutlam aro 
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nnaiiimous in saying that in all the circum- 
stances it was not feasible, the water train 
might have got to Bangrode by about 6-30 
A. M. And as far as I can see having got 
there, it would have been quite useless. An 
immense amount of time has been spent by 
the plaintiffs over this point of the water 
train, probably as a consequence of the result 
of caae(l). But the short an.swer 

to all this argument is that supposing there 
had been no difficulties in the way of despatch- 
ing the water train, and supposing it had 
been despatched and ranged up alongside (or 
as near as it could then get) to the burning 
waggon, wliat would have been the use!^ 
By 6-30 the flames must have been at their 
height: probably no one could have got with- 
in fifteen feet of the waggon {ride Storrer’s 
evidence as to the state of affairs Avhen he 
reached Bangrode, say a couple of hours 
later) and with tanks and tanks of water 
available no impression, as far as I can 
see, could have been made on the fire by 
tossing buckets of water at it from a distance 
of fifteen feet. What wa« needed, what alone 
would have been serviceable, was not only 
water in abundance but a hose and pressure 
pump as well; and there was no available ho.se 
or pressure pump at Rutlam, or at any place 
nearer than Godhra, 115 miles away. T may 
have to discuss this part of the case in a little 
more detail later, though I have long ago felt 
convinced that it really has little or no mate- 
riality if itcaii even be said to be relevant. For 
the present it is enough to say that the Station 
Master of Rutlam did not send the water 
train but ordered the Bangrode Station Ma.ster 
to take the drinking water tank off the up train 
which would reach Bangrode about 10 or 11 
A. M. In the meantime the Kotah special 
had proceeded from Rutlam and found the 
waggon blazing at Bangrode. That would 
have been between 6 and 7 a. m. The engine- 
driver gave all the water he could spare from 
his tender, but this was useless, so he took his 
train on. Then followed the 17-down mixed, 
with Mr. Storrer on it. No mention appears 
to have been made of the fire at Bangrode 
to anyone on either of these trains, except the 
guard of the latter, who says (in opposition 
to all the rest of the evidence on this point) 
that it was common knowledge at Rutlam 
before his train loft. When the 17-down got 

(J) U lud. Otts. 798| 87 B. U U Bom. L, K. 103. 


to Bangrode between 8 and 9 A. M., the engine 
was taken as close as it could get to the burn- 
ing waggon and steam was blown upon it, 
seemingly more to enable the mixed train to 
get by than with any hope of putting out the 
fire. Then the 17-down went on its way leav- 
ing the waggon burning as hard as ever. In 
the meantime two telegrams appear to have 
been sentfrom Bangrode, one theformal, toall 
concerned”, and the other, sent later, a special 
telegram to the Station Master at Rutlam for 
more water. The all concerned telegram” 
certainly suggests that the fire had done its 
work completely aiid that there ’vvas no hope 
of .saving anything. But the other telegram 
ask.s for more water, and this appears to have 
reached the Station Master shortly after 8 
A. M. He thought the best thing to be done, 
indeed the only thing to bo done, in the cir- 
cum.stances was to order the Station Master 
at Bangrode to arrest the drinking water 
tank which would shortly come to his station; 
and this was duly done about 10 or 11 a. m. 
But when its whole contents had, like 
the spare w^ater of three previous engine 
tenders, been thrown at the waggon out 
of the six hand backets and watering can, 
naturally without the least effect, the staff 
at Bangrode gave the fire up as hopeless, and 
left the Avaggon to burn itself out. 

This it did in alx)ut two days from the com- 
mencement of the fire. Of the 26 bales 
which had been flung from the top of the 
waggon when the fire was first discovered, 
13 appear to have been saved; the remaining 
13 which were left lying about already 
oil fire were burnt and utterly des- 

troyed. As to that tlie position of the 
company might be different, had its liability 
to be determined solely with reference to the 
manner in wliicli it di.scharged its obligations 
not only in the way of taking precautions 
against risks, but in dealing with the situa- 
tion when in spite of those precautions the 
ri.sks had actually occurred. For it is hard 
to see liow, had any attention been paid 
to these smouldering bales lying on the 
ground, a few buckets of water thrown over 
them at once would not have finally put 
them out, and .saved them, subject, of course, 
to whatever damage they might have suffered 
before being dislodged from the waggon top* 

Those being in outline the principal 
facts, what are the legal rights and liabilitiect 
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of tlio parties^ I do not see that sections 
72 and 76 of Act TX of 1890 put a railway 
company sued in respect of goods entrusted to 
it for carriage in a better position tlian a 
common carrier under the old Carriers 
Act. Nor do I think it necessary to go 
minutely into any change which the Act 
of 1890 3nay have made in the liability of 
railway companies, wlien sued as bailees, as 
compared with tlieir liabilities before the 
passing of that Act. For, as it stands, the 
law appears to be clear. WhcTi anyone has 
entrusted goods to a railway company for 
carriage and those goods are lost, damaged 
or destroyed while in the possession and under 
the control of the railway, the fact of tlie 
loss, damage or destruction is enough to cast 
upon the company the burden of proving 
that that loss was not due to any negligence 
on its part. The standard of negligence is 
given in sections 151 and 152 of the Contract 
Act, but no general rule universally appli- 
cable can, 1 think, be laid down as a rule of 
law defining the amount and quality of the 
proof in every case which will discharge tlie 
railway company’s onus. It cannot be a rule 
of law, though speaking generally, I think 
it is a very sound rule of right reason, subject 
to all proper exceptions in special cases, that 
:where the fact of loss, damage or destruction 
is proved, and the railway company cannot 
prove the cause of this loss etc., it cannot 
logically prove that it is not in law itself 
responsible for that unasce?*tained cause. 
While on the one hand it is fair argu- 
ment to say that a bailee an ho has goods 
.in his sole possession and under his sole 
coiitrcjl and loses or alloNVs them to be damag- 
ed or destroyed, must show first liow the 
loss or damage Nvas occa.sioned before ]»e can 
])e heard to say that it is not due to his own 
negligence, it is going too far iji the other 
direction to maintain that it is a uni- 
versal rule of law in such cases that whe 7 *e 
the bailee is unable to assign the true cause 
of the loss or destruction he must in every 
case bo liable for the value of the goods to 
the bailor. In every case it is open to the bailee 
to satisfy the Court, if he can, that although he 
does luit know hoNV the goods came to be lost, 
damaged or destroyed it certainly wa.s not 
.owing to aiiy want of ordinary care on his part. 
And this was actually done in the recent case 
of Ijuffliichand v. (L I. P. Itailway (hmpanyiX), 

. Thoi’e the defendant-company could assign 


no cause for the fire, but the trial Court 
was satisfied that whatever the cause might 
have been it was not due to the negligence of 
the defendant company, and in this view 
the Court of Api^eal concurred. The defend- 
ant-company in this case has from the first 
relied, in my opinion, much too conhdentlyon 
LakhichnnfVs case (l) as establishing a rule of 
law that a defendant-company if sued, as 
this defendant-company is sued, may exonerate 
itself hy proof of general care in dealing 
with large quantities of similar goods and 
proving that that amount of care is usually 
sufficient to prevent loss, damage or destruc- 
tion. On the other hand, the case is certainly 
an authority for tlic proposition that a decree 
ought not to be given against a railway com- 
pany sued as bailee for loss, damage or 
do.struction of goods bailed to it the moment 
it admits that it is unable to assign the I'cra 
causa of the loss. Now what is the actual 
position at the outset of the case? The defend- 
ant-company has I’eceivod goods to be carried 
at its own risk. Instead of delivering them, 
it allows them while in its sole possession 
and under its sole control to bo burnt. T'wo 
main questions then arise: — (l) Has the 
defendant-company proved that it took as 
much care of the goods from the time they 
came into its possession to the time Avhen 
they caught fire as an ordinary i^erson would 
have taken of goods of tlie like quality and 
quantity of his ownH (2). When the goods 
were found to be on tire did Ihe defendant- 
company take as much care of them, that is 
to say, did it exert itself as .strenuously, hav- 
ing regard to the means at its disposal 
and all the circumstances, tt) put the fire out 
and save tlie goods as an ordinary person 
might have been expected to do if the goods 
had been his oNvn? It Avill he noted at once 
that the second question is totally distinct 
from the first and, in regard to the proof, 
lias to be dealt with on a different line of 
reasoning altogether. The defendant-com- 
pany might succeed, as in fact it did succeed 
in Lakhic/iand' s cfiso (1 ), in exonerating itself 
so far as tlie origin of the fire was in question, 
and yet fail as it did in that case to exonerate 
itself when the (luestion Avas of ihe duty it 
oAved its bailor after the fire had licoii dis- 
covered. And that distinction is also of 
•some importance Avith reference to Batchelor, 
J.’s criticism of the judgment of tlie Privy 
Council in T/ir Pivers Hteaui Navigation 
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pany v. Ohontmull Doogur (2). With resixect 
I am unable to agree wholly either with the 
line of reasoning or the conclusion reached by 
Batchelor, J., in that part of his judgment. 
Presently 1 Avill explain more in detail why. 
ISTow in this case the defandant-c )mpany 
comes into Court and professes a total 
ignorance of how the fire was caused. In 
effect its case is this. We always take care, 
as much care as any ordinary owner wouljJ 
himself take, of goods committed to our care 
for carriage. This is proved by the fact that 
while we carry enormous quantities of cotton, 
justas this cotton was carried, in open waggons, 
we rarely let it get on fire. Tables have been 
put ill for three years to show that the com- 
pany has lost very little cotton in transport 
by fire. Therefore, it is contended, we must 
be exonerated in respect of this particular 
fire. Kow I may at once say that that appears 
to me an entirely fallacious piece of reasoning. 
Doubtless a very similar cause was taken by 
tho defendant-company in LahhicUaniYs ca.se(l) 
audit proved successful. And the whole defence 
in this case has been modelled upon tho 
defence in Lahhichan'Vs csL^e (l). But it can 
never follow as a matter of law that what 
satisfied a Judge in one case with special 
reference to the facts of that case must always 
satisfy every other Judge in dealing with 
cases in which the problem may be in many 
’respects different, the facts either more 
simple or niore complicated and tho 
ground of inference, therefore, always 
liable to change. As to the defendant 
company’s liability for what happened after 
the fire was discovered that must always bo 
relatively simple and easy to determine com- 
.pared with tho first questioji, namely, was 
the .defendant company, in tho absence of any 
known cause, liable for tho origin of tho fire? 
And it is clear that if that question be 
answered in tho affirmative the second ques- 
tion would lose all practical importance. 
Now let me explain in a word or two why 1 
think the very simple reasoning upon which 
the, defendant-company mainly relies, i)ro- 
fessing to borrow it bodily from Lahhiclinnd's 
case (1), is fallacious. Assuming that the de- 
fendant-company has wirried say 6,00,000 
bales of full-pressed cotton, in all respects like 
.the full-pressed cotton which was burnt in 
waggon No. 18024, and carried them safely 

(2) 20 C. snsj 20 L A. 1; 2 0. ^V'. xST. HT,. ’ 


with no greater percentage of loss than say 
250 bales out of 6,00,000, how is that an answer 
to tho fact that these particular 186 bales 
were set on fire while being carried by the 
defendant-company^ Surely it is rather 
worse than no answer. For again assuming 
that exactly the same precautions were taken 
with these bales as with all other bales, and 
that in the vast majority of cases the halos reach 
their destination safely, does it not follow of 
necessity that since in fact these halos were 
burnt, the company must have exposed them 
to some extraordinary danger!' Upon the 
defondant-company’s reasoning it is certain 
that one of two things must have happened, 
assuming that their propositions be true. Either 
the ordinary precautions >vcre tiof adopted in 
loading these bales, or they wore exposed to 
extraordinary danger. In either case if the 
act was tho company’s — point I will 
develop in a moment — it appears to mo to 
follow that on the facts thus stated and 
admitted, to go no further, there is a clear 
case of negligence made out. 1 cannot my- 
self see how evidence that as a rule bales are 
carefully loaded and in C')nHequenco reach 
their destinati m safely, can really have any 
relevance in the defendant’s favour, although, 
no doubt, once believed that kind of proof 
Avould acquire a distinct cogency against the 
defendant-company as making it certain 
or alnmst certain (in tho absence of any 
known or even suggested cau.so external to tho 
company and its servants and machinery) that 
these particular bales were not treated with 
that degree of tJi'diriary caution all along the 
route which has ensured the safe delivery of 
so many thousand other bales. 1 liave 
read a great many cases, to which I have 
been referred, and carefully analysed their 
contents, and I liave very little doubt about 
what is tho law in cases of this kind. Tho 
company as bailee is primarily liable for tho 
lo.ss, but it may cxvinerato itself in two ways. 
It may, while ignorant of tho cau.so of 
the Hrc, show, if it can, that that cause 
could not possibly bo attributable to itself, 
that, in other words, it was altogether external 
and beyond the company's control. I sliould 
always feel that tliere was a logical difficulty 
in accepting sucli a demonstration in a case 
like that Avitli wliieh I nm dealing. But in 
enses of loss, it might very well be that tho 
biiileo iniglit show iliat he had taken all 
reasonable care of tlie goods and yet that 
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some person unknown had stolen them, and 
so tlioy had disappeared. Here in a sense 
the cause of the loss is unascertainahle and 
yet the bailee might exonerate himself. But 
that could only be by satisfying the Court 
that tlie cause of the loss was external to 
himself and beyond his control. The com- 
monest case perhaps would be spontaneous 
combustion if that ever really happens. 

But that again is not truly a case of an 
unknown cause, for once assigned and 
believed it is a complete and efficient cause 
and explanation. But the unknown felonious 
acts of others (which according to high 
authority ought never to be assumed), again 
narrowing the ground of this particular 
species of defence, or acts of others in no 
sense felonious but merely careless and 
guessed at as a cause, almost exhaust the 
category of unassigned causation external to 
the defendant-company itself which would 
be likely to be acceptable in a Court as a 
sufficient possibility, and when consistent 
with the proof of ordinary care, probability, 
to exonerate the bailee. Second, the bailee 
Avhile ignorant of the vem causa might point 
to the fact that ho had taken such precautions 
against risk, had dealt with the goods 
entrusted to liim with such care, that whatever 
the cause might be and although attributable 
to his own act, yet it must be presumed to 
have been of such an uncommon, or of such 
an unpreventible, kind that he ought not to 
be held responsible for it. But such a 
defence could, I apprehend, only be logically 
(if ever logically) established by the virtual 
exclusion of all causes of an ordinary kind 
attributable to the bailee or his servants or 
machinery. 

But I should think that it would be 
extremely hard for a defendant to make 
good such a defence, although, no doubt, it 
has been done. Those cases must, I think, 
be very rare in which a bailee, having the 
sole custody and control of goods and losing 
or destroying them without himself knowing 
the cause, would be able to satisfy a Court 
that whatever the cause was it must have 
been attributable either to some agency exter- 
nal to his own and beyond his control or to 
some thing so unusual and unpreventable 
that he could not in reason have been 
expected to guard against it. And that in 
efEect is the law laid down^ as 1 understand 


it, in Elvers Steam Navigation Co. v. Chotiiimill 
Do(}gar{i). Lord Morris is very careful through- 
out his judgment to insist upon the need-o^ such 
evidence as he examined on this point showing 
that the fire was caused by si>mething or some- 
body external to the defendant-company and 
beyond its control. His reasoning on that part 
of the case, wdiich should not be confused 
Avith his reasoning upon the second part, 
tlamely whether apart from the origin of the- 
fire the company was liable for negligence in 
not having detected it sooner may, I think, 
fairly be thus summarised. The defendant- 
company had these goods in their exclusive 
possession and control. They allowed them to 
get on fire and can assign no cause whatever 
external to themselves and their agents, nor 
can lay any solid foundation for the inference 
that the vera causa of tlie fire might have 
to be sought there, (his Lordship’s examina- 
tion of the evidence does not seem to me to 
have gone beyond this upon that part of the 
case) therefore, they ,are liable. In other 
words, having regard to the natural course 
of events and the admitted facta, the fire must 
have been caused by some act or neglect 
of the defendant-company; since it 
undoubtedly was caused, since a fire is not 
an ordinary event to be set down as an usual 
incident of transport, and since no one else, 
so far as the evidence on that point goes, 
could reasonably be held to have caused it, 
the defendants and no one else are answerable 
for the fire and Avere the cause of it. This 
does, of course, go very near laying down as 
a rule of law that where the bailee has the 
complete and sole control of the goods bailed, 
loses or destroys them and cannot prove the 
cause, the legal inference is irresistible that 
the cause is attributable to him and that, 
looking to the result, it must have been due 
to negligence. For fires are not caused 
except by negligence, though what the degree 
of that negligence may be would often depend 
upon all the facts being known, the true 
cause ascertainable. It would, I apprehend, 
have been no answer to the plaintifP’s 
case in Choutmul Doogur v. Elvers Steam 
Navigation Co. (3), in the opinion of . the 
Privy Council, had the defendant-company 
proved that it had carried thousands of loads 
of jute under similar conditions without 
losing a drum by fire. 

(8) 24 C. 786j 1 0. W. N, 200. 
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From this brief analysis I deduce the fol- 
lowing general principle, thafwhere a bailee 
cannot assign the cause of loss he may always 
give evidence to prove, if ho can, that 
although unknown, the cause must have been 
external to himself and beyond his control. 
Failing that, to exonerate himself he would 
have to prove that while unknown and in all 
probability attributable to himself, the cause 
was of such a nature that he could not have 
foreseen and prevented it by taking all 
reasonable care and precautions. Thus, of 
course, it will always be open to a bailee 
defendant to give evidence, although he has 
no hope of discovering the cause of the loss, 
to prove that it was beyond his control, and 
that he is not answerable for it. While such 
evidence would always be relevant and need 
to be examined, should it fail of its purpose, 
the more fact that it was relevant and examin- 
ed would not materially detract from the 
ordinary presumption of right reason that 
a man who has had the sole custody of goods 
and has destroyed them without knowing 
how, is himself responsible for the destruc- 
tion. Such, I understand, was the view of 
Pallas, 0. B., in Flannery v. Waterford and 
Limerick Railway Company (4), a judgment 
in which the nice points arising in all cases 
of the kind are treated with a subtlety and 
thoroughness that, I think, is rarely to be 
found in the judgments of the English 
Courts. Such too, I think, was the opinion 
of Erie, C. J., in v. U,vhridge and 

Rickmanswortli Railway Company (5) and the 
same doctrine was expressed in a sentence 
by Scrutton, J., in a very recent case, Kurlstone 
V. London Electric Railway Co. (b). 

What is the evidence in this case ? An 
immense amount has been accumulated, but 
I may say at the outset that, in my opinion, at 
least 90 per cent, of it will never be relied 
on, or even looked at, again during the much 
too protracted trial. I repeatedly protested, 
but both sides appeared to be equally desirous 
of heaping up evidence, apparently with the 
idea of making the case appear to bo much 
more difficult and complicated than, in my 
opinion, it really is. A common reply was 
that days were spent over a similar point 

( 4 ,) (1877) Ir. R. 11 0. L. 30. 

(5) (1866) 35 L. J. 0. P. 293; 1 0. P. 696; 12 Jttr, 
(n. 8.) 602; 13 L. T. 696; 14 W. R. 893. 

(6) (1913) 29 T. L. R. 614. 


before Mr. Justice Robertson or Mr. Justice 
Heaton ; and it looks as though the Bar had 
accepted a standard pattern (and I think a 
very bad standard pattern) for all cases of 
the kind. But where both sides are rich and 
money appears to be no more an object than 
time, naturally neither side likes to yield to 
the other in a plausible desire to lay every 
possible fact, material or immaterial, before 
the Court. Proof, if any were needed of the 
almost ridiculous superfoetation of evidence 
in this case, is given by the simple fact that 
in their final addresses Counsel on both sides 
hardly referred to the evidence at all. Mr* 
Binning for the defendant-company occupied 
about an hour and a half dealing almost 
entirely with generalities, with an occasional 
digression of which the object was to defend 
one of his witnesses from what he thought 
unjustifiably severe strictures, while Mr* 
Inverarity took perhaps an hour longer, but 
devoted almost all that time to a discussion 
of the law and English cases illustrating his 
main points. 

The evidence, such as it is, breaks up 
naturally into three main divisions : (1) the 

evidence of the Ujjain witnesses intended to 
prove that all proper care was taken of the 
goods Avhile loading, and that Avhen loaded 
they Avere sheeted in the ordinary Avay, roped 
and sealed. That nothing Avas Avrong Avith 
the waggon itself, and that, therefore, up to 
that point the defendant-company could not 
possibly be held guilty of any negligence ; (2) 
the evidence relating to the journey between 
Ujjain and Bangrode; (3) the evidence relat- 
ing to Bangrode, Avhich again Avas to be sub- 
divided into evidence relating to what 
happened before, and after the fire Avas 
discovered. The latter evidence includes all 
the Rutlam witnesses and the drivers, firemen, 
guards, etc., as Avell as the passenger Storrer 
on the train Avhich left Rutlam and reach- 
ed Bangrode after the fire had been 
discovered. This evidence also includes the 
train Avhich brought the water tank, of 
which use was finally made, from Nagda. 

Hoav a very little thought aviII show that 
most of this evidence must be valueless. 
Indeed, in spite of the length at which 
Avitnesses Avere examined and cross- 
examined, hardly a single fact which can 
help the Court is really disputed. Thus, 
for example, it is, of course, useful to know 
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trains passed the '62-up on its way 
between Ujjain and Bangrode, and liow long 
the foreman was in close proximity with any 
OP all the latter. But such facts could have 
been elicited without dispute in five minutes 
from any of the defendant company’s 
responsible servants. On the other hand 
the evidence is nob explicit as to what trains 
passed the waggon, or at what distance, 
while it was being loaded at Ujjain. And 
I shall presently have to point out that the 
want of this information might tell seriously 
(though as the facts stand I do not think it 
does) against the defendant-company. 
Before I demonstrate, as I hope to do 
conclusively in a little while, that J have 
not exaggerated the worthlessness of most of 
the evidence, I will point out that the origin 
of the fire admits of only three practical 
possibilities : (1) that it was caused wliile 
the waggon was being loaded or after being 
loaded was awaiting despatch at Ujjain; (2) 
on the journey between Ujjain and Bangrode ; 
(3) at Bangrode between the time of its 
arrival there at aliout 11-44 i*. m. aTid 3-*10 
A. M, It is only the first of tliese three 
possibilities which offers the defendant- 
company any chance of satisfying the Court 
that tlie origin of the fire was not duo fo 
any act of theirs. For after the train, 
with this waggon making part of it, started 
for Bangrode, it cannot be contended that if 
the fire was caused by any act at all, and 
not due to spontaneous combustion, tliat act 
was not the act of the defendant-company 
or some of its servants. My opening 
analysis of the time content of the 
main propositions upon which tJiis 
doctrine depends, as well as of the true con- 
tent of that doctrine applied t:) any particular 
case, brings out clearly, T hope, the great 
importance of this factor in the reasoning. 
For if the act cannot po.ssibly have been 
an act external to the defendant-company, 
that is to say, if it is not humanly speaking 
possible that anyone but the defendant- 
company itself caused the fire, tJien the 
further ftict tliat the defendant -company is 
not in a position to show what tlie act wa.s, 
who did it, or under what conditions it Avas 
(lone, virtually deprives all general evidence 
of ordinary care taken in this, as in innumer- 
able oilier cases of like goods in quality and 
quantity, of all pr(»bativo, or at any rale 
logical, value. The furthest sucJi oviilence 


could go in sUcIi circuiiistaiicds would be. to 
open a possibility of the origin of the fire 
having been due to some cause so extraordiT 
nary and unusual (the intentional felonious 
acts of any person being now entirely ^oxclud* 
ed since such are never to be prpsumed) 
that although in a sense the defendant’s own 
act, the di^fendant could not be cliargtjd with 
liability in respect of it. Virtually the only 
real exception to tliis rule, I think, would . ,be 
a true case of Jtpontaneous combustion, a 
cause Avliich is as truly external ' to. the 
rlefendant-company as though the waggon 
had been set on fire by a passing engine 
belonging to some other company, or by a 
flash of lightning. But in this case the 
defence of spontaneous combustion was 
explicitly abandoned before the trial. At 
the close of the case Mr, Binning urged 
that Avliilo this Avas so, tlie defendant-company 
never meant to say that the fire may not after 
all have been a case of spoiitaiieous combus- 
tioji ; all tliat the defeiidant-v'ompany meant 
Avas that they Avere not in a position to prove 
this and did not mean to try. But I think 
after the correspondence wliicli passed on tlie 
point, it would bo wrong for the Court to 
entertain that cause as even a possibility. 
For the plaintiff had expi'essed his intention 
of calling expert evidoiice to convince the 
Court that tliose bales (‘ould not have set 
tiro of themselves, Inul that dt'fcnco been 
directly, even indirectly, persisted in. I must, 
tlierefore, deal with the evidence on the 

assumption that A\liatever tlie cause of the 
lire really was, it was not spontaneous 

combustion. And 1 may add that 1 do not 
believe tint full-pressed bnl(\s of cotton 
ever Avould ignite in that way. J do not 

know wheflier a single case lias over beeh 
scientifically proved, by Avliicli I mean that 
e\cry other possibe and ordinary cause, sucli 
as smoking in the vicinity, sparks, etc., has 
lieen rigorously excluded. There may bo 
many cases, both on railway lines and in 
godoAvus, where large quantities of cotton 
liave been burnt and no cause lias been 

discoA’erable. Some of these may Jiave been 
attributed to spontaneous combustion. But 
bad all the facets been known, as they never 
are in sucli cases, a simpbr and mort? natural 
cause would probably hav(? lioon discovered. 
For it must 1>o Uflmitted tliat the consensus of 
scientific opinion, Avhile favouring the bare 
po.Msibilitj'^, is sti-ongly against the probability 
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of the occurrence of spontaneous combustion 
in pressed cotton. If such a cause is always 
to be regarded as extremely remote and 
unlikely, although just possible, it is hardly 
necessary to seek for it among half a dozen 
quite ordinary, probable and natural causes. 
Here, for instance, the burnt bales have been 
exposed over and over again to contact with 
passing sparks, and even if we exclude cliance 
kindling from careless smoking while the bales 
were being loaded there are enougli probable, 
not to say possible, causes of a very ordinary 
kind to render it unreasonable to go out of 
our way (as some members of the defendant 
railway staff appear to have done in the early 
correspondence) to ascribe the fire to such a 
very exceptional and questionable cause as 
spontaneous combustion. 

It has never been suggested, I think, in 
this case that the cause of the lire may have 
been due to the friction of the iron 
hoops I’ound the bales. This was put 
forward and, 1 believe, seriously considered 
in the former case. But standing alone 
it can hardly be regarded oven as a possible 
cause. I am pretty positive myself, that 
Avithont some added factor, some defect in 
tlie waggon bringing some of its parts Avhile 
in motion in contact and violent contact 
with these hoops, no amount of ordinary 
friction in tran.sport could suffice to generate 
a lire. Were that really so it must be a 
matter of averagely frequent recurrence, 
and having regard to the millions of pressed 
bales of cotton Avhich are annually carried 
over hundreds and hundreds of miles of 
railwfiy Avithout a single case of this kind 
ever having been proved to occur, 1 think I 
may safely disregard this conjectural cause. 

1 liave laboured these two points more than 
1 should otherwise have been disposed to 
do because the Avhole of my reasoning must 
ultimately depend upon a logical process 
of exclusion. I have to exclude all possible 
causes external to the defeLdant-company 
before I bring the problem into a narrowed 
focus, Avithin Avhich the application of what 
1 conceive to be not only the governing 
principles of law, but of right reasoning, 
can be easily and clearly applied. I will 
now turn back to the U jjain evidence Avhich 
Avas (luite unnecessarily A^oluminous. 
i think it is entirely negligible for this 
main reason that on tlie admitted facts, 1 
do not believe that the fire did or could 
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have originated at TJjjain. It will be obn 
served that from the first, and in some 
parts of the oral evidence at the trial, the 
defendant-company attempted to show that 
the fire when first seen was in the middle, 
meaning the heart of the waggon. Of 
course, if that were so, its cause could not 
have been external ignition in transit, 
either at Nagda or at Bangrode. Some of 
the lowe.st or lower tiers of bales must 
have been set on fire at Ujjain while the 
Avaggon was being loaded, and the others 
being heaped upon them and the whole 
load sheeted down, the fire must have slowly 
smouldered from 14th April, when the 
Avaggon appears to have come in from 
Hutlam — or I should perhaps rather say from 
the moment it began to be loaded in Ujjain — 
up to 3-30 A. M. on the 17th, when the 
flames wore seen at Bangrode. How books 
of authority certainly do say that cotton may 
smoluder almost indefinitely once ignition 
has thus been partially started, and it is 
not absolutely impossible that sparks of 
some sort may have fallen upon and lodged 
among the lower or middle tiers of bales 
while the waggon was being loaded at 
Ujjain. But 1 should think that ordinarily, 
if such a thing happened, the almost im- 
mediate super imposition of other bales would 
have a A^ery strong tendency to crush out a 
merely smouldering spark on the surface of 
the bale below. And although if the 
smouldering cotton Avero stationary, it may 
be that the process of ignition is sometimes 
extremely sIoav, this must be less likely to 
be the case Avbere smouldering cotton is 
being dragged through the open air at a 
fairly high rate of speed. Altliougli sheeted, 
a Avaggon like this Avould admittedly have 
had a foot or so of the loAver part of the load 
exposed to the air, and if the origin of the 
fire had l)oen as suggested by the defendant^ 
company something Avhicli happened at 
Ujjain (I mean something beyond their OAvn 
control) beginning in the loAvest or lower and 
middle tiers, tlien it appears to me hardly 
possible that the fire should have remained 
unnoticed, merely smouldering, from say the 
Ihth April to the early morning of the 17tlu 
The fanning Avind made by the moving train 
AA'ould have been just about the level where 
the fire Avas, on this tlieory, originating, and 
surely h)ng l^efore the train liad completed 
its journey to BaiigiHxle, the smoulderipg 
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centres would have broken out into flame. 
That is one reason, though it may not be 
deemed conclusive, for dismissing the whole 
Ujjain evidence, b^or, if the fire did not origi- 
nate in Ujjain, it appears to me perfectly 
useless and bad reasoning to pile up evidence 
of careful loading at that place. However 
careful the loading, it was not careful enough. 
Either it was mt careful, or the waggon was 
later exposed to heightened and unnecessary 
risk else there had been no fire. Tliat I 
should have thought self-evident. And in this 
connection 1 will pause upon Mr. Hi lining’s 
concluding presentation of his case. That 
learned Counsel was evidently as alive a.s I 
am to the rather absurdly disproportionate 
amount of evidence he had laid before the 
Court, for no better reason that I can see 
than that this had been done before in other 
Courts and Avas the approved Avay of con- 
ducting a railway company’s defence. For 
he virtually gave the go-by to the whole of 
his evidence, resting his case on a syllogism 
and a very had syllogism. He said in effect 
tliat the sum of the whole matter was thi.s, 
the kernel lying in certain statistical state- 
ments put in by Mr. Pechey: — The defend- 
ant-company carries enormous numbers 
of bales every year. We have shown by 
these tables that relatively very few get 
burnt. Therefore, it follows inevitably that 
we take ordinary and reasonable care of all 
goods that are entrusted to us for carriage. 
The staring fallacy lies in the conclu.sion 
and the use of the word all.” The true 
syllogism is this. We carry innumemble 
bales every year loaded with ordinary care 
and upon an uniform principle. None of 
these hales get burnt. These (and a few 
rare cases to be found in our tables are of 
the same nature) did get burnt. There- 
fore, it is clear that either our 
ordinary u.sual precautions were not taken 
with these bales, or that something very 
unusual happened which rendered precau- 
tions ordinarily sufficient insufficient in the 
case of these bales. Now what was thatP 
Here the defendant-company is silent, merely 
saying that we do not know, we have not 
the slightest idea. But whatever it was it 
was not our fault. 

But another and more cogent reason for 
disregarding the whole Ujjain evidence is 
that upon examination it turns out that 
none of the witnesses who give it really 


has or possibly could have definite recollec- 
tion of thi.s particular waggon. All they 
can say (tlie superior officers from such 
records as are kept) is that waggons are 
always loaded and sheeted and sealed in a 
particular Avay, and that as there is nothing 
on record to show that there Avas any defect 
in the construction of this Avaggon, or any- 
thing Avrong in the way it was loaded, and 
as it Avas allowed to start on the evening 
of the 16th April, it must have been etc., 
etc. Vinayak Vanmn, for instance, says that 
he examined tlie Avaggon three-quarters 
of an hour before it left, but here he can 
only be speaking of his general practice, 
ju.st as ho is Avhcii he says that had hales 
been projecting he would not have alloAved 
the Avaggon to go. Every one acquainted 
Avith the Avays of station staffs up-country 
Avill easily rate sucli evidence at its true 
value. We Jiavo a photograpJi put in 
by the defendant-company of an ideally 
sheeted waggon, Avhicli makes it appear as 
though the Avhole load Avere completely 
SAA^athed in sheeting, and then we have half a 
dozen photos put in by the plaintiff' of Avaggons 
belonging to the defendant-company in 
Avhich the load appears to be bulging out 
and is certainly considerably expo.sed. Ex- 
cept as shoAA’ing tliat the perfect ideal of 
loading offered to the Court by the defend- 
ant-company is, to say no more, .some- 
times departed from, I do not attach much 
value to these pictures. Nor do they seem 
to he necessary, for two main reasons. 
One is the evidence of Mr. Pechey AAdiich 
makes it quite clear that not mucli concern 
is shown in loading waggons for the lower 
part of tlie side of the load. This must in 
almost GA^ery case of a fully loaded open 
truck, if Mr. Pechey is right, be exposed. 
And the next and far more decisive reason 
is that the evidence of tAvo chemical 
analysers in this case proves conclusively 
that these very sheets, which arc intended 
to protect the cotton against fire, are them- 
.selves rather more inflammable than cotton 
itself. If they afford any additional pro- 
tection against ordinary sparkage at all, it 
must be rather on account of their surface 
than texture. Very likely a passing spark 
Avould have less chance of finding a danger- 
ous resting place upon the surface of one 
of these sheets than upon the centre of an 
uncovered set of pressed bales. But not 
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much more can bo said in favour of the 
sheets as a protection against fire. If they 
are at all loose and wrinkled on the top of 
the hales, thus forming ridges, as in Captain 
Higham’s experiment, it appears that they 
would offer a comfortable and secure lodg- 
ment to a dangerous spark and would be 
almost certain, if then set in motion, 
to break out into flame. They appear to 
be saturated witli a fatty substance, the 
main object of their manufacture being 
apparently to make them water, and not 
fire proof. This waggon was in proces.s of 
being loaded at Ujjain from the 15ih to 
the evening of the IGth when it was sent 
off on 62-up train to Bangrode. All the 
coolies available have been called and una- 
nimously declare not only that they never 
smoke themselves, but that they don’t know 
what hidis and hnkkas arc, and that some of 
them have never even heard of smoking or .seen 
anyone doing it even in the town of Ujjain. 
This is simply absurd and indicates the 
true value of most of the Ujjain evidence. 
But taking it to be true, it excludes 
one very simple cause of the fire, assuming 
that the fire could have been cau.sed at all 
at Ujjain and yet remained undi.scovered 
till 3-30 A. M. at Bangrode. As far as 
Ujjain is concerned then wo .sliould be limited 
in our search for a cause to some spark 
thrown on the bales in process of loading by 
a passiiig engine not belonging to or under 
the control of the defendant-company, but 
there is no evidence of anything of the 
kind, and although engines belonging to 
other companies do pass through Ujjain, 
the general control of the traffic and load- 
ing there is in the hands of the defendant- 
company and it is just as much their 
business to see that nothing uncommonly 
dangerous in the management of engines, 
which they permit to pa.ss, is done, 
as it would be were they dealing with 
their own engines. Now as to the sheet- 
ing of the waggon, the Ujjain staff 
cannot produce their sheeting record. Ap- 
parently they were all so overworked at 
that time that they were unable to write 
up records, which in the ordinary course 
they were bound to keep. And this, I may 
observe, i.s worth considering in connection 
with the evidence of such witnesses as 
Janmadas and Yinayak Vaman. In such 


circumstances it is easy to understand that 
they might have relaxed some of their 
ordinary precautions and the rigour of 
their rules of inspection. But at any rate 
we have no evidence worth the name of 
how many sheets actually were placed over 
this particular load of 186 bales. The 
first report, made by a responsible officer 
of the company as the result of personal 
enquiries ut Bangrode after the fire, sug- 
gests that the staff there were of opinion 
that only two sheets had been, u.sed. Much 
evidence in this case has been led to 
prove that three and not two sheets were 
used. I do not think the point very material 
for reasons which have already been given. 
But it appears to me more probable that 
only two sheets w’^ere u.sed than that the 
third .should have been utterly consumed 
leaving not a trace behind while the re- 
maining two were but very slightly burnt. 
This is barely possible, if the fire, when 
fir.st di.scovered, was confined to the middle 
of the truck, which for the purposes of 
this conjecture may be taken to have been 
covered by the third .sheet. For then the 
first thing the local staff would have 
done would have been to pull off the remain- 
ing two sheets, while the fire may have 
got such a hold on the third as to render 
any attempt to save it useless. Its inflam- 
mable composition would also have con- 
tributed to its speedy and total destruc- 
tion. The length of the waggon is 45 feet, 
and as I pointed out in an earlier part of 
this judgment, if three sheets were used 
in the manner suggested by Mr. Pechey, 
the central sheet would have been over- 
lapped by the two end sheets to, say, the 
extent of ten feet or so, leaving a space in 
the middle through which the flames may 
first have broken. But the point appears 
to me to be of absolutely no importance, 
and the extent to which it has been 
laboured of a piece with the rather sense- 
loss determination to accumulate evidence 
rather than fir.st re.asori out the content 
of the problem to be solved, which has 
characterized the conduct of the parties on 
b )th sides. For it i.s perfectly obvious that 
three sheets would not necessarily afford 
complete protection whore two failed to 
do so, although (unless the ignition of the 
sheets themselves was the true cau,|0 of 
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tbe fixe in which case no number would 
have increased the security of the load but 
rather heightened the risk) using three 
would have left rather less of the load 
exposed than would have been exposed had 
only two been used. According to Mr. 
Pechey’s idea two sheets would have been 
duite adequate covering for such a lo«ad as 
this ; the whole of the top of the load would 
have been covered only about a foot of the 
lower sides, and two or three feet of the 
ends of the load would have been exposed. 
But the fact remains that whether two or 
three or thirty sheets wei*e used the load 
caught fire, and there is nothing to show that 
increasing the number of sheets under certain 
conditions of danger wcjuld have increased th« 
degree of protection. 

Let it then be supposed for the rest of 
the argument tliat waggon Ko. 13024 left 
•Bijain loaded with 186 bales sheeted with 
either two or three sheets (in ray opinion 
it makes not the sliglitest difference), duly 
roped and sealed, waggon in good running 
order, load so for safe and unignited. Will 
this state of preliminary facts exonerarte 
the defendant-company r* They appear to 
have thought that it would. In my opinion 
it does not. They have still to account 
for the manner in which notwithstanding 
all these ordinary precautions having been 
taken, a most unusual thing happened, namely, 
how the waggon came to be on fire at 3-30 
the* next morning. Their reply would 
probably be, we have shown that in loading 
and despatching the goods we took as 
much ordinary care as a prudent man would 
have taken of those goods had they been 
his own. We are, therefore, freed of all 
liability under sections 151 and 152 of the 
Contract Act. That is a view which I 
cannot adopt. It appears to me to violate 
not only well settled law, but all canons of 
reasoning. Before tlie defendant -company 
can he exonerated they have yet to satisfy 
the Court that, while the goods were in 
transit and under their exclusive control, 
they took every proper precaution, not* 
only in the packing of the goods, 
but in the management of their numer- 
aus dangerous and unruly machines hap- 
pening to come into close proximity 
with the goods, to have rendered any 
mishap of this kind impossible bnt for the 


intervention of some wholly novel and un- 
proventable factor, wliich they could not 
with reason have been called upon to anticipate 
and guard against. And on this point tlm 
defendant-company is utterly silent. Abso- 
lutely no evidence has been given of the 
manner in which they manage their en- 
gines when these have to pass close to 
loads of valuable merchandise. If they 
could have proved that they have adopted 
every means known to science to neutralize 
the recurrent risk sparkage, if they had 
proved that none of their engines were ever 
allowed to i)ass, particularly at night, close 
by loaded waggons containing highly in- 
fiammablo goods without shutting off steam, 
and that after every such quite ordinary 
risk had been run, inspection was taken of 
the waggon which had been exposed to the 
clanger —and all these appear to be eputo 
ordinary precautions wliicb any man would 
naturally take to protect his own very 
valuable property —tlieii the clefenchuit-com- 
pany might fairly bavo said to the Court, 
we have now proved that we did every- 
thing in reason to take care of these goods 
and we have no idea how, in spite of having 
taken all those precautions, the fire occurred, 
The aiLSvver (not to that appeal, which would 
then be perfectly legitimate, but to tlie sup- 
posed need of over making it) would be that 
in such circumstances it is almost impossible 
that any tire should occur or that the de- 
fendant-company would be called upon to 
account for it. 

Before I deal with the question of spark- 
age which, in my opinion, is the most 
important in the case, if indeed not the 
only important one, I will say a few words 
upon another point upon which an entirely 
disproportionate amount of time and quantity 
of evidence has been wasted, I mean the 
manner in which waggons of this kind are 
loaded. The defendant -company stoutly 
maintain that fully pressed bales loaded in 
open trucks are always laid end to end within 
the truck, and then tier on tier till tlie full 
tonnage of the waggon is reached. The 
plaintiff, on the other hand, contends that 
it is a common practice for the defendant - 
company to load these bales in a very 
peculiar way. The length of a fully pressed 
bale is 4T and the interior width of one 
ojf these waggons is 9 feet. Thus laid end* 
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tp' errid on the floor there would be a* space 
of eight inches between. The plaintill:, how- 
ever, contends that the bales are commonly' 
made to project auytln’ng from six indies 
to a foot over the rail of the truck. This 
rail is six inches high. Thus, if the plain tilf. 
])e right,, the bottom tier of bales would be 
lying at an angle of about six indies 
in thirty-six. This would leave. space lietween 
for placing a thi?*d row of bales upright. 
Tho width is 1‘8. There is, of course, 
absolutely no evidence to show that waggon 
!No. 18024 was loaded in this singular manner, 
but Mr. Inverarity relies on liis pictures to 
show that in some Avaggons fully pressed 
bales do appear to be projecting slightly. 
Mr. Pechey appeared to doubt Avbctber in one 
instance at any rate the bales Avere fully 
pres.sed, and if they AA’^ere not, but the com- 
mon ^/^>/t7Zn.s* of impressed cotton, no inference 
could be drawn from the appearance of such 
a load as to exceptional methods of loading 
fully pressed bales. 

^ Apart from Mr. Invei’arity’s pictures, 
.wliidi are not very convincing, I slionld 
certainly have thought that the method 
of loading he suggests is so inconvenient 
an.d purposeless that no sensible loaders 
>vould ever have recourse to it. Every tier 
,Avould be tilted doAvn to the centre and the 
Avhole load would, I should think, be so 
unstable as to be likely to fall Avhile in 
transport. But Mr. Invei’arity appears to 
think that the notion is to Avedge the tAvo 
outside tiers by the central row of upright 
bales so as to tix them more firmly than if 
they were merely left lying on the floor 
eight inches apart. I do not think, in the 
first place, that the plaintiff’s point is of 
any importance. It is true that if the ends 
of a lot of uncovered bales Avere projecting 
with air upward tilt, say six inches beyond 
the waggon, and uncovered, they Avould be 
much nearer a passing spark and might 
offer it a more comfortable resting place. 
But the absurdity of the argument lies in 
tJiis, that there is absolutely no evidence to 
prove that this method of loading is universal 
(and I should think every probability 
points the other Avay) or that the particular 
waggon Avas loaded in this way. It is going 
much too far afield to ask the Court first 
to bold that out of four or five' thousand 
waggons one or two are loaded in thi^. 
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way on the strength of one or two photor 
graplis taken of waggons at rest in tb& 
Colaba Station (and for all Ave know par* 
tially uidoaJed or prepared for unloading! 
and two at rest in Broach and Sm'at 
respectively, and then to conclude that thi« 
Avaggon must have been loaded in that way 
and so exposed to an increased risk. Had 
it been so then the evidence pointing to the 
fire, Avhen first seen, being in the centre 
of the waggon, Avould ■ be ‘made more 
credible. All 1 can .say is that there is np 
evidence Avhatever that Avould warrant me 
in Ijokliiig that this waggon was Ipadofl ip 
such a singular mannei\ I am iiKjb'iietji 
to agree Avith Mr. Pechey that no one bu^t 
a fool Avould think of so loading an opep 
truck, ft is not as though by doing so 
moiv goods could be got into the waggon. 
Ijoaded in the ordinary manner the full 
tonnage of the Avaggon could be easily 
exhausted without the load being in excess 
of the prescribed height. But it cannot bo 
denied that the plaintiff’s photographs, have 
this degree of value, supposing that they 
are not explainable or qualitrable on other 
grounds, that when the defendanVeom- 
pany with its picture of a completely sheeted 
waggon asserts, vVe invariably load every 
waggon in this manner, the pictures show 
that there are exceptional cases ip Avhich 
the defendant-company does not. But I do 
not understand Mr. Pechey to contend that 
there are not exceptional cases. There 
always must be over a great railway system 
in this country manned, as far as loading 
.operation.s go at all sorts of out of the Avuy 
places, by ignorant, careless and idle natives. 
But Avhero goods catch tire, the case every 
time must be exceptional and some excep- 
tional feature must have been introduced. 
Else wo should have the proposition, all 
goods hmded, with ordinary care, accordiing to 
our usual loading practices, and carrietl in the 
ordinary way get burnt, which is absani. 
Where they do get burnt these questions 
arise: — What was the exceptional feature 
Avhicli brought about the exceptional result ? 
Was it some act of the defendant-company ? 
And, if so, was it some act which they 
ought not to have done in the exercise of 
ordinary care and prudence ? Whether the 
exceptional feature,, the cause of the fiiv, 
lay in the loading of the waggon or in the 
manner in which the defendant-company 
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managed the traffic through which that 
waggon had to pass, matters nothing. It 
is here, I think, that the defondant-company, 
perhaps misled by their rather easy success 
in Lakhichand's case(l), have been lulled into 
a false security. They appear to have thought 
throughout the trial that if they could get 
the Court to believe that this waggon was 
loaded with prdinary care, they had done 
all that was needed to absolve themselves. 
In my opinion it is not so. They are 
still, in the absence of a definite known cause, 
to satisfy the Court that in the management 
of their engines in the whole course of 
drawing this truck from Ujjain to the place 
(wherever that was) where it caught fire, 
they observed in all respects the same degree 
of care and prudence which an ordinary man 
conveying his own valuable goods might 
have been expected to take under the same 
conditions. 

Then how does the evidence stand about 
this ? It is certain that the 62-up was 
passed at Nagda by another of the defendant- 
company’s trains, the engine of which went 
to water, that is to say, must have twice 
passed part at least of the train on which 
the burnt waggon was in performing that 
operation, and once in ordinarily crossing it, 
that is, three times in all. The engine 
must have started to water, and it is at 
starting that sparks are likely to be emitted 
more freely, just as they arp under any 
other condition of strain, as for instance 
going uphill. It is pretty clear from parts 
of the defendant-company’s own correspond- 
ence that some suspicion attached to this 
incident, and that it was at once seen to 
have been a possible — not to say a probable — 
cause of the fire. The only thing to be 
said against it is, that the fire was not dis- 
covered till some four or' five hours later; 
and if a spark from this engine had set the 
truck on fire by lodging on the sheeting 
then, as the train moved from Nagda to 
Bangrode, it is pretty certain that the wind 
would have fanned the fire into a blaze and 
that it could not have escaped detection 
during the later shunting operations at 
Bangrode, which occupied about 45 minutes. 
But ‘ it is at least possible that the spark (if 
it was a spark here which set the waggon 
on fire) lodged in the lower tiers of the 
uncovered bales, and worked its way smould- 


ering inwards,* till later on it set the, whole 
waggon on fire. However that may be, here 
is an obvious, a natural and possible cause. 
And if it were the true cause, could it be 
said that the defendant-company had taken 
all reasonable care of the goods in train 
62-up although they allowed this engine to 
pass and re-pass close to the loaded wag- 
gon ? I doubt it. I am sure that any 
private owner who had been so situated 
would at least have taken some precautions 
to minimise the risk of the engine throwing 
out sparks, and that he would probably also 
have been on the watch to see that no 
spark in spite of such precautions had actu- 
ally lit on and was likely to set fire to his 
goods. If the fire had not been caused by 
the time this train left Nagda, then by a 
process of exhaustion we reach the conclusion 
that it must have been caused either by 
sparks from its own engine on the way to 
Bangrode after leaving Nagda, or by sparks 
from its own engine while engaged in 
shunting it at Bangrode, or afterwards when 
the whole train having been stabled, the 
engine stood for an hour and a half on the 
main lino with steam up waiting for line 
clear to Rutlam. It is unlikely that any 
spark from the engine of train 62-up could 
have set a waggon, so far back on the 
train as this one was, on fire while the 
train was actually running. Such evidence 
as there is on the point, not very convinc- 
ing evidence at best, points to the extreme 
improbability, verging on actual im- 
possibility, of a spark travelling the length 
of 42 waggons. The danger line used to 
be put at ten waggon lengths, but has 
been reduced in Mr. Pechey’s time to seven 
waggon lengths from the engine. Wag- 
gons loaded with inflammable goods are 
not under the present running rules allow- 
ed nearer to the engine than this. But 
from the very fact that there is a rule on 
the subject it is clear that the controlling 
authorities of the defendant -company do 
recognize a real danger from sparks. Nor 
can there be any serious doubt or contro- 
versy but that that danger is real and 
substantial. 

But if any such rule is needed for 
running trains it is clear that some similar 
rules ought to be enforced to regulate 
afiunting «^n(l the management of engines 
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passing close to loaded trains. No such 
rules appear tt^ exist. It is idle to protect 
goods against this very special risk by 
insisting upon their being drawn at a 
greater distance than say 150 feet from the 
engine, if any number of other engines may 
pass and re-pass them at a distance of less 
than ten feet. 

I have been referred to some English 
decisions upon the liability of a railway 
company for damage caused to adjacent 
properties, etc., by sparks from their 
engines. The case decided by Tyndall, 
0. J., in 1846 shows that much the same 
question I am now considering was raised 
there and that the railway company 
relied on much the same defence. But 
most of these cases differ from the pre- 
sent case in being actions brought by 
persons between whom and the defendant 
railway company no privity of contract 
existed. And perhaps the defendant-com- 
pany here would seek to distinguish even 
what principles can be got out of those 
cases by pointing to the words of sec- 
tions 151 and 152 of the Contract Act 
and saying that that was the utmost the 
railway company had to prove in any 
case in which it was charged with loss, 
damage or destruction of goods as a bailee 
by a consignor. I think, however, these 
cases are not without value as showing 
the views consistently maintained by many 
ominerit English .Judges where it was 
merely a question of negligence or no 
negligence. True, these may have been 
actions on the case, and not, as here, 
founded in contract, but I cannot see what 
fair distinction can be drawn between the 
principles upon which in the former class 
of cases there was said to be a case 
to go to the Jury for the plaintiff and 
cases like this in which again all that 
is to be decided is, whether in the whole 
ordering and management of the goods 
entrusted to them including in this, of 
course, the wlmle ordering and manage- 
ment of any other part of their machinery 
or running gear, from which any reason- 
able danger niight be apprehended, the 
defendaiit-cnmp.iny had or had not ex- 
ercised ordinary care and prudence. Tt 
might he argued that while in most, i^ 
hot all’, of tnos’e "cases the Jiidges appear 


to have insisted with some rigour on the 
railway companies taking the utmost 
possible care to prevent their engines caus- 
ing any injury to the property of other 
people, all that our law requires is that 
as between the railway company and 
their clients the railway company is only 
bound to take ordinary care. I confess 
1 see no reason in principle why a com-' 
pany should he under a greater obligation 
towards those with whom it has entered 
into no contract than towards those with 
whom it has. And as I understand the 
terms of sections 151 and 152 of the 
Contract Act, they would not exclude from 
the reasoning by which the final conclu- 
sion is to be reached just those considera- 
tions on which so many English Judges 
have repeatedly laid stress in determining 
whether a case was proper or not to be 
left to the Jury. I can hardly , doubt 
that in the admitted facts here there is 
a case which in England would most 
certainly have been left to a Jury, nor 
do I entertain much doubt as to what the 
Jury’s verdict would have been. The de- 
fendant-company has not offered any 
evidence to show that its servants have 
orders to handle their engines with special 
care when passing stationary loaded wag- 
gons, particularly at night. And yet 
surely it is no extraordinary measure of 
precaution if their engines ever throw 
out sparks and glowing cinders at all. 
This they admittedly do. It is plain, I 
think, that whatever danger is reasonably 
to be anticipated from such a cause is 
greatly increased at night when, as a rule, 
there are long intervals during which 
probably no supervision is exercised at 
all, and at any rate the same degree of 
vigilance is hardly to be expected as 
during the day time. A fire kindled in 
day time migl t be easily and early de- 
tected by a hundred casual eyes; but during 
the small hours of the morning, unless 
the relatively few officers of the com» 
pany on duty are wide-awake and on 
the alert, it might go undetected until 
it had got such a hold as to be beyond 
all local means available to check it. 
And this is exactly what did occur in 
this case. For, however the fire origi- 
imted, it is certain that it was not found 
out till it had made such headway that 
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the staff at Bangrode found it impossible 
to cope with. 

Some evidence was offered to show that 
the type of engine used to draw the 62- 
up is fitted with an internal arrange- 
ment — a brick arch and baffle plates — to 
reduce the quantity and size of sparks 

admitted to the funnel. But no one on 
behalf of the defondant-company can 
seriously contend that these, as well as 
all the rest of its engines, do not occasion- 
ally emit dangerous sparks and glowing 
embers. The defendant-company has adopt- 
ed no spark arrester, although we are 
told that the G. I. P. uses one 

on all its engines. It is true that 
no spark arresters yet invented are, in 
the opinion of such experts as have been 
examined in this case, thoroughly satis- 
factory. But the fact that they are used 
on tlie G. T. P. and at least two 

Scotch lines of Railway, suggests 
that such as they are tliey are better than 
nothing. But the real point lies, I think, 
not so much in the extent to which precau- 
tions of that kind are carried, for in 
no event it is contended that they are 
always efficietit, but rather in the degree 
of caution shown by the defendant-com- 
pany in the management of its engines, 
it being admitted and universally known 
that they do constitute a danger to inflam- 
mable goods when close to them wdiile pass- 
ing and re-passing trains so loaded. And 
this appears to me in the admitted facts 
of this case to be the vulnerable point in 
the defence. 

In the case to which I referred in an 
earlier part of this judgment, Flannery v, 
Waterford and Limerick Uailivay Com- 
pany (4), although that was an action 
for damages in respect of an injury caused 
to a passenger in which, of course, the onus 
would be largely on him, Palles, C. B., laid 
it down that the accident must have been 
caused in one of three ways : (1) through 
some defect in the line ; (2) through some 
defect in the carriage which ran off the 
line ; (3) through some mismanagement of 
the engine and train while running. And 
it appears to me that mutatis mutandis that 
must always be very near the true principle 
to be applied in such a case as that with 


which I am dealing. The injury, if caused 
by an act of the company at all (and I 
think I have shown that it must have 
been), must have been caused by some 
carelessness in loading the goods, or after 
they were loaded, by some careless act of 
the company’s servants, either individual- 
ly or in the management of the rolling 
stock and all that passed it while the 
train was en route or being shunted. And 
as nobody knows what that act was, it 
seems to me that the defendant-company 
is placed, to say the least of it, in very 
difficult, if not hopeless, position. But this 
case is not so difficult as some might be, 
because we have here admitted acts of the 
defendant-company, any one of which might 
have caused, and probably did cause, the 
tire, and those acts all appear to be of a 
kind which is not within the contempla- 
tion or meaning of sections 151 and 152 
of the Conti’act Act. 8o far then as the 
origin of the fire lias to be determined 
and the degree of negligence on that account 
for which the defendant-company is fairly 
liable, 1 think it is clear that the defend- 
ant-company by some act of its own 
caused the fire, and on the admitted facts 
the only reasonable conclusion is that that 
act was not such as an ordinary man would 
have done had the goods been in his own and 
under his complete control. In other words, 
in my opinion, the defendant -company is 
plainly responsible for the tire. 

That being my conclusion on the first and 
most important point in the case, it is less 
necessary than it otherwise might have been 
to examine in detail another mass of evidence 
relating to the steps taken by the defendant- 
company’s servants at Bangrode and Rutlam 
to quench the fire after it had been discover- 
ed. Here again the shaping of the case has 
plainly been influenced by the result of 
Ldkhieliand^ s case (1). But it is surely rather 
unreasonable to insist that because in that 
case it was found that the defendant- 
company was negligent and, therefore, to that 
extent liable, because it did not take very 
simple, easy, effective steps to put out the 
fire, that here the defendant-company must 
likewise be held liable because they did not 
do all sorts of extreme, impracticable things 
which having been done, as far as the 
evidence goes, the destruction now com* 
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plained of could not have been averted. 
Briefly, the plaintiff complains that the fire 
was discovered at 3-30 A. m., but no message 
was sent to Rutlam for help till an hour or 
so had elapsed, and then tlie Rutlam autho- 
rities took no immediate steps to send water 
to Bangrode. Further, that it amounts to 
negligence on the part of the defendant- 
company not to have maintained at Rutlam an 
abundant supply of water togetlier with firo- 
oxtiiiguishing apparatus, and in a less degree 
that they did not do the same at Bangrode. 
The latter point is a question of law and does 
not turn on any evidence at all. For the facts 
are admitted. There was not enough water at 
Rutlam to supply the needs of that station, 
and there was no apparatus kept tliere for 
putting out fires on a largo scale. It cer- 
tainly seems surprising, considering the large 
amount of merchandise which must be con- 
stantly lying at Rutlam, considering too 
that it is an engine-changing station and, 
therefore, in need of a large supply of water, 
that the two wells on which it depends 
locally are allowed to become practically 
useless, and that while depending for its 
engine water upon a water train whicli runs 
sometimes once, sometimes twice, a day to the 
little roadside watering station of Ghatla, 
three miles from Rutlam, it possesses no fire- 
extinguishing apparatus at all. So that 
should a fire occur in the sidings there involv- 
ing loss to perhaps lacs worth of goods, 
the station authorities say that they would 
not bo in a position to put such a fire out. 
Apparently the nearest station at which 
any proper fire extinguishing apparatus 
is to be had is Godhra, rather more 
than 115 miles from Bangrode. Of 
course, it was out of the question to obtain 
that in time to be of any service in the 
present case of fire. But as t say all that 
depends upon admitted facts and the point to 
which much evidence and argument has been 
addressed is simply this, whether when the 
Rutlam officials learnt of the fire between 4 
and 5 A. AJ. they ought not at once to have 
sent the water tank train to fill up at Ghatla 
and go on to Bangrode? The railway staff 
have assigned a great many reasons why in 
existing circumstances this could not possibly 
have been done. All these reasons may be 
reduced to one, that doing what the plaintiff 
suggests would have so congested the traffic, 
Iklready blocked and much behind time, that 


it could not reasonably bo expected that tlie 
company would have faced all tliat inconveni- 
ence and loss for the sake of saving a single 
waggon load of the plaintiff’s goods. If 
that were all that there is to be said on the 
point, I think it would be a perfectly fair 
answer that the defendant-company then 
ought to pay the plaintiff the value of his 
goods. If to suit their own convenience and 
in their own interest they did not adopt 
means which they might have adopted to 
save the plaintiff’s goods, then it might be 
urged that they preferred their own interests 
to those of their bailor. But I think the 
real answer is much simpler. Mr. Storrer’s 
evidence is emphatic. He declares that had 
the water tanks arrived all full, in the 
absence of force pumps and hoses, no good 
could have been done. Tlie burning waggon 
might have been surrounded by water 
tanks and yet if there wore no other means 
of utilising the Avater than throwing it out 
of hand buckets at the burning waggon, 
from a distance of fifteen feet, it would have 
been as impossible as before to got the fire 
under. 

Once the fire had got hold of all the bales, 
this is probably true. For notwithstanding 
a fairly liberal supply of water from two 
engines and finally the tank of drinking 
Avater Avhich Avas detached from the up-train 
at about 10 a. m., it is clear that the staff 
at Bangrode could not make the slightest 
impression on the fire. Now had the Station 
Master at Rutlam used the utmost diligence, 
it is impossible, I think, tha the could have sent 
the water train Avith all its tanks filled so as 
to reach Bangrode before 6-30 in the morning. 
And considering the accounts wo have of 
the fire at 3-30 and the fact that it steadily 
increased in fury and at no time was held 
in check, it may be concluded that by 6-30 
it Avould have been entirely beyond the 
control of Avater, however abundant, which 
could only be pitched at it out of buckets from 
a considerable distance. Mr. Storrer says 
that when he reached Bangrode say at 8-30, 
the fire was raging so that he would not 
have cared to go Avithin fifteen feet of it. 
He did, as a fact, get much nearer, but 
that because he Avas protected by the cab of 
the engine. 

That being so, I think the whole of the 
evidence about the Avater train and tha 
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(iucstion whether it might and ought to 
liave 1)0011 sent straight to Bangrodo after 
lining up at (ihatla like, most of the rest of 
the evidence in tlie case, may be entirely 
neglected. Tf, had the water train heen 
.sent, it could have given no el¥ecti\e help, 
then there was no use in sending it. 

But it may he doubted whetlior the want 
of water and tire-tiuenching appliances at a 
.station like Kutlam is nt)t in itself evidence 
of negligence. Subsidiary to this is the coii- 
.sideration whether the local staff of Baiigrode 
ought not, had they exercised proper care and 
vigilance, to have seen the fire long before 
Once the .shunting was over, say by 12-15, 
there can bo little doubt tliat the station 
night .staff took no further interest in the 
.stabled train, and in all human probability 
they all went to sleep till the arrival of the 
G3-down at 3-80 woke them up. By that time 
the fire had broken out and was blazing fiercely. 
I think that the staff at Bangrodo were right 
to isolate the waggon at once and to try to 
get as many hales of it ns possible while 
this was being done, hut I should hesitate 
to say, did I tliink anything turned upon 
it, wliether they were eciually right in not 
having at once applied for help to Hutlam 
instead of allowing a valuable hour to pa.ss. 
But a.s tliere was no help available at 
Rutlam the point becomes immaterial. 

1 liope that 1 liave not treated this part 
of the case too cavalierly. But let the 
evidence ho handled how you will, the result 
must always he tlie same. It was physically 
po.ssihle to have despatched the water tr.ain, 
.so that it might have reached Bangrodo with 
all its tanks full between 6 and 7 A. m. 
But doing so would have caused very serious 
and wide.sprcad dislocation of the traffic, and 
would, as far as I can judge, have done no 
good. Nothing really turns on the labori- 
ously accumulated details concerning the 
actual Jiours at which down trains were to 
leave, and in fact did leave, liutlam. Nor 
can 1 see that anything is gaiiietl from a 
consideration of so much of the evidence us 
may he related to liypotheiical ctjuditions. 
If both wells at Rutlam had been kept full 
to the brim, the station itself might not 
have needed the water hrt)Ughi in by tlie 
water train that morning at about 8-20. 
Rut the despatch of the water train . would 
iBtill have blocked the section and thrown 


the already congested traffic into worse 
confusion. It may be thought .strange that 
when Bantlemaii, the Station Master of 
Rutlam, learnt of the fire and received a 
call for liclp at say 5 A. M., he did not at 
once go to Parr who appears to have had 
the disposition of the water train and confer 
Avith him about what had best he done. 
Parr Avas, of course, asleep at the time, and 
the evidence is that the Avater train could 
not have heen made up for despatch without 
his concurrence and orders. But Bantlemaii 
(widently never thought of it. Indeed he 
did nothing except authorise the Bangrodo 
.staff to stop tlie up train, which hut for 
delays .should have been at Bangrodo a 
good deal earlier than it was, and take off 
the drinking tank to use in putting out tlie 
fire. Bantlemaii did not even mention the 
fire to Mr. Storrer avIio was leaving Rutlam 
between 8 and 9 a. m. for Bangrode. 

But the explanation is that in all tlie 
circumstances of the case Bantlemaii judged 
that nothing effective could he done at 
Rutlam and so took what appeared to him 
to he the best course, leaving the section 
between Rutlam and Bangrode clear for 
.scheduled trains ir ordinary course (thougli 
all much behind time) and trusting to the 
arrival of the drinking Avater tank on the 
up train being in time to give tlio needed aid. 

In all tlie eircumstances, both at Bangrode 
and Rutlam, I do not think that the staff 
of either station is to blame. The Bangrode 
men all appear to have worked hard and 
loyally Avith the limited means at tlieir 
disposal. And the most that can ho .said 
against Rutlam is that it ought to have had, 
what it had not, an ctficiont firc-ciueiiching 
apparatus and an abundant supply of water. 
The consideration must always lie a grave 
one in regard to a station of such import- 
ance as liutlam, and it will douhtle.ss engage 
the attention of the defendant-company. It 
is one tiling to say that a railway company 
cannot in j-oason he expected to sink all 
])o.s.sil)le profits in the upkeep of efficient fire 
brigades and apparatus at every station, 
however iihsignificaiit, along the wliole 
sy.stem, and quite another to say that they 
are under no obligation to proviile such 
precautionary agency at great .stations Avhere 
good,s must constantly accumulate and be 
exposed to the risk of lire. Had this fire 
occurred at Rutlam and lacs of mipees Avorth 
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of clanmgo been done, it may be doubted 
whether a (hmrt would have listened favour- 
ably to a plea that the fire could not have 
been extinguished because the company does 
not maintain any stafP to work, or apparatus 
to bo worked, to put out tires. And indi- 
rectly, of course, the line of attack may be 
extended, as it has been in tliis case, the 
length of contending that had there been all 
that there ought to have been at Rutlarn, 
effective use might have boon made of it to 
extinguish the tire at Eangrode. Rut on 
that ground alone L should not have 
thought myself justitied in holding the 
deforidant-company lialde. If they were 
not liable for the origin of the tire, then 1 
do not think they would be liable at all. 
As to what was done at Hangrode by the 
local staff, a good deal of time was spent over 
the purely hypothetical ciuestion whether 
had there been a force pump in the well, 
water in sutiicient quantity to cope with tlie 
fire, when first detected, might not have been 
available, Tlie fact is that the water in the 
well was very low, and that there was no 
force pump. F think it is going too far in 
cases of this kind to put forward all sorts 
of hypothetical conditions under which loss 
might have been averted or minimized, and 
then charge the defendant-company for what 
loss was sustained because those conditions 
did not exist. The trend of sparkage cases in 
England certainly encourages such attacks, but 
1 thinkthey ought to be kept within due bounds, 
in view of practiculitios governing the manage- 
ment of great systems of railway in this 
country. Moreover, unless there had been 
pressure pumps and tire hoses as well as a 
force pump in the well, very little more could 
have been done to put out the tire than was 
done by the Baiigrode staff. It is true that so 
long as men were able to be on the top of 
the waggon, and this was possible for some 
time after the fire was discovered, they 
might have dealt with it much more effec- 
tively had the supply of water at their 
command been much more copious than it 
was. Bringing buckets of water from a well 
at considerable distance two at a time to 
throw at the fire was, of course, utterly futile. 
And doubtless no more could have been done 
in the condition of the well, while much more 
might have been done had there been a 
force pump in it. On the other hand it is 
unreasonable to expect the defendant-com- 


pany io set up force pumps in every well at 
every road side station along the line and 
maintain them on the mere cliance that 
some day a fire may occur there. Nor do I 
attach any importance to the want of any 
chemical preparations for extinguishing-fires. 

I am not in a position to say whether had 
tiiero been any chemical fire extinguisherst 
the fire might have been got under. I was 
referi'ed to the late Aisgill disaster and told 
that chemical fire-extinguishers were used 
tliere with good results, but there is nrt 
evidence on record to prove this. Nor does 
the defendant-company use chemical fire- 
extinguishers anywhere on its whole system. 
Having regard to extreme proportional rarity 
of fires while goods are being transported 
by the defendant-company, I think that they 
are finite justified in contending that they 
are under no liability to incur a heavy, perhaps 
a ruinous, expense to guard against these 
uncommon contingencies. But that only 
applies, of course, to the part of the case with 
whicli I am dealing. I cannot too often 
repeat that so far from being an answer 
on the first part of the case, the rarity or 
otherwise of fires affecting goods of this quality 
carried under ordinary conditions rather 
IDoints the conclusion I have reached against 
the company. If fires were of constant 
daily occurrence, then the method of transport 
would have to be re-organised; if they are 
of very rare occurrence, when they do occur 
they prove positively that something very 
unusual had happened. Ff the defendant-com- 
pany say that engines passing and re-passing 
waggons full of pressed bales of cotton pro 
perly loaded and sheeted very seldom set 
them on fire, it must be because those engines 
do not as a rule emit dangerous sparks, 
or the conformation of the sheeting is such as 
seldom to afford lodgment to dangerous 
sparks when throAvn upon it. None the 
less if one Hre has been caused in that way, 
it becomes clear that here is a real source of 
danger easily preventable by taking very 
ordinary precautions, and the defendant-com- 
pany is, in my opinion, bound to see that every 
reasonable precaution is invariably taken. 
In all the voluminous, and for the most part 
utterly useless, evidence got together in this 
case there is not a word, I believe, to show that 
the defendant-company either anticipate any 
danger from this cause or have issued orders 
of any kind to guard against it. It may 
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le a rare but it is a recurrent cause, a con- 
tinuing danger to which no private owner of 
valuable goods would subject them if he could 
guard against it. To go no further than the 
very recent records of this Court, this is the 
third case I recollect within a very few 
years in which goods carried by a railway 
company have been destroyed by fire. In 
JjakhicJiand's case (1) the Court held that the 
company was not responsible for the origin 
of the fire which was left for ever unexplain- 
ed. In the other case, which was not pro- 
perly a case of goods being carried but of 
grass lying at a station, the Courts found 
that the defendant-company was liable, as 
the fire was due to sparks thrown out by a 
passing engine. Now if .sparks thrown out by 
a passing engine can ignite grass lying on a 
platform or in a station yard, or plantations 
or bean stocks (as in two well-known KiiglLsh 
cases) beside the line of railway, it is clear or 
ought to be clear that they may also ignite 
goods in waggons which are being drawn 
along the line. It is merely a question of 
distance and the degree of protection afford- 
ed the goods by the method in which they are 
loaded and being carried. The distance 
whether danger lies in a passing engine, can 
never be nearly as great as in the cases I 
have mentioned, and I have already shown 
that while sheeting the goods may afford 
some slight protection, may make it much 
less likely that a flying spark sh mid find a 
comfortable and dangerous resting place, 
this alone is not sufficient to ab.solve the com- 
pany from taking every precaution in the 
management of its engines, in addition. If it 
could bo shown that the sheets put upon the 
waggons were completely fire-proof (in fact 
they are highly inflammable), then the 
defendant-company might reasonably say 
that having so covered the goods they were 
entitled to ignore any risk from flying 
sparks thrown out by passing engines. The 
facts, however, do not warrant any such 
position. The sheets are as likely to catch 
fire as the cotton, if a spark falls upon them 
and is not immediately blown off extin- 
guished ; sparks are constantly being emitted 
within range of these sheeted waggons, and 
occasionally they do light and dwell on 
and ignite the sheeting. Even in the case of 
a covered waggon, as in Lakhichand's case (1), 
in all human probability the fire was caused, 
as conjectured by Batchelor, J., by a spark 


from the engine falling through the narrow 
aperture in the roof of the carriage, and 
considering that, if I remember right, it was 
actually next the engine, I think that the 
defendant -company were, to say the least, 
unusually fortunate in having been able to 
convince the trial Judge and the learned 
Judges of appeal that the fire was due to no 
negligence on their part and that they had 
taken all the care which the law required 
them to take of the goods entrusted to 
them. This case is on an altogether differ- 
ent footing of fact and is much more diffi- 
cult, because of the length of time and the 
distance covered and the incidents which 
happened between the commencement of the 
loading of the waggon at Ujjain and the 
fire being discovered at Bangrode. I must 
not be thought to be calling in question in 
any way the authority of the decision of the 
Appeal Court in LakicJiaiuVs case (1). I have 
indeed adopted the only rule approaching to a 
general rule of law laid down by their 
Lordships in that case, namely, that where 
the defendant-company admits that it is not 
aware of the cause of the loss, damage, 
or destruction, it is not on that 
more pleading to be held answerable. 
But further than that 1 cannot go and I 
do not see that I am bound to go by a 
single word in the judgment of the learned 
Chief Justice in that ca.se. I am still to 
consider on the evidence (if there be any 
relevant and material evidence) and the 
admitted facts wliether the company has 
absolved itself within the moaning of section 
72 of the Railways Acf and sections 151 and 
152 of the Contract Act. That mu.st 
always be a question of fact in each case 
depending upon the facts of that and no 
other case, and here, in my opinion, the 
company has entirely failed to absolve itself 
of the responsibility cast upon it. I think 
it neces.sary to add these remarks because 
at the conclusion of his final addre.ss Mr. 
Binning said that whatever be my own view 
he apprehended that I should feel myself 
bound by the decision of the Court of 
Appeal. I certainly do. I have not con- 
sciously in the whole of this judgment 
gone a step beyond all that I can di.scover 
in the learned Chief Justice’s judgment 
which could fairly be called a ruling of law 
binding on all the original Courts. I 
have permitted myself to cownnept op 
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Batchelor, J.’s criticism of the judgment of 
the Privy Council in Ghoutmull Loogur v. 
The Severs Steam Navigation Company (3), 
because it seemed to me absolutely essen- 
tial that I should do so if I was to make 
myself clearly understood. For, I am as 
strongly of opinion as ever that that judg- 
ment, being not only of the highest autho- 
rity and, therefore, binding upon all our 
Indian Courts, lays down a perfectly 
correct and easily intelligible principle, 
not of law, but of proof, which is quite a 
different thing. And I believe that my 
method of dealing with this case, while 
it leaves the rule laid down by Scott, C. J., 
untouched, is strictly in accordance with 
what was done by their Lordships of 
the Privy Council in the case of Rivers 
Steam Navigation Company v. Choutmull 
JDoognr (3). 

I trust that I have now made good what 
I have said more than once in the course 
of this judgment, that at least ninety per 
cent, of the evidence is utterly useless. It 
will be seen that, if I am right, every 
fact which needs to be considered, and 
forms part of the legitimate reasoning up 
to the main conclusion, is virtually admit- 
ted. And the same can be said with almost 
equal correctness of the second part of the 
case, which I have dealt with as shortly 
as I possibly could in view of my first 
finding. It has, I am afraid, become a 
tradition of the Bar, founded on the far 
away dictum of some eminent Counsel, 
that the right way to conduct a case of 
any importance is to heap up all the bricks 
you possibly can within the limits stretched 
to their uttermost of the laws of evidence, 
on the off chance of making use of some 
of them in constructing the edifice of the 
final argument. Continuing that "metaphor, 
I may say the whole field and surrounding 
country, upon which have been built the 
tiny edifices of Counsel’s final arguments 
tome, have been made a mass of useless 
bricks and dehris. In my opinion that is 
not the best, but the worst, way of con- 
ducting a case. I believe that had care- 
ful preparatory reasoning and reflection 
on both sides, with a full knowledge 
of what the evidence which they could call 
really was, been given to this case before 
plunging into it with an eye to th^ 


standard pattern I have previously mentioned, 
all the evidence that was necessary or ever 
likely to be referred to again could very 
easily have been laid before the Court in 
two or at most three days. But as both 
parties appeared as bent upon taking the 
somewhat tedious and profitless course that 
was taken, and no doubt the case will be 
carried to the Privy Council, I will say no 
more on that point. Perhaps 1 am wrong 
and the learned Counsel may prove to be 
right, but it will be seen that in this 
judgment, just as in the concluding addresses 
of Counsel on both sides to me, very 
little use indeed has been made, or (from my 
point of view) ever could profitably have 
been made, of a very great deal of the evi- 
dence, oral or documentary, which now forms 
the bulky record. 

I find then that the railway company is 
liable for the origin of the fire and the 
entire resulting loss. I find that the defend- 
ant-company has entirely failed to show that 
in dealing Avitli these goods it exercised all 
the care that an ordinary man would have 
exercised, had the goods been his own and 
the whole machinery of transport under his 
own control. And I find that the defendant- 
company is not liable in respect of negligence 
or carelessness in dealing with the fire after it 
was discovered. 

Suit decreed. 

Attorneys for the Plaintiffs: Messrs. Capfahi 
and Vaidya, 

Attorneys for the Defendants; Messrs. 
Crawford, Brown *5’ Co. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1277 of 1912. 
March 11, 1914. 

Present : — Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Banerji. 
PITAMBAR LAL and another — Plaintiffs 
— ^Appellants 
versus 

SITAL AND ANOTHER — DEPENDANTS — 
Respondents. 

Hindu Law — Joint family-^Deht tuTcen by managing 
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member of family fo purchutfe property for ami ivith 
consent of adult )n''mbers, whether burling on 
family. 

Whore with’ the consent of all tho adult members 
of a joint Hindu family tho managing: member of 
tho family purchased a property for the bouotit of 
the family and in order to secure money for tho 
purpose of paying the price of that property he 
alone mortgaged a joint property; 

Hehlf that the mortgage was a debt for wldch the 
family property was liable. 

Second appeal from a decree of District 
Judge, Allahabad. 

Messrs. S. C, Ghandhri, Pearey Lai Bnnerji 
and lima Skanker for the Appellant. 

Messrs. Datti Lai, Bam Naraya7i and 
Damodar Pas, for the Respondents. 

JUDGMENT. — This appeal arises out of a 
suit on foot of two mortgages, one dated 
the 30th of October 1897 and the other 
dated the 10th of September 1901. The 
name of the mortgagor was Bipat. Bipat 
was undoubtedly the managing member of 
the family to wliich the defendants belong. 
He was the father of some of the defendants 
and grandfather of others. The Court below 
has granted a decree for the sale of the 
mortgaged property on foot of the mortgage 
of the 30th of October 1897, but has dismissed 
the suit of the plaintiff in so far as he seeks to 
realise the amount of the mortgage dated 
the 10th of September 1901. Certain facts 
are admitted. The mortgage was made by 
Bipat alone. The purpose for which the 
money was raised was to purchase a house 
which had belonged to a Avoman, named 
Mmamviat Mango. The house was in fact 
purchased and the present mortgage in- 
cluded not only the property Avhich the 
plaintiff now seeks to sell but also the very 
house which was purchased. Later on a 
certain person, claiming to be the reversioner 
to the property which Mnsammat Mango 
held as a Hindu widow, brought a suit to 
set aside the sale to Bipat. To that suit 
the present defendants were made parties as 
well as Bipat. All these persons resisted 
the suit, and even after the death of Bipat 
the present defendants ’appealed, still con- 
tending that the sale was a valid sale. 
There is the clearest admisssion that they 
were interested in the sale and that the sale 
made by Mnsammat Mango was a sale to 
the whole undivided Hindu family. It is 
impossible to arrive at any other conclusion 
but that the purchase of Mnsammat Mango’s 


hou.se was a purcha.se by and for the benefit 
of the whole family, which was consented to 
by every adult member. The Court below 
has lield that the legal necessity was not 
proved. This is true to this extent that 
it was not proved that the family could not 
po.ssibly have lived without the purchase of 
the hou.se. The learned Judge points out 
that they had managed to get on even 
after the loss of the house. There can be no 
dispute that the house was purchased by the 
whole family and with the consent of every 
adult member. Under the circumstances we 
consider that the mortgage which Avas made 
to secure part of the purchase-money which 
had to be borrowed, is a debt for Avliich the 
family property is liable. The only other 
plea is that the rate of interest was exorbitant. 
We cannot say that tho rate of interest is so 
exorbitant as to justify us in .setting asido tho 
contract of the parties. We, however, think 
that farther interest should not be allowed. 
We, accordingly, allow the appeal, vary tlie 
decree of tho Court below by giving a decree 
in re.spect of the claim on tho bond of the 
lOth of September 1901 also. The plaintiff 
will get interest upto the date we fix for 
payment at the contractual rate, thereafter 
no intere.st will bo allowed. We fix six 
months from this date for payment and we 
direct that the parties do abide their owi 4 
costs in all Courts as I'egards this part of 
the claim. 

Appeal allowed* 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Petition. 

February 28, 1914. 

Prese7if: — Mr. Justice Macleod. 

In re THE PIONEER BANK Limited. 

In re CHAINRAI VELERAN- -Petitioner. 

Companies Act (TI of 1882), 8. l2S—PeHfion for 
poinding up — Grounds fobe alleged — Petition by creditor 
or share-holder — Distinction — Discretion qf Court. 

In Boction 128 of tho Indian Companies Act 
the first four grounds for winding up a com- 
pany are specific, and any other ground alleged 
under (c) must be of a like nature to those given 
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niidor lioadin^^s (.<) to (d). A pofition by a 
sharo*liol(k*r for wiiitling up stands on a differoiit 
footiii*^ to a petition by a creditor It should bo 
more closely scrutini/('(l on jjreseidation. The usual 
ground for a crc'ditor’s petition would lx* that the 
respondent-company is un ible to jiay its debt, and 
in such a case tin* company must pay the debt or 
submit to a winding U[) order. A share-holdt*r’s 
petition must, as a general rule, allege one of the 
grounds under headings (a), (h), (c) and (d) or any 
ground which the (Vuirt is sjiti.stied is of a like 
nature to those in sectmii 128, and it* any if those 
grounds are alh'ged, tin* C mit wnll, under ordinary 
circumstances, admit the petition. If an^" other 
grounds are alleged the p^'lition does mit satisfy the 
requirements of the Act. 

There is nothing in the Act or Rules which 
dt'prives the Court of the discretion which it has in 
every other case so that th .' Court may, if it thinks 
ftt, refuse to admit a pi'titioii, or, as an alternative 
course, give the company coneerued notice that 
a petition has been presented, so tliut it may take 
proce(‘(lings to restrain the p“titumer from pro- 
ceeding w'ith his ])etitioii. 

Where the [letititm 1)/ n sh iro-holder contains 
allegations wliicli all relate (o the internal manage- 
mentor mismanagement of the company’s affairs, 
it is a matter ftir th<‘ sh'nv-holder.s tliomselves to 
deal w’ith, and not one that would call for 
interferenei* hy the Court. 

JUDGMENT. — This petition was pre- 
seiitod on tlie 29fch of November 19l;i 
under tlie Indian Companies Act, VJ of 
1882, praying that the Pioneer Bank 
should be wound up. It came on for hearing 
before mo on the iVth of January and I 
adjourned it in order to enable the share- 
holders of the Bank to meet and ascertain 
whether they should continue the business 
or pass a resolution for the voluntary winding 
up of the Bank. The share-holders have 
now decided to continue the business and, 
therefore, the petition stands dismissed for 
this reason that it does not comply with 
the iirovisions of section 181 of the Indian 
Compaiii(JS Act, which states tliat the peti- 
tion must allege facts which, if proved, 
will justify an order for winding up the 
Company. Section 128 enacts the circum- 
stances under which a company may bo wound- 
up by the Court : — 

(a) Whenever the Company has passed 
a special resolution requiring the 
Company to be wound up by the 
Court ; 

(h) Whenever the Company does not 
commence its business within a 
year from its incorporation or 
suspends its business for the space 
of a whole year ; 


(c) Whenever the members are rcducM 

ill number to less than seven ; 

(d) Whenever the Company is unable to 

pay its debt ; 

('») Whenever for any oilier reason of 
a like nature the Court is of 

opinion that it is just and equity- 
able that the Company should be 
wound up* 

The first four grounds for winding up 
a Company are specific, and any other 
ground alleged under (c) must be of a like 
nature to those given under headings (a) 
to (d). The allegations in the petition 

all relate to the internal management or 
rather mismanagement of the Company’s 
affairs and tliat is a matter for the share- 
liolders themselves to deal with. It is 

not a matter that would call for interfer- 
ence by the Court ; so this petition is 
not in accordance Avith the provisions of 
the Act, and if it had I)'‘en presented to 

me, I should have declined to ui^cept it. 
There is no obligation whatever on the 
Court to admit a petition merely because 
it is presented. In the first place it must, 
as I have already stated, allege facts which, 
if proved, would justify an order for wind- 
ing up a Company and, therefore, perusal 
is necessary. But even if a petition does 
allege such facts, then the Judge has a 
discretion, since the admission of the peti- 
tion must inevitably damage the credit of 
the Company concerned, to consider whether 
it really is a homi fide one. Otherwise the 
door would be laid open to unlimited 
opportunities for blackmail, especially iii 
times of financial panic. For a discontented 
share-holder might cause serious, if not 
irreparable, damage to a Company by pre- 
senting a petition which, if the Judge were 
bound to accept it, would, under rule 63(1, 
have to bo advertised in the neAVspapers 
fourteen days before the hearing, with the 
result that the Company would have to 
close its business for the time, as no 
Director would dare to authorise payments 
being made which he might be liable to 
refund in the case of a winding up order 
being passed. 

In this case, the petitioner is a share- 
holder for ten shares, on which Rs. 100 havfe 
been paid up and on which there is a liability 
f Rs. 150, It is difficult to conceive that 
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the petitioner was actuated by proper 
motives in presenting his petition, which, 
if successful, would most probably result, 
BO far as he was concerned, in his being 
called upon to pay another Rs. 150. A 
petition by a share -holder stands on a 
different footing to a petition by a creditor. 
It should be more closely scrutinized on 
presentation. The usual ground for a 
creditor’s petition would bo that the respond- 
ent-company is unable to pay its debts, 
and in such a case the company must pay 
the debt or submit to a winding up order, 
A share-holder’s petition must, as a general 
rule, allege one of the grounds under headings 
(a), (5), (c) and (d) or any grounds which the 
Court is satisfied is of a like nature to 
those in section 128, and if any of those 
grounds are alleged, there is little doubt 
that the Court will, under ordinary cir- 
cumstances, admit the petition. If any 
other grounds are alleged the petition does 
not satisfy the requirements of the Act. 
The procedure provided by the Act and 
the Rules on the presentation of petitions 
for winding up do not seem to my mind 
to be as clear as they ought to be, and 
I, therefore, take the opportunity of point- 
ing out that, in my opinion, there is 
nothing in the Act or Rules which de- 
prives the Court of the discretion which it 
has in every other case, so that the Court 
may, if it thinks fit, refuse to admit a 
petition, or, as an alternative course, give 
the company concerned notice that a 
petition has been presented, so that it 
may take proceedings to restrain tlie 
petitioner from proceeding with his peti- 
tion. 

Ill this case the company has not 
pressed for costs against the petitioner, as 
I am told such an order would lie valueless 
to them, the petitioner not being a man 
of any means, and, therefore, it has consented 
to the petition being dismissed without 
costs, otherwise, I should have made the 
petitioner pay its costs. 

Petition dismissed. 

Attorneys for the Bank: Messrs. Matuhhai 
Jamietram Sf Madan, 

Attorneys for the Petitioner : Messrs. Patel 
Sf Ezekiel, 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1472 of 1913. 
July C, 1914. 

Present-. — Mr. Justice Sunder Lai. 

RAM KISHUN and others — Defendants 
— Appellants 
tersns 

BANW A.RI RAI and others — Plaintiffs-^ 
Respondents. 

Public highway — Special damage — Paamge narrowed 
— Two decrees in same terms — Only one decree appealed 
against — Other decree, effect of. 

Whore a public passage of 2J: cubits width has 
been narrowed down to 22 inches, there is special 
damaj^e inasmuch as leaving such a narrow passage 
as 22 inches is practically blocking the road. 

Where there are two decrees in the same terms 
and only one of them is appealed against, the other 
decree wouM stand even if the decree appealed 
against is set aside. 

Second appeal from the decision of the 
Sjbordinate Judge of Ghazipur, dated the 
11th of August 1913. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. Hnribans Sahni, for the Respondents. 

JUDGMENT. — This appeal relates to a 
right of way through a certain passage which 
has been found to be an old and ancient 
public passage to the house of the plaintiffs. 
The passage used to be over 2 t cubits in 
width. It has now been narrowed down to 
22 inches. The Court below has made an 
order directing the defendants to pull down 
his wall so as to leave a wider passage to 
the extent specified in the decree. Mr. 
Agarwala on behalf of the appellants has 
argued that the passage being a public way 
the plaintiffs are bound to prove special 
damage before they can maintain the suit. 
The Court below has found that the plaint- 
iffs had suffered special damage and on that 
view decreed the claim. It appears accord- 
ing to the finding of the Court below that 
the passage was one for men and cattle. I am 
not sure whether a space of 22 inches leaves 
enough room for passage for the purposes of 
which the road was usable. It has also been 
found that the plaintiff in order to get to 
his house now has to make a long detour [see 
Ohisu Mai v. W.K. Porter(l)]. In my opinion 
leaving such a narrow passage as 22 inches 
is practically blocking the road. In ordinary 
domestic life in India it is often necessary to 
bring baskets containing fruits or vegetables 
to one’s house and it may be necessary for 


(1) 10 Jnd. Gas, 908i 8 A* U I 7l9j 33 A, 641, 
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the plaintiffs to bring such things. Death 
may occur in the family and the corpse has to 
be carried in the customary mode. I think 
under the circumstances special damage has 
been made out. I accept the findings of the 
Court below and dismiss the appeal with 
costs. 

I may also mention that in the Court below 
there were two appeals in each of which a 
decree was made. Both of these decrees are 
in the same terms. Mr. Agarwala has filed 
an appeal against one decree only and even if 
one decree is sot aside, the other will stand 
in exactly the same terms. In that view 
also the appeal fails. 

Ap})eal diamiamL 


CALCUTTA HIGH COURT. 

Civil Rule No. 1402 oe 1913. 

June 4, 1914. 

Present ; — Justice Sir Asutosh Mookerji, Kt., 
and Mr. Justice Beach croft. 
SASIBIIUSHAN MOOKERJEE 

AND ANOTHER — PETITIONERS 
versus 

RADHANATH BOSE — OppO'Ute Party. 

Coni Procedure Code (.Iff V of 1908), .^.s. 47, 151 — 
R'ivokiny order for delivery of pottseseum to eAvcution 
purrhasei'j ivhether an order inthin s. 1-7 of the 
Code — Inherent power of Courts where to he exerciaed — 
Jurisdiction. 

An executing Court’s order under section 151, 
Civil Procedure Code, 1908, re-calling on tlieapp ‘nl of 
the judgniont-debtor an order ])roviously made for 
delivery of possession of immoveable property to 
the transferee from the purchaser at execution 
sale, is not an order falling wdthin section 47 of the 
Code and, as such, is not ajipealable. 

Th ' Court has no power t > grant such a relief to a 
party in the exercise of its inherent power within tlio 
meaning of section 151, Civil Procedure Code, 1908, 
as it is forbidden to do so by the oxjiross 
provisions of the Code. 

Principles regulating the exercise of tlie inherent 
power of the Court discussed. 

Hiilcnni Ch'ind. v. Kaniuhinand Singh, 33 C. 927; 3 C. 
L. J. 67, referred to. 

It would be a patent misapplication of section 
151, if in tho exercise of its inherent power a Court 
were to assume jurisdiction to grant a review 
wh'^ro it has b3en expressly forbidden by tho 
Legislature to entertain such an application. 

The inherent p )Wor of a Court can only be invoked 
for tho attainment of the ends of substantial justice 
for tho administration of which alone the Courts 
exist, 


Whore tho effect of the order of tho Court would 
bo that one of the parties would be needlessly 
driven to a suit for possession to which no defence 
is possible on behalf of tho other party in whose 
favour tho order has been passed, tho Court should 
not exorcise its inherent power. 

Rale against an order of the Munsif, Barui- 
pore, dated 9th September, 1913, 

Mr. S. P. Sinha (with him Babus Joges 
Chandra Boy, Ahilya Charan Bose, Anilendra 
Nath Boy Chaudhuri, Tlira Lai Chakraverty, 
Satindra Nath Mookerjee, Satis Chandra Mnn- 
shi), for the Petitioners. 

Babus Mohendra Nath Boy and Manmotha 
Nath Boy, for the Opposite Party. 

JUDGMENT.— We are invited in this 
Rule to set aside an order by which the 
Court of first instance has, under section 
151 of the Civil Procedure Code, 1908, 
recalled an order previously made for delivery 
of possession of immoveable property to a 
purchaser at an execution sale. The events, 
which have led up to this order, are matters 
of record and may be briefly recited. On 
the 25th May 1902, one Krishnadhan 
Mookerjee obtained a mortgage -decree 
against Radhanath Bose, now opposite party 
in tliis Rule. The decree was for Rs. 589 
and was made absolute on the 27th November 
1902. A payment of Rs. 200 was made in 
part satisfaction of the decree, and the decree- 
holder took out execution for the balance. 
The mortgaged property was sold on the 
5th !March 1903 and was purchased by tho 
decroe-liolder for Rs. 300. Tho sale was con- 
firmed on tho 14th April 1903 and the 
application for execution was dismissed on 
part satisfaction, as the decree-Iiolder took 
no further steps. On tho 21st June 1912 
Sasibhusan Mookerjee, now petitioner before 
this Court, applied to the Court for a certificate 
of sale. He alleged that his father Krishna- 
dhan Mookerjee, who had obtained the 
mortgage-decree and purchased the property 
in execution, had died and had left Iiim as 
his sole representative. On the 22nd 
November 1912 the Munsif, Babu Nripendra 
Nath Cuba, ordered tho issue of the sale 
certificate, and five days later the document, 
duly drawn np and signed, was made over 
to the applicant. On the 16th February 
1913 Sasibhusan Mookerjee conveyed the 
property to Homangini Dassi for a considera- 
tion of Rs. 300. On the 24th April 1913 
Sasibhusan Mookerjee and Hemangini Dassi 
p^ado a joint application for cleli very of posses* 
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sion of the land sold; the application was jointly 
made, obviously with a view to avoid any 
question as to the reality of the conveyance. 
On the same date the Court called for the 
record, and two days later Bnbu Nripendra 
Nath Guha, Munsif, ordered notice to issue 
on the judgment-debtor to show cause why 
the petitioner should not be substituted in 
the record in place of the auction-purchaser, 
■Krishnadhan Mookerjee. Notice was issued 
accordingly; and on the 3rd May 1913 Babu 
Saroj Kanta Bancrjee, who had succeeded 
Babu Nripendra Nath Guha as Munsif, 
recorded in the order-sheet that notice had 
been served, made an order for substitution 
and directed writ of delivery of possession 
to isiJue. On the 10th May 1913 the writ 
was executed, and possession was delivered 
to the petitioners. On the 15th May an 
entry was made in the order-sheet that 
possession had been delivered and that the 
case had been disposed of. On the 30th 
May 1913 Radha Nath Basu, the judgment- 
debtor, applied for review of the orders of the 
24th and 26th April and 3rd and 15th May 
1913. This application was made to Babu 
Nripendra Nath Guha, Munsif, who had 
returned to the station on transfer of Babu 
Saroj Kanta Banerjee. The application for 
l»eview attacked the orders as fraudulently 
obtained on the basis of a fraudulent execu- 
tion sale brought about by the decree-holder 
without notice to the judgment-debtor. On 
the 5th June 1913 Babu Nripendra Nath 
Guha refuwsed the application for review on 
the ground that in view of Order XL VII, rule 
2, of Code of 1908, he was not competent to 
entertain an application for review of orders 
made by bis predecessor. T>vo days later the 
judgment-debtor applied to Babu Nripendra 
Nath Guha to consider the propriety of the 
orders of his predecessor in the exercise of 
his inherent powers under section 151 of the 
Code. The execution-purchaser and his 
transferee protested that the matter could not 
be re-opened in this way. No heed was paid to 
this objection, and on the 9th September 1913 
Babu Nripendra Nath Guha cancelled the 
order for delivery of possession made by his 
predecessor, on the ground that the application 
was manifestly barred by limitation as it 
had not been presented within three years 
of the date of confirmation of the sale. We 
are now invited by the execution-purchaser 
'and his transferee to hold that the last order 


of Babu Nripendra Natli Gulia, by which he 
has cancelled the order of his predecessor 
for delivery of possession, was made without 
jurisdiction. A preliminary objection has 
been taken on behalf of the judgment-debtor 
that the execution-purchaser has misconceived 
his remedy, that the order of the Munsif, 
wdiether rightly or w'rongly made, falls 
within the scope of section 47 of the Code 
and that it should have been challenged, 
if the purchaser was so advised, by way of 
an appeal to the District Judge. We are 
of opinion that the order of the Munsif was 
not open to appeal and tliat the preliminary 
objection must bo overruled. 

It was observed by this (kmrt in the case of 
liaghnbar Dayal v. Jadu Naudan (l), following 
Joytara v. Tmu Kr/s'hna (2) that the answer 
to the question, whether an order in execu- 
tion proceedings is within the scope of section 
47, depends upon its nature and contents. 
If it decides a question relating to the t*xe(*u- 
tion, .satisfaction or discharge of the decree 
and if the decision has been given between 
the parties tothe suit or their reprcsentative.s- 
in-interest the order falls within the .scope 
of section 47, is, consequently, a decree within 
the moaning of section 2 and is open to 
appeal under section 96. I jet us test the 
order in the present caso from this two-fold 
point of view. i)oes it decide a question 
relating to the execution, satisfaction or 
discharge of a mortgage-decree? The answer 
must plainly bo in the negative. Tlio moi*t- 
gage-decree has been executed; the .sale has 
taken place and has become absolute. The 
decree has been declared to have been 
.satisfied in part. I'he position as it stood 
on the 14th April 190.3, when the sale vva.s 
confirmed and the application for execution 
was dismissed on part .satisfaction, would not 
be affected in the remotest degree by the 
fate of the application by the purchaser for 
delivery of possession of the property sold 
to him. If the application was granted, it 
could not give greater validity to the order 
for confirmation of sale tlian what it pos.sess- 
ed. On the other hand, if the application for 
delivery of possession was refused, it could 
not invalidate the sale or nullify tlie part 
satisfaction of the decree. In our opinion, 

(1) 13 Ind. Cns, 365; 15 C L. J. 89j 16 C. W. N. 
730. 

(2) 7 Ind. Caa. 769,- 13 C. L. J. 257,- 15 0. W. N. 612'. 
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it is impossible to hold that the order for 
delivery of possession to the purchaser in 
this case is an order relating to execution, 
discharge or satisfaction of the decree. But 
let us assume that, by some stretch of 
language, the order for delivery of posses- 
sion to the purchaser may be deemed an 
order rehiting to execution of the decree. 
The point still remains whether the ques- 
tion, which arises on the application for 
delivery of possession, arises between the 
parties to the mortgage suit or their repre- 
sentatives. It is argued that because the 
purchaser happened to be the decree-holder, 
tlie question which arises between the pur- 
chaser and the judgment -debtor may be 
deemed to arise between the decree-holder 
and the judgment-debtor. This contention is 
clearly fallacious, for the two capacities of 
the petitioner, namely, that of decree-holder 
and of purchaser, are radically distinct. 
Til is distinction was recognised in the case of 
N(uu(, Kumar Boy v. Oolam Chunder Bey (3), 
where it >vas held that an order under sec- 
tion 312 of tlie Cvodo of 1882 for reversal of 
an execution sale cannot be treated as an 
order under section 244 because the decree- 
holder happens to be the auction-purchaser. 
It was conversely held in llira Lai v. 
Chandra Kanta (4) that if the question really 
arises between the decree-luilder and the 
jiulgnient-debtor, it does not lose that 
character merely because it also affects the 
auction-purchaser who is a stranger to the 
suit. It is plain that the judgment-debtor 
cannot take advantage of the ciiTumstance 
that the decree-liolder is the auction-pur- 
chaser with a view to make the question one 
under section 47, any more than the execution- 
purchaser can rely upon his decree-holder 
character for a similar purpose. It is well 
settled tliat when the purchaser is not the 
decree-holder, a question which may arise in 
the proceedings for delivery of possession 
between him and the judgment-debtor, does 
not fall within the scope of section 47; 
Kishorl Mohuii v. Chunder Nath (5), Krishna 
V. 11, Sarasivafnla (()). AVhen, liowever, the 
purchaser happens to be the decree-liolder the 
view has sometime been taken that the ques- 

(a) IH C. 422 

(4) 2() c. rm, a c. w. n m 

(5) 14 0.041.. 

(0) ai M. J77; 3 M. L. T. 30(5 


tion of delivery of possession falls within the 
scope of section 47: Madhmudan v. Gobinda{7 ), , 
Saiatoolla v. Baj Kumur (8), Bata Narain v. 
Bandi Pershad (9), Hari Charan v. Mon Mohan 
(10); Kasinatha v. Utlmmansa (11), This 
view has been carried to its logical conclu- 
sion, and it has been maintained in Sadashiv 
V. Narayan (12), and Kottayat v. Baman 
(13) that a decree-holder auction-purchaser 
must obtain delivery of possession by an 
application to the execution Court and cannot 
maintain a suit against the judgment-debtor 
for recovery of possession. The contrary 
view is supported by the cases of Bhimal Bas 
v. GaneshaKoer{X^)\ Mahomed Mosraf v. Rahil 
Mia (15); Jagarnath Marwari v. Kartick Nath 
(16), and it is worthy of note that in some of 
the cases where the view first set out has 
been maintained, the Court has adopted the 
conclusion with reluctance and liesitation 
because it felt bound by previous decisions: 
Kattayat v.i?rt»ma(13), tlandhtt\,Htissain(Xl), 
The cases were elaborately reviewed by a 
Full Bench of the Allahabad High Court in 
Musammat Bhagwati v. Banwari Lai (18), and 
the principle was affirmed that a decree-holder, 
whetlier holding a decree for sale under 
a mortgage or a simple money-decree, 
who purchases at a sale held in execution of 
such decree, property belonging to his judg- 
ment-debtor is in the same position as would 
be any other purchaser at an auction sale 
held in execution of such decree. We are 
of opinion that the order we are called upon 
to consider in the present case does not fall 
within the scope of section 47, and could not 
have been challenged by way of an appeal to 
tlie District Judge. Wo must, consequently, 
examine whether the Munsif >vas competent 
to re-call the order of his predecessor. 

Rule 2 of Oixler XL VII of the Code makes 
it plain tlial the order of the 3rd May 1913 

(7) 27 C. 31; t C. W. N. 417. 

(8) 27 C. 709; 4 C. W. N. C81. 

(9) 31 C. 737. 

(10) 20 Iml. Cas. 874; 18 C. W. N. 27. 

(11) 25 M. 529; 12 M. L. J. 1. 

(12) 11 Tmi. Caa. 987; 35 B. 452,15 Bom. L. 

661. 

(13) 20 M. 740; 13 M. L. J. 237. 

(14) 1 (\ \V, N. 058. 

(15) 0 C\ L. J. 719. 

(16) 7 C. L .T. 100. 

(17) 2S]\t.87, UM.L. J. 474. 

(18) 1 Tiul Cna. 410; 31 A. 82; 6 A. h. J. 71; 5 M. 
L. T. 185. 
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for delivery of possession made by Babu Saroj 
Kanta Banerjee could not have been 
reviewed by his successor, Babu Nripondra 
Kath Guha, and the latter officer took this 
view very properly when he dismissed the 
application fcr review on the 5th June 1913. 
But ho subsequently yielded to the invitation 
of the judgment-debtor to grant him relief in 
the exercise of his inherem power, which he 
was forbidden to grant by the express 
provisions of rule 2 of Order XLVII. The 
principles which regulate the exercise of 
inherent power by a Court were explained in 
the case of Hnkuni Chand v. Kamalanand 
Singh (19). It was pointed out that the Code 
of Civil Procedure binds all Courts so far as it 
goes; but the Code is not exhaustive and 
in matters with which it does not deal, tlie 
Court will exercise its inherent power to do 
that justice between the parties which is 
warranted under the circumstances and which 
the necessities of the case require. On any 
point specifically dealt Avith by tlie Code, the 
Court cannot disregard the letter of the 
enactment according to its true construction, 
though as the Legislature cannot anticipate 
and make express provisions to cover all 
possible contingencies it is the duty of a 
Judge to apply the provisions of the hnv not 
only to what appears to be regulated 
expressly thereby but also to all cases to 
which just application of them may be made 
and which appears to be comprehended 
either within the express sense of the laAV 
or within the consequences that may be ga- 
thered from it: Hurra Chnnder v. Shoorodhonee 
(20), Panchanci7i \.DwarkaNath{2l), It would, 
in our opinion, be a patent misapplication by a 
Court of section 151 if it Averc, in the exercise 
of its inherent power, to assume jurisdiction 
to grant arevieAV where it has been expressly 
forbidden by the Legislature to entertain 
such application. There is, however, a 
further objection to the exercise of the 
inherent power of the Court in the present 
case. It is well settled that tlie inherent 
power of a Court can be invoked only for 
the attainment of the ends of substantial 
justice, for the administration of which alone 
Courts exist. Now, what are the merits of 
the case before us? The mortgage -decree - 

(19) 33 C. 927; 3 C. L. J. 67. 

20) 9 W. R. 402. 

21) 3 q. li, J. 20. 


holder purchased the property so far back 
as the 5th March 1903 and the sale was 
confirmed on tlie 14th April 1903. Not- 
withstanding the fact that the judgment- 
debtor had lost his interest in the property 
by the execution sale, ho continued in 
possession. The decree-holder obtained a 
sale certificate and Avas placed in possession 
after notice to the judgment-debtor. Though 
the sale Avas later on alleged to be fraudulent 
no steps have been taken to impeach the 
sale and to have it set aside. Objection is 
subsequently taken that the application for 
issue of sale certificate and for delivery of 
possession Avere both barred by limitation. 
We need not investigate whether this 
objection is or is not Avell-founded in laAv; 
Ave assume that the objection is Avell founded. 
But it if: plain, as repeatedly held by this 
Court, that the sale certificate is merely 
evidence of title; it does not create title: Tmi- 
lardhari v. S>nidf^r Lai (22), K/iohhari v. Jiam 
Prosadi2S),Brajo Nath v. Juggrfaimr{24:)» Con- 
sequently if the execution-purchaser Avere to 
suethe judgment-debtor for declaration of title 
and for recovery of possession at any time 
Avithin 12 years from the 14th April 1903, 
Avhen the sale was confirmed and the title 
vested in the purchaser under section 316 of 
the Code of 1882, there Avould be no answer 
to the claim, as the purchaser Avould be 
entitled to establish his title by evidence 
independently of the sale certific.ate. The 
effect of the order of the Munsif is that 
the purchaser Avould be needlessly driven 
to a suit for possession to Avhich no defence 
is possible on behalf of the judgment-debtor. 
This clearly is not a result for the attainment 
of which a Court should exercise its inherent 
power. 

The result is that this Rule is made 
absolute, the order of the 9th September 
1913 discharged and that of the 3rd May 
1913 restored. The purchaser Avill be re- 
placed in possession in execution of the order 
of this Court, lie Avill also be entitled 
to his costs tliroughout these proceedings. 
We assess the hearing fee in this Court at 
live gold mohurs. 

Utde made ahsoulte, 

(22) 7 C. L. J. 384. 

(23) 7 C. L. J. 387. 

(24) 1 Ind. Gas. 62j 9 C. L. J. 346. 
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llAMNATH VAYAS V, SRI THAKUR BASH BEHARIJI MAHARAJ. 

ALLAHABAD HIGH COURT. 

Civil Revision No. 46 of 1913. 

July 22, 1914. 


Present: —Justice Sir George Knox, Kt. 
RAMNATH VAYAS— Plaintiff- 
Appellant 
versus 

SRI THAKUR RASH BEHARIJI 

MAHARAJ — Defendant — Opposite Party. 

Civil Procedure Code {Act V o/ 1908), s Hd—Boja 
of Tipperah — Suit agninxt Ruling ChieJ — Consent of 
Covernor-General in Council. 

The Raja of Tipperah is a Ruling Chief as described 
in section 86 of tlio Civil Procedure Code and no suit 
against him can be maintained without the consent 
of the Ciovornor- General in Council. 

Application for revision against a decree 
of the Subordinate Judge of Agra, dated 9th 
December 1914. 

Dr. S. N. Hen, for the Appellant. 

Dr. Te} Bahadur Supra, (with him Mr. 
Rama Mai Malviya), for the Opposite Party. 

JUDGMENT. — This application for 
revision of a decree passed by the Subordinate 
Judge of Agra and dated the 9th of Decem- 
ber 1913 arises out of a suit brought by 
one Ram Nath Vayas. In tlie plaint the 
defendants are described as Sri Thakur 
Rash Bihariji Maharaj, enshrined in a 
temple knoAvn as the Tai'cora Temple, situ- 
ated in Bindraban, MohalJa Galibhut, 
under the Superintendence of Raja Birendra 
Kishore Manikya of Agartallali Tareora in 
Bengal, and (2) Plari Mohan Deb, son of 
Har Charan Sainapat, a Bengali Brahman 
at present residing in Bhutwali Gali, Bindra- 
ban, Pargana Muttra, defendants. 

The suit was originally institued in the 
Court of the Additional Munsif of Muttra. 
It was a suit to recover Rs. 90, together 
with costs et cetera from the defendant No. 

1 as the mutwalli and manager of the temple 
of Sri Thakur Rash Bihariji Maharaj. 
There was a prayer in the plaint that if 
for some reason or other defendant No. 1 
be held by the Court to be not liable for 
the amount due to the plaintiff, it may be 
decreed against the estate of the deceased 
debtor who in the suit was described as 
representative and the karpardaz of the 
temple on behalf of defendant No. 1. The 
Additional Munsif of Muttra gave a decree 
as prayed for against defendant No. 1 
only, and no mention is made of defendant 
No. 2. In appeal defendant No. 1 has 


described himself as appellant and arrayed 
as sole respondent Ram Nath Vayas, the 
original plaintiff. Hari Mohan Deb, defend- 
ant No. 2, disappears altogether. 

Plaintiff does not appear to have con- 
sidered himself aggrieved by no decree be- 
ing passed against Hari Mohan Deb in the 
alternative as asked for in the plaint. If 
he had wished to open this question when 
the petition of appeal was filed, he could 
have put in an objection, but he did not 
do so and in appeal the dispute resolved 
itself into the one question, viz., whether 
Raja Birendra Kishore Manikya could or 
could not be sued without the consent of 
the Governor-General in Council. It is true 
that the Appellate Court did record the 
point for determination as to whether 
Mathura Mohan purchased any article for 
the temple and had he authority to pur- 
chase articles on the credit for the temple. 
But this point was never determined. 
The Appellate Court was satisfied that a 
suit against the Raja was not maintainable 
without the consent of the Governor- General 
in Council. The plaintiff takes in revision 
two pleas: (1) that the defendant No. 1 
being the idol of a temple and not a Ruling 
Chief the Court had jurisdiction to entertain 
the suit against the said idol and section 
86 of the Code of Civil Procedure had no 
application, and (2) that defendant No. 2 
was no Ruling Chief. The learned Counsel 
for the petitioner went into a long and 
interesting argument as to whether the 
idol in the temple was or was not a juristic 
person. He referred the Court to a number 
of rulings, tlie chief of which are 
Mamhar Ganesh Tamhekar v. Lakhmiram 
Govmdram (1), Kalldas Jivram v. Gar 
Parjaram Hirji (2), Shri Ganesh Bharnidhar 
Maharajdev v. Keshavrav Govind Kulgavkar 
(3), Tahhoonnissa Bibee v. Koomar Sham 
Kishoie (4) and Syud Shah Alleh Ahmad v. 
Miissamut Bibee Nuseebun (5). But this 
point does not really arise for decision. 
The lower Appellate Court has dismissed 
the^ plaintiff’s claim on the ground that the 
plaintiff has sued a Ruling Chief without the 

(1) 12 B. 247. 

(2) 16 B. 309. 

(3) 13 B. 625. 

(4) 16 W. R. 228; 7 B. L. R. 021. 

(6) 21 W. R. 416. 
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consent of tlie Governor-General in Council. 
No plea has been taken as to whetlier the 
idol can or cannot be made responsible for 
the debt which is said to have been incurred 
on its behalf. It Avas plaintiff’s duty to 
so arrange his suit as to make it cogniz- 
able by the Civil Courts. If the idol was 
responsible Avithout any manager of any 
kind, then the plaintiff should have sued 
the idol without adding to tlio idol the 
name of the Ruling Chief as mohntmim 
xoa niHtwalli. This ho did nv)t do, and 
his suit, therefore, Avas dismissed. 

Some of the arguments in this petition turned 
upon the question as to Avhether Raja Birendra 
Kishore Manikya was or Avas not sucli 
a Ruling Chief as described under section 
86 of the Civil Procedure Code. I have 
considered this point and am satisfied that 
the Court below took a proper vieAA^ Their 
Lordships of the Privy Council in Xeel 
Kistj Deb V. Beer Chunder (fi) held 
that ‘‘the Rajah of Tipperah, though in 
respect to (some of his) lands subject to 
the Laws and Courts of British India, is 
in fact an independent Prince Avith a con- 
siderable territory known as the Tipperah 
Hills,” Aitchison in his Collection of Treaties, 
Engagements and Sanads, Vol. 11 pp. 279- 
283, describe.s the Raja as a Ruling Chief 
with the povA'er of passing sentences of 
death and as feudatory to the Goverment 
of India. 

The petition fails and is dismissed with 
costs. 

Pet it l(ni iUamlssed. 

(6) 3 B. L. tt. 13 (P. C ); 12 W. R. 21 (P. C.). 


ALLAHABAD HIGH COURT. 
Second Civil ArPEAi. No. 17 of 1914. 
July 14, 1914. 

Present: — Mr. Justice Sunder Lai. 

Lain KALYAN MAL —Plaintiff — 

ArPELIiANT 

versns 

SAMONDU AND OTHERS — Defendants— 
Resi»ondk\ts. 

Ayrn TfUfincij Arl {JI .'>S, npplirahiltf y 

»•/;/« f/P of ^Wl nid i lorty-yc of 

S5'‘inimlari efyerl o/, o.i jn /'>/• i.io, tynyf'. 

In 1892 A si p nTion of hi« nir UnnI to 

P. In 1897 ho mortgaged his entire zeiuijnlnyi .share 
to P who, having obtained a decree .thereon, |nirch.t,si*d 


in evoeution tlsoreof the p uTioii which had boon 
morl gaged to i). P sued for ejectment of without 
impluaduig I) and got an order of ('jeetiuent. P now 
seeks to eject D under section OS of the Agra 
Tenancy Act as a tenant of some kind: 

tliat D is a mortgage ^ of ju'opriotary rights 
in tlie sir and until his mortgagi* is satisfied he is 
entitled to retain posse-ssion of the land as sneh and 
that the siihsecjuent mortgage of the zcmnidan rights 
by .1 in favour of P did not entitle P to enter into 
po.^ises.sioii without redeeming that mortgage. 

Second appeal from the decision of the 
District Judge of Moradabad, dated September 
22nd, 1913. 

Mr. M. 1j, Agnricala^ for the Appellant. 

Mr. 3/. Ishaq^ for the Respondents. 

JUDGMENT. — This is a suit for ejectment 
under section 58 of the Tenancy Act. The 
plaintiff sought for the ejectment of the 
defendant from tliree plots of land numbered 
3181, 2811 and 3214. Tliero was no contest 
about tlie last two. The dispute related 
only to plot No. 3181. It was the sir of 
the then zemindar Abdul Rahman. In 
1892 Abdul Rihman mortgaged it Avith 
possession to a certain mortgagee Avho is 
now represented by the c.ontesti ng defend- 
anis in this cast. Later on in 1897 he 
mortgaged his or tire zemindari share to 
the plaintiff* avIio, having obtained a decree 
thereon, purchased the share in execution 
thereof. Tliey triok proceedings for the eject- 
ment of Abdul Rihman anti obtained tirders 
for the ejectment of Abdul Raliman Avith- 
out iniploading tin? defendants as a party, 
^’he mortgagees Avert* thus no parties to 
these proceeding-4. TIni plaintiff now seeks 
tt) eject the mortgagees as tenants of somg 
kind undor section 58 of the Tenancy Act. 
Both the Courts below Irive found that 
the defendants are not teinints but mortgagees. 
They are mortgagees of proprietary riglits 
in the sir and until the mtirtgagc is satis- 
fied, tliey are entitlefl to retain pos.se.ssioii 
of the land as such. The subsequent 
mortgage of the zoniindari rights in 
favour of llio plaintiff in 1897 did not entitle 
him to enter into pnsses.sion of the 
land mortgaged in 1892 to the defend- 
ants Avithout redeeming that mortgage. 
The.se persons, tlierefore, being prior mort-‘ 
gagees in posso.ssion, S(*ction 58 has no 
application. The (h)urts i)olow hav(* rightly 
di.'.niis’iod the suit and I dismiss the appeal 
Avitli cost.s 

, ' ' .^2)ponl dfi missed. 
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HHAWANI DAS V, JUDU SINGH. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1407 op 1913. 
July 4, 1914. 

Present'. — Mr. Justice Sunder Lai. 
BHAWANI DAS and othe uh — Plaintiffs — 
Appellants 
ver8us\ 

BABU SINGH and another — Dependants — 
Respondents. 

Civil Procedure Code {Act T' of 1908), (). XLl, 
r. 33 —Poire r of Appellnte Court to decree suit again sf 
defendant irho wnu CA'cmpted from Uahihfyhy fiint 
Court. 

Whoro a Biilfc against two persons is decreed 
against one and dismissed against the other and only 
the former appeals, making the latter a party to the 
appeal, the Appellate (^ourt can decree the suit only 
against the latter, exempting the appellant altogether 
from liability. 

Iinhiehunni Nnii v. Norayuna Namhudri^ 21 Ind. 
Cas. 767; (1913) M. W. N. 1024, referred to. 

Second appeal from the decision of the 
District Judge of Agra, dated August 19th, 
1913. 

Mr. Mohan Lai Sandal, for the Appellant.s. 

Mr. *S. K. Dar, for the Respondents. 

J UDGMENT.- -This is an appeal in a 
suit for the recovery of a sum of Rs. 312 
■which the plaintiffs claimed to recover either 
from Thakoor Sheopal Singh or from Balm 
Lai. The plaintiffs were mortgagees of the 
property in suit. According to their case 
Babu Lai had received the amount nenv 
claimed on account of rent of the mortgaged 
property for and on behalf of the plaintiffs. 
The defence of Babu Jjal was that he had 
been collecting rent on behalf of his master, 
Sheopal Singh, and that he was not personally 
responsible for the rent so collected which was 
handed over to his principal. The Court of 
first instance held that Babu Lai was the 
lessee on behalf of the plaintiffs and that he 
was really re.spoiisible for the rent. It gave 
a decree against Babu Lai and exempte<l 
Sheopal Singh. Babu Lai appealed against 
the decree of the Coiu't below. The plaint- 
iffs preferred no appeal against the decree in 
so far as it dismissed the claim against 
Sheopal Singh. On appeal the Court below 
has found that Babu Lai was not a lessee on 
behalf of the plaintiffs and that he is not 
personally responsible for the money collect- 
ed by him wliich he did for and on liohnlf of 
Sheopal Singh. It dismissed the claim against 
Babu Lai. Shet^pal Singh was also a party 
respondent to the appeal in the Court below. 
He seems to have put in his appearance 


in that Court, and it was as against him that 
the finding has been arrived at that it was he 
who actually received the money now claimed. 
No decree was, however, made against him. 
The plaintiffs have preferred the appeal in 
this Court and have made both Babu Lai and 
Sheopal Singh parties respondents to this 
appeal. 

Mr. Sandal on behalf of the appel- 
lants, accepting the finding of the Court below, 
contends that a decree ought to be made for 
the money claimed against Sheopal Singh. 
He relies upon rule 33 of Order XLl of the 
Code of Civil Procedure and in support of his 
case cites a ruling of the Madras High Court 
reported as Imhichnnni Nair v. Narayana 
Namhudri (1). So far as the Courts’ power 
to grant a decree like this against Sheopal 
Singh is concerned it is hardly necessary to 
cite any case as the illustration given to the 
section is a case exactly in point. The 
rule was adopted from Order 58, rule 4, of 
the Rules of the Supreme Court in England, 
and this case shows how necessary the rule 
is to meet cases where one or oOher of the 
defendants is responsible for the claim though 
it is not quite clear befoi'e the decision of the 
Court which of them w'as so responsible. 
Following the ruling of the Madras High 
Court, I allow the appeal and make a decree 
for the amount claimed against Sheopal 
Singh. Slieopal Singh has not appeared in 
this Court, but as he appeared in the Court 
below it is unnecessary to remand the case 
for any further findings, as the actual collec- 
tions admitted to have been made by Babu Lai 
are greater than the amount claimed. I 
decree the claim against Sheopal Singh with 
costs in the Court of first instance. The 
plaintiffs wdll bear their own costs in this 
Court and in the Court below. They will 
have to pay tho co.sts of Babu Lai in all 
Courts including C )uusers fee in this Court 
on the higher scale. 

Suit decreed agnin.d Sheopal Sivylt, 

(1) 21 Iiid. Cas. 767; (1913) M. W. N. 1024. 
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CALCUTTA HIGH COURT. 

Civil Appeal from Order of Remand 

No. 517 OF 1912. 

March 9, 1914. 

Present : — .Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 
KATYAYANl DEHI -Defendant- 
Appellant 

VQVSilS 

PORT CANNING and LAND IMPROVE- 
M E NT CO. — Plaintt ff — Respondk nt. 

Vtincipnl and agent — Pnnctpal hound by hit^ agrnt'x 
acta -Ratification —Full I'noudedge of transaction 
— Evidence — Memorandum of arrangement^ whether 
adniissihlein evidence v'lthniit registration — Registration 
— Mouraai and inokarari tenure —Specified maximum 
rent —Knhanceahility of rent. 

A momoraufluTu embodying an arrangement for re- 
clurnation of land and the terms on vvhieli the gran- 
tees are to liold the land, does not demise any ])ro- 
p n'ty and is neither a lease nor an agreemthit to 
leas'* and is, thendore, admissible in evidence with- 
out registration. 

Where the memorandum contained an exjiress 
re'.:ital that the tenure wms mouraai and molarari 
and there w'as no ))i-ovisiou to enhanet* the rent after 
a <M'rtain maximum was reached' 

Held, that the tenure w'as intended to be not euhan* 
coible after the speeilied maximum w.is reached. 

Every act done by an a'. 4 oul in t he course of his 
employment on behaif of his jnincipal and w’ithin the 
apparent scope of his authority binds the principal, 
unless the agent is in fact unautliorized to do the 
part icular act and the per.son dealing with him has 
notice that in doing such act he is exceeding his 
authority. 

National Bolivian Co. v. TriL'.oa, .5 A. C. 1*70 at }». 
209; 4d L T. 60; Duke of Beaufort v.Neeld, 12 Cl. 
& F. 248; 9 Jur. 813; 8 E. H. 1399 and Trukett v. 
Tomlinson, (1862) 13 C. B. (n. s ) 663; 7 L. T. 678; 
143 E. R. 263; 13 4 R. B. 688, relied on. 

A principal cannot, on his own authority, ratify 
a transaction in part and repudiate it as to the rest* 
and hence the general rule is that where ratification is 
established as to a part, it opi’ratcs as confirmation 
of t ho whole of that particular transaction of the 
agent. 

Attwood V. Small, 6 Cl. F. 232; 2 .Tur. 200; 7 E. 
R. 684; 49 R. R. 115 and Bristow v. Whit mote, 9H L 
C. 391; 31 L. J. Ch. 467; 8 .Tur. (n. s )1 291; 4 L T 
622; 9 W. R. 621; 11 E. R. 781; 131 R. R, 242, Story 
on Agency, section 250, followed. 

But before a principal can be held bound by his 
ratification, he must bo proved to have full knowledge 
or at any rate Tneans of knowledge of all the 
essential facts of the transaction into which tho 
agent has entered on his behalf, 

Savery v. King, 5 II. L. C. 627; 26 L. J. Ch. 482; 2 
Jur. (n. s.) 503; 4 W. R. 471; 10 B. R. 1046; 101 R. 
R. 299; Kaseier v. Lemoyne, 5 C. B. (n. s.) 530; 28 L. 
J. C. P. 103; 4 .Tur. (n. s.) 1279; 7 W. R. 14; 141 E. 
R. 214; 116 R. R. 753 and Gunn v. Roberts, 9 C. P. 
331 at p. 336; 43 L. J. C. P. 233; 30 L. T. 424; 22 W. 
R. 652; 2 Asp. M. C. 2.30, relied on. 

Appeal from an order of the District Judge 
of 24-Fergannahs, dated 14th August 1912, 


reversing that of the Sub-Judge, Alipore, 
dated 18th September 1911. 

Babus Nil Madhab Bose, Vaida Nath Dutt 
and Iliralal Chackravartty, for tlie Appellant. 

Dr. Bash Bohary Ghose and Babus Gohind 
Chandra Bey Boy and Snrendra Kumar Bose, 
for the Respondent. 

JUDGMENT. — The suhstautial question 
in controversy in this appeal is, whether 
the rent of tlie tenure lield by the defendant- 
appellant under the plaiiitiffs-respondents is 
enhanceablc. The plaintiffs constitute a Joint 
Stock Company which has its head quarters in 
Bombay and its local office in Canning Town. 
On the 20th October 187(5, the Company 
appointed one Cowasjee Edalji as their 
attorney to take and obtain possession of the 
property which includes the disputed tenure. 
On the 8th March 1885 Cowa.sji Edalji drew 
up a memorandum which embodied the 
arrangement made by him on behalf of the 
Company with five persons, who were teachers 
by profession, and constituted a company 
known as **Teacher and Company.” The 
memorandum recited that with effect from 
the commencement of the year 1291, that is, 
from the 12th April 1884, Teacher and 
Company had taken possession of a thousand 
highas of land in three separate parcels 
within defined boundaries. The jungles were 
to bo cleared by the lessees, the lessor Com- 
pany to contribute to the expenses of reclama- 
tion at the rate of Re. 1 per higha in the 
case of two of the parcels and at the rate of 
Re. 1-8 per Z>/^/iainthe case of the other parcel. 
Tho land was to bo held rent-free for the 
first four years; in the fifth year, rent was to 
be paid at the rate of four annas per higha; 
in the sixth year at 8 annas per higha; in the 
seventh year at 12 annas and in the eighth 
year at Re, 1-1 per higha. It was further 
.stated that the last mentioned rate of Re. 1-1 
per higha was to be the maximum rate of rent 
in rnourasi muharari tenure. This memo- 
randum was signed by Cowasji Edalji as 
agent of the lessor Company and also by 
Dwarkanath Roy, their Superintendent, and 
was made over to the le.ssees. It is not 
di.sputed that the terms of this arrangement 
have been carried out and in accordance 
therewith the lessees have constructed the 
u.sual embankments and culverts, have 
reclaimed the land and have been in occupa- 
tion thereof. A few years after the memo- 
randum, the land was divided amicably amongst 
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leasees, and in 1898 the representatives of two 
of them obtained mourns i mukarari leases 
formally executed in their favour by the 
lessors. The defendant-appellant is the 
daughter and representativc-in-interest of one 
oP the five original grantees. On tlie 11th 
March 1910, that is 25 years after the date 
of the memorandum of arrangement, the 
Company instituted the present suit for 
enhancement of rent of the tenure. The 
Court of first instance lield that the rent was 
not liable to enhancement, but that the Com- 
pany Avas entitled to have the rent re-adjusted 
by assessment of excess lands, if any. Upon 
appeal the District Judge has held that the 
tenure was enhanceable and has remitted the 
case to the Court of first instance for an 
inquiry as to the fair rent payable. The 
present appeal is directed against the order 
of remand. 

The first and the most vital question for 
consideration is, what was the nature of the 
tenancy? It has not been disputed that if 
the memorandum of arrangement is a genuine 
instrument and is admissible in evidence, the 
tenure Avas inmtrasl and mukarari. In the 
Court of first instance, objection aa'us taken 
to the reception of this document in evidence 
on the ground that it Avas neither stamped 
nor registered as required by hiAV. This 
objection Avas overruled and the Subordinate 
Judge also expressed a doubt as to its genuine- 
ness. Upon appeal, no question of admis- 
sibility of the document Avas raised before the 
Judge Avho pronounced in favour of its 
genuineness, and the case has been decided on 
the assumption that the document had been 
properly received in evidence. In this Court 
an earnest endeavour has been made on behalf 
of the Company respondent to support the 
position that the document is not admissible 
in evidence. It has been argued that the 
document is an agreement to lease, if not a 
lease, and that in either view the document 
Avas compulsorily registrable under section 17 
of the Indian liagistration Act, read with the 
definition of the term lease’ given in section 3. 
Reference has been made to the cases of LaU 
Jlia V. Negroo (1), Fnrmanand Das v. Dharsey 

(2), Eamaswamy Ayyar v. Tirupathi (3), 
Champaklatika v. Nafar Chandra Nalk (4) and 

(1) 7 C. 717. 

(2) 10 B. 101. 

(3) 27 M. 43; 13 M. L. J. 366. 

(4) 8 lad. Cas. 44; 18 0. L. J. 300; 13 C. W. N. 630, 


Mahipal Singh v. Lalji Singh (5) to support 
the argument that there Avas a present 
demise made by the memorandum which 
Avas consequently either a lease or an agree- 
ment to lease. We are not prepared to 
accept this contention as Avell-founded. The 
document does not demise any property and 
is neither a lease nor an agreement to lease. 
It is what it purports to be on the face of it, 
namely, a memorandum of the arrangement 
Avhich had been made Avith the grantees by 
the agent of the Company on their behalf, 
under which they had taken possession with 
effect from the 12th April 1884. In this 
vioAv the document was rightly admitted by 
the Court of first instance. Wo may add that 
in that Court defendant called upon the Com- 
pany to produce the counter part of the 
memorandum. Her case Avas that the 
memorandum had been drawn up in duplicate, 
that one copy Avas given to her predecessor- 
in-interest and that the other copy AVas retained 
by the Company. On behalf of the Company 
it was stated tliat the counter part had been 
lost; but it has been explained before us 
that tliis did not mean that the Company 
admitted the genuineness of the 
document produced by the defendant but 
merely indicated that no trace of a counter part 
could be found in their office. The Company, 
hoAvever, produced a book Avhich contained 
an abstract of this memorandum, entered 
some years after the date when the original 
Avas executed. This is plain from the cir- 
cumstance that at the foot of the entry there 
is a note that the land had been parti- 
tioned and the shares of the grantees 
as arranged amongst themselves are 
stated in detail. It may be taken then that 
the entry in the book produced by the 
Company was not contemporaneous Avith the 
execution of the memorandum of arrangement. 
Even if Ave confine our attention to this entry 
it is plain that the tenure was intended to be 
numrasi and mukarari. The entry is to the 
effect that the land would be held rent-free 
for tlie first four years, and that during the 
next four years the rent would be progressive, 
namely, four annas, eight annas, twelve 
annas and seventeen annas in successive 
years. But there is no statement as to who 
Avas to reclaim the jungle. This indicates 
conclusively that the entry was not intended 
to be an absolutely full and accurate copy of 
(6) 10 Ind. Cas. 703; 17 0. W. N. 160 at p. 108. 
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tlie original menioranduni: it was in essence 
an abstract of the terms as arranged between 
the agent of the Company and the grantees. 
If, now, we confine ourselves to the abstract 
as contained in the book and bear in mind the 
principle recognised in the caftcs of Soorasoon- 
daree Dehia v. Golamali (fi), Ra,jaa Stittosiirmu 
Ghosal V. Moheshch under Mitter (7); Dhnnpuf 
Singh v. (honiau Singh (8); Hnro Pnmid Boy 
Chaudhuvi V, Chundee (Viurn Boyvngee (9) and 
Boherf Watson f V>. Ld, v. Bad/ia Nath Singh 

(10), it becomes plain that the tenure was 
never intended to be enhanceable; and we 
are fortified in this view when we find further 
that no attempt has been made to eidiance 
the rent during a period of at least 17 years. 
The land was obviously let out for purposes 
of reclamation, to be effected by the lessees 
at their expense though the lessor also 
Undertook to make a contribution thereto. 
It was to be held during the first four years 
without payment of rent. The rent was 
thereafter to be progressive till the maximum 
mentioned was reached, and there was no 
provision for a further rise. The reasonable 
inference to draw from these circumstances 
is that the parties intended that when the 
specified maximum had been reached, there 
would be no further iTjcrease. As was well 
observed by ^Ir. Justice Wilson in Hum Prasad 
V. (hnndee Churn (9), if the contrary view 
were adopted, the inference would follow that 
after the maximum had been readied, the 
lessors might, in the very next year, seek to 
enhance tlie rent payable, which could liardly 
have been the intention of the parties. Wlie- 
ther, therefore, wo look to the memorandum 
produced by the defendant which contains 
an express recital that the tenure was mnnrasi 
and mukarari or confine our attention to the 
entry in the book produced by the Company, 
which, though merely an abstract, sets out 
the material terms with sufficient fulness, 
there is no room for doubt that the tenure 
was intended to be not crihanceabhj. 

The cpiestion next arises, whetlier the 
Manager of the Company was comiietent to 
grant a mourani and niukarnri lease of this 
description. The extent of liis authority 

(6) 15 B. L. B. (P. C.) 125 note, 19 \V. K. Ul. 

(7) 12 M. I. A. 263; 2 B. L. li. (P. C ) 2H; 1 1 W. R. 
(P. C.) 10; 2 Suth. \\ C. J. 180; 2 Sarj P C .J <20; 
20 Eng. Pep. 338. 

(«) 11 M. r. A. 133; 9 \V. Tl. (P. a ) 3; 2 Sufi. P. 0. 
J. 92; 2 Sar. P. C. J. 309; 20 Eng. Rej) 16 J. 

(9) 9C. 505; 12 C. I.. K. 2oJ. 

(10) 1 C. L. J. 572. 


depends primarily upon a power* of -attorney 
dated the 20fch October 1870. It has been 
strenuously argued before us on behalf of 
the Company that the terms of this power 
must be strictly construed; and reference has 
been made in support of this view to the rule 
recognised in Bryant v. Fm Banque du Veiiple 

(11), Boy Radha Kissen v. Nauratan Lai (12) 
and Bindnhashini Jhisi-y. Giridhari Lai Boy 
(l.‘l). Our attention has been invited 
specially to the passage in the power-of- 
attorney which authorises the agent to accept 
katmliafs or counter parts of moiirasi leases 
granted by the Company to raiyats and it has 
been argued that in view of the wcll-kiu)wn 
distinction between monrasi and mukarari 
lea.scs [Munrunjnn Singh v. Leelanand Singh 
(14)1 the agent must thus be deemed to have 
been authorised to grant only 'monrasi or here- 
ditary leases and not mukarari leases, that is, 
leases by which rent is fixed in perpetuity. 
The appellant has, onithe other hand, contend- 
ed with considerable plausibility that the term 
*mo7trasr lias been used in the power-of- 
attorncy, as it is familiarly used in popular 
language, as ecpiivalcnt to monrasi and 
mukarari y and that the agent was intended 
to be vested with autliority to grant manrasi 
and mukarari leases, specially in view of the 
well-known fact that, for purposes of reclam- 
ation, monrasi and mukarari leases are ordin- 
arily granted to lessees who have to boar the 
burden, wholly or partially, of the costs of 
reclamation. Reference has also lieen made 
to the terms of a lease granted to the re- 
presentative of (ine of the original grante^es 
on the 25th April 1908 after the land had 
been partitioned amongst the lessees. This 
lease is described in its commencement as a 
monrasi pattah and the concluding paragraph 
states that, under the conditions previously 
mentioned, a imikarari pattah is granted to 
the lessees named. An examination of the 
terms of the lease, however, shows plainly 
that what is granted is a monrasi and 
mukarari pattah. It has been argued with 
some force on behalf of the appellant that in 
so far as this Company at any rate were 
concerned the term ''mourasr was used by 
them as equivalent to monrasi and 
'm7ikarari'\ In reply it has been a,rgued on 

(11) (1893) A. C. 170; 62 L J. V C. 6« 1 11 336; 
68 L. T .546; 41 W. B. 600. 

(12) 6 C. L J. 490 at p. 500. 

(13) 3 In6. Cas. 330; 12 0. L. J. 115. 

(14) 3 \y. B. 81. 
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l>ehalf of the rospondont that referenon oaimot 
rightly be made to a document of subsequent 
date to explain the terms of the power-of- 
attorney which had been executed more than 
20 years before iBhrigimt Baksh v. Sht^o 
Pershad (15), AanialefiW'trl Pprtihad v. Kunai 
Singh (16)]. In our opinion, the ap- 
pellant need not rely upon the argu- 
ment mentioned, and it is not material 
for the purposes^ of this appeal to hold 
that the term uKnirasP in the power-of- 
attorney was useil in a loose or popular 
sense as Oiqui valent to * muura'^l and 
DiuhfirnrP . The decision of the case must 
depend upon two fundamental questions, 
namely, firafj was the lease granted by the 
agent within the apparent scope of his 
authority; and, socandly, was the tenancy 
created by him ratified by tlie Company p 
In so far as tlie first of these questions 
is concerned it is plain that the lease 
granted was witliiii the apparent scope 
of the authority of the agent. It has been 
admitted in this Court and the statements is 
fully borne out by the evidence on the record 
that Cowasji Edaiji was appointed the first 
agent of the C(mipany in this part of the 
country on the 20th October 1876. He 
was their chief representative here, and 
there is no indication whatever that in the 
management of this property, he act(‘d under 
the direction of any superior authority. He 
was in the service of the Company for a long 
series of years and retired in 190:1. There 
is also no suggestion that wlienthisparticular 
grant was made, Cowasji Edaiji committed 
an act of fraud, or that he was, in any way, 
not entirely faithful in the discharge of his 
duties, or that ho betrayed the trust reposed 
in him by his employers. The fad cannot 
be, and has not boon, disputed that the 
agent, at any rate, was under the impression 
that he had authority to grant a m') 7 irau 
rnnharai'i lease on the terms already describ- 
ed. The grantees also were under the same 
impression. There is further evidence to show 
that Cowasji Edaiji did, as a matter of fact, 
grant nwfirasl and mukayiiri leases to other 
persons in respect of land which had to be 
reclaimed and brought under cultivation. 
This was, no doubt, sought to bo qualified 
by one of the witnesses, who suggested that 

C 297 

(16) 20 Iiul. Cas. 171; 17 C. W, N. 1159; 19 C. L. J. 


when a mofirasd mffhmtrl lease was granted 
by the agent, he obtained permission from the 
Directors in Bombay. But there is nothing 
to show that the lessees Avere ever apprised 
of this fact. It cannot be disputed that 
every act done by an agent in the course of 
his employment on behalf of his principal, 
and within the apparent scope of his 
authority, binds the principal, unless, 
the agent is in fact unauthorised to 
do the particular act and the person dealing 
with him has notice that in doing such act 
he is exceeding his authority [ National 
Boll clan Co. v. Wlho}i (17), Bn hr of Boanfort 
v. Neeld (18), Trlckctt v. To»?7ias’o«(19)]. The 
grante(‘s, in the case before us, Avould be 
entitled to i)resume that the agent, who had 
admittedly authority t > grant reclamation 
leases, hatl acted with regularity and within 
the scope of his authority [^Bmjal British Bank 
V. Turqaaud (20), Agar v. Athjnivtm Life 
Asmranre Society (21), Bargate v. SItnrtrldge 
(22), Montreal St, Laicrence Light By. 
v. B'ohcit (26)]. In the circumstances 
of the present case, it is plain that the act 
deme by the agent was within the apparent 
scope of his authority and is binding upon 
his principals. The first ground upon Avhich 
the appellant seeks to hold the Company 
bound by the lease must be maintained. 

In so far as the second question is concern- 
ed, it has been argued on behalf of the appel- 
lant that the tenancy was ratified by the Com- 
pany, and that .as it was ratified, it could be 
ratified only in its entirety; in other words, 
that even if the Company be assumed to be 
entitled to repudiate the unauthorised act 
of their agent, they could not adopt it in 
part and repudiate it as to the remainder 
that is, if they acquiesced in the arrangement 
made by their agent, they could accept the 
gi\antces as tenants only on all the conditions 
settled by him, the transaction could be 
confirmed either in its entirety or not at 
all. This contention is supported by the 

(17) 5 A. C. 170 at p. 209; 43 L, T. 00. 

(18) 12 Ul. & ¥. 248; 9 Jur. 813; 8 K. R. 1399. 

(19) (1803) 13 C. B. (n. s.) 663; 7 L. T. 078; 143 E. 
R. 20:3; 134 R. R. 088. 

(20) 6 E. & B. 327; 24 L. J. Q. B. 327; 1 Jur. (n. s.) 
1086; 119 B. R. 886, 103 R. R. 461. 

(21) 3 C. B. (n. s.) 725; 27 L. .T. C. P. 95; 4 Jur. 
(n. s.) 211; 0 W. R. 277; UO E. R. 927; 111 R. R 817. 

(22) 5 11. L. 0. 297; 24 b. J. Ch. 457; 10 E. R. 914; 
101 R. R. 163. 

(23) (1906) A. C. 196; 75 L. J. P. C. 33; 94 L. T. 
229= 1.3 Mansou 184. 
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principle recognised in Aftivood v. Small (24) 
and Bridmcv. IT/uY wore (25) and enunciated 
by Story in liis classical treatise on Agency 
(section 250) in the following terms; “The 
principal cannot, on his own mere authority, 
ratify a transaction in part and repudiate it 
as to the rest, and hence the general rule is 
deduced that where a ratification is establish- 
ed as to a part, it operates as a confirmation 
of the whole of that particular transaction of 
the agent”. In view of this elementary 
doctrine it has not been, and it cannot be, 
disputed on behalf of the Company re- 
spondents that if there was ratification, 
the transaction must bo deemed to have 
been ratified in its entirety. But it has been 
argued, and very properly argued, that before 
the Company can be held bound by ratification 
they must be proved to have had full know- 
ledge, or, at any rate, means of knowledge 
of all the essential facts of the transaction 
into which their agent had entered on their 
behalf [ v. King (26), Haseler v. Leynoyne 

(27), Gunn v. Roberts (28)]. In ouropinion, 
there is ample material on the record to show 
that the Company had such means of know- 
ledge in the very book produced by them. The 
book, evidently kept in the regular cour.se 
of business, contains a largo number of 
entries similar to the one exhibited in this 
case. It is in fact a book in which entries 
were systematically made and a record was 
kept of transactions relating to .settlements of 
land made by the agent on beJialf of the 
Company. An examination of the entrie.s 
in the book would have disclosed to a Director 
of the Company, or to any person entitled 
to exercise powers of supervision over the 
agent, the nature of the settlement made by 
him. We hold accordingly that the Company 
must be deemed to have ratified the 
particular transaction now before the Court. 
The second ground upon which the appellant 
seeks to hold the Company bound by the lease 
must consequently prevail. 

The result is that the appeal must be 
allowed, the order of the District Judge set 

(24) 6 Cl. & r. 232j 2 Jur. 200j 1 E. R. 684: 49 R.R. 
115. 

(25) 9 H. L. C. 391j 31 L. J. Ch. 467; 8 Jur. (n. s ) 
291; 4 L.T. 622; 9 W.R. 621; 11 E.R 7h 1; 131 R.Il. 21,2. 

(26) 6 H. L. C. 627; 25 L. J. Ch. 48i; 2 Jur. (ns) 
603; 4 W. R. 471; 10 E. R. 1046; 101 R. R. 299. 

(27) 6 C. B. (n. s.) 530; 2S L. J. C. P. 103; 4 Jur. 

(n. s.) 1279; 7 W . R. 14; 141 E. R. 214; 116 R. R. 763. 

(28) 0 C. P. 331 at p. 336; 43 L. J. C. P. 233; 30 L 
T. 424; 22 W, R. 652; 2 Asp. M, 0. 260. 


aside and the decree of the Court of first 
instance restored. This order will carry 
costs both here and in the Court of Appeal 
below. We assess the hearing fee in this 
Coui't at three gold mohnrs. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Skconu Civil Appeal No. 168 op 1912. 
July 15, 1914. 

Present: — Mr. Justice Johnstone and 
Mr. Justice Scott -Smith. 

IMAM DIN — De fc’E N DANT — Appe leant 
versus 

DULO — Platntipp — Respondent. 

Joint family, Mnhamniaihin-^No presumption of 
joint funds — Second appeal ~-(\innn rent findings of fact 
— Poirer of High Court to interfere --Findings not based 
on endence. 

In a Muhammatlau joint family ilu'ro is no 
proHumptioii us to tlie joiutiiess of funds and in tliis 
connootion Hindu and Muliarnniadan joint families 
are quite difForent. 

The rule that the High Court will not interfere to 
upset concurrent findings of fact is inapplicable to 
a case where the findings are not based on evideiico 
but on a wrong presumption 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 20th November 1911, confirming that of 
the Subordinate Judge, First Class, Jjahore, 
dated the 20th November 1911, decreeing tlie 
suit. 

The llon’ble Mr. Muhammad Shafi, K. B., 
for the Appcdlant. 

Rai Bahadur Pandit Sheo Narain and 
Mr. lioshan Laly for the Respondent. 

JUDGMENT. — -Tlie following pedigree- 
table, with tlie remarks following it, make it 
clear that in this case there is really only one 
question to be decided: — 


PiR Bakhsr 



Karm, 

Nizam Din, Imam Din, 

Chiragh, 

0. R. P. 

dead defendant. 

1 

dead 

f 

1 

1 

j 

Musammat 

Dulo, 

Me hr, 

Mehtttb Bibi, 

plaintiff. 

0. S. P. 



Karm, Nizam Din and Chiragh all died 
before their father. Plaintiff sued, partly 
by way of declaration and partly in the 
form of claim for possession, for one half of 
the entire estate left by Pir Bakhsh. De- 
fendant resisted the claim on many grounds: 
that it is time-barred, that the parties follow* 
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Muhammadan Law and so Imam Din defend- 
ant is sole heir of Pir Bakhsh, that at 
least Chiragh’s 3 rd share now belongs to him 
as Musammat Mehtab Bibi transferred it to 
him for valuable consideration (Rs. 600 cash) 
and that in any case defendant is entitled to 
be reimbursed for personal outlay on estate 
improvements and on the maintenance and 
marriage of plaintiff. To these pleas plaint- 
iff demurred, saying, as to the transfer by 
Mnsammat Mehtab Bibi, that the Rs. 600 
was paid by defendant out of joint family 
funds and so the transfer, though on paper 
by fraud in favour of defendant alone, must 
be taken as a relinquishment in favour of 
plaintiff also. 

The first Court found that the suit was 
not time-barred; that the parties, being 
Arains, do not follow Muhammadan Law but 
ordinary agricultural custom which fully 
recognises the riglit of representation; that 
inasmuch as the family estate was joint 
and defendant was its manager, it must be 
taken that the Rs. 600 came out of joint 
funds and that the transfer by Mnsammat 
Mehtab Bibi was really in favour of the 
family and not of defendant alone, though no 
fraud was proved; and that defendant had 
not proved any personal outlay. The result 
was a decree in full for the plaintiff. 

Defendant appealed, his Counsel confining 
his claim to the matter of the share of 
Chiragh and liis daughter. The learned 
Divisional Judge held that the parties follow 
custom, that the suit is not time-barred, and 
that defendant having acquired Chiragh’s 
share from family funds, acquired it not for 
himself alone but for plaintiff also. 

In further appeal Mr. Shafi waives time- 
bar and fraud and the questitin Custom 
versus Personal Law, and confines himself to 
the matter of the nature of the transaction 
between defendant and Mnsammat Mehtab 
Bibi. In our opinion the appeal must succeed 
as regards Chiragh’s share. 

The transaction took place in 1907, when 
plaintiff was already ‘of age. It is quite 
clear that plaintiff has all along admitted 
Mnsammat Mehtab Bibi’s right to a 3 rd share 
in her grandfather’s estate. In paragraphs 
5 and 6 of , the plaint he affirmed that the 
transfer was in favour of himself as well as 
of defendant and based his claim to half of 
the lady’s share on that ground; and, 
though some words in other parts of the 


plaint seem to ignore her rights, the evi* 
deuce of plaintiff’s own witnesses, Chanan 
Din and Allah Bakhsh, makes it clear that 
his case was fully to recognise her rights. 
In the deed of relinquishment or transfer the 
lady distinctly says she has received Rs. 600 
from defendant and that she is renouncing 
her rights in his favour in consideration of 
that payment; and thus inasmuch as plaintiff 
admitted her rights, though his learned 
Counsel before us struggles to show that he 
made no such admission, it follows that she 
had the power to make tlie transfer to 
defendant alone and that the onus of prov- 
ing that she intended to favour both plaintiff 
and defendant lies heavily on plaintiff, who 
must show that this was her intention and 
that the Rs. 600 was family money. De- 
fendant went into the witne.ss-box and 
swore tliat it was not family money, while 
plaintiff neither entered the witness-box nor 
produced a particle of evidence on the point. 
His Counsel lias to concede this much; but 
he goes on to argue that as the family was 
joint, though Muhammadan, and as defendant 
was manager, much the same presumption 
arises as to the nature of the funds as 
would arise in the case of a joint undivided 
Hindu family. He also urges that this Court 
should not interfere to upset concurrent 
findings of fact. 

As to the latter contention wo need only 
point out that the said findings are not based 
on evidence, but on a wrong presumption 
and such findings have no validity. And 
the former contention will not hold Avater. 
The facts and opinion stated by us above 
make it clear that such rulings as Mr. Sheo 
Narain relies on, e. g,, Khtinni Lai v. Oohind 
Krishna Narain (1) Mnsammat Hi ran Bibi v. 
Mnsammat Sohan Bibi (2), Jadn Nath Poddar 
V. liup LtI Poddar (3) and Nnr Mahomed v. 
Amina (4), are really beside the mark. And 
in conclusion we need only refer to Karim 
Bakhsh v. Rahim Bakhsh (5) and say 
that Hindu and Muhammadan joint families 
are in this connection quite different and that 
plaintiff had to prove by positive evidence 

(1) 10 Ind. Cas. 477; 33 A. 356 (P. C.); 15 C. W. N. 
545; 8 A. L. J. 652; 13 Bom. L. R. 427; 13 C. L. J. 676; 
10 M. L. T. 25; 21 M. L. J.6^; (1911) M. \V. N, 432, 
38 I. A. 8. 

(2) 24 Ind. Cas. 300; 18 C. W. N. 929; 27 M. L. J. 
149; 1 Ti. W. 648. 

(3) 3.3 C. 937 at p. 931, 4 C. I.. J. 22; 10 C. IV. N. 050. 

U) 91 P. H. 1907; 191 P. L. R. 193S, 

(6) P, L. R. 1900 p. 81. 
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that the Rs. 600 was family money. This 
he has not proved. No doubt to raise the 
money or some of it defendant mortgaged 
the ancestral house; but this house was 
in his separate possession just as certain 
other family property was admittedly in 
plaintifF’s possession and admittedly ac- 
tually sold by him in 1906 to Mr. Davison 
for his own beneht and just as cerfcain other 
property was in Mmnmmat Mohtab Bibi’s 
possession — ^see paragraph 15 of plaint — ^and 
was by her disposed of, and defendant could 
similarly mortgage even the ancestral house 
for his own benefit and did so. 

We accept the appeal and dismis4 plaintiff's 
suit in so far as it relates to the property of 
Musammat Mehtab Bibi transferred by her to 
defendant, who will have his costs in this 
Court against plaintiff and also in the lower 
Appellate Court. He will, however, pay 
plaintiff’s costs in the first Court. 

Appeal aocepte<L 


ALLAHABAD HIGH COURT. 

Skoo.vd Civil ArricAL No. 1135 of 1913. 

July 24, 1914. 

Freaonf: — Mr. JiLstice Rafiquo. 

JUGAL KISHORE— Dependant- 
Appellant 
versus 

Mmammat GOMTI KUAR — 
Plaintiff — Respondent. 

Hindu, law — Widow's estate — Permission given hij 
widow to plant grove, whether binding on reversioner 
'—Pleadings- -Rel ief. 

In a plaint one of tho reliefs was for po.ssession. 
Both parties understood perfectly well tho point in 
dispute and gave evidence accordingly; 

Held, tliat the plaintiff was entitled to possession 
and the fact that the pleadings subsequent to tho 
filing of the plaint and the evidence in tho case 
disclosed facts at variance with those mentioned in 
tho plaint was immaterial. 

Abdul Qhani v. Masam-mat Babui, 25 A. 256; 
Balnuiknd V. Dalu, 25 A. 498, referred to. 

The permission given by a Hindu female, having 
life-estate in a property, to plant groves upon a piceo 
of land without fixing tho rent of tho land, is not 
biudiug on reversioners. 

Second appeal from the decision of the Sub- 
ordinate Judge of Bareilly, dated the I7th 
July 1913. 

Mr. AT. L, Agarwala, for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sa/pru, for the 
Respondent. 


JUDGMENT.— The two appeals Nos. 1135 
and 1529 of 1913 arise out of a suit 
brought by Musammat Gomti Kuar against 
Jugal Kisliore. It appears that one Mul- 
chand was a co-sharer in the villages of Mehdi, 
Husanpur and Dinarpur. Ho died some 
time ago leaving him surviving his widow 
called Musammat Plaunda and a daughter 
named Musamiinat Dhamvanti. Musammat 
Plaunda remained in possession of her hus- 
band’s property up to her death. On her 
death Musarhmat Dhanwanti entered in 
pos.session and remained in possession till 
her death in 1907. After her death Khader 
Mai and Shama Charan succeeded to the 
estate of Mulchand as his reversioners. They 
executed a deed of sale in favour of Beni 
Lai and Ramcharan ijal in respect of the 
estate of Mulchand. On the 27th of March 
1911 the purchasers instituted the suit out 
of which these two appeals have arisen in 
tho Court of the Munsif of Aoula Faridpur 
against Jugal Kishore. It was alleged in 
the plaint that Jugal Kishore used to I’ealize 
ren^is of Mehdi, Hasanpur and Dinarpur on 
behalf of Musammat Dhanwanti and that 
during the time that he was acting for her, he 
without her knowledge and without any 
right got his name entered in respect of 
25 highas 8 hiswas of land. But inspite of 
that entry Musammat Dhanwanti remained 
in possession of the land until her death. 
In April 1907 the plaintiffs, after the pur- 
chase of the interests of Khader Mai and 
Shama Charan got possession of the estate of 
Mulchand in Mehdi, Hasanpur and Dinarpur, 
including the land in question. The defendant 
subsequently interfered with the plaintiffs’ 
title and possession by taking fruit from 
some of the trees of the groves situate on 
the land in suit and by instigating some 
of the tenants not to pay rent to the plaintiffs. 
The latter, therefore, claimed two reliefs, 
viz.i (1) a perpetual injunction restraining 
tho defendant from interfering with the 
title and the possession of the plaintiffs and 
(2) if the acts of the defendant mentioned 
above be considered to amount to disposses- 
sion of the plaintiffs, then a decree for 
possession of tho land in suit by the eject- 
ment of the defendant. Jugal Kishore con- 
tested the suit on various grounds. Ho de- 
nied that the land in suit was sold by the 
reversioners to the plaintiffs or that tlie 
latter had ever been in possession of it He 
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said that the grove I^o. 203d belonged to 
-liim and that lie liad been in possesshni of 
it for a number of years. As to tlio otlier 
grove he said that he had planted it with 
the permission of Mii^animat Dhanwanti and 
Musammai Mohan Kuar, anf)ther co-sharer. 
Ho ideaded that ho was a tenant grove- 
holder and hence the suit Avas not maintain- 
able in a Civil Court. l)ui*ing the pendency 
of the suit Mufidinmat Gomti Kuai filed an 
application stating that she was the real 
purchaser and that Beni Lai and Ramcharan 
Lai wore hcnamulnrs. She Avas accordingly 
brought on tlie record as plaintiff. The 
learned Munsif found that the land in suit 
Avas given by Mnsdiiuiiat DhanAvanti to 
her husband Ram PiMsad, and his nephew, 
Jugal Kisliorc, at difPerent times for the 
planting of groves and that two groves Av^ere 
planted on it by them. The grant by 
her of the land in suit could not be ques- 
tioned as the planting of groves improved 
the property. The plaintiff or her vendors 
never having obtained possession over the 
groves or the land, the acts of the defendant 
referred to in the plaint could not amount 
to the dispossession of tlie plaintiff. The 
hitter Avas not, therefore, entitled to either 
of tlie two reliefs asked by her. The claim Avas 
accordingly dismissed. On appeal the learn- 
ed Subordinnte Judge disagreed Avith the 
Munsif. He held that ^^niammaf Dhaii- 
Avanti Knar having a life-estate only could 
not deal Avith tlie property so as to effect 
adversely the rights of the reversioners. 
She had reserved no rent on the land given 
to the defendant and his uncle for planting 
of the groves and hence the reversioners’ 
rights Avere injuriously affected. The finding 
that the plaint disclosed no cause of action 
for recovery of possession Avas also not 
accepted by the learned Subordinate Judge. 
Ho decreed the claim for posse.ssioii with the 
permission to the defendant to remove 
groves and such trees ns bore no fruit. Both 
Jugal Kishoro and Musn}mn<if Gomti Kuar 
have filed separate appeals in this Court. 
The appeal of the latter relates to the 
qualification in the decree permitting Jugal 
Kishoro to remove grass and timber, 
AAdiile Jugal Kishoro has appealed from 
the decree for possession passed against 
him. 

This is the appeal for Jugal Kishore. He 
attacks the decree on three grounds vtz. : — (l) 


that the' plaintiff made ' no specific assertion 
in the plaint that she had been disjmssessod 
and if so, at what date, or that she had 
ever been in pos.sessioii over the land in 
suit, (2) that the facts stated in the plaint 
have been found to bo untrue, and (3) 
that Masammnt Dhanwanti Kuar could 
grant land to the defendant and his uncles 
to plant groves and that such a grant is 
binding on the reversioners of Mulchand. 
In .support of tlie first contention the case 
of Kashi Nath Biswas v. Ttam Narinjan 
Chanhe (l) is relied upon. I do not think that 
the case of Kashi Nath is in point. In that 
case the plaintiff made no specific 
assertion tliat he liad been dispossessed or, 
if so, at what date had such dispossession 
taken place. In the present case it was dis- 
tinctly stated in the plaint that the defendant 
had appropriated fruit of some of tlie trees 
of the groves and had instigated some of 
the tenants not to pay rents to the plaintiff. 
That AA’as a specific as.t':t!onof disposses- 
sion of the plaintiff. The argument in 
support of the second contention is that 
the plaintiff lias come into Court on the 
allegation that Jugal Kishore fraudulently 
got his name entered in the revenue registers 
in respect of the land in suit Avithout the 
consent and knoAAdodge of Mitsammat Dhan- 
AA^anti and taking advantage of that entry 
AAiis interfering with the possession of the 
plaintiff. The loAver Court has found that 
allegation to be untrue. The plaintiff is, 
tlierefore, entitled to no relief. It seems that 
tlie pleadings sub.sequont to the filing of 
the plaint di.sclosed the true circumstances 
under aaJhcIi the land in suit came to be 
in the possession of the defendant. The 
is.sue betAveon the parties on the pleadings 
in the case was the right of the plaintiff 
to recover possession of the land in suit 
or. to put it differently, Avhether the grant 
of the land in suit to Ram Prasad and 
Jugal Kisliore for planting of groves by 
Masammat Dhanwanti Kuar who held a 
life-estate only, was binding on the rever- 
sioners of her father. Both parties under- 
stood perfectly Avell the point in dispute and 
gave evidence accordingly. It is immaterial 
that the pleading subsequent to the filing 
of the plaint and the evidence in the cases 
disclosed facts at variance Avith those men- 

(l) A. W. N. (1902) 35. 
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tioned in the plaint. The defendant was 
not placed at a disadvantage as he knew 
the real issue in the case. The plaintiff can, 
in my opinion, he granted the relief for pos- 
session. This view is supported by two Full 
Dench cases of this Court, vide Abdul Ghani 
V. Musamniat BahiU (2) and Balmdkmul v. 
J)alu (8). 

The third contention for the defendant 
has also no force. It is not denied 
that Mmammat Dhanwanti had only a life- 
estate in the land in suit. She could not 
deal with it to the injury of the reversioners’ 
interests. No rent was fi.xed for tlie land 
on which the groves in question were 
planted. The reversioners lost the rent which 
the land in suit could fetch. They are, 
therefore, not bound by the permission of 
Musammat Dhanwanti. In support of the 
view that such permission is of no avail 
against the reversioners, reference may be 
made to the ease of Ganap v. Subhi (4). 
The appeal of Jugal Kishore, therefore, 
fails. The appeal of Mmammat Gomti 
Kuar must also fail. It has not been 
shown that she has a right to retain 
the grass and timber trees grown by the 
defendant. This appeal is dismissed with 
costs. 

Appeal dismissed. 

(2) 26 A. 266 (F. B.); A. W. N. (1903) 18. 

3) 2.6 A. 498 (F. B.); A. W. N. (1903) 112. 

(4) 32 B. 577; 10 Bom. L. B. 927. 


MADRAS HIGH COURT. 

CiVH, MlSCKLLA^’EOUS PETITION No. 747 OF 

1911. 

February 20, 1913, 

Present -, — Justice Sir Ralph Benson, Kt., and 
Mr, Justice Sundara Aiyar. 

LAKSHMINARAYANA PANIGHAHI— 
Plainti ff — Petitione r 
versus 

PASUPUREDDI GOPI — Defendant- - 
Respondent. 

VizagapaUivt Agency Rules, Rules 17 und 20 — Agent 
refusing to admit special appeal, u'hethtir decree. 

Buie 17 of tho Vizaga^fcam Agency Rules cannot 
be regarded as conferring on the party concerned 
a limited right of appeal. He has no right of appeal 
at all except with the leave of the Agent. Tho Agent’s 
order refusing to admit an appeal against an 
appellate judgment of a Special Assistant Agent 
cannot be hold to bo a decree and, therefore, Rule No. 
^ is inapplicable to it. 


Petition praying that the High Court may 
be pleased to direct the Agent to the Governor 
at Vizagapatam to review his order in 1), 
Disposal No.669of 1910, against the decree of 
the Court of the Special Assistant Agent, 
Parvatipur, in Civil Appeal No. 25 of 1910, 
preferred against the decree of the Court of 
the Agency District Muiisif, Gunupur, in 
Original Suit No. 72 of 1910. 

Mr. V. Ramesam, for the Petitioner. 

Mr. l^arayanamurti, for the Respondent, 

ORDER. — This is a petition under Rule No. 
20 of the Vizagapatam Agency Rules asking 
us to direct the Agent to review liis order 
refusing to admit an appeal presented to 
liim against an appellate judgment of a 
Special Assistant Agent reversing the judg- 
ment of the Agency District Munsif of 
Gunupur. The appeal against the Munsif’s 
judgment was preferred under Rule No. 16. 
Rule No. 17 provided that the appellate decision 
of Divisional Assistants shall be final provided 
that tlie Agent shall bo at liberty, for special 
reasons to be recorded, to admit a special 
appeal in bis Court within the time prescribed 
for the admission of a regular appeal. Rule 
No. 20 gives this Court the power to direct 
the Agent to review his judgment in the case 
of decrees passed by him in appeals from the 
decrees of the subordinates. We do not 
think that the Agent’s order in this case can 
be regarded as a decree. Mr. Ramesam 
contends that the Agent’s order was one 
disposing of an appeal against tlie appellate 
decree of the Divisional Assistant and that 
it is, therefore, a decree, but Rule No. 17 ex- 
pressly provides that the decision of a Divi- 
sional Assistant in an appeal shall be final. 
Rule No. 17 cannot, therefore, be read as 
giving a right of appeal against such a deci- 
sion, The Rule, no doubt, empowers the Agent 
for special reasons to admit a special appeal. 
The meaning of this must, in our opinion, be 
taken to be that, if the Agent thinks fit, the 
party should have a right of appeal. In 
other words a second appeal will lie with 
the Agent’s leave. This is the only way of 
reading the latter part of Rule No. 17 cen^ 
sistently with the former part making the 
appellate decisions of Divisional Assistant 
Agents final. Rule No. 17 cannot be regarded 
as conferring on the party concerned a limit- 
ed right of appeal. He has no right of 
appeal at all, except with the leave of the 
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Agent. The Agent’s order, therefore, was one 
refusing leave to appeal as there were no 
special grounds for giving it. Such an order 
cannot be held to be a decree, llule No. 20 
is, therefore, inapplicable. We dismiss the 
petition with costs. 

Petition dismisseJ. 


MADRAS HIGH COURT. 

Civil Appeal No. 201 of 1909. 

April 17, 1913. 

Present : — Justice Sir Ralph Benson, Kt., and 
Mr. Justice Sundara Aiyar. 

TANGIRALA CHIRANJIVI, minor, by 

HIS MOTHER ANUNEXT FRIEXD, LA KSHMAMMA 
AND OTHERS — PLAlN TIFFS APPELLANTS 

versus 

RAJA MANIKYA RAO RAJYA 
LAKSHMAMMA and others — Defendants 
— Respondents, 

Temple — Truafect ^ — Inarii (jninied io vritikars io 
recite the Voiias hy zoiuindar and confirmed by Garcru- 
menf — rower of rcuuniption in Government alone — PoiverA 
of trunteef. — Bnrdon of proviny that minor, female, 
or person not learned in Vedas cannot jn'rform service 
of recitnuj the Vedas. 

Whore tho lauds in question ere granted by a 
zemindar to certain vritikars for reciting the 
Veilas ill a temple and the inani was confirmed by the 
British Government tho right of resumption is in 
Government, and the trustees of the tcmiile have no 
right to take possession of the lands. 

Tho question whether in tho case of such a grant 
the trustees 'would have the right to dismiss the 
I'ntikars, is one to be tried and not to be decided on 
any assumption. 

There is no basis for the assumption that a minor, 
a female, or a person unlearned in tho Vedas w’ould 
lose the right to the service (of reciting the in 

the temple; the onus would be on the dhannkartus to 
prove any such diMpialitication. 

Appeal from the decree of tho District 
Court of Guntur in Original Suit No, 28 of 
1905. 

JUDGMENT.- The District Judge does 
not seem to have appreciated the leal 
questions arising for decision in the case. 
Tho lands in question were admittedly 
granted to certain vritikars for reciting the 
Vedas in a temple. The inam title-deed. 
Exhibit A, was granted to the vritikars. 
It does not appear that tho temple had any 
right of property in tho lands. Tlie inain 
being a conditional one granted by a 
zemindar and confirmed by the British 
Govornment, the right of resumption would 


bo in Government. The trustees did not 
state how they had any right to take 
possession of the lands. Again, the Judge 
seems to liave assumed that the trustees had 
the right to dismiss the vritikars. We 
express no opinion on the question whether 
in the case of such a grant the trustees 
would have such a right. But the matter 
was one which should have been tried and 
could not be decided on any assumption. 
Again, the District Judge has assumed that 
a minor, a female and a person unlearned 
in the Vedas would lose the right to the 
service in the temple. There is no basis for 
the assumption. The onus would be on the 
dharmakartas to prove any such dis- 
qualification. Services in temples are often 
performed by proxies. 

Again, the Judge did not try the question 
whether the plaintiffs neglected or refused 
to have the services properly performed. 
Furthei', unless the dharmakartas could 
prove their right to take possession of the 
lands, the plaintiff’s suit must succeed, 
even if they failed to perform the services 
or forfeited tlieir right to the services, the 
right of resumption of the inam being 
jprima facie in Government alone. As the 
ease has not been properly tried, we set 
aside the decree of the lower Court and 
remand the suit for fresh disposal according 
to law after recording all the evidence that 
either party may adduce. The costs of this 
appeal will abide the result. 

Decree set aside. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 356 of 1913. 

May 15, 1914. 

Present : — Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Tudball. 

BHAGWATI SARAN MAN TKWARI— 
Plaintiff — Appellant 
i^ersns 

PARMESHAR DAS and others— 
Defendants — Respondents. 

Piv~emption snit—Alteniative claim for possession as 

full owner — Fleadi ngr* — liwonsistent pleadings 

Practice. 

A suit for pn'-emption is maintainable oven if the 
pre-emptor claims a right of imssession as full owner 
of the suit property. 

Gandhavp Singh v. Sahib Singh, 7 A, 184 (F. B ): A. 
W. N. (1884) 3;SG, followed, 
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First appeal from a decree of the Addi- 
tional Judge, Gorakhpur. 

' Mr. TTarihans Snlial^ for the Appellant. 

' Messrs. Jm-ar Haran and Benod^, Bihcul^ 
for the Respondents. 

JUDGMENT. — This appeal arises out of 
a suit for pre-emption. It appears that 
Janki Saran, the father of the plaintiff, 
purchased a certain share in the village from 
one Musammat Moti Rani, a Hindu widow. 
A further share Avaa acquired by Janki Saran 
by auction-purchase in a sale in execution 
of a decree against the same Mnsammaf 
Moti Rani. After the death of Moti Rani a 
person claiming to bo the reversioner (Dvvarka 
Das) sold the property to one Parmeshar, 
ignoring the sale by the widow' and the 
auction-sale in execution of the decree. 
Then the plaintiff instituted the present 
suit, claiming, a declaration that ho 

was entitled to possession by virtue of the sale 
by Moti Rani and the auction-purchase and, 
secondly^ to pre-empt the property by virtue 
of a custom of pre-emption. 

Janki Saran is the father of the plaintiff 
and they apparently are members of a joint 
Hindu family. Another suit for pre-emption 
was brought by Sheobaran alleging himself 
to be a co-sharer having a right of pre-« 
emption under the custom. Each of the tw'o 
prc-emptors was made defendant to the suit 
by his rival. In the meanwhile Parmeshar 
Das brought a suit for possession of the 
property against Janki Saran and his sons 
and that suit has been decreed. But tlie 
question of pre-emption w'as not decided. 

The Court below has dismissed the plaint- 
iff’s suit on the .sole ground that the 
plaintiff cannot maintain the suit for pre- 
emption because ho claimed a right of 
possession as full owner. 

In our opinion this decision was -wrong. 
There was no reason why the plaintiff should 
not put his case in the alternative. Had he 
not done so, it might strongly be urged that 
he was bound to put forward every ground 
of attack available. In Gandharp Singh v. 
Sahib Singh (1) a sale was made to certain 
members of a joint Hindu family some of 
whom were not recorded as co-sharers. A 
suit for pre-emption was brought by a 
person claiming to be a co-sharer who alleged 
that the vendees were strangers. A Full 

(1) 7 A. 184(F. B.)j A. W. N. (1884) 326. ' 


BIBI. 

Bench held that the vendors (being iiumibers 
of a joint Hindu family, which joint Hindu 
family was entitled to a share in the village) 
must be regarded as co-sharers, and not as 
strangers, and the suit of the plaintiff was 
dismissed. In the present case it is admitted 
that the family to wdiich the plaintiff belongs 
owned a three-anna share. Consequently if 
we apply the principle laid down in the case 
referred to above, the ijlaintiff is a co-sharer 
and w'ould be entitled to pre-empt the 
property, provided that no oiic else has a 
preferential right. If his right of pre- 
emption is equal, he would be entitled to a 
decree in part. All these matters must be 
decided by tlie Court behnv. We acctu’dingly 
set aside the decree of the learned Additional 
District Judge and remand the case with 
directions to re-admit the appeal and proceed 
to hoar and determine the same according 
to law, having regard to what we have stated 
above. The costs here and hei'etofore will 
bo costs in the cause. 

Decree sot aside, ( Unise remanded. 


ALLAHABAD HIGH COURT. 
Skcoxd Civil Appeal No. 104.3 of 1909. 
April 18, 1914. 

Present: — Mr. Justice Tudball. 
MUHAMMAD ABDUL HAMID— 

De FE NDANT — A PPE LL ANT 
versus 

HEDAYETUNNISSA BIBI and others— 

PlA 1 N T1 F FS Re S J’ON de n ts . 

(Jilil Procedure Code {Avt V of 1908), s.ilfK.rp. 
1 r — Suit to enfo,)C4i recurring charges— Certain properties 
not included in former suit — Amendment of plaint 
before deciee — No notice to defendant — Decree absolute 
— Defendant given notice — Second suit including those 
p)ojj(*rties~~TiQB judicata. 

Tn a former suit to recover recurring charges t ho 
plaintiff omitted to include certain properties of tho 
defendant, who was served with notice but did not 
appear. The other dofendanta in tho suit raised a 
plea that these properties were also liable. Subse- 
quently before tho passing of the decree in the suit 
tho plaintiff applied for amendment of the plaint so 
as to include the properties of tho defendant. No 
notice of this application was served upon the 
defendant. A preliminary decree for sale of {ho pro- 
perties including these properties was passed. The 
plaintiff later on applied for an order absolute under 
section 89 of the Transfer of Property Act. Notice 
of this was served on the defendant, but ho again did 
not appear. In the present suit in respect of charges 
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for other years the defendant raised the plea that 
liis properties were not liable for charjCfes; 

Jfc/d, that as the defendant with full knowledge 
of the prclirninarly detsree allowed the ftnal decree to 
be passed without taking any objection, he was barred 
by the rule of res Judicatn to raise this plea now. 

Second appeal fnnn a decree of the District 
Judge of Allahabad. 

The Hon’ hie Dr. 'lej Bahadur Snpru, for 
the Appellant. 

Mr. Riihrtiafnllnh, for the Respondents. 

JD DOM K NT. — This appeal arises out of a 
suit brought by the plaintiffs-respondents t(» 
recover a certain sum of money charged upon 
certain properties. The appellant -defendant 
is a person who is tlie owner of three of the 
various properties against which the plaintiffs 
have sued. These properties are in the 
villages Godhna, Kursand and Gaddupur. 
In respect to Kursand and Gaddupur the 
defondant-appellant pleaded that they were 
not liable to the charge. The Court of first 
instance decreed the suit. The defendant 
appealed and the lower Appellate Court dis- 
missed the appeal holding that the point in 
issueis res judicata. 

The sole point for decision in the 
present appeal is whether or not this point 
is res judicata. The charge is a recurring 
charge and the present suit is to recover 
wliat has fallen due from December 31st, 
1903 to Juno 30th, 1907. Prior to the 
present suit in the year 1904 a similar suit 
Avas brought by the plaintiffs to recover the 
charge as again.it the present defendant and 
tlie other defendants to the suit. Along with 
the plaint in the former suit, the plaintiffs 
tiled a list 11 of those properties against 
Avhicli they sought to enforce the charge. In 
that list was entered the village of Godhna, 
but not tlic villages of Kursand and Gad- 
dupur. The defendant had notice of that 
suit, but he did not appear and defend it. 
Other defendants, however, did and one point 
Avliich they raised in their written statement 
Avas that the plaintiffs had omitted to .sue 
as against some four villages of Avhich Kur- 
sand and Gaddupur Avoro two. An issue 
Avas framed on the point. The defence raised 
Avas that the other properties, Kur.saiid, Gad- 
dupur (»tc., Avere equally liable to the charge. 
The suit Avas decreed on September 9th, 1904. 
On September () til, that is three days prior to 
the decision, the plaint ills tiled an appli- 
cation asking the Court to allow them to 
amend list 11 attached to tlie plaint and 


enter the villages Kursand and Gaddupur 
and also anotlier village. In other words,' 
the plaintiffs admitted that the defence on 
the point Avas good and they sought to bo 
alloAved to enforce their charge as against 
Gaddupur and Kursand. The Court ordered 
notice of the application to be given to the 
Pleader of those defendants Avho Avere defend- 
ing the suit. Muhammad Abdul Hamid 
not being present and the proceedings against 
him being ex parte, no information apparently 
Avas given to him of this application. The 
Court decided the suit and delivered judg- 
ment and ordered the plaint to be amended 
by the entry of the tivo villages Kursand 
and Gaddupur in list B. The order Avas 
formally passed and carried out on the 
date on Avhich judgment was delivered, and 
apparently after deliveiy of judgment the 
Court granted a decree for the recovery of 
the money by sale of the properties entered 
in list B, including Kursand and Gaddupur. 
The money not liaving been paid the plaint- 
iffs on March 23rd, 1905, applied for an 
order absolute under section 89 of the Trans- 
fer of Property Act. Notice Avas issued' 
to the defendant, Abdul Hamid, and it was* 
served on him on March 28th, 1905. He 
again did not appear, no objections Avere' 
taken and on May 13th, 1905, the Court passed 
the iinal decree under sectioh 89 of the 
Transfer of Property Act. When the 
present suit Avas brought Muhamtnad Abdul 
Hamid raised the plea, as 1 have noted' 
above, that the villages of Ktirsand and 
Gaddupur Avere not liable for thi.s recurring 
charge. The question is whether this plea 
might and ought to have been made a 
ground of defence by him in the former 
suit. It is strongly urged on his behalf tliat 
as the former suit aa^hs originally brought he 
had no rea.son to defend it, that the village 
of Godhna Avas liable to the charge and 
the x)l9,iiitiffs did not seek to enforce their 
charge against Kursand and Gaddupur, 
that the order of amendment Avas passed 
immediately after judgment had been deli- 
vered (it was probably passed at the time 
that the jmlgment Avas delivered), that, 
therefore, the appellant had no opportunity 
of rai.sing the point and that, therefore, it 
cannot now be res judicata in the present 
suit. It seems to mo, however, that after 
the preliminary decree had been passed and 
before the Iinal decree in the suit had been 
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made, Muhammad Abdul Hamid received 
clear notice of tlie preliminary decree which 
had been passed in the case, that when he 
had knowledge that a preliminary decree 
had been passed as against the villages of 
Kursand and Gaddupur it was open to him 
to re-open the point either by way of review 
or by way of appeal so as to enable him to 
put forAvard his defence, that is, the present 
one Avhich he has put forward in the present 
suit. Instead of that, with full knoAvledge 
of the preliminary decree, he allowed 
the final decree to be passed against him 
allowing the charge to be enforced against 
Kursand and Gaddupur Avitliout taking 
any objection. He at least could liave 
asked the Court to review its decision on 
the ground that he had no notice of the 
amendment. Over and above that, if he had 
attended to his interests properly in the suit 
of which he had full notice, he would have 
(at a very early stage) become aware of 
the plea taken by his co-defendants and also 
become aware of tlie change of position taken 
up by the plaintiffs. It is clear that if he 
could have raised the defence in the fromer 
suit ho ought to have raised it ; and, in my 
opinion, in view of the facts stated above, lie 
could have raised it in the first suit and most 
certainly ought to have done so. It is too 
late for him noAV, in the present suit, to raise 
the plea after he had allowed judgment to go 
against him in the former suit. Under the 
circumstantes, I must hold that the decision 
of the Court beloAV is correct. This is the 
only point raised in this appeal. It, therefore, 
fails and is dismissed Avith costs. 

Appeal (h'mnissed. 


CALCUTTA HIGH COUKT. 

Second Civil Appeal No. 1860 op 1910. 

May 26, 1914. 

Presents — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

RAJAH MAKUND DEB—Plaintifp— 
Appellant 

Vei'8^18 

GOPI NATH SAHU and others— 

De pen DANTS — Re SPONDENTS . 

Docmnputf count ruction of — Words^ mptining and 
effect of — Quptftwn of fact or law — necojid. 

The expression “construction” as applied to a 
document includes two things, firntf the moaning 
of the words and, secondly ^ their legal effect. The 
meaning of the word is a question of fact in all 
cases, the effect of the word is a question of 
laWi 


Consoquontly, where a flocumoiit is of such a 
cliaracter thub it does not create, modify, or 
extinguish the rights and obligations of the parties 
or otherwise affect their status, no question of its 
legal effect arises and, therefore, the construction 
of such a piece of documentary evidence does not 
raise a question of law. 

Larhmaii Lai v. KaiiUaijn Lai, 22 I. A. 51 j 22 C. 
(>0‘.) (I*. C); M(iij(i)i(U i^hettiar X. ('hoJiulingnm Pillai, 
8 C. W. N. 545, 19 M. L. J. 200 (P.C ); 81 i. A. 88; 
27 M. 291; Cliolalnujfun Pillniv. Mayaudi Chptli(u\ 19 
M. 485; G M. L. .7. 247, Lnla Fateh Chcnid v. Rani 
Knur, 16 Tnd. Cas. 67; 39 I. A. 247 at p. 255; 

17 C. L. J. 1 (P. C.); 16 0. W. N. 1033; 28 M. L. J. 380; 
J2M. L. T. 413; (1912) M. W. N. 1065; 10 A. L. 
J. 335; 14 Bom. L. B. 1090; 3l! A. 579; Kinitcu Knnwar 

V. Fateh Chand, 29 A. 208; 4 A.L.J. 38; A.W.N. (1906) 
307; Muhammad Imam Ah Khan v. Hanrini Khan, 
25 I. A. 161 at p 169; 26 C. 81 (P. C.); 2 C W. N. 
737; Pathnh V Chand rajutl. A- lud. Cun 25; 8I> 1. A. 
125, 31 A. 457; 10 C L. J. 216; 13 C. W. N. 1073; 6 
A. li. J. 767; 11 Bom. L. R. 890; 12 (). 0. 304; 19 M. 
JU. J. 605, 5 Rl. L. T. 427 (P. C.); Thakur An int Suiyh 
Y Thalnr iJurya Sfnyh, 6 Ind. Cas. 787; 37 1. A. 191; 
32 A. 368; 12 i\ L. J. 86. 14 C. W. N. 770; 7 A. L. J. 
704; 12 Bom. L. R. 504, 8 M L. T. 79, 20 M. L. J. 604; 

18 0. C 168 (P. C ), (1910) M. W N. 824, Lah v. 
Muthdhar, 88 J A 92; 28 A. 488; 3 A. L J. 415; 10 C. 

W. N. 730, 8 Bom. L. R 402, 3 C. L J 594; 1 M. 

L. T. Ii7h LarlnnC'^hirnr Sinyh v Memoir ir 19 

I A. 48 (P. C.); 19 C. 258; Rimyopd v Shami^hhafon, 

19 I. A. 228; 20 C. 98 (P. (^ ), Moha ram Sheikh v. 
Tltmuhhn, 13 Ind. Cun 606; 15 C. L J 220; 16 C. 
W. N. 567; Krodina Kishoie v. Mi r Mahomml Ah, 3 C. 
W. N. 255; Snlatii Dun v. Jadn Nath, 8 C W. N. 774 
(F B.); Miirufi V. Bnnnhni, 4 Bom. L. R. 801; Rajoiain 
V. Ganeffh Mari, 21 B, 91, followed. 

Unless there is a question of the legal effect 
of a deed wliieh may be treated as a document 
of title or embodies a contract or is the foundation 
of the suit, a second appeal docs not lie. A 
second appeal is not admissible merely because 
some portion of tlje evidence is in writing of 
which the meaning has boon mi.staken by the lower 
Appellato Court. 

Perfap Chundei Ghunh v. Mohendra Nath, 16 f. 
A. 2.83; 13Tnd. Jur. 370; 9 Sar. P. C. .T. 4r44; 17 0. 
291 (P. C.); Danja v. Jnirnhir Sniyh, 17 1. A. 
122; 18 (3. 23 (P. C.); Ramintan v. Nandn, 19 

1. A. 1; 19 C. 249 (P. (J.); Larhmnn v. Kanhaya, 
22 I. A. 51; 22 C. 609 (P. C.); Shirnbana la v. 
Snnyappa, 31 I. A. 154; 29 B 1; 6 Bom. L. R. 
770; 8 C. W. N. 865; 1 A. L. J. 637 (P. C.), Hari 
Mohnu v. Snrendra Naraijnn Sinyh, 34 I A. 133; 
34 C. 718, 2 M. li. T. 399; 1 1 C. W. N. 794; 4 A. L. J. 
497; 6 C. L. J. 19; 9 Bom. L. R. 750; 17 M. L. J. 361 
(P. C.), referred to. 

Appeal against the decree of the Dis- 
trict Judge, Cuttack, dated 19th F'ebruary 
1910, affirming that of the Sub- Judge, Cuttack, 
dated 21st vSeptember 1908. 

Mr. B. Chahravarti, with Babus Narendra 
Chamlra BosCf Hure8h Chandra Chahravarti 
and Charu Chandra Biswas, for the Appellant. 

Babu Ham Chandra Majumdar, for the 
Eespondents, 
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JDDGrMBNT. — This is an appeal by the 
plainfciif in a suit for declaration of title 
to land and for ejectment of the defendants 
or, in the alternative, for assessment of fair 
rent payable by them. Defendants resisted 
the claim for ejectment and contended 
that as they were permanent tenure-holders 
under the plaintifF, the rent was not 
liable to enhancement. The Courts below 
have concurrently dismissed the suit. 
Tlie District Judge has held that there 
was a strong body oE documentary evidence 
to show that the defendants and their 
predecessors had been continuously recognised 
as holders of a permanent tenure from 
before 1837 and that there Avas no relevant 
evidence inconsistent with the existence of 
the tenure. The nature of the documentary 
evidence, upon which tlie Courts below 
have relied, may be briefly described. The 
first piece of documentary evidence in order 
of time is a Settlement Held book dated 
the lOfch February 1837, in which it is 
recorded that village Satrapur, now in 
dispute, Avas held by the predecessors of 
the defendants as molctddamis. The term 
vtokad.l(im> is applied to the interest of 
those Avho collected rent under Muhammadan 
liulers. The use of the Avord in the particular 
document in this sense is confirmed by the 
descriptions of the predecessors of the 
defendants as vi'ilgnzardnr or s'lrhanikar 
in a Settlement rohahari dated the 30th 
April 184 j 1. The Courts below have con- 
currently held that these documents, pre- 
pared at a time Avhen there Avas apparently no 
dispute between the parties, furnished 
valuable evidence of a mohiddami tenure in 
the village in suit, which Avas in existence 
70 years before the commencement of this 
litigation and Avas held at the time 
by persons now represented by the de- 
fendants. The Courts below have also relied 
on two judgments, original and appellate, 
dated the 28th May and 20th November, 
1839, respectively, passed in a suit in 
which the existence of the mokaddami tenure 
was asserted though unsuccessfully. The 
next document is a sale certificate dated 
the 11th August 1853 by Avhich the 
sirbxrak'iri tenure was sold in execution 
of a decree and Avas purchased by the 
ancestor of the defendants. Next year, 
the predecessor of the plaintiff, in execution 
o{ a decree for arrears of rent against the 


original holders of the sarharahari tenure 
attached the property and got a sale pro- 
clamation issued on the 27th April 1854. 
The sale Avas apparently averted by the 
purchaser at the prior execution sale, and 
he and his successors continued in occupa- 
tion of the tenure by payment of rent to 
the predecessors of the plaintiff. In 1894 
the holders of the tenure effected a parti- 
tion of the lands under an award of 
arbitrators dated the 28th December 1894. 
The tenure was divided into two unequal 
shares with different rentals, and this 
sub-division was sanctioned by a robakart 
dated the 7th Septembor 1896, signed by 
the manager of the plaintiff landlord. Last- 
ly, in 1897, the defendants, avIio are the 
present holders of tlie two fragments of 
the original tenure, Avere recorded on the 
settlement proceedings as sarharakars. On 
a review of this evidence supplemented 
by oral evidence of possession and pay- 
ment of rent the Courts below have held 
that the tenure set up by the defendants 
had a lawful origin and a real existence 
from before 1837, and that they are not 
trespassers but permanent tenure holders. 
On second appeal an earnest endeavour 
has been made to assail this finding on the 
ground that it is based on an erroneous 
construction of the documentary evidence 
on the record. In our opinion, no question 
of construction of documents such as may be 
raised and examined in an appeal from 
appellate decree arises in the present 
case, but as the contrary vicAv has been 
strenuously supported, it is desirable to 
reiterate the principle applicable to cases 
of this charactor. 

In the case of Nowhut Singh v. 
Chutter Dharee Singh (1) Sir Richard Couch* 
C. J., laid dmvn the fundamental principle 
that the misconstruction of a document 
which is the foundation of the suit, being 
in the nature of a contract or a docu- 
ment of title, is a ground of special 
appeal; but special appeal does not lie 
because of a mistake as to the meaning 
of some portion of the evidence which is 
in writing, if it is connected with other 
evidence affecting its construction. This 
view Avas possibly not quite in harmony 


(i) 19 W* H. 
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with that indicated in Lalla Tmrit Loll v. 
Maliometi Lallzamah (2), but is in accord 
with the rule laid down in Namiti 

V. Maheswar Bux (3), Himmaf AU v. 
Nyainntoolla (4) and Bunyahee Dhur v. Mndhno 
Soodun (5). No useful purpose would be 
served by a detailed examination of all 
the eases in which the rule laid down by 
Sir Richard Couch has been strictly applied, 
but reference may bo made, amongst other 
cases, to the decisions in Shih Chandra v. 
Chandra Naminijo)^ Ananda Chandra v. Parhati 
Nath (l),l)nr8iin Singh v.Durhijou Singh (8), 
Braja Mohnn v. Thaknr Das (9), Bnzhd 
Karim v. Satish Chandra Giri (10), Bai 
Befiods Behari v. Bai Pasnpati Nath (11) and 
Madan Mohan v. Manmatha Nath (12), 
where an unsuccessful attempt was made to 
obtain a reversal of the decision of the lower 
Appellate Court on the ground that it was 
based on a misconstruction of documentary 
evidence. On the other hand, in the case 
of Hara Sumlar v. Basnnfa Kumar (13) 
where a question arose as to the legal effect 
of a deed of dedication of endowed property, 
namely, whether the property became the 
absolute dehutter of the deity or retained 
its secular charicter in the liands of the 
i(hid)ait, though subject to a religious charge, 
the matter was treated as one of law. Tlierc 
can, in our opinion, be no room controversy 
as to the correctness of the princiiile which 
was accurately formulated ])y Sir Richard 
Couch, thoagh there may have been occasionally 
a loose application of the rule. As Liridley, J., 
put it in Chatenay v. Brazilian Snhmarinr 
Telegraph Co. the. expression ‘construc- 
tion” as applied to a document includes two 
things, the meaning of the words and, 
secondly, their legal effect or the effect 
which is to be given to tliem. The mean- 
ing of the words is a question of fact in 
all cases, whether we are dealing with a 
‘ (2) 18 W. T?. 447. 

(3) Agra 11. C. R. (P. R.) 32. 

(4) 23 W. R. 250. 

(o) 23 W. R. 406. 

(6) 32 C. 710; 1 C. L. J. 232. 

(7) 4 C. L. .T. 198. 

(8) 1 Uul Can. 530; 9 C. L. J. (}23. 

(9) 4 Ind. Ca8. 732; 10 C. L. .T .593 

(JO) IQ Tiid. C.as. 32.5; 13 C. L ,J. 418; 15 C. W. N^. 
7.52. 

(11) 1 Ind. 329; 13 C. W X 105 

(12) n Tud. C.va. 425. 

(1.3) 9 0. VV. N. 154. 

(14) (1891) 1 Q. R. 79 at p 85; 69 L. ./ R. ?9.5; 
63 L. T. 739; 39 VV. R. 05. 


poem or a legal document, the effect of the 
words is a (luestion of law. Consequently 
Avhere the document is of such a character 
tliat it does not create, modify or extinguish 
the rights and obligations of the parties 
or otherwise affect their status, no question 
of its legal effect arises ami consequently 
the construction of such a phice of document- 
ary evidence do(?s iu)t raise a question of law. 
This is well illustrated by several cases 
decided by their Lordships of the Judicial 
Committee. In Lachman Lai v. Kanhaya 
Lai (15) documentary evidence Avas adduced 
to prove the factum of an adoption. Lord 
Shand held that the question was iiofc one 
of construction of one or more deeds which 
Avould be a question of laAv, but was a 
question as to the effect to bo given to 
decrees, leases and other documents as 
evidence of the fact of adoption and its 
consequences. Again, in Mayandi Chettiar 
V. Chokalingnm Pillai (16), Avhere their 
Lordshii>s reversed the decisions of the 
Madras High (hmrt in Chokalingnm Pillni 
V. Mayandi iUieitiar (17), the question 
was raised whether the transaction 
evidenced by a mnrhilika’dQQd Avas 
a new grant or a (Muihrination with 
modilication of a i)re\ ious grant. Sir 
Andrew Scoblo held tliat this was a 
question of tlie legal effect of the deed 
on whicli the title of the parties 

rested and was a question of law, upon 
which their Lordships disagreed with the 
Judges of the High Ooiiri. In tin* case of 
Jnila Fateh i*hand v. Rani Kishen Kaur (LS) 
where the question in controversy was, 
whether tlie plaintiff had a proprietary 
title to the lands in suit, the construction 
of a Wajih-uLarz, Avliich had been prepared 
by the Hettlement Authorities and which 
contained a Record of the Rights of the 
proprietors and the tenants, was treated as 
a (luestion of law, on which their Lordships 
agreed with the Jmlges of the High Court: 
Kishen Kiinwarv. Fateh ChandiW), This case 
may possibly be regarded as just on the 
border-line, be(;auso iii proof of their title, 

(15) 22 I. A. 51; 22 C. 699 (P.C.). 

(16) 31 I. A. 83; 27 M. 291; 8 C. W. N. 54-5; 19 M. 
L. .1.200 (P. C.). 

(17) 10 M J8.5; 6 M. \j. .1 217. 

(18) 16 Tar). Can. 67; 39 J. A. 247 at p. 25.5; 17 C. 

L .1 1 (P. (}.), 16 r. W. N. 10.3,3; 23 M. b. ,1. 3.30; 

12 M. U. T. 41.3; (1912) Al. VV. N. 106.5; 10 A. L. J. 
335; 14 Roni. L. R. 1090; 34 A. 579. 

(19) 29 A. 203; 1 A. L. J. 38; A. VV. N. (1900) 307. ' 
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tho plaintiff relied not only on the Wajlb- 
uUurz, but also on other documentary 
evidence which could not bo properly called 
documents of title. Besides, the earlier 
decisions of tho Judicial Committee in 
Muhammad Imam All Khan v. Husain 
Khan (20), Parhati v. Phandrapal (21), 
Thdkur Anant Hiimh v. Thahur Vurga 
Hhigh (22) and Lull v. Mnrlidluu (2J) 
indicate that as to some of the entries, 
at any rate, in a Wn}lh-ul-urz the ques- 
tion may be, not of construction in the strict 
sense, but only of evidentiary value. Tho case 
of Nilmoni Hingh v. Kirfi (Vinnder (24) is 
clearly distinguishable, as the question tliere 
related to the limits i)f the powers of the 
Judicial Committee in tho hearing of an 
appeal when tliere are concurrent findings 
of fact by two Indian Courts; such powers, 
though artificially restricted by well- 
recognised rules of practice, are still 
wider than those of a Court of second 
appeal. To put the matter briefly, if tliere is 
a question of the leg.il effect of a deed or of a 
legal inference to be drawn from the facts 
found, there is a good ground of second appeal. 
This is conclusively shown by the decisions 
in Hecmji v. OJiinna Nayana Chpftl (25), 
whore tlie question arose whether a transac- 
tion could be treated as a mortgage when 
its alleged character as a sale had not been 
established, Lachmeshwar Siugh v. Manowar 
Hossein (2(3) and Ramgapal v. Shamashhafon 

(27), where the question arose whether the 
possession was of an adverse cliaracter, Rampal 
Singh v. Balhhadar Singh (28), where the ques- 
tion arose whether knowledge of facts on 
the part of an agent could bo imputed to 

(20) 25 I. A, 101 at p, 169; 20 0. 81 (P. 0.);2 0. W. 
NT. 737. 

(21) 4 Iiid. Cas. 25; 36 I. A. 125; 31 A. 457; 10 C, 

L. J. 216; 13 0. W. N. 1073; 6 A. L. .J. 767; H 

Bom. L. R. 890, 12 O. 0. 304; 19 M. L. J. 005; 5 M. 
L. T. 427 (P. 0.). 

(22) 6 luil. (3as. 787; 37 T. A. 191; 32 A. 303; 12 C. 
L. J. 36; 14 0. W. N. 770; 7 A. h. J. 704; 1 2 Bom. L. 
R. 504; 8 M. L. T. 79; 20 M. L. J. 604; 13 O. C, 163 
(P. C.); (1910) M. W. K. 324. 

(23) 33 t. A. 97; 28 A. 488; 3 A. L, J. 415; 10 C. 

W. N. 730; 8 Bom. L. R. 402; 3 C. L. J. 594; 1 M. L. 

T. 171. 

24) 20 I. A. 95; 20 C. 847 (P. C.). 

25) 10 M. r. A. 151 at p. 164; 2 Sar. P. C. J. 88; 
19 B. R. 929. 

(20) 19 I. A. 48 (P, C.); 19 C. 253. 

(27) 19 I. A. 228; 20 C. 08 (P. C.). 

(28) 29 1. A. 203; 25 A 1; 4 Bom. L. R. 832; 0 0. 
W. N. 849 (P. G.). 


the principal, Mohoram Sheikh v. TeUimuddin 

(29) , Krishna Kishore v. Mir Mahomed Ali 

(30) , Snlatu Boh v. Jadu Nath (31), Maruti v. 
Banuhai (32), where the question ar().se 
whether a tenant was of a temporary or 
of a permanent character, and Girdhar Das v. 
Ram Antar Singh (33) where the que.stion 
arose whether a prior charge had been kept 
alive or extinguished. The ease of Raja- 
ram v. Ganesh Hari (34), where the 
question arose whether existence of title 
could be inferred from ac.ts of ownersliip, 
which was treated as a mixed question of 
law and fact, may possibly be deemed to 
lie on the border line. We hold, accordingly, 
that unless there is a question of the legal 
effect of a deed which may be treated as 
a document of title or embodies a contract 
or is the foundation of the suit, a 
second appeal does not lie. A second appeal 
is not admi.ssible merely because some portion 
of the evidence is in writing of which the 
meaning has been mistaken by the lower 
Appellate Court; Pertap Chmrder v. 
Mohemlra Nath (35), Durga (Jhowdhrmii 

V. Jowahir Singh (36), Ramratan v. Nandn 

(37), Larhman Lai v. Kanahaya Lai (15), 
Shivahajiava v. Sangappa (38) and Hart 
Mohnn v. Snrendra Narayan Singh (39). In 
our opinion, tho decision of the Di.strict Judge 
does not involve any error of law and thero' is 
no ground for this second appeal. 

The result is that the decree of the 
District Judge is affirmed and this appeal 
dismis.sed with costs. 

Appeal dismissed, - 

(29) 13 Tnd. Cas. 006; 15 G. L. J. 220; 16 0. W. N. 
567. 

(30) 3 G. W. N. 255. 

(31) 8 C. W. N. 774 (P. B.). 

(32) 4 Bom. L. R. 801. 

(33) 8 C. W. N. 690. 

(34) 21 B. 91. 

(35) 16 1. A. 233; ITC. 291 (P. C.); 13 Ind. Jar. 
370; 5 Sar. P. C. .T. 444. 

0^6) 17 I. A. 122; 18 C. 23 (P. C.). 

(37) 19 1. A. 1; 19 C. 249 (P. C.). 

(38) 31 I. A. 154; 29 B. 1; 6 Bom. L. R. 770; 8 
C. W. N. 865; 1 A. L. J. 637 (P. C.) 

(39) 34 I. A. 133; 31 C. 718; 2 M. L. T. 399; 11 C. 

W. N. 794; 4 A. L. J. 497; 6 C. L. J. 19; 9 Bom. L. 
R. 750; 17 M. L. J. 361 (P. C.J. 
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PRIVY COUNCIL. 

Appeal prom the Court op the Judicial 
Commissioner, Central Provinces. 

June 29, 1914, 

Present: — Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 

BAMCHANDRA MARTAND WAIKAR 

AND OTHERS APPELLANTS 

verstis 

VINAYAK VENKATESH KOTHEKAR 

AND ANOTHER — RESPONDENTS. 

Hindu Law — Mitaksliam — Inheritance — Bandlm — 
Sapinda — Bhinna-gotra sapinda beyond 6th degree^ whe- 
ther entitled to inherit — Interpretation of Hindu Law. 

The sapinda relationship (according to the MituJcshara 
school), on which the heritable right of collaterals is 
founded, ceases in the case of the bhinna-gotra sapinda 
with the fifth degree from the and in 

order to entitle a man to succeed to the inheritance 
of another, he must be so related to the latter that 
they are mpindas of each other. 

In the Mitakshara the word bandhii signifies tho 
bhinna-gotra sapimlast i. e., the sapindas belonging 
to a different family gotra. 

fifapiwdrt-relationship explained. 

The Hindu Law contains its own principles of 
exposition. Therefore, the questions arising under 
it cannot be determined on abstract reasoning or 
analogies borrowed from other systems of law, but 
must depend for their decision on the rules and 
doctrines enunciated by its own law-givers and 
recognised expounders. 

Oridhari Lai Royv. The Qoi'ernment of Be^igal, 12 M. 
I. A. 448, 10 W. R. (P. C.) 31; 1 B. L. R. (P. C.) 44; 
2 Suth. P. C. J. 169; 2 Sar. P. C. J. 382; 20 Eng. 
Rep. 408, w’hich laid down that the enumeration 
of bandhus was not exhaustive but merely illustrative 
explained. 

Bab u Lai -v. Nanku Ram^ 22 C. 339; Lallnbhai v. 
Mankuvarbhai, 2 B. 388; 7 T. A. 112; Umaid 

Bahadur v. Udoi Chand, 6C. 119 (F. B.); 6 C. L. R. 
600; 6 Ind. Jur. 586; 3 Shome L. R. 146, referred to. 

[Authorities on Hindu Law reviewed: — Mayne’s 
Hindu Law, West & Buhlcr’s Dige.Mt of Hindu Law, 
Vol. I, pages 119, 120, Saravadhikari^s Tagore Law Lec- 
tures, Shastri Gulab Chunder Sarkar’s Translation 
of Viramitrodaya, Rao Vishwanath Mandlik’s 
Translation of Yajnavalkya, Commentary on Hindu 
Law by J. N. Bhattacharya]. 

Appeal from a judgment and decree of the 
Court of the Judicial Commissioner of the 
Central Provinces, dated March 23rd, 1910, 
affirming those of the Court of the IHstrict 
Judge of Bhalaghat, dated February 26th, 
1907. 

FACTS are sufficiently set out in 
their Lordships’ judgment. 

Mr. Pe GruytJier, K. C., with him Mr. 
Parelch, for the Appellants, contended that 
under the Mitakshara Law the limit of tho 
sapinda relationship ex materna was 

8eveQ de^ee? apd that tha appeljanta were 


entitled to succeed as matn-handhus, their 
mother being within five degrees as in the 
Acharkand of the Mitakshara for the pur- 
poses of marriage. 

[Mr. Ameer Ali: — You say there is no 
limitation to the word sapmda~\. 

The term sapinda means blood and blood 
relatives only. 

[Lord Moulton: — In the Courts below both 
parties took it for granted that some limita- 
tion to sapindasliip should be applied]. 

A sapinda for one purpose was not 
necessarily a sapinda for another, as sapinda 
for adoption extended to seven degrees in 
adopter’s family. It has different mean- 
ings for different purpowses. All Sanskrit 
writers had differently used tho word 
sapinda. You cannot apply the principle 
of prohibited degrees of relationship to in- 
heritance as in that case son w'ould succeed 
and father would not (Mandlik’s Mayukha 
and Yajnavalkya). 

[Lord Moulton: — There may be one rule 
for one thing and another for another thing]. 

In Viramitrodaya, a commentary on Mitak^ 
shara, Chapter 3, part 7, sections 4, 5 and 6, 
the value of which was regarded as authorita- 
tive on the Hindu Law in Oridhari Lai Pay 
V. The Government of JJcngal (1), supported 
by Mitakshara, Chapter 2, section 6, paragraph 
2, the same was laid down on handhn, 

[Mr. Ameer Alt: — Your argument is that 
your client does not come under those who 
are mentioned in text books but you wish 
it to be extended on the ground that the 
Privy Council has done so in several cases]. 

[Lord Moulton: — Limitation may not be 
reversible. You say whatever may be the 
limitation, it is reversible]. 

There must be some principle of determina- 
tion other than prohibited degree. Umaid 
Bahadur v. Udoi Chand (2) was no authority 
for applying prohibited degree. 

[Mr. Ameer Ali:— -There must be mutuality 
in inheritance. You have made out that 
authors are not against you]. 

Golab Chunder Shastri had clearly 
enunciated the law that when inheritance 
was claimed through a mother, sapinda-re- 
lationship extended to seven degrees or at 
least to six degrees. Apararka, a commentator 

(1) 12 M. I. A. 448; 10 W. R. (P. C.) 81; 1 B. L. R. 
(P, C.) 44; 2 Suth. P. 0. J. 169; 2 Sar. P. C. J. 382; 
20 Eng. Hop. 408. 

(2) 6 0. 119 (F. B.)j 6 0. L. R. 600; 6 Ind, Jur. 686; 
3 ShomQ L, R. 146« 
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on the Yajnavalkya, supported the view of 
MitaksJiam that in the case of females too 
sapindnsMp extended to six degrees. 

Reference was made to MUahahara^ Chapters 
1 and 2, sections 1 and 3, paragraphs 5, 4, 
section 5, paragraphs 2, 6; Mandlik’s Hindu 
Law, page 169, Chapter Gotra; ShamaCharan 
Sarkar’s VyavasthaChandrika,page 192; Vira- 
mitrodaya, Chapter 3, part 7, sections 4, 5 and 6; 
Westand Buhler’s Digest of Hindu Law, page 
17; Mayne’s HinduLaw, pages 683, 685; Ghosh’s 
Hindu Law, page 53; Golap Chandra Shashtri’s 
Hindu Law, pages 74, 76, 291, 296; JJmaid 
Bahadur v. Udoi Ghand (2); Bahu Lalw.Nanku 
BamiS);Lalkihhai y. Mayihivarhaii^); Oridhari 
Lai Roy v. The Government of Bengal (1). 

Messrs. Ross, K, 0., and Lowndes^ for the 
Respondents, contended that the appellants 
were not heirs according to Hindu Law of 
Laxman Rao. A sapinda of the propositus, 
to be capable of inheritance, must satisfy a 
further condition, viz., that he must 
be so related to the propositus that the 
latter was also his sapinda either directly 
or through the father or the mother. There 
must be mutuality between the propositus and 
the heritable sapinda. This was laid down 
in Manu, Chapter IX, versel87, and cited in 
Mitakshara, Chapter II, section 3, as intrepret- 
ed by Balambhatta and Visweswara Bhutt, 

The relationship by sapindaship as given 
by Vijnaneswara and Nilakantha was the same 
for inheritance as for marriage. It had 
been so regarded in West and Buhler, page 
434, which also laid down (Volume I) that in 
the mother’s lino sapindaship ceased with 
the fifth person. The same was mentioned 
in Saravadhikari’s Tagore Law Lectures 1884, 
page 702. 

Reference was made to Manu, Chapter 9, 
verse 153, Chapter 3, verse 216; West and 
Bhuler,M’iY«A:6’Ztam, Chapter 2, section 1, verse 
6, section 2, verse 6; TImaid Bahadur v. Udoi 
Ghand (2); Bahu Lai v. Nanku Ram (3). 

Mr. Be Omyther in reply. 

JUDGMENT. 

Mr. Ameer Ali. — The suit that has given 
rise to the present appeal was brought by the 
plaintiffs in the Court of the District Judge 
of Balaghat, in the Central Provinces of 
India, for possession of certain properties 

(.S) 22 0. 329. 

(4) 9 B. aaa. 


which originally belonged to one Laxmanrao, 
whose next-of-kin or bandhus they claim to 
be under the law of the Mitakshara, 

Laxmanrao died in 1851, leaving him 
surviving his widow Jankibai and a daughter 
Chitkoobai, both since deceased. The 
defendant Venkatesh is Chitkoobai’s hus- 
band. On Laxmanrao’s death without male 
issue his inheritance devolved on Jankibai. 
She held possession of the properties in suit 
as a Hindu widow until her death in 1883, 
when Chitkoobai succeeded to her father’s 
estate. She died on the 7th of May 1894, 
leaving the first defendant, her husband. 
The second defendant is a son adopted by 
him after Chitkoobai’s decease. 

The present action was not instituted until 
March 1906. The plaintiffs claim that the 
inheritance to Laxmanrao opened to them 
on the death of Chitkoobai, and that they 
are entitled to recover possession of the 
properties from the defendants who have no 
right of succession to Laxmanrao’s estate. 

The following genealogical table will 
explain the relative position of the parties 
and the exact nature of the claim: — 


Timaji. 

I . 


Sadasheo 
(son) 

Krishiiarao— Radliabui 
(son) 


Sakobai 

(daughter), 


Sheoram 

(son), 

Laxmanrao— Jankiliai 
(son) I 

Chitkoobai “Dofendan t 


(daiightor) 


No. 1. 


Rangol)ai Yonkatosh 

(daughter), (adopted son, Denfeudant No. 2), 

1 

r I 

Uamchaudra Balchandra Krislma 

(son) Plaintiff (son) Plaintiff (son) Plaintiff 
No. 1. No. 2. No. 3. 


The defendants resisted the claim mainly 
on two grounds. They alleged, that 

the ancestors of the parties had migrated to 
the Central Provinces from Asirgarh 
situated within the Mahratta country, where 
the law in force conferred on the daughter 
succeeding to her father s inheritance an 
absolute estate descendible to her own heirs; 
that the family of Timaji was still subject 
to that law, and that accordingly the estate 
which Chitkoobai had acquired jaised on her 
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death without issue to the tirst defendant, 
her husband. In the second place, they 
urged that the plaintiffs had no heritable 
right or interest in Laxmaiirao’s estate as 
they did not come within the category of 
bandhns entitled to succeed to his inherit- 
ance. 

The Courts in India have overruled the 
first plea and have held that on settling in 
the Central Provinces the family of Tirnaji 
adopted the lc,r loci and are now governed 
by the rules of the Mitakhdiam generally in 
force in that Province. 

But they have given effect to the defend- 
ants’ second contention: they have held in 
substance that the Mifakshara lays down a 
well-defined limit where the kinship entitling 
handlius to succession ceases, and that tlie 
plaintiffs are beyond that limit. They have 
accordingly dismissed the suit. 

The plaintiffs have appealed to His Majesty 
in Council, and the case has on both sides 
been argued witli considerable ability and 
learning. 

In dealing with the arguments addressed 
to this Board on behalf of the appellants 
their Lordships cannot help noticing one 
circumstance, ci:., that in the Courts below, 
so far as appears from tfie record, it was not 
denied that there was a limit to the heritable 
right of handhns, the only contention being 
whether it was seven degrees from the pro- 
positus or five as urged by the defendants. 
Before this Board, on the other hand, it has 
been strenuously contended that there is no 
limit to the succession of hamlhus. Their 
Lordships do not wish, however, to draw any 
inference from this change of ground, for 
what they have to determine in this appeal 
is whether the term handhn is to be construed, 
as the plaintiffs argue, in the broadest sense, 
or whether it is subject to any limitation, 
and in the latter case what that limitation is 
according to the law by which the parties 
are governed. 

In the Hindu Law the succession of heirs 
individually specified does not present much 
difficulty; the controversies and divergences 
amongst Hindu lawyers are chiefly concern- 
ed with collateral succession. Manu, the 
ancient sage, whose identity is lost in the 
mist of ages but whose word is regarded as 
divine, after giving the rules regarding the 
succession of lineal male descendants and 
male ascendants, declares: “The property of 


a near sapinda shall be that of a near 
s(ipinda‘\^ Sir William Jones in his trans- 
lation of Manu’s Institutes has rendered the 
passage somewhat differently, but for the 
purposes of the present judgment it is of 
little importance. 

It is upon this enunciation that all the 
schools base the right of collaterals to 
succeed to the inheritance of a deceased 
person. This refers only to the succession of 
one male^to another, for females inherit by 
express rules. The right of collaterals, 
therefore, is dependent on the existence of 
the sftpA?t'/'ir-relationship between the pro- 
positus and the claimant. The contest that 
has arisen in the several schools is with 
regard to the meaning to be attached to the 
term sapinda^ in other words, what does 
s /p/.Wrt-relationship imply, and what is the 
true test for determining whether a- particular 
person is a s.ipinda to the deceased or notr^ 
Jimutavahana, the author of the Dayahhnga, 
the guiding authority in the Bengal or 
Ganriya school, considers it to mean ‘ com- 
munity in the offering of funeral oblations”. 
He draws his argumont from the word 
ptnda^ which literally signifies a ball of 
rice offered at the performance of obseviuial 
rites. Mr. Lowndes is probably right that 
in early times the right of inheritance was 
dependent on the right to participate in the 
offering of funeral oblations, a doctrine which 
is part and parcel of the Dayahhaga rules. 

But it is also clear that Vijnaveswara, the 
author of the Mitakskara, who appears to have 
flourished towards the end of the 11th and 
the beginning of the 12th century of the 
Christian era, some five centuries before 
Jimutavahana, abandoned the ancient doctrine 
and construed ^apiwda-relationship to arise 
from community of blood, or to use the quaint 
language of Hindu writers, “community of 
particles of the same body.” His legal 
conception in this respect will appear clearly 
from a passage of the Mitaksliara, Book I, 
Chapter on Marriage, not included in Mr. 
Colebrooke’s Translation. To this passage 
their Lordships will have to refer later on in 
the course of this judgment. 

Messrs. West and Buhler, in their ‘Digest 


_*Ohapter IX, v. 187. This is the translation given 
by Mr. Justice Banorjoe in Bahu Lall v. Nanku Ram, 
22 0. 339. 
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of the Hindu Law,” whose merit and authori- 
ty have been reco^^nised by eminent Hindu 
lawyers, have examined in detail the doctrines 
of the Mitaksham on this point, and their 
general conclusion as to Vijnaneswara’s 
legal conception of &’ap 2 ?ifZa-relationship is 
summed up in the following words, that he 
based it not on the presentation of funeral 
oblations but on descent from a common 
ancestor, and in the case of females also 
on marriage with descendants from a common 
ancestor.” Mr. Colebrooke in his rendering 
of the Mitaksham has paraphrased sapivda 
as a relation connected by funeral oblations,” 
which resulted in virtually obliterating one 
of the main distinctions between the Benares 
and the Bengal schools. But it is now 
recognised that his paraphrase was erroneous, 
and that the true theory of mpiwda-relation- 
ship propounded by Vijnaneswara was based 
tm community of blood. It is on this theory 
of Vijnaneswara that the learned Counsel 
for the appellants place their chief reliance. 
The plaintiffs, it is urged, are unquestionably 
related to Laxmanrao by tie of blood; they 
are, therefore, his sapindas, and consequently, 
in the absence of nearer kinsmen, entitled 
to liis inheritance. It is to be remarked, as 
has been observed in previous cases before 
this Board, that the Hindu Law contains its 
own principles of exposition and that ques- 
tions arising under it cannot be determined 
on abstract reasoning or analogies borrowed 
from other systems of law, but must depend 
foi* their decision on the rules and doctrines 
enunciated by its own law-givers and recog- 
nised expounders. 

The MHakshara purports to be a com- 
nieiitiiry on the work of Tajiiavalkya, who is 
supposed to have lived ab(3ut the second 
century of the Christian era, about a thousand 
years before Vijnaneswara. In the Mitak- 
sham he is spoken of in terms of deep venera- 
tioTi; and his doctrines, deveh^ped by 
Vijnaneswara, certainly show a marked 
advance over the legal conceptions of his 
predecessors. So far as their Lordships have 
been able to ascertain, the handhusy or di.stant 
kinsmen related to the deceased through 
females, make their appearance as heirs 
hrst in Yajnavalkya’s enunciations. Mr. 
Borradaile, in the first volume of his Reports 
of the Bombay Sadder Dewaiiy Adalut 
Decisions, has given u translation of the 
Index to the Mitaksham^ which furnishes a 


general idea of the scheme of this great and 
important work of Hindu Law. It consists of 
two books: the first, called the Achamd/iyaya, 
On Established Rules of Conduct or 
Ordinances”; the second, the Vyavaharadhyayai 
On tlie Laws and Customs of the People.’’ 
Both books, however, are so inter-related 
that the rules of the one can scarcely bo con- 
strued without reference to the other. 

It is to be noted that in the Vyavastha 
Chandrika the Book on “Established Rules of 
Conduct” is cited as the AcJianidhyaya 
( Chapter or Book on Established Rules of 
Conduct”), whilst in the decisions of the 
Indian Courts and recent works on Hindu 
Law, it is referred to under the name of the 
Acharakanda (“Division or Part relating to 
Established Rules of Conduct”). 

In the third Chapter of the Acharakanda 
Vijnaneswara lays down the rules relating to 
the forbidden degrees of kindred, and here he 
defines his tlieory of relationship. A transla- 
tion of this passage is to l)e found in the 
“Digest of Hindu Law,”* by West and 
Bubler, and also in the judgment of the 
Bombay High Court in Lallnbhai v. 
MankHvarhai{4>) y which came an appeal to His 
Majesty in Ckmncil and was affirmed by this 
Board, Lallubai v. (Utssibai (5). 

That passage runs thus: — 

(He should marry a girl) who is non- 
sapiuda i. c., a sapinda (with himself). She is 
called his sapinda who has (particles of) the 
body (of some ancestor) in common (with 
him). Non-6*«pi?/d« means not hiii sapinda, Sucli 
a one (he should marry). >SV/pna7a-relation- 
ship arises between two people through their 
being connected by particles of one body. 
Thus the son stands in ^rupm7^z-relationship to 
his father, because of particles of liis father’s 
body having entered (his). In like (manner 
stands the grandson in .s*up/«da-relationship) 
to his paternal grandfatlier and the rest, 
because through li:s father, particles of his 
(grandfather’s) body have entered into (his 
own). Just so is (the son a su 2 >in^^(^-relation) 
of his mother, because particles of his mother’s 
body have entered (into his). Likewise 
(the grandson stands in i>Y/p//n/n-relationship) 
to his maternal grandfather, and the rest 
through his mother. So also (is the nephew) 
a sapinda-reltiiiou of his maternal aunts and 
uncles and the rest, because particles of tho 

(5) 7 J. A. 212; 5 II. 110, 7 C. L. 11. 445. 

* Volaiiie I, page 120. 
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same body (the paternal grandfather) have 
entered into (his and theirs); likewise (does 
he stand in snp/,V<(^a-relationship) with 
paternal uncles and aunts, and the rest. So 
also the wife and the husband are sapiwla- 
relations to each other, because they to- 
gether beget one body (the son). In like 
manner brothers’ wives also are (sapinda- 
relations to each other) because they produce 
one body (the son), with those (severally) 
who have sprung from one body (i.e., because 
they bring forth sons by their union with the 
offspring of one person, and thus their 
husbands’ father is the common bond Avhich 
connects them). Therefore, one ought to 
know that wherever the word saplmla is used, 
there exists (between the persons to whom it 
is applied) a connection with one l)ody, either 
immediately or by descent.” 

Then after refuting certain objections to his 
explanation of the sapinda, Yijnaneswara 
proceeds thus: — 

‘ In the explanation of the word asapitidam^ 
{noji-sapindity verso 52), it has boon said 
that &'tt/}mda-rGlation arises from the circum- 
stance that particles of one body have 
entered into (the bodies of the person thus 
related) either immediately or through 
(transmission by) descent. But inasmuch as 
(this definition) would be too wide, since 
such a relationship exists in the eternal circle 
of births, in some manner or other, between 
all men, therefore, the author (Yajnavalkya) 
says: — 

‘‘Verse 53: ‘After the fifth ancestor on the 
mother's and after the seventh on the father’s 
side.” 

“On the mother’s side in the mother’s 
line, after the fifth, on tlie father’s side in 
the father’s line, after the seventh (ancestor), 
tho ^apiVZrt-relationship ceases; these latter 
two words must be understood; and, there- 
fore, the word saplnda, which on account of 
its (etymological) import (connected by 
having in common) particles (of one body) 
would apply to all men, is restricted in its 
signification, just as the worvl pankaja 
(which etymologically meins growing in 
the mud,’ and, therefore, would apply to all 
plants growing in the mud, designates the 
lotus only) and the like; and thus the six 
descendants, beginning with the son, and 
one’s self (counted) as the seventh (in each 
case), are .sapmda-relations*.” 

West and Buldcr, Vol. I, page 120. ' 


The rendering of the above passages by 
Pandit Rajkumar Sarvadhikari though 
apparently more free is certainly instructive 
and interesting, and deserves quotation as 
showing what a learned Hindu scholar con- 
sidered was in the mind of Yijnaneswara when 
defining the word sapinda: 

Tho Mitaksliara then explains tho follow- 
ing words in the next verse of Yajnavalkya, 
beyond the fifth and seventh degrees on tho 
mother’s side and the father’s side respec- 
tively. 

It has been already explained, that the 
relation of sapinda exists by reason of the 
connection of the parts of the same body, both 
directly and indirectly. But such a relation- 
ship is possible everywhere, in some way or 
other, between all men in this wide, wide 
world without a beginning. So the defini- 
tion would be too wide. It is for this 
reason that the sage limits it thus, beyond 
the fifth, &c. 

‘ The meaning is ‘ on the mother’s side’, 
i.e., in the line of the mother, after the fifth 
degree : on the father’s side,’ ^.e., in the 
line of the father, after the seventh degree, 
the relation of sapinda ceases. 

Although the word sapmda, therefore, 
may be applied in its etymological sense 
almost to all men it is, there can be no doubt, 
limited in its signification to certain definite 
individuals ; just as the word mud -born is 
applied only to a lotus. 

Thus the father and the other ascendants 
are six sapinda^ ; and the son and the other 
descendants are six ; and the man himself 
is tho seventh. In case of the divi- 
sion of a line also, the enumeration 
should be made until the seventh degree, 
commencing from whence the direction of 
the line changes. This rule should be applied 
in every case.”* 

Their Lordships have no manner of doubt 
that in the passages quoted above, Yijna- 
neswara was laying down rules for the 
limitation of ^apiwdrt-relationship generally. 

It has been suggested in argument that 
this limitation is with regard to marriage 
only ; that it defines the prohibited degrees 
within which a man cannot marry. A 
similar contention was put forward in 
Lallubhai v. Mankuvarhai (4). The observa- 
tions on this point of the learned Judges, one 


* Sarvadhikaari’s Tagore Law Looturos, uago 603. 
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of whom was tho distinguished jurist Mr. 
Justice West (co-author of the Digest and 
afterwards Sir Raymond West) appear to 
their Lordships as extremely apposite to the 
present case. 

Chief Justice Westropp in that case 
[Lallnhai v, Maiiknvarhni (4)] at page 426 
said as follows : — 

It has been contended for the plaintiffs 
that in the above extracts from tho Achara 
Kanda and tho Sanskara Mayukha the 
respective authors were dealing with sapinda- 
relationship in its ceremonial aspect only, 
and that, when they wrote upon snpinda- 
relationship with reference to inheritance, 
they may be regarded as viewing sapinda* 
relationship in the same light as the author 
of tho Dayabhaga and certain other 
commentators on Hindu Law. But we think 
that the burden rests upon the plaintiffs to 
show that Vijnaneswara and Nilakantha 
regarded .wp/wda-relationship as resting on a 
different basis for the purpose of inheritance 
from that on which, dogmatically perhaps, 
but most distinctly, the one has placed it in 
tho Achara Kanda and the other in the 
Sanskara Mayukha. We do not think that 
the learned Counsel for tho plaintiffs have 
given any good reason for assuming that the 
authors intended to make any such difference, 
nor is it likely that they did. 

The religious and ceremonial law of the 
Hindus as prevailing amongst castes, or in 
particular localities, is, generally speaking, 
almost inseparably blended with their law 
of succession in the same castes or localities, 
an opposite condition being exceptional.” 

As a matter of fact, as Messrs. West and 
Buhler point out, Yijnaneswara expressly 
says, wherever the word sapinda is used tliero 
exists (between the persons to whom it is 
applicable) a connection with one body either 
immediately or by descent.” 

In Umaid Bahadur v. Udoi Chand (2) the 
learned Judges of tho Full Bench (one of 
whom was a Hindu Judge of great eminence) 
express themselves on this point in the 
following terms : — 

Having taken great pains in accurately 
defining the word sapinda in tho beginning of 
his work, and having said in clear words in 
the passage in question that ‘ one ought to 
know that wherever the word sapinda is used 
there exists (between the persons to whom it 
is applied) a connection with one body either 
ipamediately or by descent,* it is hardly 


reasonable to suppose that the author used 
the word in another part of tho same work 
in a different sense. It is a well-understood 
rule of construction amongst the authors of 
the Institutes of Hindu Law, that the same 
word must be taken to have been used in one 
and the same sense throughout a work, unless 
the contrary is expressedly indicated.” 

Kor have the learned Counsel for the 
appellants been in a position in this case to 
refer to any authority excepting one, which 
their Lordships will notice later on, in 
support of their proposition that the limita- 
tions of Vijnaneswara on #upiwda-relationship 
are confined to marriage, impurity, and 
exequial rites, and do not relate to inherit- 
ance. 

The law of inheritance in the Mitakshara 
translated by Mr. Colebrooke occurs in Book 
II, and forms Chapter VI of that part of 
the work. It is entitled Daynvihhagaf^ or 
“partition of Heritage.” It is unnecessary to 
refer to Chapter I of Mr. Colebrooke ’s 
translation, or to the earlier sections of 
Chapter II, as they deal with subjects which 
do not come within the purview of this 
judgment. It is with sections V, VI, and 
VII of Chapter II that their Lordships are 
principally concerned. The rendering of 
the word sapinda as ‘relations connected by 
funeral oblations” runs throughout Mr. 
Colebrooke’s translation. His arrangement of 
the matter is also different from the original 
where the subject of inlieritance appears to 
be dealt with in a consecutive form in Chapter 
VI. Mr. Colebrooke has split it up into two 
chapters, divided into sections. (This 
circumstance is noticed in the Bombay 
judgment). Section V, Chapter II (in Mr. 
Colebrooke’s Translation), deals with the 
succession of the got raja, on failure of 
“brother’s sons.” Although gotraja is 
explained by the terra gentiles borrowed from 
the Roman system, to which, no doubt, the 
Hindu system bears a remarkable analogy, 
it would be more convenient to adhere to the 
definition given in the Mitakshara itself. 
Omitting the English equivalents introduced 
into the translation, and retaining the 
Sanskrit expressions, the paragraphs run as 
follows: — 

“3. On failure of the paternal grandmother, 
gotraja-sapindas, namely, tho paternal grand* 
father and the rest, inherit the estate* 
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‘*For hhtnini-gotra sapindas are indicated by 
the term handhu, 

4 Here, on failure of the father’s 
descendants, tlio heirs are successively the 
paternal grandmotlier, the paternal grand- 
father, the uncles and tlieir sons. 

5. On failure of the paternal grandfather’s 
line, the paternal great-grandmother, the 
great-grandfather, his sons and their issue 
inherit. In this manner must be under- 
stood the succession of the samana^gotni 
sapindas, 

6. If there be none such, the succession 
devolves on samanodalcas, and they must be 
understood to reach the seven degrees beyond 
sapindas^ or else as far as the limit of know- 
ledge and name extend. Accordingly, Vrihat 
Manu says; ‘The relation of the snphidas 
ceases with the seventh person, and that of 
samanodakas extends to the fourteenth degree, 
or, as some affirm, it reaches as far as the 
memory of birth and name extends. This is 
signified by gofrnj ” 

Their Lordships have preferred to adopt 
for the purposes of this judgment the trans- 
lation which was before this Board in Lalln- 
hliars case (5). 

It is to be observed that tlic rule in 
paragraph 3 is thus stated in the 
rodnya^: On failure of the paternal grand- 
mother, the paternal grandfather and the 
other sapuidas of the same gofra are heirs; 
since the aapindas (or persons connected 
through the puida or body) of a difPerent 
gotra are included under the term handhu or 
cognates.’ ” 

The earliest expounders appear some- 
times to have used the terms hhandJm to 
signify a sapinda without any idea of 
including cognates. This is clear from 
a passage of the Viramitrodaya,t where, 
after quoting the rule as to the 
succession of collaterals given by Vishnu 
who places the handling immediately 
after brothers’ sons, it says as follows: — 
Here the term handhu (kinsman) signifies 
a sapinda^ and the term aakuhja (distant 
kinsman) means a sagofra, or one descended 
from a common ancestor in the male line 
(other than a sapinda); if hy the term 
handhu the cognates of the fatlior were 


‘*Shiwtn Golrf]) Chiindcr Surkar’d Translation, 
page 199. ^ 

page 142 


comprised, then there would be a conflict 
with the order menti(mod by Jogiswara, the 
Contemplative Saint,” i. e., Yajnavalkya. 
Yajnavalkya himself employs the expression 
indiscriminately in various places to 
signify connections and friends. But in 
Chapter If of his Vharmasasfrarn, ho dis- 
tinctly introduces handlins as acquiring a 
heritable right on failure of the goimja. 
The passage in llao Vishwanath Mandlik’s 
Translation’*' is as follows: — The wife, daugh- 
ters, both parents, brothers, and likewise 
their sons, gotra jas (gentiles), handhus (cog- 
nates), a pupil and a fellow-student. Of 
these, on failure of the preceding, the 
next following in order is heir to the 
estate of one who has departed for 
heaven leaving no putra (lineal male de- 
scendants).” 

Learned Counsel for the respondents 
urges that this inclusion of handhus or 
cognates forms a marked extension of the 
right of inheritance to people who until 
then were not regarded as heirs, and he 
contends that it is liardly likely this 
remarkable change should have been made 
without any limitation, considering that 
the .s’upf7n/a-relalionship was subject to a 
limit. 

To determine how far this contention is 
well-founded, it is necessary to examine a 
little more closely the doctrines of the 
MUakshara relating to tlio succession of 
collaterals. Vijnaneswara in reality seems 
to liave shaped the rules which govern this 
]>ranch of the law of inheritance in force 
in the Benares school. In paragraph 3, 
section V (Colebrooke’s translation), in 
describing the gofraja-sapinda or consan- 
guineous relations sprung from the same 
stock, he emphasises the fact of their being 
members of tlie same family hy the specific 
statement that the sapindits belonging to a 
different family (j/u/rf/) —the hhinna-gofra — 
are included under the designation of 
handhus. This is clearly borne out by 
the passage of the Viramitrodaya already 
referred to. Henceforth the word handhu, 
therefore, has, in the system of the Mifak- 
sharit, a distinctive and technical meaning, 
in other words it signifies tlve hhinna -gotra- 
sapinda. 


♦Pirge 220, 
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In paragraph 5 for the word gotmja-sa- 
pinda is substituted the more definite term 
of samana-gotm saplnda. With regard to 
this Messrs. West and Buhler observe that 
The substitution of samana-gotra for gotraja^ 
as well as the employment of hliinna-gotra 
to designate the opposite of the term, 
both show that Vijnanoswara took got raja 
in the sense of belonging to the same 
family.” Commenting on the passage re- 
lating to the succession of the gotraja 
sapinduy the Viramitrodaya, which is regarded 
as one of the most important commentaries 
on the MlfaksharOy says: ** similarly to the 
seventh (degree) the sapindns of the same 
gotra take the estate of a person without 
male issue.”* 

This limitation of the seventh degree 
appears in Yajnavalkya’s Institutes, Chapter 
I, paragraphs 52, 53, in these words : — “A 
man should marry a girl .... who 
is not a napinda of him .... who is 
descended from one whose gotra and 
pravara are different from him; and who 
is removed five degrees on the mother’s 
and seven on the father’s side.”t The com- 
ment of Vijnanesvvara on this text of Yaj- 
navalkya lias already been given in e.rt€nso 
in a previous part ^f this judgment, but 
the following lines may be quoted again 
with advantage : — On the mother’s side, in 
the mother’s line, after the fiftii; on the 
father’s side, in the fatlier’s line, after the 
seventli (ancestor), the sapiada-relationship 
cea.ses.”+ 

The translation by Golap Chunder Shastri 
of the passage, in which these w'ords occur, is 
important, as he is the authority on whose 
expositions the appellants chiefly rely. It 
runs thus : — 

While explaining the term mn\-spind(ty 
the sapinda relationship is stated to be 
directly or mediately through connection 
with one body, but that relationship of all 
persons may, in one way or other, be traced 
with all other persons in this world of 
eternal transmigrations of the soul with 
its minute body, and so it would include 
persons that are not intended to be included; 
hence it is ordained : — 


i»jigo 190. 

fHao Vieliwaiiath Mandlik’s Translation, page 107. 
iJlWest and Buhler page 119; Mayne’s Hindu Law 
(7th Ed.), page 691, paragraph 516. 


‘and is beyond the fifth and seventh 
from the mother and from the father (res- 
pectively).’ 

The purport is, that ifo^piada-relationship 
ceases beyond the fifth from the mother, 
^.e., in the mother’s line, and beyond the 
seventh from the father, i.e.y in the father’s 
line.”* 

It is quite clear, therefore, that the limita- 
tion of the seventh degree with regard to 
the mmana-gofra sapindas given by Mitra 
Misra in the Viramitrodaya is taken from 
the rule enunciated by Vijnaneswara on 
Yajnavalkhya in the Acharakanda in respect 
of the cessation of 6'ap^nda-relationship. 

Now, a hhinna-gotra sapinda is a handhu 
according to Vijnaneswara. The classifica- 
tion contained in section VI, Chapter II, 
(Colebrooke’s Translation) shows clearly 
who the handhus are whom Vijnaneswara 
treats as hhinna-gotra sapindas entitled to 
succession on failure of the gotraja. The 
passage as translated by Mr. Colebrooke runs 
thus : — 

“1. On failure of gentiles, the cognates 
are heirs. Cognates are of three kinds : 
related to the person himself, to his father, 
or to his mother, as is declared by the 
following text: The sons of his own father’s 
sister, the sons of his own mother’s sister, 
and the sons of his own maternal uncle, 
mu.st be considered as his own cognate 
kindred. The sons of his father’s paternal 
aunt, the sons of his father’s maternal aunt, 
and the sons of his father’s maternal uncle, 
must be deemed his father’s cognate kindred. 
The sons of his mother’s paternal aunt, 
the sons of his mother’s maternal aunt, 
and the sons of his mother’s maternal uncles, 
must be reckoned his mother’s cognate 
kindred.’ 

“2. Here, by reason of near affinity, 
the cognate kindred of the deceased 
himself, are his successors in the first 
instance, on failure of them, his father’s 
cognate kindred, or if there be none, his 
mother’s cognate kindred. This must be 
understood to be the order of succession here 
intended.” 

Here Mr. Colebrooke ix?nders the word 
gotraja into gentiles, and handhus into cog- 
nates. He also paraphrases the three 


♦Hindu Law page 64. 
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classes under which Vijnaiieswara groups 
the teclinical handhm, viz., the alma han~ 
dhuSy the hamlhus and the matri ban- 

dhus as “cognates related to the person him- 
self, to his father, or to his mother.” 

Their Lordships have little doubt, reading 
these passages by the light of the com- 
ments in the Viramitrodaya,* that Vijnanes- 
wara was using the term bandhii in a 
restricted and technical sense, as implying a 
relation belonging to a different family but 
united by mpmrZa -relationship. In fact ho 
expressly says so (paragraph 3, section V, 
Chapter II). 

It is not disputed that the plaintiffs do not 
come within the three categories mentioned 
above. But it is urged on the authority of 
Gndharilal Boy v. The Government of Bengal 
(1) that the enumeration is not exhaustive 
but merely illustrative. 

In that case the question for decision was 
whether a maternal uncle not being specific- 
ally included in the enumeration of hatidhns 
in the MUaksltara was excluded from succes- 
sion. Answering that proposition in the 
negative, and holding that although not 
expressly mentioned he was entitled to 
succeed as a handhiiy this Board observed 
that the text did not purport to bo an 
exhaustive enumeration of all handhus ‘ who 
are capable of inheriting,” nor was it cited 
as such for that purpose by the author; and 
that it was used simply as a proof or illus- 
tration of his proposition that there are three 
kinds or classes of handhus. These remarks 
hardly warrant the contention, which is 
attempted to be based on them, that the 
classes specified by Vijnaneswara can be 
added to. 

In the present case, however, it does not 
seem necessary to their Lordships to enter 
upon the determination of the question 
whether the classes can be extended, for 
the point at issue can be decided on other 
grmnds. 

The limitation of five degrees clearly 
applies, and can only apply, to the hhinna-gofra 
sapindas. But it is contended tliat this 
limitation is confined to prohibition in respect 
of marriage. As has already been observed, 
a part of the limitation appears to have been 
applied to the succession of samana-gotra 


sapindas; their Lordships are unable to see 
on what principle can it be said that the 
other part relative to kinsmen, who are 
equally sapindas but belong to a different 
gotra or gens, must be restricted to matri- 
monial affinity. 

Considerable reliance has been placed on 
the statement of the law by Shastri Golap 
Chunder Sarkar in his work on Hindu Law. 
Great respect is duo to the opinions of that 
learned lawyer. But it seems to their 
Lordships that their weight is considerably 
discounted by his desire, in order to prevent 
tlie deceased’s property becoming so to speak 
derelict and thus escheating to the Crown, 
to bring in the caste-people of the deceased 
also as haudJnts; and the somewhat un- 
certain note of his conclusion’*'', where he 
says: — 

The conclusion, therefore, which appears 
to legitimately follow from the foregoing con- 
sideration, is that the word handhu in the 
Mitaksliara means and includes either all 
cognate relations without any restriction, 
or, at any rate, all cognates within seven 
degrees on both the father’s as well as on the 
mother’s side.” 

Again, his attempt to widen the significa- 
tion of the word sapinda by employing 
the English equivalent of relation does not 
seem to be supported by the definition of 
.?ap/ada-relationship in the MitaJcshara itself. 

Reference has also been made to certain 
passages in Rao Vishwanath Mandlik’s 
valuable work, in which ho says that the 
^upznda-relationship for inheritance is not 
always the same as for marriage or impurity 
(arising from birth or death). That may 
or may not be; but in one part of his work 
to which the Judicial Commissioner has 
referred in his judgment, the learned 
translator of Yajnavalkya distinctly says 
that sapinda connection in general is “co- 
extensive with that for marriage purposes.” 
Hor in this connection, their Lordships think, 
can the foil owing passage in the Viramitrodaya 
be overlooked: 

And the text, The mp^wda-relationship, 
however, ceases in the seventh generation’ — 
is to be explained consistently with the text 
of Yajnavalkya, namely, (after) the fifth and 
the seventh from the mother and the fathei* 


♦page 200. 



tol. Xxv] MDIAtJ CASES. S9d 

RAMCHANDIU MAUTAND WAIKAlt t\ VINAYAK VENKATESH KOTHEKAR. 


(roapectively) to mean that it remains in the 
seventh but ceases in the eighth generation. 
Hence, as in the case of the unmarried 
females, the «apmda-relationship extending 
over three generations, as is declared in the 
chapter on impurity (occasioned by death, 
etc.,) is considered to be with reference to 
that alone; so it is to be deemed that this 
-relationship (extending to the 
fourth degree) is relative to succession 
alone.”* 

In the absence of any authoritative text 
their Lordships do not see their way merely 
on abstract reasoning to displace a view of 
the law which has received the recognition 
of the Courts in India and which the 
District Judge, an officer of great experi- 
ence and learning, says is accepted by 
public opinion.” As has already been 
observed, the right of inheritance is founded 
on sapmdrt-relationship, which, under the 
Mitaksharaf means consanguinity, in a distinct 
legal sense clearly explained by the author. 
This bond comes to an end with the fifth 
degree when the descei'it is through a female. 
It seems difficult to conceive that the right 
to inherit should continue after the relation- 
ship on which it is founded, and which gives 
it birth, has come to an end. 

In the case of Umaid Bahadur v. Udoi 
Ghand (2) one of the tests employed for 
determining whether the defendant in that 
case was a mpinda of the propositus was the 
mutuality of ^apiWa-relationship. The doctrine 
of mutuality is based on the rule enunciated by 
Manu, and is fully explained by Rajkumar 
Sarvadhikari in liis Lectures at page 690. 
Another well-known Hindu writer of tlie 
present day speaks tlius of the above rule: — 

“it is to be observed here that the wealth 
of a sapinda is taken by his nearest sapinda 
according to the well-known text of Manu. 
From that text it follows that the relation 
of sapindaship must be mutual. Among 
agnates the relation of sapindaship is always 
mutual; but among cognates it is not so in 
a few cases. In order to determine whether 
any persons are heritable cognates of the 
propositus^ it is necessary to see whether 
they are related as sapindas to each other,’ 
Umaid Bahadur v. Udoi Ghand (2). Unless 


♦Vitatoitrodaya, page 167. 


sapindaship is mutual, one cannot be the heir 
of the other.*” 

In Uabu Lai v. Nanku Ram (3) the rule of 
the Mifakshara enunciated in the Acharakanda 
relative to sap^wda-relationship in respect 
of marriage is assumed as applicable to 
inheritance. In fact the judgment proceeds 
on that basis; and the order of sapinda^ 
relationship with its limitations in Rajkumar 
Sarvadhikari’s Tagore Law Lectures is 
adopted as representing a correct exposition 
of the Mitakshara Law. The doctrine of 
mutuality is also explained in clear terms: — 

“Again, a sapinda of the propositus to be 
capable of inheriting must satisfy a further 
condition, namely, that he must be so related 
to the propositus that the propositus is also 
a sapinda of him either directly or through 
the father or tlie - mother. This mutuality 
of mpi?idrt-relationship between the propost* 
tus and his heritable sapindas is assumed 
as a necessary condition in the case of 
Umaid Bahadur v. Udoi Ghand (2) and the 
authority for this is to be found in the text 
of Manu (Chapter TX, 187) cited in the 
MitaksharUy Chapter II, section III, verse 3, 
as interpreted by Balambhatta and Vis- 
weswara Rhutta, the two leading com- 
mentators on the Mitakshara, The text 
according to these commentators means this; 
The property of a near sapinda shall be that 
of a near sapinda,^ From this it is clear that 
a man in order to be a heritable sapinda of 
the propositus must be so related to him that 
they arc sapindas of each other.” 

These two decisions of the Calcutta High 
Court have been challenged on the ground 
that they represent JDayahhaga views rather 
than the doctrines of the Mitakshara, To 
their Lordships tlie objection seems hypo- 
thetical and without any basis excepting the 
criticisms of Golap Chunder Shastri. One 
of the learned Judges who decided Bobu LaVs 
case (3) was the distinguished Judge and 
erudite Sanskrit scholar, Mr. Justice Gurudas 
Banerjee, who was not likely to allow his 
mind to be confused by Bayabhaga conceptions 
in determining a case under the Mitakshara 
Law. 1 

The general conclusion to which a close 
examination of the authorities leads their 
Lordships may be briefly stated as follows! 


* Commoutary oa Hindu Law by J. N, Bhattacharyai 
page 459. 
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(a) that the mpiWa-relationship, on which 
the heritable right of collaterals is found- 
ed, ceases in the case of the hliinna’goim 
sa/pinda with the fifth degree from the pro- 
positus; (b) that in order to entitle a man to 
succeed to the inheritance of another he 
must be so related to the latter that they are 
sapindas of each other, which is only a para- 
phrase of Mann's rule. 

In the present case the plaintiffs are 
Laxmanrao’s paternal grandfather’s son’s 
son’s daughter's daughter’s sons. They are 
his hhinna^gotra beyond the fifth degree, and, 
as the District Judge points out, the element 
of mutuality is wanting between them and 
Laxmanrao. 

Two considerations were strongly pressed 
on behalf of the appellants to induce their 
Lordships to extend the application of the 
5 fl&pmda-relation in the case of bandhm beyond 
the fifth degree mentioned in the Mitakshara. 
It was urged that it is hardly likely Vijna- 
neswara would give a right of inheritance 
to a spiritual preceptor or guru before 
kinsmen, however remotely connected. This 
argument appears to ignore the peculiar and 
intimate relationship which their Lordships 
understand exists in the Hindu system 
between the pupil and the guru who 
has to initiate him into the mysteries of the 
Vedic laws and rites, and under whose roof 
he has to pass many years of his life. It is 
easy to suppose that in such circumstances 
the mystical relationship between a spiritual 
preceptor and a pupil should be regarded as 
creating a far closer tie than remote relation- 
ship of blood. 

As regards the other consideration which 
is based on the possibility of the Crown 
becoming a claimant in the presence of 
remote hhlnua-gotra their Lordships need only 
observe that whether such a claim would bo 
justified or even he likely to be advanced, it 
does not seem necessary to express an opinion 
in the present case. 

Here the defendant is in possession of 
Laxmanrao’s estate claiming as heir to his 
wife, Laxmanrao’s daughter. The plaintiffs’ 
suit is an action in ejectment, and they must, 
in order to succeed, strictly prove their title. 

It is a matter of satisfaction to tfieir Lord- 
ships that they find themselves in complete 
agreement witli the learned Judges in the 
Courts below. The District Judge is him- 
self a Hindu, versed in Sanskrit, and has 


examined the authorities in original. His 
decision is entitled to great weight and 
consideration. 

On the Avhole their Lordships are of opinion 
that this appeal should bo dismissed, and 
they will humbly advise His Majesty accord- 
ingly. 

The appellants must pay the costs of this 
appeal. 

Appeal dismissed. 

Solicitor for the Appellant: Mr. E. Delgado. 

Solicitors for the Respondents: Messrs. T, 
L. Wilson i)’ Oo. 
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clutser Of. frniint ■R^’pn'^euf'iftve-iii-nttf^rpst — t^t^tnpprl. 

A ]mrdiasor a'M(uiros no titlo by purcliaao of a 
non-transferdbk‘ occupancy holding whicli the 
landlonl could be called njion to rocogniac ^'hn 
vendor or jicrwons deriving titli* Troni him might bo 
estopped from raising the (piostion of the validity of 
tho transfer, buttin' landloid is entitled to ignore 
the transfer and create a new tenancy in favour of 
another. 

A subscMpient traii'^feri'c of a ])ortiouof a non-trans- 
ferable occupancy holding, who pays nmt to the 
landlord and is ri‘cogni/ed by liim us a tenant, is a 
rcprc.sentativt‘-in-intcrust of Vlic landlord and is not 
estopped from raising tlie (pn'otion of noii-trunsfci'- 
ability of the land in a suit by a ])rior transferee for 
possession. 

Appeal from the order of tho Sub-Judge, 
Muitsliidabad, dated 11th July 1912, reversing 
that of tho Muiisif, first Court at Jaiigipur, 
dated 12th August 1911. 

Balm Jiam Chandra Majumdarj for tho Ap- 
pollant. 

Babu Be2nu Behanj Chose, for the Respond- 
ent. 

JUDGMENT. -Tlio subject-matter of 
this litigation is an ocmipancy holding, hold 
Iiy Bonomali Mondal as ienatit under Kali 
Brahma Bhattacharya. After tho deatli of 
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the tenant his three sons, wlio are defendants 
in this suit, transferred their -interest to the 
plaintiff on the 1st April 1910. On the 3rd 
May 1910, the second defendant transferred 
the holding to the first defendant on the 
allegation that he was the tenant in respect 
thereof. The first defendant subsequently, 
in December 1910, went to the landlord, 
paid him rent, got bis name registered in his 
books and has ever since cultivated the 
land. On the 17th February 1911, the 
plaintiff commenced this litigation to eject 
the first defendant on the ground that his 
vendor had no concern Avith the land and 
that he had consequently derived no title 
by his purchase. The Court of first instance 
found in favour of the plaintiff and gave 
him a decree, Avithout deciding Avhether the 
holding was non-transferable as alleged by 
the first defendant. Upon appeal the 
Subordinate Judge has set aside the decree 
of the Court of first instance and remanded 
the case for determination of tlie character 
of the holding. The present appeal is 
directed against tiu* order of remand and is 
based on the ground that the first defendant 
was not competent to raise the question of 
transferability of the holding. In support 
of this proposition reliance has been placed 
upon the cases of Unilha Kant Cliakrarartl v. 
’Ramananda Shaha (l) and Rahimjan Blhly. 
Irnanijan Bihi (2). In our opinion, there is 
no force in the contention of the appellant. 

The first defendant did not acquire any 
title to the holding if, as is alleged by the 
plaintiff, his vendor, the second defendant, 
had no concern witli the land. Consequently 
Avhen the first defendant Avas accepted as 
tenant by the superior landlord, a iigav 
tenancy was created in his favour. Did this 
create a valid title in him? The answer 
must depend upon the determination of 
the question, was the landlord free at that 
time to grant a tenancy to the first defend- 
ant? If the holding is non-transferable, as 
alleged by the defence, the plaintiff had 
acquired no title by his purchase which the 
landlord could bo called upon to recognise. 
It may be that, by the application of the 
doctrine of estoppel, the vendor of the 
plaintiff or persons deriving title from him 

(1) 13 Ind. Cos. 698; 15 0. L. J. 369; 39 C. 613; 16 
0. W. N. 476. 

(2) 15 Iiid. Oas. 698; 17 C. h. J. 173. 


might be estopped from raising the question 
of the validity of the transfer. But, in* so 
far as the superior landlord Avas concerned, 
he Avas entitled to ignore the transfer in 
favour <)f the plaintiff. Consequently he was 
free to create a neAv tenancy in favour of the 
first defendant. From this point of view, 
the first defendant is the representative -in- 
interest of tlie landlord and as such is 
entitled to raise the question of transferabili- 
ty. The case of Radka Kant Chakrava/tii v. 
Ramanandn Shaha (1) is clearly distinguish- 
able. There it was lield that a transferee of 
a part of a non-transferable holding was 
bound by the same rule of estoppel as his 
vendor in respect of a mortgage created by 
the latter, although the transferee had 
subsequently been recognised by the landlord. 
The case before us is clearly of a different 
description. Here if the allegation of the 
plaintiff is true, the first defendant did not 
acquire any title at all by his purchase from 
the second defendant, and jf he has any title, 
it must be attributed to one source* only, 
namely, the superior landlord. The case of 
Rahimjan Bihiy. Imamjan Bihi (2) is also of 
no assistance to the appellant. 

In this view the order made by the 
Subordinate Judge is clearly correct and must 
be affirmed with costs. We assess the 
hearing fee at one gold mohur. 

Appeal disallotved. 


ALLAHABAD HIGH COURT. 

Shconu Civil Appeal Ho. 1436 of 1912. 

May 4, 1914. 

Present '. — Sir Henry Richards, Kt., 

Cliiof Justice, and Mr. Justice Tudball. 

G HAN SAM — P LA INTI pp — ^A ppe l l ant 
versus 

BIRANCHI LAL and another — Dependants 
— Respondents. 

Pre-emption — Wajib-iil-arz — Contract or custom. 

Prima facie references in Wajtb-ul-araiz to pre- 
emption are to be taken as references to custom's^ 
rather than to contracts. 

The more fact that a Wnjih-ul-arz is for a settle- 
ment Avliicli is to continue only for a certain 
number of years, does not prevent the co-sharers from 
recording therein their customs. 

Second appeal from a decree of the Subor- 
dinate Judge of Banda. 
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Mr, Brajnath Vyas, for the Appellant. 

Dr, S* G» Banerji, for the Respond- 
ents. 

JUDGMENT. — This appeal arises out of 
a suit for pre-emption. The Munsif decided 
that a custom of pre-emption did exist and 
decreed the plainti:fE's suit. On appeal the 
learned District Judge held that there was 
no custom of pre-emption and accordingly- 
dismissed the plaintiff’s suit without deciding 
the other issue, namely, what was the sale 
price. In support of the allegation that a 
custom of pre-emption prevailed, the plaintiff 
produced an extract from the Wajib-uUarz of 
1879 and also two judgments, one of which 
was between the same parties as in the 
present suit. As against this the defendant 
produced no evidence except an extract from 
the Wajib-uUarz of 1833. This admittedly 
proves nothing either Avay. At that time 
Government had taken over the zemindari 
evidently for non-payment of revenue. The 
learned Subordinate Judge in dealing with 
the Wajib-uUarz of 1879 points out that it 
was only to remain in force from 1879 to 
1900, and states that this fact clearly shows 
that the reference to pre-emption must 
be a reference to an arrangement between 
the CO -sharers, and is not and cannot be a 
record of a custom. In our opinion this is 
wrong. The mere fact that the Wajib-td-arz 
was for a settlement which was to continue 
only from 1879 to 1900 did not prevent the 
co-sharers from recording therein their 
customs. A reference to the document will 
show that it purports to be a record not 
only of contracts but also of customs and 
when referring to pre-emption, it actually 
speaks of the ‘custom of pre-emption.’ Prima 
facie (according to the rulings of this Court) 
references to pre-emption are to be taken as 
references to customs rather than to contracts. 
The Wajih-tiUarz oi 1879 is supported by two 
judgments. Even if the judgment in Suit 
No. 397 of 1911 be not regarded as res 
judicata^ it is very strong evidence in the 
present case because it was between the 
same parties and about property situate in 
the same mahal. The custom was alleged 
and not even denied, and it also appears that 
the final result of the case was that pre- 
emption was decreed. It seems to us that 
the evidence in the present case was all the 
one Avay and that the learned Subordinate 
Judge wus wrong in setting aside the decree 


of the Court of first instance. Before, 
however, finally deciding the appeal we must 
remand an issue to the Court below as to 
the real consideration. We, accordingly, refer 
the following issue, namely, what was the 
true sale consideration? The Court will 
decide this matter upon the evidence already 
on the record. The case will be put up on 
return of the finding. The usual 10 days 
will be allowed for filing objections. 

On return of the findings the appeal was 
decreed. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 84 op 1912. 

December 5, 1912. 

Present: — Mr. Kanhaiya Lai, A. J. C. 
GOPAL SINGH and others — Plaintiffs — 
Appellants 
versus 

KARAN SINGH— Defendant- 
Respondent. 

Mortgage — Bedernpf ion — Absence of stipulation res- 
training redemption before certain period, effect of — 
Redemption, postponement of, for siiecijied period ns 
expressed in deed — Principal and interest at sjiecijied 
rate paid out of profits — Contract, essence of. 

Til cases whore there is no stipulation restraining 
redemption before a certain period, but only a period 
is fixed for payment or within which the mortgage, 
money is likely to be satisfied from the usufruct, the 
term fixed for jiayment can only be regarded as a 
protection for the debtor till the contrary intention 
is shown In the absence of such an intention the 
mortgagor may redeem at any time before or at the 
end of the term. 

Chengnija v. Pichayya, 17 M. L. J. 177; Rhagwat 
Das V. Prasad Singh, 10 A. 602; A. W. N. (1888) 263; 
Rose Ammal v. Rajarathnam Animal, 23 M. 33, 
referred to. 

In each case the important thing is to find out 
whether it was the intention of the parties as ex- 
pressed in the deed to postpone redemption till the 
mortgagee had enjoyed the usufruct for the full 
period named. Such term may not form an essence 
of the contract, where the mortgagee is only to take 
interest at a specified rate from the profits of the 
mortgaged property and to credit the rest towards 
the principal money. 

Purna Chandra Sarma v. Peary Mohan Pal Das, 16 
Ind. Cas. 287; 39 C. 828; 17 0. W. N. 149, Rose Ammal 
V. Rajarathnam Ammal, 23 M. 33, referred to. 

Appeal against the decree of the Subordi- 
nate Judge, Tahsil Biswan^ dated 27th May 
1912. 
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Babus Basudev Lai, for the Appellants. 

Babus Bam Chandra and Chail Behari Lai, 
for the Bespondent. 

JUDGMENT. — This appeal and the cross- 
appeal No. 116 of 1912 arise out of a suit 
for redemption and surplus mesno-profits 
brought by the plaint iffs-appellants in respect 
of three mortgage-deeds executed by their 
father, Bhawani Din Singh, in favour of 
Karan Singh, the defendant-respondent. 
The plaintiffs’ allegation was that the mort- 
gage-debts were satisfied from the usufruct 
in 1318 Fasli. The plaintiffs prayed in the 
alternative that if any amount was found 
due to the mortgagee, a decree for redemption 
might be passed subject to its payment. 
The defendant pleaded .that the plaintiffs had 
no right to redeem prior to the expiry of the 
period of 27 years fixed by the mortage- 
deeds and that a sum of lls. 8,977-7-6 was 
still due to the mortgagee. 

The learned Subordinate Judge found 
that Bs. 6,427-12-3 were due to the mort- 
gagee at the end of 1318 Fadi and that 
the plaintiffs’ suit for redemption was 
premature. 

The main questions for consideration in 
these appeals are, whether the mortgage- 
deeds in question were paid up from the 
usufruct of the mortgaged property; if not, 
how much raoneyremaineddueto the defendant 
at the end of 1318 Fasli and whether a suit 
for redemption was maintainable. 

The mortgage-deeds in question were 
executed in lieu of an aggregate sum of 
Bs. 8,700 re-payable with interest at 10 annas 
per cent, per mensem in 27 years, and provided 
that the mortgagee shall remain in possession 
of the mortgaged property from Asarh 1296 
Fasli till the close of 1323 Fasli in lieu of 
the principal money and interest due on the 
said deeds and shall pay Bs. 266 on account 
of revenue and other charges annually to the 
Government out of the gross rental, which was 
declared to amount to Bs. 1,050-8 per annum, 
and appropriate the balance of Bs. 784-8 per 
year towards the money due to him under 
the said deeds. They further stipulated that 
if there was any excess in the net profits, 
that excess shall be credited towards the 
mortgage-money and redemption would bo 
accelerated in proportion; that if there was 
any enhancement in revenue or other 
charges payable! to the Government, the 


mortgagee shall be liable for the same with 
interest at 10 annas per cent, per mensem, 
that if there was a deficiency in the profits 
in any year, the mortgagor shall similarly 
pay it with interest at the same rate, and 
that'till the whole of the mortgage -money was 
paid the mortgagee shall remain in possession 
of the mortgaged property without regard to 
the term of 27 years fixed for redemption, 
which in that event shall be deemed to 
be annulled. 

The parties admit that the accounts were 
adjusted between them till 1302 Fasli when 
a supplementary mortgage -bond for Bs. 1,600 
was executed by the mortgagor in favour of 
the defendant on the 14th March 1896, 
whereby the mortgagor took a further loan 
of Bs. 315 and credited Bs. 1,114-9 principal 
and Bs. 170-7 interest towards the balanco 
of profits due for the first six years on the 
mortgage-deeds in suit. There was an 
enhancement of revenue from Bs. 266 to Bs. 
285-8 in 1306 Fasli and further enhancements 
to Bs. 334 in 1308 Fasli, Bs. 416 in 1313 
Fasli and Bs. 484-9-6 in 1318 Fasli while 
the gross-rental including the sewai income 
amounted, according to the Patwari*s papers, 
to Bs. 17,700-15-9 from 1303 Fasli io 1318 
Fasli. The defendant alleges that he was 
not able to realize the whole of the said 
amount, but there is nothing in the evidence 
to show that he was not able to realize the 
same. If he neglected to realize any portion 
of it or allowed the arrears to become barred 
by limitation, lie is only himself to blame. 
The mortgage-deeds stated that the 
gross rental of the property mortgaged 
on the date of the mortgages amounted 
to Bs. 1,050-8 per year and it lies upon 
the mortgagee to show tliat tJie rental 
income, which admittedly amounted to 
Bs. 1,050-8 up to 1302 Fasli, fell after that 
date for reasons for which ho was not 
responsible and that the net profits available 
t) him after payment of the Government 
revenue had consequently become deficient. 
It was his business to manage the property 
with prudent care and to keep and render 
proper accounts, but he has not sufficiently 
discharged that burden and I see no reason 
why he should not be debited with the whole 
of the rental, which was capable of 
realization from the mortgaged property. 
If any arrears are still due for the period 
in question, there is nothing to prevent the 
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mortgagee from realizing the same from the 
tenants by suit or otherwise. The Court 
below allowed a deduction of Rs. 12 per cent, 
from the total demand without any apparent 
justification. The evidence produced by the 
plaintiffs to prove the sewai income in excess 
of what \<’as entered in the patwan papers 
is too vague to be accepted. The mortgage- 
deeds did not provide for the deduction of 
any charges for collection, and the system of 
accounts described in the mortgage-deeds did 
not contemplate it. 

Calculating by the above method a sum 
of Rs. 2,523-1-7 was due to the mortgagee 
at the end of 1318 FnsU and the plaintiffs 
are not, therefore, entitled to redeem the 
mortgages without the payment of the said 
amount. 

There is nothing in the mortgage-deeds to 
prevent the mortgagor from redeeming the 
mortgages prior to the expiry of 27 yeai’s 
if the mortgage-money is otherwise repaid. 
The mortgages were not made for 27 years 
certain. According to the method of com- 
putation adopted in the mortgage-deeds, the 
parties concluded that the mortgage debt 
will be satisfied from the usufruct in 27 
years. A provision was accordingly made 
that the mortgagee shall remain in possession 
from 1296 Fasli till 1323 Fasli subject to 
the pi’oviso that if there was any deficiency 
ifi the profits, the mortgagor shall pay the 
same with interest at the stipulated rate 
or else allow the mortgagee to remain in 
I) 08 session till such payment irrespective of 
the said term of 27 years and that if there 
was any excess, redemption of the mortgage 
shall pro tanto be accelerated. The extension 
or curtailment of the term of 27 years was, 
therefore, dependent upon the eventuality 
of the mortgage-money being satisfied later 
or earlier, and if redemption could be effect- 
ed on the mortgage-money being .satisfied 
earlier from the usufruct, there is no reason 
why the mortgagor or his representatives 
should be prevented from seeking redemption 
earlier by paying the balance that may be 
found due to the mortgagee from their other 
income. The time when the principal money 
Incomes payable is the time when payment 
ceases to be optional or becomes obligatory 
on the mortgagor on the risk of its being 
enforced. The debtor m free to discharge 
the debt earlier unless the terma of the deed 
clearly forbid it. In caees where there is 


no .stipulation restraining redemption, before 
a certain period, ])ut only a period is fixed 
for payment or within which the mortgage- 
money is likely to be satisfied from the 
usufruct, tlie term fixed for payment can 
only be regarded as a protection for the 
debtor till a contrary intention, is shown. 
In the- absence of such an intention, the 
mortgagor may redeem at any time before 
or at the end of the term [^ChengaT/a v. 
Fichiyya (1), Bhiigwa)it Dm v. FarsJml Slvgh 

(2) and Rose Animal v. Bajarathnam Amrrud 

(3) ]. In each c.ise the important thing i.s to 
find out whether it was the intention of the 
parties as expre.ssod in the dee I to postpone 
redemption till tlie mortgagee had enjoyed 
the usufruct for tlie period name<l. Such 
term may not form an essence of the contract 
where the mortgagee is only to take interest 
ati a specific rate from the profite of tlie 
mortgaged property and to credit the rest 
towards the principal money. The period 
of 27 years mentioned in the mortgage-deed.s 
was only tentatively fixed and did not appar- 
ently form an essence of the contract and, 
as held in Furna Chandra Sarma v. Peary 
Mohan Pal (4) and Rose Ammal v. 
Rajarathruim Ammal (3), the plaintiffs are 
entitled to redeem subject to the payment of 
the amount mentioned above. 

The appeal is, therefore,, allowed andJ the 
plaintiffs’ claim decreed for the redemption 
of the mortgaged property on payment of 
Rs, 2,523-1-7 which were due to the defend- 
ant at the end of 1318 FasU subject to the 
addition or deduction of such amount as 
may be due by or to the plaintiffs on account 
of any deficiency or exco.ss in the profits of 
the mortgaged projierty subsequent to 1318 
FasU till redemption, the account of which 
will be gone into and determined by the 
Court below at the time of preparing a 
final decree. Six months’ time is allowed 
for the payment of the .said amount. A 
decree will be prepared in terms of Order 
XXXiy, rule 7, of the Code of Civil Pro- 
cedure. In default of payment the mort- 
gagee will be entitled to an order for sale. 
The rest of the claim is di.sallowed. The 
plaintiffs will get their proportionate costs 

(1) 17 M. L. J. 177: 

W 10* A. 6021 A. W. N. (l#888)l 263. 
m 23 ICC.. 3a 

C4) 15 JauL Gas. 287j 30 G. 828; 17 €. W. N. 140. 
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from tho de Fen lant here and the defend mt 
shall'bear hi-j o .vn C3^bs thr )’i^hoiifc. 

Ajypeal allowed. 


PRIVVCDUMCIL. 

Ap<\i:Aii T.ii Mv'jiV'} Hinr C)Tjr. 

June 18, 1914. 

Present : — Lord Dunedin, Lord Moulton, 
Sir John Ed^e and Mr. Ameer Ali. 
RAVI VEERAHAGHAVriLlJ and 

D E EE N iJ ANTS A PPE L L ANTS 
i^ersHS 

Sri Raja BOMMA DEVARA VENKATA 
NARASTMHA NAIDU BAHADUR, 
ZEMINDAR GARU -Plaintife— 
Respondent. 

Hwjivnj Act (VIII oflHQ')), 9, 
69— Procodurc Col^ (AcO Mil of 1859;, .s*. 372 — 
Dccrea oj Collector oJfinn''i hy Disirtcl Jnlje oo 
appeal — Second opo^ d to {£• jh C met, ichdh^r lie’<~ 
Practice of High Coirl of I )Nj-'<An bit j—liA oferen 
with mrh practice by Privy Council -^Cicil Procul%re 
Colic (Act X[V onHH2), .sv..5St, .5S) ^'Vi 1 npiril ^ 
Concurrent fin Itnjs of fact hy tin » inferior Couits, irhc- 
ther High, Court competent to interfere with. 

A s'ecoiid appeal lies to the TIi<?]i Court from a 
(locroi passed by a District Jud'?.^ in app.'al fro ii 
tho decision of a Collector under the Madras ll?nt 
Ileoovery Act (VIII of 18f35). 

Veernsamy V. Manager, Pittapur Ei^tale, 2(j M. 518; 
13 M. L. J. 296, approved. 

The Judicial Committee would nit interfere with 
a lon"-standin^ practice of a llipfh Court even if 
there is an implied rule of law a;?xinst such practice. 

Whore in a suit under section 9 of tho Madras 
Rent Recovery Act (VIII of 1805), tho Collector 
found an arrangement as to rent to be permanent 
and the District Jud.'^e affir?nod that fludin*? on 
appeal: 

Held, that the Hij^li Court was not competent, 
■under section 581 of the Civil Proccdurvi Code (Aet 
XIV of 1882), to sot aside tho find in" of fact which 
had been concmTeiitly arrived at by tho two in- 
ferior Courts. 

Parthaaaradhi App'i Row v. Chevandra Venlata Naia^ 
anya, 6 Ind. Cas. 988; 37 T. A. 110; 33 M. 177; 14 C. 
W. N. 938; 20 M. L. J. 596; 8 M. h. T. 141; 12 C. L. J. 
233; (1910) M. W. N. 466; 12 Horn. L. R. 648 (P. C.); 
Munamniaf Durg i Choicdhrani v. .Tewahir Singh 
Chowdhuri, 17 1. A. 122; 18 C. 23, approved. 

Consolidated appeals from the judgment and 
decrees of the Madras High Court, dated 
October 13th, 1908, reversing those of the 
District Judge of Kistna, dated March 13th, 
1907, which had affirmed those 

of the Head Assistant Collector, 


Bazvvada Division, Kistna District, dated 
August 24th, 190(3. 

PACTS. — The facts of the case are suffi- 
ciently set forth in their Lordships’ judgment. 

Messrs. Dp Oniyther, K. (I., and Parikh, for 
the Appellants, contended that the Courts 
below had held that produce rent could 
not bo demanded. Tho payment of cash 
rent fiNed in perpetuity was a question of 
fact. The High Court had no power to 
enforce on tlje appellants produce rent. 
There was no right of appeal to tlie High 
Court hy the Rent Recovery Act. 

[Loiiu Moulto.v;— W e have heard all other 
grounds, but the one whicdi is based upon 
fuT'.damental grounds.] , 

Everything depended upon the Act of 
1835. By sectio i 3 i pattali executed by 
tho landlord and a muchllika by the tenant 
Avere necessary, to enforce which, in case 
either party did not agree, section 65 em- 
powered the Collector to try the edaim by 
s.immary proceedings. There might be a 
suit in the Civil Court for the arrears of 
revenue, bat such Court Avould be bound 
by the prv)visions of this Act, section 87. 
Section G9 expressly provided that there 
would be an appeal to tho District Judge 
and was silent on there being an appeal 
to the High Court. 

[Mr. Ameer Ali; — In Parthasarathi Appa 
Row V. Chevaiidra Venkata Narasayya (l) 
you were for the appellant and exactly tho 
same question was argued.] 

[Lord Moulton: — The same point avas 
raised in that case and you had won in 
the first two Courts ] 

[Mr. Ameer Alt: — In that case respondent 
was not represented.] 

There was no further appeal from the 
District Judge. 

[Mr. Ameer Ali: — W as this point raised 
in any Court?] 

No, in neither Court this point was taken. 
There was a standing oral contract deducl- 
ble from two agreements. 

[Lord Dunedin: — How could you call it a 
permanent arrangement?] 

In view of previous agreements it was 
presumed. 

(1) 6 Ina. Gas. 988; 37 I. A. 110; S3 M. 177; 140. W, 
N. 938; 20 M. h. J. 596; 8 M. L. T. 141; 12 C. L. J. 233; 
(1910) M. W. N. 466}T2 Bom. L, 048 (P. 0.). 
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^ [Lord Ddnedin: — I f ar. arrangement existed, 
it was a legal document; but if an oral 
arrangement is made and proved, then it 
is a different matter.] 

[Mr. Ameer Ali; — You say there was an 
oral arrangement and was given effect to 
every year in writing.] 

[Lord Moulton: — This is an issue of fact 
and we cannot deal with it.] 

There was express undertaking with regard 
to subsequent years. It was difficult to show 
express agreement, but there was an in- 
ference. 

[Mb. Ameer Alt.* — Where there is a patfah 
the presumption is that there is no implied 
contract. ] 

Reference was made to Minalcshi Naidu v. 
Snbramanya Safdi'i (2); Rangoon Botatong Co. 
V. Collector of Rangxm (3); Musammat Ihirga 
Ghowdhrani v. Jewahir Singh Chowdhuri (4) 
and Madras Rent Recovery Act VIII of 
1865. 

Sir Erie Richards^ K. C., and Mr. Ken worthy 
Brown, for the Respondent, contended that 
there was no contract as to the rates payable 
on lands cultivated with wet crops and, 
therefore, the Court must, in order to deter- 
mine the rate, proceed to apply the rules 
contained in .section 11 and in applying 
them, they rightly held that the paftahs 
tendered by the zemindar were proper patfahs. 
They were in accordance with the raram 
which was the established rate for dividing 
the crop between the landlord and culti- 
vator. There were many cases, notably 
Veeraswamy v. Manager, Vittapur Estate (5), 
which decided that there lay second appeal 
to the High Court which had inherent 
jurisdiction under section 372 of Act VIII of 
1859 to hear regular appeals both on facts 
and law from all subordinate Courts. The 
Sadder Court which existed in place of the 
present High Court heard appeals from the 
Zillah Court. 

Reference was made to Act VJII of 1859, 
section 372, and Veerasamy v. Manager, Fitta^ 
par Estate (5). 

Mr. JDe Gruyther, in reply. 

(2) 141. A. I60j 11 M.26. 

(3) 16 Ird. Cas. 188; 39 I. A. 197} 16 C. W. N. 961; 
6L. B. R. IGO; 12 M. L. T. 105; (1912) M. W. N. 781- 
16 C. L. J. 245; 23 M. L. J. 276; 14 Bom. L. K. 83.3; 

10 A. L. J. 271; 6 Bur. L. T. 206 and 207; 40 C. 21 

(4) 17 I. A. 122; 18 C. 23. 

(6) 26 M. 618i 13 M, L. J. 296, 


JUDGMENT. 

Mr. Ameer Alt. — These consolidated ap- 
peals from certain decrees of the High Court 
of Madras arise out of a number of suits 
brought by the plaintiff-respondent in the 
Court of the Head Assistant Collector of the 
Bezwada Division, under the provisions of 
section 9 of the Madras Rent Recovery 
Act (VIII of 1865). Tho object of all the 
actions was to enforce by legal process the 
acceptance by the defendants of the pittahsoie 
leases he had tendered to them. 

The scope of the material sections of 
Madras Act VIII of 1865 was considered by 
their Lordships in Farthnmrathi Appa Row v, 
Chevandra VonJcata Narasaya (1). It is sufficient, 
therefore, to say in this case that under this 
Act the landlords are required to enter into 
written engagements with their tenants, in 
default of which no suit is maintainable to 
enforce the terms of tho tenancy, and that in 
case of the refusal by the tenant to accept a 
pattnh such as the landlord is entitled to 
impo.se,” the landlord can proceo<l under 
section 9 to enforce the acceptance by a 
summary suit before the Collector. 

It has to be remarked that in the Madras 
Presidency, or certain parts thereof, irrigated 
lands on which are grown what are called 
wet crops,” are generally subject to a 
higher rate of rent, either in kind or in ca.sh, 
than tho.se whicli yield only dry crops,” and 
that it is usual ft)r tho zemindars to enter 
into yearly engagements by tendering patfahs 
from year to year and obtaining murhilikas or 
counterparts executed by the tenants 
evidencing the acceptance of the terms of the 
lease. 

Shortly stated, the respondent’s ease as 
made in his plaint, is that the ryots, the 
defendants in tlie suits, prior to Fasli 1283 
(approximately corresponding to 1876), paid 
rent for the lands in their occupation on the 
asara or produce-sharing system, that in that 
year an arrangement was come to between 
them and the zemindar by which a money 
payment “ was substituted for the share of 
the produce,” that this arrangement, however, 
was subject to the condition that whenever 
the lands were fit for wet cultivation the 
wet rates would be settled.” And he went 
on to add in paragraph 3 of the plaint : — 

“ The lands mentioned in the tendered 
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pattah hereunto annexed having been newly 
brought under wet cultivation, and on the 
plaintiff’s officials demanding defendant to 
accept the agreement as in the surrounding 
villages in respect of wet crop cist, he (the 
defendant) having refused to do so, the asani 
pattali with the rates prevailing under the 
immemorial system of sharing the grain heap 
(palamhamm system) was tendered for the 
wet land cultivated by him (defendant) for 
this year. As the defendant, taking advantage 
of this, refused to come to any agreement in 
respect of the dry land also for which there 
was no dispute at all, the rates and hahafs in 
respect not only of the said wet land, but also 
of the remaining dry land, were as usual 
entered in the said pattah. All the terms of 
the tendered patfah so far as they are connect- 
ed with the asara system are applicable to 
the dsam system, and the remaining ones to 
the veesahculi system.” 

The ryots in their defence alleged that the 
arrangement introducing the reesahadi or cash 
system into their villages was intended 
to be and was in fact permanent in character; 
that some years later (Fasti 1292) when 
the money rates were revised, the veesahadi 
system was accepted as the basis of the new 
settlement ; that recently they had been able, 
without any assi.stanco or contribution from 
the plaintiff, to make their lands irrigable 
and tit for wet cultivation, and that the 
plaintiff was not entitled to revert to the 
sharing system and thus indirectly to enhance 
their rents without the interposition of the 
Collector’s Court. 

On these allegations of fact the parties 
went to trial. The issues framed by the 
Head Assistant Collector are not very clearly 
worded, but they sufficiently indicate the 
main points for determination, viz., whether 
the substitution of the veesahadi for the asara 
system in the defendant’s villages was per- 
manent in its character or, in other words, 
was the plaintiff zemindar entitled to revert 
to the sharing system on the lands being 
made irrigable by the tenants. 

The Collector on the evidence held in 
substance that the conversion of the asara 
rates into cash payment in 1283, which was 
confirmed in 1292, and had been acted upon 
ever since, was a permanent arrangement, 
and that the plaintiff was not entitled to 
impose op the tepants paUahs on the asara 


basis. He accordingly dismissed the plain- 
tiff’s suits without entering into the question^ 
raised in the latter part of paragraph 3 of his 
plaint. 

On appeal by the zemindar the Di.strict 
Judge affirmed the decrees of the Collector in 
respect of the finding of fact relative to tlie 
character of the arrangement of 1283, and 
upheld the orders dh^issing the suits. 

From the decrees of the District Judge the 
plaintiff preferred second appeals to the 
High Court of Madras. It is necessary to 
set out that portion of the High Court’s judg- 
ment which forms, in their Lordships’ opini- 
on, the key to the decision of tlio learned 
Judges. They say : 

“ Till Fasli 1283 the asara system was in 
force. In Fasli 1284 money rents were 
introduced and the rates of such rents were 
permanently fixed in Fasli 1292. At that 
time all the lands were dry. \V(‘t cultivation 
began in Fasli 1314, and the patfaks now in 
dispute were then tendered, as the tenants 
refused to pay more than the rates fixed in 
1292 which they had previously been paying 
for the lands as dry. Nothing had been 
done by the plaintiff’ to provide facilities for 
irrigation. In the mnchiUkas executed by 
the tenants for Faslis prior to 1314 there are 
clauses to the effect that the plaintiff may 
make an extra charge if wet or garden crops 
are raised on dry lands. The amount <d' 
such extra charge is not, lunvever, stated. If 
the plaintiff is entitled to demand asara rates, 
the rates mentioned in the patfaks tendered 
are correct. The Courts below have taken 
the view that the plaintiff has tendered asara 
patfaks as a means of enhancing the rent 
and that as he has not done anything to ju.stify 
an enhancement of the rent and has not 
obtained the sanction of the Collector for the 
enhancement, he is only entitled to the rents 
fixed in Fasli 1292. 

For the plaintiff it is contended that 
inasmuch as there is no contract as to the 
rates of rent payable on lauds cultivated 
with wet crops, he is entitled under clause 3 
of section 11 of Act VI 1 1 of I8fi5 to claim 
varam rates, it being admitted that no 
money assessment has been fixed under 
clause 2 of that section. 

“ That there is no contract as to the rates 
of rent payable for wet cultivation is clear 
from the admitted mncliilikas, tlio mxterial 
clauses of which have already been referred 
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to. The only rates fixed we?’e for dry cultiva- 
tion. The rates to be charged for wet cultiva- 
tion were left undetermined. This being so, 
the contention for the plaintiff seems to be 
well-founded.” 

They accordingly set aside the orders of 
the District Judge, and holding that the 
pattahs tendered by the plaintiff were proper 
pattahs and that the defendants must accept 
them,” they decreed the second appeals with 
costs ill all the Courts. 

On an applicantion for review of judgment, 
the learned Judges appear, however, to have 
thought that “ the contract between the 
parties is contained in the admitted 
muchiUkas and must be gathered from the 
construction of those muchiJikas.^^ They, 
therefore, rejected the application for review. 

The ryot defendants have appealed to His 
Majesty in Council, and two points have been 
urged on their behalf against the validity of 
the judgment of the High Court. 

It is contended, in the first place, that no 
appeal lay to the Higli Court under section 
69 of the Act which provides for one appeal 
only from tlio order of the Collector to the 
Zillah Judge. This contention, however, 
ignores the provisions of section 372 of Act 
VIII of 1859 which, at the time the Madras 
Hent Recovery Act of 1865 was enacted, was 
the law regulating the procedure of the Civil 
Courts in India outside the presidency towns. 
Under that section a special appeal lay to 
the Sudder Court from all decisions passed 
in regular appeal by the Courts subordinate 
to the Sudder Court. It is not disputed that 
the Zillah Judge’s Court was subordinate to 
the Sudder Court, nor that the appeal to the 
Zillah Judge from the Collector’s Court was 
a regular appeal ” — an appeal on law and 
facts. Later legislation substituted the High 
Court for the Sudder Court, and the District 
Judge for the Zillah Judge, but the subordi- 
nation of the one to the other was maintain- 
ed. The provisions of Act XIV of 1882, 
the law in force at the time when these 
suits were instituted, are clear on the point 
that an appeal lies from the order of the 
District Judge to the High Court, unless that 
right is taken away by express legislation or 
by some express provision of law. 

The point that a second appeal lies to the 
High Court in cases arising under Act VIII 
of 1865, has been expressly decided in 


Veeraswamy Y, Mai ager^ Pittapur B state (5), 
and the practice appears to have been ever 
since the passing of the Act for such appeals 
to be preferred to the High Court. Their 
Lordships would not be disposed to interfere 
with such a long-standing practice, even if 
they thought there was an implied rule 
against second appeals lying from the 
decisions of the District Judge with respect 
to adjudications under the Act by the 
Collector. Their Lordships must, therefore, 
overrule the first objection. 

In the second place, it is contended for the 
appellants that the High Court was not 
competent under section 584 of the Civil 
Procedure Code (Act XIV of 1882) to set 
aside a finding of fact which had been 
concurrently arrived at by the two inferior 
Courts. 

Sections 584 and 585 of the Civil Procedure 
Code are in these terms : — 

“581. Unless, when otherwise provided 
by this Code or by any other law, from all 
decrees passed in appeal by any Court 
sulwrdinate to a Higli Court, an appeal shall 
lie to the High Court on any of the following 
grounds, namely — 

“ (a) The decision being contrary to 
some specified law or usage having 
the force of law ; 

“ (5) the decision having failed to 
determine some material issue of 
law or usage having the force of 
law ; 

“ (c) a substantial error or defect in the 
procedure as prescribed by this 
Code or any other law, which may 
possibly have produced error or 
defect in the decision of the case 
upon the merits,” 

“ 585. No second appeal shall lie except 
on the grounds mentioned in section 584.” 

This distinctly prohibits second appeals on 
questions of fact and confines the competency 
of the High Court to deal with questions of 
law and procedure. 

In the present case the sole question for 
determination was whether the arrangement 
entered into in 1283, and confirmed in 1292, 
was permanent. The plaintiff’s allegation 
was that he was entitled under the circum- 
stances to revert to the system that existed 
prior to 1283. The Collecter and the first 
Appellate Court, who alone were competent 
to deal with the facts, came to the conclusion 
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that the arrangemoiit was permanent. The 
mmhilikas were only a part of the evidence 
on which they acted. It seems t) their 
Lordships that the learned Judges, acting 
in inadvertence of section 584 of the Code, 
assumed a jurisdiction which they did not 
possess. The rule relative to second appeals 
which was laid down . by this Board in 
Mmsnma^ Diirg a, Gli m Irani v. Jeivahlr Singh 
Chauduri (4), is clearly applicable to the 
present cases. 

On the whole their Lordships are of opinion 
that the judgment and decrees of the 
Higli Court cannot stand. Sir Erie Richards 
has, however, submitted that the simple 
dismissal of the suits would seriously 
prejudice tlie rights of the zemindar with 
regard to the matters referred to in 
paragraph 3 of the plaint which were not 
dealt with by the Collector. 

Their Lordships are of opinion that the 
best cour.se under the circumstances would be 
to set aside the judgment and decrees of the 
High Court with a declaration that the 
plaintiff is not entitled to enforce the accept- 
ance by the tenants of the paftah$ tendered 
by him, and that the cases should be sent 
back to be remitted to the Collector’s Court 
for the drawing up of proper decrees and 
dealing with any other questions that may bo 
outstanding in these actions between the 
parties. And their Lordships will humbly 
advise His Majesty accordingly. 

The plaintiff-respondent will pay the costs 
of tills appeal and of the proceedings in the 
Courts of India. 

Decrees set aside; Case remamled. 

Solicitor for the Appellants: Mr. hJ, Dalgmlo. 

Solicitors for the Respondent: Mr. Dtmglas 
Grant. 


PRIVY COUNCIL. 

Ai‘pkal from Till!: Calcutta High Court. 
July 20, 1914. 

Present: — Lord Dunedin, Lord Atkinson, 
Lord Sumner, Sir Jolin Edge and 
Mr, Ameer Ali. 

Maharaja SURJA KANTA ACHARJYA 
BAHADUR — Appellant 

r'>rsn<i 

SARAT CHANDRA ROY CHOVYDHURI 
— Respondent. 

Bengal l^.nvl Beveniie Halen Acf CXI of 3 — 


Khaa mahal — Fuilu,rc to p ty Oovcniment assessment 
— Betennni'Uion of interest of defanlter --'Sale of mahal 
by Govern in'^nt — Sait for recore ry of possession of mahal 
by jni rch user — L i nutation — Ad ve i 'se possessi o n — Re venae 
Offi,eerSj value an 1 weight of proceedings of — Estoppel — ^ 
Privy Cj'in-il PracUe^ — Concurrent Jindinj of Courts 
below on (iii''stions of fact, when can he disturbed. 

On tlr.* fiiiluro of an owner of a Jehas nmhal to pay 
tho Government assessment hia estate or interest in 
the law is tletermined and if the mahal is then sold 
under Act XI of 1859, what is sold is, not tho interest 
of the defaulting owner, but tho interest of tho 
Crown, subject to the payment of tho Grovernment 
assessment; and, therefore, tho limitation to recover 
possession of tho mahal by the purchaser com- 
mences to run from the date of tho sale and not 
from an earlier dato, inasmuch as under the provi- 
sions of Act XI of 1859, adverse possession is only 
an incumbrance on tho mahal purchased and on 
sale the mahal vests in the purchaser free from all 
incumbrances. 

Pi-oceedings of llcveniie Officers aro determinations 
by public officials of the matters in disputo between 
the parties to those proceedings, if all the parties 
interested are given the opportunity of making their 
claims, raising tlieir objections and producing their 
evidence. But the parties to such proceedings aro 
not cstopi)cd by the decisions arrived at, as they 
would bo in regular proceedings in Courts of Law, 
but those determinations arc of high authority, and 
when aetjuiesced in by all tlie parties interested 
for a length of time, and made tin basis of important 
transactions, should n )t be disturbed unless upon 
tin clearest proof that they are erroneous. 

The Judicial Committee of tho Privy Council will 
not disturb the concurrent findings of the Courts 
below on an issu ' of fact, unless it has been estab- 
lishe<l that their judgments were clearly wrong. 

Allen V. Qtiehee Warehouse Company^ 12 A. C. 101; 
56 L. J. P. C 6; 56 li. T. 30, approved and followed. 

Appeal from a judgment and decree of 
the Calcutta High Court, dated May 22nd, 
1908, affirming tho.se of the Subordinate 
Judge of Rajshahye, dated March 27th, 
1905. 

FACTS. — The Permanent Settlement of 
1793 of Pargana Sersahabad was made with 
one Chandra Narayan Roy. In order to 
avoid paying the revenue, ho claimed the 
lands in dispute as ddmtter (religious en- 
dowment). Unljx' Regulation II of 1819, 
the Government instituted proceedings for 
the re.su mption of the said lands. A decree 
was obtained in 1834 which was confirmed 
by the Special Commissioner in 1836. Being 
offered in Settlement to the zemindar of 
Sersahabad wlio declined it, one Shib 
Chandra Chatter ji was given an ijara for 
a term of twenty yews. The boundary was 
fixed by the Deputy Collector (Mr. Bell) in 
presone? of s)iil 3 landlords of the neighbour- 
hood in 1840. Eight yeai’s after a revenue 
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-survey was mrifl(3 of tlie Parganna Sorsaliabad. 
In 1S59 tlie m'thal was permanently settled 
with Jojjendro Narayan Hoy. Sheikh Enayat- 
nllah together with other were 

deputed to measure the mahal and they found 
some diserepaneies in the survey map of 
ISIS. A furtiuu’ survey was made in 1867. 
In 1891 tl)e vvtlial was sold for arrears 
of (j!o\ eminent revenue. The purcdiaser, the 
respondent, then edaimed the mahal. This 
was contested by the appellant. Hence a suit 
Avas brought in the Court of the Subordinate 
Judge of Rajshahye which decided in favour 
of the respondent. The High Court affirmed 
the decision of the loAver Court. An appcJil 
to His Majesty in Council was tlien preferred. 

Mr. Jh drayther, K. C., wdth him Mr. Da/jc, 
for tlie Appellant, contended that the ap- 
pellant had remained in possession of the 
vviltnl in (piostion since 1859 and, therefore, 
the cliiin of the respondent was barred by 
limitation. Hoth Courts in India had con- 
currently held that appellant was in posses- 
sion of tlie mahal for over forty yofirs. The 
title actiuired liy prescription could not be 
regarded as an encumbrance within the 
moaning of section 37 of Act XI of 1859. 
The rights of the parties ought to be gov- 
erned by tlie map of 1867 which was a final 
survey made by the Government. The 
anap of 1818 was inaccurate and a map 
couhl not be taken as conclu.sive against 
a party. Article 114 of the Limitation Act 
of 1877 applied and the period of limitation 
liegan running from 1859. 

Reference Avas made to Jagadlmlra Nath 
ling V. Srrrefarg of Stafp for India (1); Act 
XI of 1859 and the Indian Limitation Act of 
1877, sections 121 and 144. 

S\v Pari liiclumhj K. ('.f and Mr. Dunne, 
for the Respondent, contended that both 
Courts in lialia had concurrently found 
that appellant’s predecessor had no posses- 
sion of the lands in question until after 
1859, the date of the Permanent ♦Settlement. 

ddie survey maps Avere correct and had 
ahvays been acted on and accepted by all 
parties as being correct and the Permanent 
Settlement Avas made on the basis of those 
maps. Tlie appellant’s possession was subse- 
(lucnt to tlio Permanent Settlement of 
1859 and, therefore, AA'^as an incumbrance 

(1) ao I. A. 44; 5 Bom. L. H. 1; 7 C. W. N. 108; 8 
C. 291 (1\ C.). 


liable to be set aside under section 30 of 
Act XI of 1859. Article 121 of the Indian 
Limitation Act of 1877 applied. 

Reference Avas made to Jagadiudra Nath 
flngv. Hecretary of State for India (l) and 
Indian Limitation Act, 1877, section 121. 

Mr. Dr Grnyther in reply referred to Regu- 
lation 1 of 1893 and Regulation II of 1819, 
section 11, and to Felid' Lnpez v. Mnddmt 
Mohim Thakoor (2). 

JUDGMENT. 

Lord Atkinson. — This is an appeal from 
the judgment and decree, dated the 22nd 
May 1908, of the High Court of Judicature 
at Port William in Bengal, affirming a 
judgment and decree of the 27th March 
1905 of the Court of the Subordinate Judge 
of Rajshahye. 

The action out of which the appeal arises 
was brought by the respondent as purchaser 
at a sale held under Act XI of 1859 in 
consequence of the non-payment by the 
owner of the Government assessment of the 
Jchiis mahal Shyampur Paharpur situate 
within the Pargana Sersahabad, and No. 
218 on the Touzi of the Maldah Collectorate, 
to recover possession of about 2,720 highas 
of the Mouzah Nij Shampur alleged to form 
portion of the said khas mahal, the posses- 
sion of which was Avithheld by the appellant, 
and for damages for mesne profits and 
further relief. 

This sale was held on the 14th of January 
1891 and duly confirmed on the 15th of 
March folloAving. 

The appellant relied upon two defences: — 
First, that the land, the possession of which 
was sought to be recovered, styled for 
convenience the land in dispute, did not 
form any portion of the mahal so purchased 
by the respondent, and, secondly, that even 
if it did, tlie appellant and those through 
whom he claimed had held possession of 
this land adversely to all persons having 
claims upon it continuously since, if not 
before, the year 1859 up to tlie present time, 
and that the respondent’s claim was, there- 
fore, barred by the Limitation Act. In 
anticipation of this second defence the 
respondent, in his plaint, alleged that this 
adverse possession, even if proved, was under 

(2) 13 M. I. A. 467; 5 B. L. R. 621; 14 W. R. 
(P. C.) 11; 20 Eng. Rep. 626; 2 Suth. P. 0. J. 336; 2 
Sar. P. 0* J« 594. 
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the provisions of Act XI of 1859 only an 
incumbrance on the malial purchased, that 
on sale this latter was vested in him free 
from all incumbrances, including the in- 
cumbrance thus created, and that consequently 
his right to recover possession was not barred 
by the Limitation Act. 

It was admitted by Mr. De Gruythcr, on 
behalf of the appellants, that on the failure of 
an owner to pay the Government a.ssessraent, 
his estate or interest in the land is forfeited, 
or rather, determined, and that under such a 
sale as that which took place in this case, 
what was sold was not the interest of the 
defaulting owner, but the interest of the 
Crown, subject to the payment of the 
Government assessment, and that, therefore, 
the time limited by the Limitation Act only 
commenced to run from the date of tlie sale, 
in this case the 14th of January 1891. If 
this be so, then, as the action was instituted 
on the 23rd of December 1902, the statutory 
period of twelve years had not elapsed before 
the latter date, and the claim of the 
respondent to recover was unaffected. This 
defence may be accordingly put aside. There 
remains the part and parcel question. 

In order to appreciate the respective con- 
tentions of the parties litigant, and the 
rulings of the Courts below upon this 
question, it is necessary to refer shortly to 
the history of those properties of which the 
land in dispute is alleged to have formed 
part. 

It was not, their Lordships think, disputed 
that at the time of the Decennial Settlement 
of Bengal, one Chandra Xarayan Roy was 
the zomindar of the Parganah Sersahabad, 
and that the Permanent Settlement of 1793 
was made with him in respect of that 
parganah. Xeither was it disputed that at 
the time of this Settlement Chandra Narayan 
Roy improperly returned as dehuff er lands, 
i.e., lands devoted to religious purposes, and, 
therefore, unassessable to Government revenue, 
portions of eight manzahs or villages forming 
portion of the Parganah Sersahabad. The 
Crown being misled by this untrue statement 
subsequently instituted proceedings, under 
Regulation II of 1819 dealing with such 
matters, to deprive by way of resumption 
Chandra Xarayan Roy and his successor of 
the land so untruly described. The Crown 
represented by the Indian ■ Government 


obtained a decree for resumption of this latter 
land on the 24th of December 1834, which 
was on appeal confirmed by the Special 
Commissioner on the 18th of June 1836, 
Possession of the misdescribed land having 
been thus obtained by the Government, they 
unified it and constituted it a hlias mahal. 

The main contention of the appellant has 
been that as Cliandra Narayan Roy was the 
owner under the Permanent Settlement of 
the entire parganah of which the land so 
resumed formed part, the burden of proving 
that the land in dispute formed portion of 
the land so resumed rested upon the 
respondent, and that in so far as he failed 
to discharge that burden, the lands in dispute 
must be taken to remain and be vested in 
the appellant, the successor-in-title to 
Chandra Narayan Roy, as his property. This 
contention, though in the main, in their 
Lordships’ view sustainable enough, is in 
one respect mistaken, namely this, that it 
was competent for the Crown in the year 
1859, when making the Settlement under 
which the respondent in effect claims, to 
have added to the resumed land other land 
then belonging to it and made a grant of 
both combined. Such difficulty as the case 
presents arises altogether from one’s inability 
to identify by metes and bounds the land 
actually resumed, and it is to this point the 
appellant’s Counsel have directed their lengthy 
and ingenious arguments. 

Three attempts have been made to fix the 
boundaries of this land and to definitely 
ascertain its position and extent, in 1838, in 
1840 and in 1848 respectively. Both the 
Courts below have found that the last of 
the three, namely, that made in 1848, was 
so successful that the accuracy of the result 
then an ived at was not before them 
successfully impeached. It is embodied in 
the map of the survey of the village of 
Shyampur Paharpur surveyed in April 1848, 
a copy of which numbered Map 2 was given 
in evidence. The conclusions of the Courts 
below on this point being concurrent findings 
on an issue of fact the well-established rule 
of this Board in such cases is, as stated by 
Lord Herschell in Alien v. Q,uehec Warehouse 
Company (3), this:— “Their Lordships do not 
consider that the question they have to, 

(3) 12 A. C. lOlj 56 L. J. P. 0. Gj 66 b. T. 30. 
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determine is, what conclusion they would 
have arrived at if the matter had for the 
first time come before them, but whether it 
has been established that the judgments of 
the Courts below were clearly wrong.” It 
is vital to the appellant’s case that this 
should be shown on his behalf, for this 
reason, that after the decree for resumption 
of the misdescribed dehu^ter lands had been 
enforced, and the Government assessment 
upon them fixed, Chandra Narayan iloy 
declined to take the grant of them offered to 
him by way of Settlement, and thereupon a 
lease or ijara Settlement of them was made 
to one Shib Chandra Chatter ji for a term 
of 20 years from the 1st of May 1838. On 
the expiration of this term, after some delay, 
a grant by Avay of final Settlement of this 
khan mahal, was, on the 27th of September 
1859, made to Jogondra Narayan Roy, a 
younger son of Chandra Narayan Roy. By 
successive transfers made from time to 
time this mahal ultimately became vested in 
ITdoy Chandra Bothra, the defaulting owner, 
upon whose failure to pay the Government 
revenue, it was, as already mentioned, sold 
to the respondent on the I4th of January 
1891. 

Now the Subordinate Judge has found 
(page 383) that the Permanent Settlement 
of this mahal (Towzi No. 218) in September 
1859 was undoubtedly made upon the 
IViak and Revenue Survey of 1847-1848.” 
And the High Court have found as a fact 
(page 410) that ”tho Settlement of 1859 was 
made on tlie basis of tlie survey map, whether 
that map Avas right or Avrong aiid Avhetlier 
it differed from the tauahaudl of 1840 and 
the Settlement of 1838 or not. That it Avas 
Avrong there is not a particle of evidence to 
show. It Avas always acted upon, and must 
be taken to be the best evidence of Avhat 
AA'as settled in 1859.” 

It was contended before their Lordships, 
as before the Courts below, that on a 
comparison of this survey map of 1848 with 
the procecdijigs in the Court of the Collector 
of Maldah on the 18th of June 1838, 
before Mr. Edward Latour, “in the matter 
of the settlement of khas mahal Taraj 
Shyampur Paharpur decreed under Regula- 
tion IJ of 1819,” and the ruhkan, dated the 
11th March 1840 of Mr. William ■ Bell 
(Deputy Collector of the District of Maldah 


page 274, R.) and Avith the map 
entitled Simanabundi map prepared 
by him, it would be found that the area of 
the land alleged to have been resumed 
according to the revenue survey Avas largely 
in excess of the 20,254 highas which in the 
proceedings before Mr. Latour they are 
found to measure, that the survey was 
consequently plainly inaccurate, and the 
findings of both the Courts below as 
to its being unimpeachable were, therefore, 
clearly Avrong. This contention is dealt 
Avith in the Courts below, and especially by 
the High Court in their judgment at pages 
410 and 411. The so-called map prepared 
by Mr. Bell is in truth no map at all. It is 
a picture containing lineal measurements, 
made in different directions, estimated in 
rasis^ from a peg identified as one of those 
placed by Mr. Latour. No superficial areas 
were measured or the contents ascertained. 
In the order made by Mr. Bell on the 
lltli of March 1840 it is recited, amongst 
other things, that the boundaries of the 
khas mahal Avere taken by Mr. Latour by 
fixing pegs in certain places, and measuring 
from these pegs in certain directions, but 
that several of these pegs had been 
swept away, that at the time of Mr. 
Latoiir’s Settlement the river Bhagirathi 
lloAved beloAY and to the Avest of a certain 
palm tree treated by Mr. Latour as a landmark 
for the purpose of his measurements, namely, 
the Panchatara palm tree at Dhoka, that 
there Avas via,jh drarah to the Avest of this 
river, and to the Avest again of that majh 
dearah the river gauges flowed, that all 
the lands of this majh doarnh Avero diluviat- 
ed, that the two rivers became united, and 
the former bed of the latter river became 
dearah. The physical features of the khas 
mahal thus became altogether changed. In 
addition, the que.stion of this alleged excess 
ill the survey was elaborately dealt with in 
the proceedings instituted in the Court of 
the Thakhad Deputy Collector of the Dis- 
trict of Bhagalpur and Maldah in reference 
to disputes arising between the owners of the 
neighbouring of Sherpur Bhandar and 

Ram Chandra Roy and others, as owners of 
this Mavzah Shyampur Paharpur touching 
the boundaries between the.se manzahs. In 
the order made by the Deputy Collector on the 
11th May 1848, the proceedings before Messrs. 
Latour and Bell, respectively, are cited at 
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length, the alleged excess is dealt with, and 
it h ordered that the liaibcist o£ the whole 
of this property in dispute should be made 
within the circuit of Shyampur Paharpur, 
that a p3rwcLm should be written to Syed 
Ata Hossoin Peshkar, directing him to 
mike the h'ldbast thereof, and that a copy 
of the proceedings shall be forwarded to the 
Saperinteridont of thakhast for Hnal orders 
with respect to the excess lands. In pur- 
suance of this order the case came before the 
Superintendent of Surveys for re-trial, and 
by his order, dated the 6th of March 1849, 
reciting again at length the proceedings 
before Messrs. Latour and Bell, and stating 
the cause to which this excess was due, 
it was ordered that the appellant’s objections 
should be disallowed, and that tlie lands 
which the Deputy Collector considered to be 
excess lands should be hold to be intrinsically 
the land of Shyampur Paharpur Government 
kfias makal belonging to Chandra C hatter ji, 
the respondent in that case, and that the 
thak prepared by the said officer should bo 
maintained and confirmed. These last pro- 
ceedings, like tho.se preceding them, are in 
truth determinations by public officials of 
the matters in dispute, all the parties 
interested being given the opportunity of 
nuking their claims, raising their objections, 
and producing their evidence. The parties 
to th ) n are, no doubt, not e.stopped by the 
decisions arrived at, as they would be in 
regular proceedings in Courts of Liw, but 
those determinations are obviously of high 
authority, and when acauie.scod in by all the 
parties interested for a length of time, and 
made the basis of important transactions, 
should not be disturbed, unle.ss upon the 
clearest proof that they are erroneous. Their 
Lordships have not found th.it the com- 
parison of Bell’s m ip with the survey map is 
sufficient to lead them to the conclusion that 
the latter is, save possibly in one re.spect, 
erroneous, nor have they discovered any- 
thing in any of the proceedings subsequent 
to the year 1848 to lead them to think so. 
The bed of the Ganges is apparently in- 
cluded in the viahal according to the survey 
map, but this docs not form part of the lands 
in dispute, and if it belonged to the Crown, 
as it is contended it did, it would be vested 
in the purchaser by the Settlement of the 
27th of September 1859. The finding of 
both Courts that the survey formed the 


basis of the Settlement has not been im-^ 
peached, and their Lordships, on full con- 
sideration of all the evidence, find themselves 
unable to come to the conclusion that the 
other concurrent finding of fact, namely, 
that the survey map is accurate, was clearly 
wrong. They are, therefore, of opinion that 
the judgment and decree appealed from 
should stand, and that this appeal should be 
dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. 1\ 
L. Wilson Co, 

Solicitors for the Respondent; Messrs. W* 
W, Box 4* Co, 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 175 of 1912, 
April 18, 1914. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Banerji. 
ZAINULABIDTN — Plaintiff — Appellant 
versus 

ZAKIR HUSAIN and another— 
Defendants — Respondents. 

WiU — Compromise — Construction. 

According to a Will tho plaintiff was to manage 
the estate of the tleceased testator and >v.aR to keep 
the income entirely in his hands and to pay to the 
heirs of the dece.ised their proportionate shares of 
the income. One condition of tho Will was that ho 
was to s}»end a e(*rtaiu sum of money on \leorhi 
expenses’. Tho WiU led to litigation which resulted 
ill a compromise whereby the heirs got their pro- 
portionate shares in tho property and agreed to 
pay out of its profits ci'rtain sum every year to- 
WMrds tho expenstvs mentioned in tho Will; 

Held, that tlio plaintiff was entitled to the pay- 
ment of money umler the compromise from the 
heirs, that it was his duly to spend this money 
upon the purposes mentioned in the Will, that ho 
was liable to account to the defendants for the 
evpendiiiro of tho money, but that the rendering 
of account was not a condition precodimt to the 
payment of the money to tho plaintiff. 

Appeal under section 10 of the Letters 
Patent from the following judgment of 

Tuduall, J. — This and the connected 
appeals arise out of the following 
circum.stanees; — One Saiyed Tafazzal Husain 
died leaving a Will, dated the 12th of 
December 1872, to which ho added a 
codicil, dated the 2.Srd of November 1885. 
According to bis Will the plaintiff- respondent 
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was appointed executor and manager of his 
estate. lie was to manage the estate and 
was to keep the income entirely in his hand 
and to pay to tlie heirs their proportionate 
shares of the income. One condition of the 
Will, with which we are concerned, is that 
he was to take Rs. 4t50, out of the income 
and spend it on what are called deorhi 
expenses.’’ In the Court below the parties 
agreed that these deorhi expenses were to 
include ancestrcal house, fat ilia ceremonies, 
neota, etc., as set out in the Will. After the 
death of Tafazzul Husain the present appel- 
lants brought a suit against the present 
plaintiff for their share of the property. 
The parties entered into a compromise. 
According to this compromise a part of the 
claim in that suit was disallowed and a part 
was allowed. The plaintiffs therein also 
agreed to pay Rs. 75 per annum out <if 
the profits of that portion of the estate, 
which was to go to them under the 
compromise, towards the deorhi expenses 
and that if they did not pay these expenses, 
Zainul Abidin (the plaintiff) was to recover 
them. A decree under the compromise was 
passed. Zainul Abidin has brought this suit 
to recover a sum of Rs. 75 per annum for 
three years, minus Rs. 15 which had been 
received. 

The claim has been decreed and the 
defendants have come here on second 
appeal and two points are urged. The first 
is that the defendants are not personally 
liable and that Zainul Abidin may, if he likes, 
enter on the estate and collect the income 
and, therefore, no decree should have been 
passed against the appellants. The plea 
is one Avithout the slightest force whatsoever. 
The appellants got a decree for possession 
of a proportionate share of the estate and 
they agreed to pay out of the profits thereof 
a sum of Rs. 75 per annum. The 
meaning of this clearly was that they Avere 
to collect the income of the estate, incur the 
necessary expenditure of management and 
out of the balance Avhich remained in their 
hands pay Rs. 75 yearly. They were in 
possession of the property and the profits 
and it is an absurdity to say that they are 
not personally liable for the money. Whe- 
ther the plaintiff has or has not a charge 
on the property is a different matter. The 
defendants are liable and if the plakitiff is 
•willing to accept a simple money decree, 


there is nothing to prevent him from doing - 
so. 

The next point raised is that the plaintiff 
has not proved that he has incurred any 
expenditu ]*0 on account of the dejrhi in the 
years in question, and seconilij, that it has 
not been proved that ho has incurred the 
full expenditure of Rs. 450 per annum and 
that the appellants were only liable for a 
proportion of the expenditure of the deorhi^ 
subject to a maximum of Rs. 75, in other 
Avords they Avere only liable for Rs. 75 if 
the plaintiff spent the full amount of Rs. 450 
on the deorhi, and tlie lower Court has 
come to no finding as to Avhat sum Avas 
spent by the plaintiff in the years in suit. 
The position taken by the appellants in the 
Courts below Avas that the plaintiff had 
incurred no expense AvhatsocA'er in tlie 
years in suit. The plaintiff showed and 
the Court below held that lie incurred 
expenditure in his father’s /u/Z/m ceremonies, 
executing repairs, giving nc >ta and 
attending to the visitors and guests 
in accordance Avith the traditions and usages 
of the family. It is quite clear that there 
is a finding that expenditure Avas incurred by 
the plaintiff. Tlie lower Court, however, goes 
on in its judgment, Having regard to the 
position and standing of the family the 
amount Avhich was spent over tlie said 
purposes could not probably have been less 
than the aggregate amount claimed.” Presum- 
ably the aggregate amount is the aggregate 
amount claimed in the three suits brought 
against the three sets of heirs. It is urged 
that this is not a clear finding and there 
ought to be a definite finding whether or not 
the plaintiff incurred the full expenditure of 
Rs. 450 per annum or what expenditure he 
really incurred. On behalf of the plaintiff it is 
argued that he is not liable to account to the 
defendants, that it is their duty to pay the 
money and that it is not his duty to render an 
account. I do not think that it is open to the 
plaintiff to plead that ho is not liable to, 
account. It was clearly the intention of the 
parties that the expenditure in the Will was 
to be incurred every year and the duty of 
performing the ceremonies, etc., Avas on the 
plaintiff and the various heirs were to pay 
their shares. If in any year the plaintiff did 
not incur the whole expenditure the heirs* 
would be justified in holding* a proportioliate 
amount of their shares of the full sum Rs. 450 
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When he has incurred the expenditure 
and they have not paid their shares they 
must in eciuity be forced to pay the full sum 
of Rs. 75. I, therefore, think it desirable 
in order to meet the ends of justice and in 
order to enable me to decide the appeal to 
call for a finding on the following issue from 
the Court below: In each of the years in 
suit did the plaintiff incur the expenditure of 
full Rs. 450 on the deorlu as sanctioned by 
the Will? If not, what amount did he actually 
incur and what will be the proportionate 
share of the defendants therein? The parties 
will 1)3 allowed to give further evidence. On 
receipt of the finding ten days will ba allowed 
for objections. 

[On receipt of the finding his Lordship 
delivered the following: — ] 

JUDOMENT.—The lower Court has found 
on the issue remitted that the defendants in 
Sait No. 133 were liable for a sum of Rs. 8 
pir annum for each of the three years in 
suit, that they have paid Rh. l(i and that 
Rs. 16 balance remains unpaid and that, 
therefore, the plaintiff should have a decree 
for tliat sum. Objections have been taken 
to this finding on the gr.)und that tlie plaintiff 
admitted the payment of Rs, 15 on account 
of the years in suit, that the whole of this 
sum being deducted from Rs. 24 there is only 
a bilance of Rs. 9 left. The lower Court has 
clearly made a slip in the account and the 
objection is, therefore, valid. The result 
will be that the plaintiff will have a decree 
in this Suit No. 133 for Rs. 9 only. I, 
therefore, modify the decree of the Court 
bolow to this extent that tlie plaintiff will 
have a decree for the sum of Rs. 9 only. The 
parties will pay and receive costs in all Courts 
in accordance with their failure and success 
in the suit. 

It is urged that in that portion of my order 
of the 11th of January 1913, which begins, 
“if in any year the plaintiff did not incur 
the whole expenditure, the he^rs would bo 
justified etc.,” I have laid down as a rule 
that it is the duty of the plaintiff to incur 
annual expenditure and after rendition of 
accounts recover what is due from the 
defendants. I did not intend to lay down 
any such rule. My remarks must be read 
in view of the circumstances of the case. It 
would have been better expressed by saying; 
“if in any of the years in suit the plaintifi 


did not incur the whole expenditure etc.” 
As the suit now stands the plaintiff has come 
into Court alleging that in the years in suit 
he had incurred this expenditure and, there- 
fore, was entitled to recover his proprotional 
share from the other heirs who had taken 
possession of their shares in the estate. The 
decree of the Court below will be modified as 
noted above. No interest is claimed and no 
interest is allowed. In the connected Suits 
Nos. 136 and 122 the Court below has held 
that the plaintiff is entitled to recover the 
sum of Rs. 27-9-0 and Rs. 6 respectively. 
Decrees will be passed in those suits in 
accordance with these findings. 

Mr. N. M. Sulaiinan (with him Mr. 
Muhammad Ishaq) y for the Appellant. 

Mr. Agha Haidery for the Respondents, 

JlJDGrMENT. — This appeal arises out of 
a suit in which the plaintiff sued to recover 
money alleged to be duo under a deed of 
compromise for three years upto 1317 fasli. 
It appears that one Tafazzul Husain made a 
Will and a codicil under which the plaintiff 
was to stand possessed of the entire estate of 
the deceased, to make certain payment each 
year amounting to Rs. 450 for charities, 
repairs to the ancestral house and other 
matters and to divide the surplus between 
the heirs of the deceased. The Will led to 
litigation which resulted in a compromise 
under which it was agreed that the plaintiff 
should make over to the heirs certain por- 
tions of the property representing their 
shares, and that each of the heirs should pay 
out of the profits of the property so made 
over to them the sum of Rs. 75 per annum to- 
wards the expenses of the repairs and other 
matters mentioned in the Will and codicil. 
The plaintiff brought the present suit against 
the defendants claiming this Rs. 75 for three 
years. The defendants contended that the 
plaintiff was bound to expend the money 
himself in the first instance and then to 
render an account to them of this expendi- 
ture as a condition precedent to his recover- 
ing any part of the Rs. 75. The plaintiff, on 
the other hand, contended that he was entitled 
to get Rs. 75 per annum from each of the 
heirs and was not bound to render any 
account whatever of how he had expended 
the money. In our opinion both of these 
contentions are wrong. The plaintiff was 
entitled to get from each of the heirs the 
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sum of Rs. 75 par annum bufc having gv^t 
that, sum he was bouml to expand it upon 
the purposes mentioned in the Will and 
codicil, and he was bound to give reasonable 
accounts t^ the heirs showing that he had so 
spent the money. The difficulty in the pre- 
sent case is to make a decree which is eiuit- 
able and just to both parties. If we were te 
give the plaintiff a docroe for the three year-s, 
the money could no longer be expended upv)n 
many of the purposes mentioned in the Will 
and codicil. The time for expending money 
has now gone by. We think upon the true 
construction of the deed of compromise the 
rendering of an accountis not a condition pre- 
cedent to the payment of the money. 13 ut as 
already stated, once the money has been paid 
the plaintiff is bound to spend the money upon 
the purposes mentioned in the Will and 
codicil and to render a reasonable account 
of the expenditure. Under all the circum- 
stances Ave think that the justice of the case 
will be met by giving the plaintiff a decree 
for Rs. 7o in addition to the amount allowed 
by the learned Judge of this Court. It Avill 
be the plaintiff’s duty to spend in the follow- 
ing year the Rs. 75 now decreed to him up ):i 
the purpo.ses mentioned in the Will and codicil 
and he will be liable ti account to tin de- 
fendants for the expenditure of the money. 
We accordingly vary the decree of this Court 
by awarding the plaintiff a decree for Ks. 75 
in addition to the amount already decreed to 
him. Under all the circunisbances we direct 
that the parties abide their own costs in all 
Courts. 

iJeo'ce varied. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Skcond Civil Acpeal No. 97 op 191:3. 
April 2, 1914. 

Present: — Mr. Lindsay, J. C, and 
Mr. Stuart, A. J. C. 
MUKHTAR AHMAD— Plain riPP— 
Appellant 

versus 

BARATI LAL and anoiuei] — Dependants — 
Respondents. 

Jarmlirtio'ii —Vide, objccUtm^ lel.itintj A), lUised i>i 
course of imrtiii 0^1 ni Jtcrenue C<>ui I - C ml Cb.vt to 


s disfy th’^nisdiws if comlifions ani qualifications an- 
n to grant of jnns'Jicfion complied with — U. P. 
L’ln 1 R'O'eniiJ Art (JII of 1901 j, 11 1. 

Wlioa a St itiit? c nii'.'i’sj juvi!;<{Ui*tiou upon a tribunal 
of limit jfl authority and stitiitoiy origin, tho condi- 
tiotn uu'I (pialidr itioiH anu'^.t-'d to tho grant must bo 
striv.*tly conijjliod witli. 

Tin Civil Courts ar^ iiivestod witli jurisdiction of 
a two-fild rhaructor iu iv-ipojt of objections re- 
1 ititig to titl * which have been put forward in tho 
It 'veuu'» C ) irt within th"* tini^ sp *ci;i ul iu the pro- 
clam itioa In the cases specilk' I iu clauses (u) and 
(6) of sab-sectioa (l)of seetiou 111 of the Land 
Itevemie Act, the jurisdiction c mb'rred is original. 

In cMses under clause (u) tlnrc is no rule of limi- 
tition other thati that which would api)ly under 
tin ordinary law relating to civil suits. 

In cases under clause {b) the jurisdiction must bo 
invoiced within tie' perif)d of three months from the 
date upon which the objector is referred to the Civil 
Court. In cases under clause (c) the Civil Court 
Ills an app^'llate jurisdiction only. 

The jurisdiction b'^'ing conferred on tlie Civdl Courts 
by Statute and n )t by the ll?vcnuo Court onltu*, tho 
Civil Courts when their jurisdiction is invokeil must 
satisfy themseUu's that all the conditions and (prilili- 
cations annexed to the grant of jurisdiction have been 
strictly c nnplied with. 

Appeal against the tlecroo of the Distiict 
Judge, Lucknow, (Lite l 21st Oeocmber 1911, 
reversing that of tlie Munsif of North Imck- 
iiow, dated 1st ^Fay 1911. 

Babu R tjeshwuri Vrnsa l, for the Appel- 
lant. 

Pandit (hhiran Nath M/sm and Babu 
BisUeshw.i r Nath, foe tlie Respondents. 

JUDCrMENT. — 'Each of tliose appeals has 
been referred to a 13eii di for decision and 
although not c innoctcd Avith each other and 
differing in certain ro.spects with regard to 
facts, they involve the decision of a point of 
law of general importance, in connection 
Avith the respective jurisdiction.s of the Civil 
and Revenue Courts in Oudh. 

To what extent are the Civil Courts in 
Oiidh entitled to take cognizance of questions 
of title raised in proceedings taken under 
the Ijind Kevenuo Act (United Provinces 
Act HI of 1901) for the partition of revenue- 
paying e.stato.s y 

This is the principal (lue.stion for determina- 
tion here. The point is one which has been 
discu.ssed in a not incon.sidorablo number of 
cases decided for tlie most part by tho High 
Court at Allahabad. But these rulings are 
not of much assistance at tho present day 
in view of the altered pr.ivisions of tho 
Revenue Liw. 

The Act which formerly regulated matters 
concerned with the land revenue in th© 
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Agra Province (iiicliiding tlie partition of 
revenue -paying estate) was Act XCX of 
1878, section 241 of wliicli provided that 
no Civil Court should exercise jurisdiction 
over various matters on'^ of vvliirdi was speci- 
fied in clause (f) to be the distribution of the 
land or allotment of the revenue of a rmJril 
by partition.” 

The corresponding Act for the Province 
of Oudh was Act XV^Il of 187G, section 219, 
clause (d) of which was similar in language 
to section 241, clause (/), of Act XTX of 
1878 which has just bjeu nDutioned. 

Both these Aot^ have b3Bri replaced by 
the Land R 3 vcriaj Act (United Pr ivinces 
Act III of 19J1) which embe lies the Revenue 
Law now applicable t ) b )tlj Province?. Sec- 
tion 288 of this litter Act c mtains the 
provisions avhich oust the jurisdiction of the 
Civil Courts and for the purpose of matters 
relating to partition the law as now enactel 
is as follows: — 

Section 288 — 

“No person shall institute any suit or other 
proceeding in the Civil Court with respect 
to any of the following matters”: — 

# # # # # 

“(/c) partition or union of mahala except 
as provided in sections 111 and 112”: 

It is clear, thej*efore, that by virtue of this 
enactment the jurisdiction of the Civil Courts 
with respect to matters connected with the 
partition or union of malials is strictly 
limited. The edfect of tlio section is generally 
to exclude the jurisdiction of the Civil Courts 
in matters relating to land revenue and to 
confer a general jurisdiction in such matters 
upon the Revenue Courts constituted under 
the Act. 

And in the construction of a section of this 
nature the Courts must be guided by the 
rule of interpretation of Statutes conferring 
jurisdiction which has been enunciated as 
follows in Craies’ Statute Law at page 
286: - 

“As a general rule, Statutes which enable 
persons to take legal proceedings under 
certain specified circumstances must be 
accurately obeyed notwithstanding the fact 
that their provisions may be expressed in 
mere affirmative language.” 

# # # * ♦ 

“This riile may also be expressed thus 


that when a Statute confers jurisdiction upon 
a tribunal of limited authority and statutory 
origin the conditions and qualifications 
annexed to the grant must bo strictly 
complied with.” 

In order, therefore, to arrive at a correct 
notion of the extent of the jurisdiction of the 
Civil Courts in matters relating to the 
partition or union of m%hah' we liave to apply 
this canon of construction to the provisions 
of section 238, clause {k), of the Lixnd 
Revenue Act. 

We find that such matters can only be 
taken cognizance of by a Civil Court in the 
conditions nxentioiied in sections 111 and 112 
of the Act. 

Turning back then to section 111, it contains 
certain provisions for the disposal of a certain 
class of objections raised in partition pro- 
ceedings, namely, objections which raise 
questions of proprietary title and which have 
been lodged in the Revenue Court on or 
before a certain date. Th!? lite is d 'termin- 
ed with reference to the terms of the preceding 
section. The Collector on receiving an 
application for partition has to issue a 
proclamation to the recorded co-sharers who 
have not joined in the application calling 
upon them to state their objections (if any) 
to the partition. A date has to be fixed in 
the proclamation beyond which objections 
cannot be received, namely, a day not less 
than thirty or more than sixty days from the 
date upon which the prv>clamation issues. 

Having received objections within the time 
so limited, section 111 enables the Collector 
to deal with any of them which raise a 
question of proprietary title in any one of 
the throe ways specified in clauses (a), (6) 
and (c) of section 111, sub-section (l). He 
may decline to grant the application for 
partition until the question of title so raised 
has been decided by a competent Court. Or 
ho may, without refusing the application, call 
upon the objector to institute a suit in a 
Civil Court within three months from the 
date of his order. Proceedings are stayed 
meanwhile. If the objector fails to institute 
the suit within the time specified the question 
of title is decided by the Collector against 
him and the partition proceedings are 
resumed. If the suit is instituted proceedings 
are stayed till it is decided. After that the 
proceedings go on, the Collector following the 
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decision of the Civil Court upon the question 
of title. 

The third course open to the Collector is 
to decide the question of title himself. And 
if he elects to take this course his proceed- 
innrs are treated as proceedings of a Civil 
Court, and his decision is made appealable to 
the Civil Courts under section 112. It follows, 
therefore, from a consideration of the language 
of these two sections that the Civil Courts are 
invested with jurisdiction of a two-fold 
character in respect of objections relating 
to title which have been put forward in the 
Revenue Court within the time specified in 
the proclamation. 

In the cases specified in clauses (a) and 
(h) of sub-section (1) of section 111, the 
jurisdiction conferred is original. In cases 
under clause (a) there is no rule of limitation 
other than that which would apply under 
the ordinary law relating to civil suits. In 
cases under clause (t) the jurisdiction must 
be invoked within the period of three months 
from the date upon which the objector is 
referred to the Civil Court. 

In cases dealt with under clause (c) the 
Civil Court has an appellate jurisdiction 
only. And a reference to the provisions of 
sections 210 and 211 of the Act shows that no 
orders under the Act other than those passed 
in proceedings under clause (c) are made ap- 
pealable to the Civil Courts. 

It being thus made clear that the juris- 
diction of the Civil Courts is strictly limited 
to the cases just mentioned it necessarily 
follows that when their jurisdiction is invoked, 
they must satisfy themselves that all the 
conditions and qualifications annexed to the 
grant of jurisdiction have been strictly 
complied with. It must be made clear in 
the first place that the question of title which 
they are invited to decide, has been raised by 
an objection filed in the Revenue Court within 
the time provided by section 110 of the Act. 
Again, where the intervention of the Civil 
Courts is sought in the exercise of their 
original jurisdiction, it must be shown that 
the conditions laid down in section 111, sub- 
section (1), clauses (a) and (6), have been 
satisfied. The Civil Court must ascertain 
whether the application for partition has 
been refused under clause (a) so as to leave 
it free to deal with the case without regard 
to any rule of limitation other than that 
which is applicable under the ordinary law: 


Or whether the case being one under clause 
(b) the plaintiff has brought the suit within 
time. And lastly where intervention is 
sought by way of appeal, it must be shown 
that the order appealed against is one passed 
by the Revenue Court after inquiry into the 
merits of an objection raising a question of 
title which has been put before the Revenue 
Court within the time fixed under section 110. 

To come now to the facts of the cases in 
appeal before us. 

In Second Civil Appeal No. 97 of 1912 the 
appellant, Mukhtar Ahmad, was the plaintiff. 
He filed a suit in the Court of the Munsif of 
Lucknow (North) on the 27th May 1910, 
praying for a declaration that a certain 
4- pie share which the defendants had acquired 
by a sale-deed, formed a moiety of a certain 
8-pie share remaining in his ownership. The 
dispute really turned upon the construction 
of a particular sale-deed and the question 
was, what property had passed by the sale. 
The question raised was undoubtedly a ques- 
tion of title. 

At the time the suit was filed there were 
pending in the Revenue Court partition pro- 
ceedings relating to the rualuil in which the 
property in suit was situated. 

The application for partition was made on the 
11th March 1908 by the defendants-respond- 
ents, Barati and Mata Din and on the 20th 
March 1908, the proclamation under section 110 
was issued. The date fixed for the filing of 
objections was the 29th April 1908 and on that 
date a petition was filed by Mukhtar Ahmad. 
He raised no objection involving any ques- 
tion of proprietary title. He stated that 
he had no objections to partition being made, 
but he asked that the partition might be 
carried out in a particular way, u e., by 
arbitration and ho also made certain proposftls 
relating to the constitution of the mahals on 
partition. The proceedings went on in the 
Revenue Court and it was not till the 25th 
August 1908, that Mukhtar Ahmad broached 
the question which he has since brought for 
decision to the Civil Court. The Assistant 
Collector decided the question in his favour 
but the order was reversed by the Collector. 
In subsequent appeals to the Commissioner 
and the Board of Revenue the order of the 
Collector was upheld and Mukhtar Ahmad 
then having failed in his attempt to get the 
order of the Assistant Collector restored came 
to th© OivU Court to get this declaration at a 
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momont when the partition proceedings had all 
but ended after going on for about two years. 

It is Qfuite clear from what has been said 
above as to the law that the Munsif who 
entertained this suit and decreed it had no 
jurisdiction to deal with it. 

The objection relating to title which was 
raised in the Revenue Court was not an 
objection to which section 111 of the Land 
Revenue Act applies, for it had not been 
filed within the time specified in the pro- 
clamation. The case was, therefore, not 
one under either clause («) or (6) of section 
111 (1) of the Act and the MunsiPs 
cognizance of the matter was barred. 

The order of the District Judge in appeal 
by which he discharged the Mumif’s decree 
is, therefore, a correct order, but not for the 
reasoiH given by the learned Judge who was 
erroneously of opinion that the Mmisif was 
not competent to discuss the authority of 
the Collector, or of the Commissioner 
or the Board of Revenue to entertain 
appeals from the order of the Assistant Col- 
lector. It cannot bo suggested as the learned 
Judge suggests that oven if those appeals 
were entertained without jurisdiction, the 
Munsif as a Civil Court was bound by the 
orders passed by the superior Revenue Courts 
and was not to be allowed to (luestion their 
authority. And the learned Counsel for the 
respouflents has not attempted to support the 
lower Appellate Court’s judgment on these 
grounds. 

But where the Munsif fell into error was 
in not perceiving that he himself had, in 
the circumstances, no jurisdiction to entertain 
the suit for the reasons already noted. And 
incidentally wo may remark that his opinion 
as to the competence of the Revenue Court 
to entertain successive appeals arising out 
of the order of the Assistant Collector is 
wrong. On the contrary the appeals clearly 
lay on the Revenue side, for as we have shown 
al)ove an appeal to the Civil Courts only 
lies where an objection relating to title which 
has been lodged within time, had been dealt 
with by the Revenue Court under section 111 
(1), clause (c). That was not the case here. 

Mukhtar Ahmad’s appeal (Second Civil 
Appeal No. 97 of 1912), therefore, fails and 
is dismissed with costs. 

We have now to consider Second Civil 
Appeal No, 323 of 1912, which has also 


been referred to a Bench for decision. The 
facts are set out in the referring order dated 
the 11th .December 1912. Partition proceed* 
ings between the parties to this appeal 
were started in the year 1909 and after 
the application of partition had been filed, 
notice issued in the ordinary course to the 
plaintiffs -appellants who were co-sharers in 
the iiiahnL The plaintiffs did not raise any 
question of title by objections filed within 
tlietime specified in the proclamation issued 
under section 110 of the Land Revenue Act, 

After the partition proceedings had been 
going on for some time, the plaintiffs made 
an application to a Revenue Court for correc- 
tion of the khew it on the allcg.ation that at 
the time of the recent Settlement there had 
bjen an omission to record in their names an 
area of 123 blyJuis odd which they declared to 
be their property. This application was 
refused. 

On the 20th March 1911 the plaintiffs 
again raised this question before the Assistant 
Collector in charge of tlie partition case. 
They stated the claim they had to the above 
area and announced their intention of filing 
a suit in the Civil Court. L^pon this the 
Assistant Collector passed an order directing 
these plaintiffs to file a civil suit within 
throe months. The suit out of which this 
appeal has sprung was accordingly brought 
on tlie 9fch October 1911. In paragraph 5 
of the plaint it was stated that the suit had 
been lilerl in i)ursuance of the above order of 
the Assistant Collector. 

The Subordinate Judge entertained the 
suit and deci^eod it. In appeal the District 
Judge reversed the first Court’s decision hold- 
ing that the suit was not maintainable. The 
learned Judge pointed out that the Assistant 
Collector had no authority to pass the order 
directing the plaintiffs to file a civil suit 
within three months from the date of his 
order. 

It is argued here that the Di.strict Judge 
AVIS not entitled to go behind the order of the 
Revenue Court so as to question its validity. 
The contention is in substance that where such 
an order is passed, the Civil Court is at onca 
vested with jurisdiction, Avhether or not the 
order is good in law. 

This argument cannot be allowed. If, as 
Ave have already stated, the Civil Courts must 
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satisfjrthemselvea that they are entitled to 
exercise the limited jurisdiction allowed to 
them in such matters by the Land Revenue 
Act, they must necessarily hava the power 
to examine the validity of the order of the 
Revenue Court which purports .to be the 
immediate authority for their taking cogniz- 
ance of the question of title which has been 
raised. It would be contrary to all reason 
to hold that the Civil Courts are bound by 
an order of an Assistant Collector, right or 
wrong. The fallacy of the argument lies in 
the assumption that it is the order of the 
Revenue Court which confers jurisdiction 
upon the Civil Court. Tliat is not so. The 
jurisdiction is conferred by the Statute and 
not by the Court’s order — and it is for the 
Civil Courts to see that the conditions prece- 
dent which arc laid down by the Act have 
been strictly fulfilled before they assume 
jurisdiction. 

There can be no doubt whatever that the 
order of the Assistant Collector in this 
instance was made entirely without jurisdic- 
tion. The objection raised before him w’as 
not one under section 111 of the Land 
Revenue Act, for it was made long after the 
period limited by the proclamation had 
expired. We hold, therefore, that the decision 
of the learned District Judge is perfectly 
correct. The suit was unmaintainable and 
was properly dismissed by him. 

The result is that Second Civil Appeal No. 
223 of 1912 fails and is dismissed with 

costs. * * * # # # 

###***# 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 420 ok 1912. 
April 29, 1914. 

Present: — Mr. Justice Tudball and 
Mr. Justice Chamier. 

RUPAN BIBI— Plaintiff — Appellant 
versus 

BHAGELU LAL — Defendant — 
Respondent. 

Succession Certijicate Act (VII of 1889) , ss. 16, 18— 
Sui^ to have succession certificate and decree Vased 


thet'eon set asidCf whether maintain able -^Certificate 
how revocabte. 

A suecossion corfcifieato is coiuslusivo as against the 
debtors under section 16 of th« Suecossion Certificate 
Act, and can be revoked only by the District Court 
under section 18 of the Act. No suit will lie to have 
a certifieato and the decree based on it set aside on 
the mere ground that the certificate was obtained by 
the use of false evidence. 

First appeal from a decree of the District 
Judge, Azamgarh., 

Messrs. Ahdnl llaoof and Shafi-uz-zaman, 
for the Appellant. 

The Hon’ble Dr. Tej Bahadur Haprn, for 
the Respondent. 

JUDGMENT. — This appeal arises out of 
a suit brought by the plaintiff-appellant 
to have it declared that a certain succession 
certificate granted to the defendant by the 
District Judge on July 2;id, 1909, had 
been obtained by means of false evidence 
and should, therefore, be set aside and 
also that a decree, dated March 23rd, 1911, 
which had been passed on the basis of 
the said certificate might also be set aside. 
It appears that one Ajudhya Pershad died 
and the defendant applied to the District 
Judge for a succession certificate in order 
to enable him to collect debts due to 
the estate, among them being one due 
from the present plaintiff-appellant. After 
inquiry the District Judge granted the 
certificate. A suit was brought against 
the present plaintiff and was decreed. It 
is this decree which the present plaintiff seek.s 
to set aside. In our opinion no such suit 
will lie. The certificate is conclusive as 
against the debtors under section 16 of 
the Succession Certificate Act. It can be 
revoked by the District Court under sec- 
tion 18 of the same Act and, in our opinion, 
no suit will lie to have the certificate and 
the decree set aside on the mere ground that 
the certificate was obtained by the use of 
false evidence. The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

CiUMiNAfi Revision Ho. 1226 op 1913. 

February 6, 1914. 

Present: — Mr. Justice Piggott. 

HAIDAR RAZA — Applicant 
I'ersus 

SMPKROR — Opposite party. 

Evidence Act (/ of 1872), 91 — Statement made 

by (teemed at departmental inquiry — Proof. 

A statemonfc made by an acciifled person at a 
departmental inquiry confessing liis guilt is not a 
matter required by law to be reduced to the form of a 
document and hence section 91 of thn Vlvddenco Act 
does ■ not apply. Hncli confession, however, can be 
pi'oved at the time of his prosecution. 

Criminal revision against an order of the 
Sessions Judge of Gorakhpur, dated Novem- 
ber 7tli, 1913. 

Mr. E. A. Hotvnrd, for the Applicant. 

Mr. R. Malcmison (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. — This is an application in 
revision against an order by the Sessions 
Judge of Gorakhpur dismissing the appeal 
of one Saiyad Haider Raza against his 
conviction of an offence punishable under 
section 161 of the Indian Penal Code, before 
a Magistrate of the first Class in that 
District, in which he had been sentenced 
to three months’ rigorous imprisonment. 
The following facts are material: — On June 
the 26th, 1913, a Bench of Honorary Magis- 
trates consisting of two Magistrate.s, sitting 
at Tamkohi in the Gorakhpur District, had 
before it a petty criminal case in which one 
Sukhari was the complainant. The Magis- 
trates we 1*6 informed that tlie parties were 
inclined to compromise, and as tlie offence 
was a compoundable one, they gave the 
parties an opportunity to discuss matters 
out of Court. Later in the day the Magis^ 
trates wore informally told of a difficulty 
which had arisen in arranging the terms of 
the compromise, and Sukhari made a 
statement to the effect that he had paid 
certain money as an illegal gratification to 
two officials of the Court. The Magistrates 
administered solemn affirmation to Sukhari 
and then and there recorded in the English 
language a brief memorandum of the state- 
ment which Sukhari proceeded to make. It 
is not quite clear whether the present 
applicant, Saiyed Haidar Raza, who at the 
time occupied the position of clerk to the 
Bench of Honorary Magistrates, was present 
or not while Sukhari’s statement on solemn 


affirmation was being recorded. If he was 
not present while this was being done, he 
must have been called before the Magistrates 
shortly afterwards, for it is in evidence that 
certain further conversation took place between 
the Magistrates, Sukhari and Saiyad Haidar 
Raza. A brief note was recorded in the Eng- 
lish language by the Honorary Magistrates 
regarding the facts thus ascertained. That 
note includes a memorandum of the substance 
of what was then stated by Saiyad Haidar 
Raza. The Magistrates made some further 
inquiries into the matter and later on for- 
mally recorded a statement by Saiyad Haidar 
Raza, in the course of which he denied all the 
allegations against him. This was recorded 
on the 20th of September 1913, and is 
obviously in the form of an explanation offered 
by an official against whom proceedings are 
being taken depart mentally. Finally, the 
Honorary Magistrates reported the matter to 
the District Magistrate with a recommenda- 
tion that Saiyad Haidar Raza should he 
dismissed but not criminally prosecuted. 
The District Magistrate, however, ordered his 
prosecution, with the result already indicated. 
The question before me is as to the admissi- 
bility or otherwise of some of the evidence 
on the record. The Sessions Judge 
has ruled that the Honorary Magistrates 
were precluded by the provisions of section 
91 of the Indian Evidence Act (I of 
1872) from giving oral evidence as to what 
took place before them on June the 26th, 
1913, in so far as that evidence involved the 
proving of any confession then made by 
Saiyad Haidar Raza. I am perhaps not 
quite clear regarding the view taken 
by tlie learned Sessions Judge of 
the record made on that day of Sukhari’s 
statement on solemn affirmation. The result 
at any rate has been this that tlie Sessions 
Judge has ruled out the oral evidence of the 
confession alleged to have been made by 
the applicant on June the 26th, 1913, but 
has convicted him upon the oral evidence as 
to something which was stated by Sukhari 
in his presence and as to his own conduct 
when Sukhari made this statement. 

The point taken in revision is that the evidence 
thus accepted does not warrant the conviction 
of the applicant in respect of the offence 
charged, I have felt it incumbent on me to 
deal Avith the case as a whole and to re- 
consider the finding recorded by the learned 
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Sessions Judge as to the admissibility of the 
oral evidence given by the Honorary 
Magistrates regarding Saiyad Haidar Raza’s 
confession. The Sessions Judge has held 
that any statement which Saiyad Haidar 
Baza may have made to the Honorary 
Magistrates on June the 26th, 1913, if of the 
nature of a confession, would be a matter 
which the said Honorary Magistrates were 
required by law, namely, by section 164 of 
the Code of Criminal Procedure, to 
reduce to writing in a particular way. If 
this view is correct, it would certainly follow 
that the rough note or memorandum recorded 
by the Honorary Magistrates in which 
Saiyad Haidar Raza’s confession is embodied, 
would not 1)6 a proper record of his confession 
and could not be accepted in evidence. It 
would also follow that oral evidence of the 
substance of this document would be excluded 
by section 91 of the Indian Evidence Act. 
Now the original statement made by Sukhari 
to the Honorary Magistrates, by which their 
attention was first drawn to the commission 
of an offence punishable under section 161 of 
• the Indian Penal Code, was certainly not a 
‘‘complaint” within the meaning of the 
definition given in section 4 of the Criminal 
Procedure Code. It is clear to me that 
Sukhari had no intention of asking the 
Magistrates to take action under the Criminal 
Procedure Code. When he made that 
statement, he was merely explaining to them 
why he was holding out for certain terms 
before he could consent to compound the 
offence in the case in which he appeared as 
complainant. If, therefore, the Honorary 
Magistrates proceeded to take cognizance of 
this offence, they could only do so under 
section 190, clause 1 (c). The learned 
.Sessions Judge’s view of the proceedings 
which followed seems either to be coloured 
by the assumption that the Honorary Magis- 
trates, being empowered by law to take 
cognizance oE the matter under the clause 
aforesaid, were legally bound to do so, and 
to do so immediately, or else to rest on the 
supposition that their examination of Sukhari 
on solemn affirmation shows that they had 
so taken cognizance. I am not prepared to 
admit either of these propositions. A 
Magistrate is also a citizen and is also 
the head of an office. Matters may come to 
his notice in either of these capacities. regard- 
ing M'hich he may consider it advisable to 


question other people, without its being 
necessarily presumed that he was acting in 
his magisterial capacity. Prom any point 
of view the examination of Sukhari on 
solemn affirmation was a mistake. Sukhari's 
statement is itself a confession, that he 
had been guilty of offences punishable under 
section 161/107 of the Indian Penal Code. 
If it was to be recorded at all by 
the Magistrates as such, it should have 
been recorded in the maimer provided 
for confessions and not as a deposi- 
tion on solemn affirmation. As a matter qf 
fact the proceedings of the Honorary Magis- 
trates read as a whole show clearly that they 
conceived themselves to be conducting a 
departmental inquiry into the allegations of 
misconduct suddenly made to them against 
certain of their subordinates. I have con- 
ducted inquiries of a very similar nature 
myself, and it certainly never occurred to me 
that, in questioning any one of my subordi- 
nates against whom allegations of miscon- 
duct had been made, I was bound to act in my 
magisterial capacity and could only record any 
statement which they might see fit to make 
subject to the formalities and safeguards 
prescribed by law, t, e., by section 164 of the 
Code of Criminal Procedure. In my opinion 
the statements made by Saiyad Haidar Raza 
to the Honorary Magistrates when he was 
called into their presence and confronted with 
Sukhari on June the 26th, 1913, were not 
matters required by law to be reduced to the 
form of a document. Consequently section 
91 of the Indian Evidence Act has no applica- 
tion, The Honorary Magistrates have been 
examined in the Courts below and have 
proved what took place before them on the 
4 late above-mentioned and what Saiyad 
Haidar Raza stated when the matter was 
unexpectedly sprung upon him. I have con- 
sidered the evidence, and I see no reason to 
doubt that the applicant was surprised into 
the making of true admissions against him- 
4 jelf and that the oral evidence on which the 
first Court based its conviction of the appli- 
cant was reliable as well as legally admissible. 
I have considered the provisions of section 24 
of the Indian Evidence Act and am satisfied 
that they do not apply to the circumstances 
of this case. 

The result is that I dismiss this application, 
AppUcatim dismif^sd. 



INDIAN OASES, 


323 


tVoL* XKV] 

KATAlf V. NGA TIN, BITAL PARSHAD V , MUNICIPAC, BOARD, CAWNPORE. 


FPPBB BURMA JUDICIAL COMMIS- 
SIGNER’S COURT. 

Criminal Miscellankods Case No. 16 op 1913, 
February 5, 1914, 

Present; — Sir George W. Shaw, Kt., J. C. 
KATAN — Applicant 
versus 

NGA TIN AND another — Respondents. 

Crimiml Procedure Code (Act V of 1898), tt, 195 
{6 ) — Sanction to prosecute — Application for revocation 
^Notice to other party^ whether 'necessary . 

An application for the revocation of a sanction 
granted by the lower Court should not bo disposed 
of ex parte without giving notice to the person obtain- 
ing sanction or to the District Magistrate. 

Mr. J. N, Bam, for the Applicant. 

Mr. Maung Sa, for the Respondents. “ ' ' 

ORDER. — On the application of the present 
applicant, Katan, the Additional Magistrate 
granted sanction to him to prosecute respond- 
ents, Nga Tin and Nga Saung, under ‘section 
193, Indian Penal Code. The Sessions Court 
on the application of Nga Saung revoked the 
sanction granted, without giving notice either 
to the present applicant or to the District 
Magistrate. This kind of e.r parte proceeding 
is opposed to general principles; and there is 
also special authority for holding that notice 
is necessary in proceedings under clause 6 
‘of ^ section 195, Criminal Procedure ’ Cedb. 
Compare Ram Nath Chamar v. Ram Saran 
Lall (1) and Ra^huhir Singh v. Jogeshwar 
Tewary (2). It is true that in Jhalan Jha v. 
Bwha Oope (3) it was hold that notice was 
not necessary to the party who had obtained 
sanction in an application for revocation, but 
notice in that case had been issued to the 
District Magistrate. In cases of this kind as 
well as in other cases, I think it is desirable 
that both sides should be heard. Only in 
this way can it be expected that orders will 
meet with satisfaction. 

I set aside the order of the Sessions Judge 
revoking sanction and direct that he proceed 
to dispose of the application after giving 
notice to the present applicant. 

Order set aside, 

(1) I C. W. N. 629. 

2) 8 0. W. N. 643; 1 Cr. L. J. 632. 

3} 81 0. 811; I Or. h, J. 850. 


ALLABAHAD HIGH COURT. 
Criminal Revision No. 223 op 1914. 

May 1, 1914. 

Present ; — Mr. Justice Chamier. 

BITAL PARSHAD— Applicant 
versus 

The municipal BOARD op 
C AWNPORE — Respondents. 

Z7. P. Municipalities Act (J of 1900), s. 147-— 
Boards order disobeyed — Conviction — T>is6bedience 
persisted in — Second trial — Correctness ofBoard*sordei, 
whether can he challenged at second trial. 

On his disobeying the order of tho Municipal Board 
to remove an objectionable chajja i he applicant was 
prosecuted and fined Ks. 5 under section 147 of tho 
Municipalities Act. He challenged the correctness of 
that conviction by apjilications to the Oistrict Magis- 
trate and to the High Court, but his applications were 
thrown out. On his persisting in disobeying tho Board’s 
order he was again i>rosecuted. At i ho second trial 
he wished to challenge the eorrectnoss of the first 
conviction by showing iliat tho Board’s notice was 
illegal and so forth: 

Held, that he could not now challenge the correct* 
ness of the first conviction. 

Criminal revision from an order of the 
District Magistrate of Cawnpore. 

Mr. A. P. Dube, for the Applicant. 

Mr. R. Malcomson, for the Respondents, 

JUDGMENT. — The applicant was ordered 
by the Municipal Board of Cawnpore 
to pull down a vliajja which was alleged to be 
in a ruinous and dangerous condition. On 
his disobeying the order he was pro.secuted 
under section 147 of the Municipalities Act 
and was fined Rs. 5. As be persisted in dis- 
obeying the Board’s oi*der he has been pro- 
secuted again and he has been fined Rs. 20 
at the rate of Rs. 2 for each day that elapsed 
since the original conviction. At the second 
trial he wished to challenge the correctness 
of the first conviction by showing that the 
Board’s notice was illegal and so forth. 
The Magistrate refused to allow this to be 
done and, in my opinion, the view taken by 
the Magistrate is correct. Before the insti- 
tution of the second prosecution the applicant 
challenged the correctness of the first con- 
viction by means of applications to the 
District Magistrate and to this Court, but 
his applications were thrown out. It seems 
to me impossible to hold that after a con- 
viction under section 147 the person convicted 
may challenge the correctness of that convic- 
tion as often rs he is prosecuted for con- 
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tinued disobedience of the order of the Board. 
The correctness of the first conviction cannot 
now be challenged. 

This application for revision is dismissed. 

'Application ‘dismissed. 


ALLAHABAD HIGH COURT. 

CfiTMiNAL Revision No. 47 op 1*^14. 
February 20, 1914. 

Present : — Mr. Justice Ryves aiid 
Mr. Justice Piggott. 

SYEDA KHATUN— Applicant 
versus 

LAL SINGH AND others — Oppo.site Party ^ 

Criminal Procedure Code {Act V of 1898), stt. 145, 
435 — Magistrate’s order — Finality of jurisdiction — Pen- 
swn. 

A Magistrate’s order under sootion 145 of the 
Criminal Procodnro Code cannot be interfered with 
by the High Court in revision. 

Maliaraj Teivari v. Uar Charan JR'ii, 20 A. IM; A. 
W. N. (1903) 212 and v. Ram Partap^ 

1 Ind. Gas. 762, 81 A. 150j 9 Cr. L. J. 382; 6 A. L. J. 
113, followed. 

Criminal revision from an order of the 
Magistrate, First Class of Moradabad, datdd 
November 19th, 1913. 

FACTS. — The applicant, Syeda Khatun, 
brought a suit in a Civil Court for po.ssession 
of certain land along with the crops that 
might be standing on it against Lai Singh 
and others. The suit was decreed on the 
12th June 1913. On an application for 
execution of this decree an order was passed 
directing the Amin to put the decree-'holder 
in possession of the land and also of the 
standing crops if judgment-debtors failed 
to remove them. The Amin executed this 
order. Subsequently proceedings -were taken 
under section 145 of the Criminal Procedure 
Code against the parties in respeot ^of the 
standing crops. The Magistrate, coming to 
the conclusion that possession was With ‘the 
judgment-debtors, maintained their possession 
by his order dated 19th ‘November 191^3. 
Syeda Khatun applied to the High Court ’ to 
revise the order of the Magistrate. 

Mr. Sarat Chandra Ohaudhri, - 'for -the 
Applicant, contended that the Magistrate 'was 
not competent to go behind *the de(»^e of 
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the Civil Court and that it was his duty to 
maintain and’give Effect to it. 

Mr. JD. B, ^Sraohny, for the Opposite Party 
cohtended* that the High Court' hdd no juris- 
diction to interfere with an order passed by a 
Magistrate under section 145 of the' Criminal 
Procedure Cdde in ‘revision. ‘Me relied on 
Jhingai Singh v. Earn Pratap (1) and Maha- 
raj Tetmri w. 'Har Uharan ' Bai (’2). 

JUDGMENT. — In our opinion this caise 
is covered by^amauthority of this Court in 
Maharaj Tewari 'v. Bar ' Oharan Bai ^2). 
'This case was followed in Jhingai Singh v. 
Bam Pariap (1). Wo 'entirely -»agree -with 
the view expressed in' botli- these cases. Wo 
accordingly dismiss this •application. 

Applictition 'dismissed. 

(1) 1 liid. Gas.. 762; 81 A. 150;«9 Gr. L. J. 882; 0 A. 
L* J. 113. 

(2) 26 A. 144; A. W. N. (1908).212? I ‘Cr. L. J. >830. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 103 op- 1913. 
July 28, 1914. 

Present: — 'Mr. - Justice Ay ling and Mr. Justice 
Soshagiri Aiyar. 

MUHAMMAD KOOLAYAPPA 
ROWTHAN — Petitioner — Appellant 
versus 

Sheik ABDUL KHADHIR ROWTHER 

AND ANOTHER CoUNTEU-PlSTITiONBRS 

Respondents. 

Criminal Procedwre Code (Act V oj 1898^, 146, 147 

—^Joint possession of parties —Attachment — Jurisdiction. 

A* Magistrate after ftiiding -that both parties- aire in 
'oint possession of properties in dispute has^no jims* 
diction to pass an order of attachment- under section 
146 of the Criminal Procedure Code. 

Per Seshagwi Aiyary J. — Where bbth parties have 
bebn in joint possession and are still prepared to 
commit a 'breach of tho peace by trying to oust each 
other, it will not bo in tho interests of preventive 
remedy that both should be maintained in possession. 

Nritta Qopal Singh v.' Chandi Charan Singh^lO C. 
W. 'N. 1088; -4 Or. L. J. 216; Makhan Lai Roy v. 
Baroda Kanta Roy, 11 0. W. N. 612; 6 Or. L. J. 296; 
Mamk Chandra Ohahravarthi v. 'Pred Nath Kuarf 17 
Ind. Cas. 533; 17 0. W, N. 205; 13 Cr. L. 17 0. 

L. J. 397; Bajendra Narayan Roy v. Mohammad Arzu- 
mand Khan, 9 C. W. N. 887; 1 0. L. J. 331; 2 Or. 
L. J. 408; Emperor v. Dehendra Nath Bose, 1 C, 
L. J. 632; 2 Cr. L. J. 658, distinguished. 

Appeal under section 15 of the 
Letters Patent, against the order of the 
Hon’ble Mr. Justice Oldfield, in Criminal 
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Revision,. Case* No. 146 of. 1913, pi^eferred 
against . that of the Sub-Divisional Magistrate 
of. Diiidigul, in Miscellaneous Case No. 66 
of, 1911. 

Dr. S, Swaminadhan^ for the Appellant. 

The Public Prosecutor, for the Govern- 
ment. 

Mr. F. B>atnasomanadhan, for the Respond- 
ents. 

JUDGMENT. 

Ayling, J. — With all deference to the 
view of. the learned Judge, who heard the. 
revision petition, I am . unable to construe 
the finding of the Deputy Magistrate, as. 
anything but a, finding that both parties 
were in joint possession, This being so, it 
seems clear that section 146, Criminal Pro- 
cedure Code, gives him no jurisdiction to 
pass an order of attachment. The order 
must, therefore, be set aside* 

SfiSHAGiRi Aiyar, J. — The petitioner com- 
plained to the Sub-Divisional Magistrate, 
Dindigul, that the counter-petitioner was 
preparing to commit a breach of the peace 
by forcibly entering upon properties which 
were ini his exclusive, possession. The 
defence was thht the properties in dispute 
were the jpint properties of the petitioner 
and the counter-petitioner and that they 
are in their joint enjoyment.” The- Magis-. 
trate inquired into the matter and came to 
the conclusion that the allegation of the 
counter-petitioner as regards item 3 was 
true* He held that he could not issue an 
order declaring joint possession*” At the 
same time he directed the attachment of 
the lands included in item 3 under section 
146 of the Code. Against this order, the 
petitioner preferred a petition, to the High 
Court. The learned Judge before whom the 
case was heard was inclmed to hold that if 
the finding of the Sub- Divisional Magistrate* 
wa-fi that the parties were in joint posses- 
sion, section 146‘ was not * applicable, hut he 
was of opinion that the Magistrate did not 
intend to find such* joint possession, I 
regret my. inability to agrees in this view* 
The contention of* the counter-petitioner was 
that ho was in joint possession, of . item 3 
with the petitiiiner. The Magistrate refers 
to the fact that the lands were lying waste 
in Fctdk 1320 and 1321, that is, up to the 
end of June 1912. Then he deals with the 


question as to. who cultivated the land after 
this period and prior to the date of the 
application. He says that neither petitioner 
nor counter-petitioner was in actual exclusive 
possession of the lands. He concludes on 
the evidence in favour of joint enjoyment 
by petitioner and counter-petitioner. 1 feel 
no doubt that by joint eiijoymeyit he meant 
joint possession and I cannot accede to the 
argument of the learned Public Prosecutor 
that the Magistrate meant to find only joint 
ownership and that his judgment indicated 
that he was unable to find that either of the 
parties was in possession. 

On this conclusion of mine the question 
for consideration is, whether the Magistrate 
has jurisdiction to pass an order under sec- 
tion 146 of the Code of Criminal Procedure. 
That section enables a Magistrate to attach 
the property if he either finds “that none 
of the parties was then in such possession”, 
or if he is unable to satisfy himself that 
either of them was in such possession. The 
term such posses.siou’ must relate back to 
clause (1) of section 145 wliich lays down 
the conditions under which action dealing 
with disputes as to immoveable property 
should- be taken. Clause (1) speaks of actual 
possession. Dr, Swaminadlian contends that 
actual possession in that clause means ex- 
clusive possession, and excludes joint posses- 
sion. The authorities quoted by him support 
this view \_Nritta Gopal Singh v. Chandi 
Oliaran Singh (1), Mnlchan Lnl Hoy v. Baroda 
Kanta Ihiy (2), Manika Chandra Ghakravarti v. 
Preo Nath Knar{S), see also Rajendra Narayan 
Hoy V* Mohammad Arznmand Khan (4)]. 
None of these cases gives any reason for this 
restrictive use of the expression. Nor does 
the earlier decision in Emperor v. Dchendra 
Nath Bose (5), which says that section 145 
will apply to cases of joint possession, give 
any reason for th.^it position. 1 am inclined 
to think that neither section 145 nor section 
146 applies to cases of joint possession. 
The object aimed at by the Legislature is 
the prevention of the breach of the peace. 
This can be secured by asking one of the 
parties to keep away from the property. But 

(1) 10 C. W. N. 1088; 1 Or L. J. 215. 

(2) 11 C. W. N. 512; 5 Cr. L. J. 206. 

(O') 17 Tiul Gas. 503; 17 0. W. N. 206; 13 Cr. h. J 
789; 17 C. L J. 397. 

(4) 9 C. W. N. 887; 2 Cr. L. J. 408; 1 C. L. J. 331. 

(5) 1 C. L. J. 632; 2 Cr. L. J. 668, 
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wliere both parties have been in joint pos- 
session and are still prepared to commit a 
breach of the peace by trying to oust one 
another, it will not be in the interests of 
preventive remedy that both should be 
maintained in possession. It may establish 
their rights to remain in status quo. It Avill 
certainly not help the Magistracy in main- 
taining order and peace. That I take to 
be the reason of the rule why Courts have 
declined to declare the joint possession of 
the contesting parties. It is not necessary 
in this case to determine whether under 
section 147 one of the parties cannot be res*- 
trained from disturbing the other. 

My conclusion is that the Sub-Divisional 
Magistrate had no jurisdiction to pass an 
order under section 146 on his finding that 
the contending parties are in joint possession 
of the disputed property. I agree that the . 
order should be set aside. 

Order set mide. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 1227 of 1913. 

February 11, 1914. 

Present’. — Mr. Justice Piggott. 

HAZARI LAL — ^Applicant 
versus 

EMPEROR — Opposite Party. 

U. P. Municipal if ien Act {[ of 1000), 152 

■^-Invalid notice — Accused not prevented from rais- 
ing question of invalidity of notice — Dufy of Mayistratc 
to ask prosecution to prove validity of notice. 

Section 152 of the Municipalities Act does not pre- 
vent an accused person from settingup the defence that 
the paper servxMl upon liim was not a notice issued 
by the Board or by the authority of any person to 
whom the powers exercisable by the Board as a whole 
had been lawfully delegated. If such a defence is set 
up the Magistrate ought to inquire into it and call 
upon the prosecution to produce evidence sufficient 
to satisfy him on the point. 

Criminal revision against an order of the 
Magistrate of Allahabad, dated December 
2nd, 1913. 

Mr. Purmhottam Das Tandan, for the 
Applicant. 

Mr. B. Malconison, for the Crown. 

JUDGMENT. — Hazari Lai, a resident of 
Allahabad, has been convicted of disobeying 
a written notice lawully issued by the 
Municipal Board of Allahabad, under the 
powers conferred upon it by the United 


Provinces Municipalities Act of 1900. He 
comes to this Court in revision, and the one 
substantial point raised by him is that the 
prosecution has not proved that the notice 
which he is alleged to have disobeyed was 
a notice lawfully issued by the Municipal 
Board of Allahabad, under the powers 
conferred upon it. If this were> a point 
taken for the first time in revision, I am 
not certain that I should have considered 
it my duty to go into it. I find, however, 
that this defence was in substance taken 
before the Court below and that the trying 
Magistrate refused to entertain it. The 
Magistrate was of opinion that, if he |had 
entered into this defence, he would be 
permitting the accused before him to con- 
travene the provisions of section 152 of the 
Municipalities Act. That section, however, 
applies to a notice issued by the Board, 
and the point tatken in the present case is 
that the accused had received no notice 
issued by the Board under the powers con- 
ferred upon it by the Act. The paper 
Avhich was served upon Hazari Lai on 
August the 28th, 1913, contained a direc- 
tion Avith which ho admittedly failed to 
comply Avithin the period prescribed by 
it. It did not purport on the face of it 
to be a notice issued by, or by order of, 
the Municipal Bdard, but on behalf of the 
member-in-charge of Avard No. 4, and it 
Avas signed by a single member of the 
Board. The notice Avas one covered by 
the provisions of clause 5 of section 87 
of the Municipalities Act, that is to say, 
it was a notice such as the Municipal Board 
Avas empowered to issue under the above- 
mentioned provision of the law. The only 
question, therefore, was whether the Board 
had issued this notice or not. The powers 
conferred upon the Municipal Board by 
this section are important and the Legis- 
lature found it necessary, by the Amending 
Act I of 1907, to make special provision 
for the circumstances under which alone 
these powers could be delegated. I think 
the accused in this case was entitled to 
set up the defence that the paper served 
upon him was not a notice issued by the 
Board or by the authority of any person 
to ’whom the powers exercisable by the 
Board as a whole had been lawfully dele- 
gated. The defence having been set up, 
the Magistrate ought > to have inquired 
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into it and called upon the prosecution to 
produce evidence sufficient to satisfy him 
on this point. I, therefore, set aside the 
conviction and sentence in this case and 
I'oturn the record to the Court below with 
the following directions. The Magistrate 
will take up the case at the point at which 
it stood when the accused entered his defence 
and will require the prosecution to produce 
evidence to satisfy him, if possible, that 
the notice served upon Hazari Lai on 
August the 28th, 1918, was a notice issued 
by the authority of the Board or by the 
authority of persons to whom the powers 
of the Board under section 87, clause 5, of the 
Municipalities Act of 1900, had been lawfully 
delegated. 

Conviction set aside. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 151 ok 1918. 

* May 8, 1914. 

T resent'. — ^Mr. Justice Chamior. 
BHAGIRATHI and others — Petitioners 
versus 

SURAJ MAL and another - Opposite party 
— Respondents. 

Criminal Procedure Code (Act V of 1898^, s. 470 — 
Court ref a, Ain <j to tnlio a,ctiou on application of party — 
Appeal. 

An order of a M unsif refusing, on the application 
of a party, to take action against another party under 
section 470, Criminal Procedure Code, is not appeal- 
able. 

• Revision against the order of the District 
Judge of Gorakhpur, dated the 8th Novem- 
ber 1918. 

' JUDGMENT. — In this case the respond- 
ents asked the Munsif to send their 
opponents to a Criminal Court to be tried 
there for various offences. The Munsif came 
to the conclusion that there was not sufficient 
evidence to secure a conviction and he 
declined to take any action. The respond- 
ents then appealed to the District Judge 
who had no right to entertain the appeal in- 
asmuch as the respondents had not asked 
the Munsif for sanction to prosecute their 
opponents. They had asked him to take 


action himself against them. I hold that 
the District Judge had no jurisdiction to 
entertain the appeal. He, however, recorded 
an order in which he called the attention of 
the District Magistrate to the facts and 
recommended him to institute criminal pro- 
ceedings against the four men. The order 
has presumably been brought to the notice 
of the District Magistrate' who will, no doubt, 
take such action as he thinks proper. All 
that I can do is to formally set aside the 
order of the Judge. But I cannot prevent 
the authorities from commencing criminal 
proceedings if they consider it necessary to 
do so. The order of the District Judge ia 
set aside. No order as to costs. 

Order set aside. 


ALLAHABAD HIGH COURT. 

Criminal Reperrncb No. 19o of 1914. 
April 8, 1914. 

Present : — Mr. Justice Chamier. 

Musammat M AH AGI NI A — Applicant 
versus 

RAM CHARAN— Opposite Party. 

Criminal Procedure Code {^Ac.l T" of 1898), sa. 438, 
4S8 — Maintennn''e — Revision — Power of District Mngis* 
t rate to take evidence. 

Where a Joint Magistrate has rejected a petition, 
for maintenance, the District Magistrate has no 
power to take evidence under section 438 of the 
Criminal Procedure Code except for the purpose of 
a recommendation to the High Court. 

Criminal reference made by the District 
Magistrate of Allahabad. 

Mr. Mohammad Ymuf^ for the Appli- 
cant. 

Mr. Pearey Lai Banerjiy for the Opposite 
Party. 

JUDGMENT. — Musammat Mahaginia ap- 
plied to the Joint Magistrate of Allahabad? 
under section 488 of the Code of Criminal 
Procedure, for an order directing one Rana 
Charan to provide for the maintenance of 
her child aged three years and also for a 
child about to be born, alleging that Ram 
Charan was their father. Mahaginia has 
since been delivered of a second child. 
The Joint Magistrate rejected her petition. 
She then applied to the District Magis- 
trate who eaLamined several more witnesses 
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and' has sent the case to this Court with 
a, recommendation that the finding of the 
Joint Magistrate be reversed and that 
Mahagiuia be awarded maintenance at the 
rate of Rs. 3 per mensem for her two 
Qhildren against Ram Charan. The Dis- 
trict Magistrate’s recommendation cannot be 
accepted in its entirety ; for it appears to 
me that he had no power to take evidence 
under section 438, Code of Criminal Pro- 
cedure, and if he had power to take evidence 
it was only for the purpose of a re- 
commendation to this Court and I cannot 
upon it proceed to award maintenance for 
the children. But it is quite clear that 
more evidence might and ought to have 
been produced before tlie Joint Magis- 
trate, and the proceedings of the District 
Magistrate afford more than sufficient 
justification for an order for a further 
inquiry. I set aside the oi*der of the 
Joint Magistrate and direct that the case 
be reheard by him. 

OriJpv set aside. 


MADRAS Hiail COURT. 

Criminal Revision Cask No. 79 of 1913. 

Civil Revision Petition No. (>44 of 1913. 

April 23, 1914. 

F resent: — Mr. Justice Ayling. 

ABDUL RAHIM SAHIB— Petitioner- 
Accused 
versus 

HMPKROR— Ofj'Osite Party. 

Arrest —Warrant addressed to bailiff not by name, 
whether legal. 

An arrest is not illegal merely Ix'cause the warrant 
foi arrest is addressed, not by name, but only to 
“the bailiff of the Court.” 

Petition, under sections 437 and 439 of 
the Code of Criminal Procedure, 1898, 
praying tlie High Court to revise the 
judgment of the First Class Sub-Divisional 
Magistrate of Koilpatti, in Civil Appeal 
No. 58 of 1913 preferred against that 
of the Court of the Stationary Second 
Class Magistrate of Koilpatti, in C. C. 
No. 115 of 1913. 

Mr. M. 1>. Deradoss, for the Petitioner. 

Mr. V. F, Napier, for the Crown. 


ORDER. — The petitioner has been con- 
victed of rescuing one Ramasami Moopan from 
lawful custody. Mr. Deva Doss’s argu 
ments have been devoted to show (1) that 
the custody in which Ramasamy Moopan 
was detained was not lawful; (2) that 
the evidence does not show that the fore© 
used by the petitioner contributed to his 
escape. 

No authority has been quoted to me to 
support the view that the arrest was illegal 
because the warrant was not addressed 
to P. W. No. 2 by name but only to “The 
Bailiff of the Court,” or tliat arrest only 
takes effect after the person ordered to be 
arrested has been given a chance of paying 
up the decree amount and lias failed to do 
so. 1 have no hesitation in rejecting these 
contentions. 

It is next argued that the procedure of 
the peon (P. W. No. 2) Avas defective 
in that he did not notify the contents 
of the warrant to the first accused before 
arresting him. It appears from the evi- 
dence that P. W. No. 2 informed tlie 
first accused that he had a warrant for 
his arrcvst, held it out to him and asked 
him to sign it, thereby affording him a 
chance of satisfying himself as to its con- 
tents: and that the 1st accused without 
taking the warrant began to object on the 
ground of the lateness of the hour and 
attempted to run away. Neither of the 
cases relied on for the petitioner, bi the 
matter of Jtajani Kanto l\d v. Fmperor 
(I) and Satish Chandra Jtai v. Judn Nandan 
Singh (2), appear to be authority for lidd- 
ing that in these circumstances the ari*est 
was illegal. 

As regards the second point stress is laid 
on the fact that the force used by the peti- 
tioner was not to P. W. No. 3 but to 
another peon, P. W. No. 2, Avho was ac- 
companying him at his request and assist- 
ing him. A perusal of the evidence seems 
to show that tlie violence used against 
P. W. No. 3 contributed to the escape of 
tlie first accused just as much as if it had 
been employed against P. W. No, 2. 

I find no ground for interference and dis- 
miss the petition. 

Petition dism issed. 

(1) 6 0. W. N. 84a 

(2) 26 0. 748; 3 C, ^V’. is. 741. 
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KAM BAKHSH V. CUHOTB, 

OUl)H‘ JUDICIAL OOMMIS^IONDR’S. 
COURT. 

Criminal Application No. 55.0i’ 1914.. 
March 25, 1914. 

Present: — Mr. Lindsay, J. 0. 

RAM BAKHSH — Applicant 
veratis 

CHHOTK AND OTHERS — OPPOSITE PARTY. 

Crimiml Procedure Code (Act V of 1898), .v. 195 — 
Sanetiou to prosec ute~^ -Delay in npplyittg fot sauctionf 
effect of — Discretion of Court. 

Where an application for sanction to prosecute is 
made after great delay, the Court may well exercise 
its discretion in refusing the application. 

Yad Bam v. Bisalf 5 Tnd. Cas. 469; 7 A. L. J. 60; < 
11 Cr. L. J. 140, and Bahvant Singh v. Umed Suighf^ 
18 A. 203; A. W. N. (1896) 31, referred to 

Application against the order of the Dis- 
trict Judge, Pyzabad, dated 11th February 
1914, reversing that of the Subordinate Judge, 
Fyzabad, dated 22nd November 1913. 

Mr. Mohammad Wasim, for the Applicant. 

ORDRR. — I have examined the record in 
this case. The District Judge has revoked 
the sanction to prosecute granted to the applL 
cant on the ground that his application for* 
sanction was made after great delay, a period 
of about two months having elapsed sin^e the 
date of final disposal in appeal of' the case in 
which the alleged ‘ fabricated document 'was 
used and the alleged false evidence given*. 

1 lliave read the application presented to the* 
Subordinate Judge in which sanction was 
asked for, and there, is not a word in it 
by way of explaining why the applicant* 
waited so long* before asking for this remedy. 
The learned Judge has referred to the ruling 
Yad ft am v. Jtisal (l) and also to the case 
reported as Bahvant Singh v. limed Singh (2) 
and in particular to tlie concluding portion 
of the judgment in that case at page 205, as 
their Lordships say: — Where there is a 
great delay in making the application * * 

* a Court cannot help suspecting that the 
applicant is acting, not in the interests of 
justice, but for an indirect motive, possibly 
to worry, annoy and persecute his opponent.” 
Orders for sanction to prosecute in these 
cases are made not with the object of gratify- 
ing the applicant but of securing the due 
administration of justice. 

There can be no doubt that.it was open to 
the Judge here to take into account the 
great delay in making the application and 


(1) 5 lud. Cas. 460; 7 A. L. J. 60; U Cr. L. J. 140. 

(2) 18 A, 5803; A. W N. (1806) 31. 


WABYAM* 6INOH*; 

to exereise his diecretionagB^wst the* applicants* 
I see no ground for - interference aipid*!" 
reject this application for revision. 

Application 


PUNJAB CHIEF* COURT. 
Criminal Revision N'O. 1540 op 1913. 
November *29; 1913. 

Present: — Mr, Justice Kensington. 
EMPEROR THROUGH Mnsammat RAM 
K AU R — Complainant 


versus 


WARYAM SINOH and another— 
Accused. 

Criminal Procedure Code (Act V of> 1898^, s. 488 — 

Joint hahility of father of. hushmd for imint&mnse of, 

nufe-^Second marriage by, husband no justification 
for tcife to claim maintenance. 

Soctiou 488 of tho Criminal Procedure Code does 
not contemplate an order making the father. of the. 
husband jointly liable for the mainteuauoe of* the 


wife. 


R. 


Emperor v. Mu’an, 26 P* K. 1903,. Cr.; 26 P. L. 

1904, followed. , , , , i. x i 

The more fact that the husband haa con^aotod. 
a second marriage and ■ therefore his , first. w4fo de- 
clinetl to live with him does, not justify an order 
under., aectiou 488, Criminal Procedure Code. 

H/F.. . itt nf Tlhyi 


^13 T»>. Ifi&V' 


Cr., referred to. 

Case reported by the Sessions Judge* 
Jullundur Division* with Ua No. 635, dated 
the 18th August 1913. 

FACTS.— Accused No. 1 • bos two wives, 
the complainant being the first, with whom 
both accused are displeased and hye, there- 
fore, turned her out with her child of 2^ 
years of age without making any provision 
for their maintenance. 

Hence Ram Kaur proceeded against 
them under section 488, Criminal Procedure 

Code. , 

Both the accused, on conviction by 
Chaudhri Kesar Ram, exercising the powers 
of a Magistrate of the first class in the 
Jullundur District, were orderedi by order 
dated 27th June 1913, under section 488, 
Criminal Procedure Code, to pay a mainten- 
ance of Rs. 12 per mensem to Musammat 
Ram Kaur with her child. 

The proceedings are forwarded for revision 
on the following 

GROUNDS; — The. order charging the hus- 
band’s father (accused No. 2^ with, liability is 
wrong and should be set aside. Section 488, 
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Oimiiial Procedure Code, does not provide 
for any order of the kind and Emperor v. 
Miran (1) is authority on this point. 

Bakhshi Gokal Chand, for the Petitioners. 

ORDER. — The Magistrate is clearly wrong 
in making Sawan Singh, father of Waryam 
Singh, jointly liable for the maintenance of 
Musammat Ram Kaur. No such arrangement 
is contemplated by section 488, Criminal 
Procedure Code, and Emperor v. Miran (1) 
is a ruling directly in point. 

The son, Waryam Singh, husband of 
Mmammat Ram Kaur, admittedly owns no 
land in his own riglit, and as against him 
an order for maintenance at Rs. 12 a month 
is quite unreasonable. 

It is possible that Musammat Ram Kaur 
might be entitled to some smaller rate of 
maintenance as against Waryam Singh 
alone, but on the present record 1 do not 
think that she has established a claim. The 
real trouble seems to be that she declines, 
to live with Waryam Singh now that he has 
contracted a second marriage. This alone 
does not justify an order under section 488, 
Criminal Procedure Code [Attar Singh v. 
Musammat Dharmo (2)] and so far as I can 
Judge from the explanations given by the 
parties before me, the husband is willing to 
maintain his wife provided that she lives 
with him. 

The revision is accordingly allowed. The 
Magistrate's order of 27th June 1913 is 
set aside and the application Is dismissed. 

Application dismissed, 

(1) 26 P. R. 1903 Cr.; 26 P. L. R. 1904. 

(2) 60 P. R. 1887 Cr. 


to tlio effect that ho is likely to commit a breach of 
the peace or is otherwise liable to the provisions of 
section 107 of the Code, is not a person accused of 
any offence. Thoivfore, an order for payment of com- 
pensation cannot be made against a man who lias 
petitioned a Magistrate to take action under section 
107 of the Code. 

Criminal revision from an order of the 
Magistrate, first Class, of Gorakhpur. 

Mr. M, L. Agarwala, for the Applicant. 

Mr. Benode Beliari, for the Opposite 
Party. 

JUDGMENT. — In view of the definition 
of the word offence” in the Code of Cri- 
minal Procedure, it is clear that a person 
in respect of whom information has been 
laid before a Magistrate to tlie effect that 
he is likely to commit a breach of the 
peace or is otherwise liable to the provi- 
sions of section 107 of the Code, is not a 
person accused of any offence. An order 
for payment of compensation cannot be 
made against a man who has petitioned a 
Magistrate to take action under section 107 
of the Code. The objection is one which 
should have been taken before the Magistrate 
when the petitioner, Bindhachal Prasad, was 
called upon to show cause why the order 
under section 250 should not be made 
against him; but the order complained of 
being, in my opinion, illegal, I cannot allow it 
to stand now that it has come before me 
in revision. I set aside the order direct- 
ing Bindhachal Prasad to pay compensa- 
tion to each of the four persons in respect 
of whom proceedings under section 107 of 
the Code were taken. The money, if paid, 
will bo refunded. 

Order set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 195 of 1914. 
April 15, 1914. 

Present: — Mr. Justice Piggott. 

BINDHACHAL PRASAD RAI>- 
Applicant 
versus 

LAL BIHARI RAI and others — 
Opposite Party. 

(Jrhninal Procedure Code {Act V of 1898), ee. 107, 
250 — **Offence*’ — Order for compensation^ whether Can 
he’ mad j against a petitioner under s, 107. 

-In view of the definition of the word “offence*’ in 
the Co.le of Criminal Procedure, a person in -resp jct of 
WhOut iiiformatioa has beeti laid before a Magistrate 


MADRAS HIGH COURT. 

Criminal Revision Case No. 274 of 1914. 

Case Referred No. 30 of 1914. 

May 1, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

In re OOMAYAN — Accused. 

Criminal Procedure Coda (Act V oflSdHj^ s. 341 — 
Deaf -mute — Possession of stolen property — Piesumption 
— Evidence Act (I of 1872^, s. 114 {fO^Penal Code 
{Art Xf.V of I860), 8 . 411. 

The recent poBS3S3ion of stolen property by a deaf* 
mute, with whtmmo one is able to communicate and 
whosi infirmity prevents him from putting forward 
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any explanation he may have to offer, does not justify 
the presumption that he was either a thief or 
a dishonest receiver of stolen property. 

Case referred for the orders of the High 
Court under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of North Arcot in his letter, dated 15th 
April 1914, 

PACTS. — Certain properties belonging to 
a railway guard were stolen. A week 
later, the accused was found walking past 
the house of the said guard wearing a 
pyjama suit, which formed part of the stolen 
property. He was immediately apprehended 
and charged with the theft of the articifes 
in question. The man was found to be a 
deaf-mute, but the Sub-Magistrate of 
Tirupattur, who tried the case, communicat- 
ed with him by means of signs, and on the 
Strength of certain signs, which he himself 
calls ‘not very intelligible’, and the presump- 
tion of law that from recent possession of 
stolen property the Court may presume that 
the person in possession was either a thief or 
receiver of stolen property, convicted the 
accused of theft. The case was then 
referred for the orders of the High Court 
under section 341 of the Criminal Procedure 
Code. 

Mr. ,7. 0. Adam, for the Public Prosecutor, 
in support of conviction: — The accused had 
been found in possession of stolen property 
a week after the theft. Illustration (a) to 
section 114, Evidence Act, shows that the 
Court may presume that in sucli a case 
the person in possession of the article stolen 
is either a thief or a receiver of stolen 
property knowing it to be stolen. The 
conviction for theft is, therefore, correct. 

‘ ORDER. — The accused in this case, a 
deaf-mute, has been convicted of theft of a 
box of clothes and effects belonging to a 
railway guard. The case has been referred 
for orders under section 341 of the Criminal 
Procedure Code. 

We do not think the conviction can be 
sustained. The only evidence against ac- 
cu.sed is that a week after the theft, accused 
was caught by the guard walking past 
his quarters and wearing a suit of pyjamas 
which formed part of the stolen property. 
In the case of an ordinary individual it 
would be open to the Court to apply the 
presumption authorised in section 114 (a) 
of the Indian Evidence Act, i. <?., to infer from 
bis recent possession of stolen property, 


unless he could explain liis possession, thai 
he was either the thief or a dislionest 
receiver guilty under section 411 of the Indian 
Penal Code. 

But in the present case it is impossible to 
draw such an inference, because accused’s 
infirmity prevents him from putting forward 
any explanation he may have to offer. No 
one has been found able to communicate with 
him and we cannot place much reliance on 
the Magistrate’s statement of what ho was 
able to gather from what he calls “ not 
very intelligible signs.” There appears 
to be no other circumstance from which a 
dishonest knowledge or intent on the part of 
of the accused can be inferred. 

We set aside the conviction and direct the 
release of accused. 

Conviction set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 185 op 1914. 

April 2, 1914. 

Present: — Mr, Justice Piggott. 
MUHAMMAD ISHAQ— Applicant 
versus 

EMPEROR — Opposite Party. 

Penal Code (Act XLV of 1860), .vs. 52, 191, 193— 
Perjury — Faltte rerificaf ion— Statement made therein 
hehered to he true —Crond faith, finding of. 

A man cannot bo convicted of perjury for having 
acted raslily, or for having failed to make reasonable 
inquiry with regard to the facts alleged by him to bo 
true. It must be found that lie made some state- 
ment or statements which he knew to be false or 
which he believed to bo false or which he did not 
believe to bo true. This finding must be arrived at 
independently of the definition of "good faith” con- 
tainod in section 62 of the Indian Penal Code. 

Criminal revision from the order of the 
Sessions Judge of Benares, dated March 
7th, 1914. 

Mr. G. P. Boys, for the Applicant. 

Mr. R. Malcomson, (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. — This is an application in 
revision by one Muhammad Ishaq who has 
been convicted of an offence under section 
193, Indian Peral Code, in that he presented 
before the Court of Small Causes of Benares 
an application for execution of a decree, duly 
verified according to law, which contained 
in the said verification allegations of fact 
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which were not true. So far the case for 
the prosecution has been fully made out. 
Muhawmad Ishaq did present an application 
fQr execution in which he stated that a docroo 
had been passed by the very Court to which 
he was applying in his favour for a certain 
sum, of money against Bhola Sahu. It 
appears that on the date in question no 
decree had been passed in favour of 
Muhammad ‘ Ishaq against the defendant 
Bhola Sahu, although a suit was pending 
which ended later on in a decree in favour 
of Muhammad Ishaq. This decree was again 
not for the precise sum alleged in Muhammad 
Ishaq’s application for execution. The 
Magistrate who tried the case in the first 
instance has discussed the defence set up by 
Muhammad Ishaq in a manner which clearly 
shows that ho was labouring under a 
misapprehension as to the law applicable to 
the case. Muhammad Ishaq’s plea was that 
he stated nothing in the verification in 
question which he did not believe to be true 
at the time that he presented his application 
thus verified to the Court. The Magistrate 
refers to the provisions of section 52 of the 
Indian Penal Code and remarks that on 
Muhammad Ishaq’s own showing there was 
an absence of due care and attention on his 
part, andi that ho cannot : bo said to have 
believed good that a decree had 

been passed in liis favour for the sum alleged, 
beoausa. a very, little inquiry would have 
shown him that no such decree had been 
passed., The- learned Sessions Judge does 
not. refer to section 52, Indian Penal Code, 
in his judgment; but he says that the question 
in* issue is whether Muhammad Ishaq acted 
in gpod faith, under a bona fide mistake. This 
remark- suggests that the provisions of 
section 52 ' were also in the mind of the 
learned ' Sessions Judge when ho dismissed 
Muhammad Ishaq's appeal. Now the offence 
whioh is punisliable under section 193, 
Indian Penal Code, is defined by section 191 
of the same Code. That definition shows 
that it lay- on tho prosecution to prove, not 
merely that this verification made by 
M^hapinied Ishaq contained statments which 
were fake in. fact,; but that in making these 
statements Muhammad Ishaq either knew or 
believed the same to bo false or did not 
believe the same to bo true. There has to 
be a finding against the accused on this point 
before the conviction under section 193, 


Indian Penal Code, can be affirmed. This 
finding must be arrived at independently of 
the defipition of good faith” contained in 
section 52, Indian Penal Code. A man cannot 
be convicted of perjury for having acted 
rashly, or for having failed to make reasonable 
inquiry, with regard to the facts alleged by 
him to be true. It must be found that he 
made some statement or statements which 
he know to bo false or which he believed to 
be false or which he did not believe to be 
true. If I rightly understand the judgment 
of the two Courts below, there lias not been 
any finding against Muhammad Ishaq on 
this essential point. Tho Magistrate’s 
finding certainly amounts to no more than 
this that Muhammad Ishaq may have believed 
the statements made in his verification to he 
true but that, if he did, he believed this 
without due care and attention. In coming 
to this Court in revision Muhammad Ishaq 
has confined himself to a plea against the 
severity of the sentence. L take it that so far 
as he is personally concerned, he would be 
prepared to submit to the fine of Rs. 20 as 
a punishment for his rash and cireless action 
but he applies to this Court to relieve him 
from tlie sentence of imprisonment. The 
case having come before me and the record 
having been examined by me according to 
law, I am unable to deal witli the matter 
with reference merely to the wishes of tho 
applicant. A man should not be convicted 
of perjury for having l)ocn rash or credulous, 
and the conviction in this case is, in my 
opinion, based upon an error of law. I 
accordingly set aside ilie conviction and the 
sentence, acquit Mohmmad Ishaq of the 
offence charged and direct tliat his security 
be divseharged and tho fine, if paid, be 
refunded. 

(U mind ion set aside. 
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BOMBAY HIGH COURT. 

PULL BENCH. 

CutMii^AL Revision Application Xo. 5 op 1914. 

March 31, 1914. 

Present : — Sir Basil Scott, Kt., Chief Justice, 

' Mr. Justice Batchelor and Mr. Justice 
Beaman. 

In re PITNAM CHAND MANEK LAL— 
Applk^ant. 

Criminal Procedure Code (Art V of 1808), ». 195 — 
Income-tajp Collector^ wh.dh^r Jl^renue Coiirf. 

An Income-tax Collector is a ‘Ilovonne Court’ within 
the meaning of section 195 of the Criminal Proeeduro 
Code. 

Criminal applicition for revision from the 
decision of the Joint Judge of Ahmedabad 

ORDER OF REFERENCE TO A 

FULL BENCH 

Heaton, J. — The applicant in this case is a 
person against whom a complaint has been 
made of offences under sections 177, 193, 196, 
199 and 471 of the Indian Penal Code. It 
will be observed that these are all offences 
which are included in section 195 of the 
Criminal Procedure Code. They all arose 
out of what the applicant is supposed to have 
done in connection with proceedings before 
ail Income-tax Collector. Now undoubtedly 
an Income-tax Collector is a public servant 
and as to the offence under section 177, his 
sanction would be required under clause (a) 
of section 195, and what appears to be a 
sanction was in fact given by the Income-tax 
Collector. But it is now spent, or rather 
was spent before this complaint was made 
because the complaint was made much more 
than six months after the sanction had been 
given. vSo far then it appears that as regrads 
section 177 these proceedings are not lawful 
in their inception and should be set aside. 
As regards the other sections 193, 196, 199 
and 471, they are subject to precisely the 
same infirmity if the Income-tax Collector 
is a ‘‘Court” within the meaning of clauses 
(6) and (r) of section 195. On this matter, 
z. 6.f whether an Income-tax Collector is such 
a “Court”, there is a certain amount of 
authority which, in the main, favours the 
view that he is a “Court.” But a Bench of 
this Court decided in 1906 that an Income- 
tax Collector is not a “Court” within the 
meaning of section 476 of the Criminal Pro- 
cedure Code: In re Kalidas Rewadasil). If he 
is not a Court” within the meaning of that 

(1) 8 Bom. L. R. 477j 4 Or. L. J. 84, 


section it is at least to mo diffioult, inaplite 
of the definition of “Court” 4n section ‘195, 
to suppose that he can be a “Court” within 
the meaning of the latter section, for < the 
purpose of the two sections is very •muolV'the 
same and their connection is intimate. 

In a very much later case [,In re Ntinchdnd 
Hhiveliand (2)] another ' Bench of ■ this Court 
decided that a “District Judge” determining 
the validity of ‘elections under section 22 
of the District Municipalities Act (Bonibay 
Act III of 1901) is a “Court” within 
the meaning of clause (6) of section 195 ’df 
the Criminal Procedure Code. The rea- 
soning in Mr. Justice Batchelor’s judg- 
ment in that case is, it seems to ■ me, 'U 
reasoning which, if applied to this case, 
would inevitably lead to ’ the • conclusion 
that an Income-tax Collector is ‘a “Court”. 
He is empowered to summon witnesses, iio 
take evidence and under the Oaths Act he 
consequently may administer an oath. T 
cannot myself believe tl.at if giv ing fake 
evidence on oath to an Income-tax Collector 
is an offence under section 193 of the Indian 
Penal Code and it is declared to be such an 
offence as covered by .section 37 of the 
Income-Tax Act, no sanction should be ‘requir- 
ed to prosecute such a person for giving false 
evidence, whereas sanction is required if the 
evidence is given, say for example, before A 
Magistrate or a Sub- Judge. It seems 'to me 
that the purpose of these provisions in' section 
195 is that when false evidence is alleged to 
be given on oath, the prosecution shall not 
proceed without a sanction, and that ’ the 
Code intends to make no distinction whatever 
between different cases provided that the 
oath may properly be ad ministered 'and that 
the evidence may be taken. Otherwise in some 
cases, as for instance, an Income-tax Golleet<iW'S 
proceedings, complaints for -giving false 
evidence might be made by any private 
person, they might be made out of ill-will and 
without the slightest foundation of truth, 
and yet the Magistrate would be bound to 
deal with them. I can see no reason 
whatever for supposing that the section 
intends such a thing to happen when ' jt 
specifically provides that in other cases 
sanction must be furnished. ^Therefore, n«^t 
only does the reasoning in Mr. Jnstiee 
Batchelor’s judgment seem to me to be 

(2) 18 Ind. Cas. 408; 14 Cr. L. J. 72; 37 B. 866; 15 
Bom. L. R. 46. 
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opposed to the decision of In re Kalidae 
MewadaaiX), but it also appe|ils to me as being 
A reasoning which is correct in itself. But 
we cannot altogether disregard the ruling 
in In re Kalidas Bewadas (1). Therefore it 
seems to me that we are bound to submit to a 
Full Bench this question: — 

Whether an Income-tax Collector is or is 
not a Court” within the meaning of that 
word as used in clauses (6) and (c) of section 
IB5. of the Criminal Procedure Code? 

There is only one other point that needs 
attention in this matter. It was argued that 
because the complaint, which was made 
against this applicant, was lodged by a 
certain Mr. Lakhia by order of the District 
Magistrate or the Collector, and because 
the Collector is a public servant to whom 
the Income-tax Collector is subordinate, 
therefore, this complaint may be regarded 
as a complaint of the kind provided for in 
clause (a) of section 195. But that clause 
^j^ovides that the public servant concerned 
may either give a sanction or make a 
complaint, and that seems to me to exclude 
the idea that a public servant may make a 
,c^mplaint by any form of delegation. It 
seems to me that he must make the complaint, 
if he wishes to take that course, personally. 
If he does not wdsh to take that course 
personal^, the delegation is obtained by 
giving the sanction. Similarly the Collector 
as superior officer, though personally, no doubt, 
be might make the complaint, cannot delegate 
the making of a complaint to another. So I 
do not think that the proceedings in this 
case can be supported by that argument. 

If the decision of the Full Bench is that 
an Income-tax Collector is a *‘Court” then I 
think the whole of those proceedings must be 
set aside. 

Shah, J. — I concur. This is an application 
to quash the proceedings arising out of a 
complaint lodged by Mr. T. P. Lakhia, the 
Resident first Class Magistrate of Nadiad, 
on the 10th October 1913. The complaint 
purports to have been made with the .sanction 
of the Income-tax Collector dated 23rd July 
1912 and relates to offences which are 
mentioned in section 195 of the Criminal 
Procedure Code. It is clear that the complaint 
cannot be entertained by any Court, if the 
order of the 23rd July 1912 is a sanction .and 
if a sanction is necessary under the section. 
The order of the 23rd July 1912 was made 


by the Income-tax Collector an/w 
due notice to the petitioner, and though the 
terms of the order do not place the matter 
beyond dispute, it is fairly open to the 
construction that it is a sanction and not 
merely a departmental direction to prosecute. 
The complaint, so far as it relates to the 
offence under section 177 of the Indian Penal 
Code, can be taken cognizance of only with 
the previous sanction or on the complaint 
of the public servant concerned or of 
some servant to whom he is subordinate. 
Treating the Income-tax Collector’s order 
of the 23rd July as a sanction, the proceed- 
ings so far as they relate to the offence under 
section 177, Indian Penal Code, must be set 
aside as the sanction was not in force at the 
date of the complaint owing to the lapse of 
time. Even if it be not a sanction, the same 
result must follow, as there can be no doubt 
that the present complaint is not made by 
the Income-tax Collector or by his superior. 
The present complainant, who is the Resident 
Magistrate at Nadiad, has nothing to do 
with the Income-tax Collector or his superior, 
and, in my opinion, he can lodge the complaint 
only with the sanction of the proper 
authority. 

As regards the other offences, which fall 
under section 195, sub-section (l), clauses 
(h) and (r), the complaint is subject to the 
same objection, if the Income-tax Collector is 
a“Court” within the meaning ofthese clauses. 
It has been held by this Court in Li re 
Kalidas Bewadas (1), that the Income-tax 
Collector is not a Court” under section 476 of 
the Criminal Procedure Code. So far as the 
gresent point is concerned, I think the word 
Court” would have the same meaning in 
section 195, and In re Kalidas Bewadas (1), 
is, therefore, an authority for the view that 
the Income-tax Collector is not a “Court’! 
within the meaning of clauses (6) and (c) of 
section 195. No reasons are given in the 
judgment in support of this conclusion, 
and the ratio decidendi of In re Nanchand (2) 
clearly suggeBts that the conclusion in In re 
Kalidas Bewadas (1) is not correolj. Apart 
from the decisions, the reason of the rule 
requiring a sanction or a complaint of the 
Court concerned in respect of certain offences 
is in favour of the view that the Income- 
tax Collector is a “Court.’' In a recent case 
the Madras High Court has held that the 
Income-Tax Collector is a “Court;” see In re 



INDIAN OASES, 


335 


^roVXXY] 

In re punam chand manek tAL. 

NcUaraJa Iyer (3). Having regard to the 
conflicting decisions, as well as to the prac- 
tical in^portance of the point, I think that the 
question formulated by my learned colleague 
should be referred to a Full Bench for deci- 
sion. ^ 

Mr. Veltnkar (with him Mr. Uatanlal 
Kanchhoddas), instructed by Messrs. Soonder- 
dass ^ Co,, for the Appellant. 

Mr. S, Patkar, (Government Pleader), 
for the Crown, 

JUDGMENT OF THE FULL BENCH. 

The question referred for decision is, 
^Svhether an Income-tax Collector is o?* 
is not a Court’ within the meaning of 
that word as used in clauses (b) and (c) 
of section 195 of the Criminal Procedure 
Code?” 

The word “Court” is defined in the section 
by 9- limited and exclusive definition to mean 
a Civil, Revenue or Criminal Court. It 
cannot be contended that the Income-tax 
Collector is a Civil or Criminal Court and, 
therefore, the only question is whether he at 
any time in the discharge of his functions 
under Act II of 1886 is a Revenue Court. 

The term “Revenue Court” is not in 
general use, but it has been used occasionally by 
local Legislatures in this country in connec- 
tion with the decision of questions relating 
to revenue by oflicers specially and exclusi\e- 
ly empowered to , decide them. See, for 
example, the City of Bombay Revenue Act 
and the Revenue Codes of Oudh, the United 
Provinces and the Punjab (U. P. Act II of 
1901, sections 59, 62; U. P. Act III of 
1901, sections 189 ef seqr, Oudh Act XXII 
of 1886, section 109; the Punj-ib Act XVI of 
1887, section 101). Speaking generally, 
revenue questions are removed from the 
cognizance of Civil Courts and the officer 
charged with the duty of deciding disputed 
questions relating to revenue between the 
individual and the Government would be 
invested with the functions of a Revenue 
Court. The inquiries into such questions 
assigned to officers empowered eo nominee 
as “Revenue Courts” in the United Provinces 
are entertained and disposed of by corre- 
sponding officers in Bombay under Chapters 
XII and XIII of the Bombay L^nd Revenue 
Code of 1879, though the word “Revenue 
Court” is not to be found anywhere in those 
(3) 21 Ind. Oas. 896j 14 M. L. T. 421j 25 M, L- J. 
60, • 14 Or, L, J. 666,- 36 72. 


Chapters. We have no doubt that the 
Bombay inquiries would be equally proceed- 
ings in Revenue Courts in the sense in which 
that term is used in the definition clause of 
section 195 of the Criminal Procedure Code, 
We also think that inquiries conducted ac- 
cording to the forms of judicial procedure 
under Chapter IV of the Income Tax Act and 
execution proceedings under Chapter V 
(which provides that an order passed by a 
Collector on a petition under Chapter IV 
shall have the force of a decree of a Civil 
Court in a suit in which the Government is 
the plaintiff and the defaulter is the defend- 
ant) are proceedings in a Revenue Court. 

The express exclusion from the term 
Court” in section 195 of a Registrar or a Sub- 
Registrar, thougli a legislative recognition of 
the correctness of the conclusion in Qneenm 
Empress v. Tnlja (4), does not affect the 
question now before us as to the scope of the 
term ‘ Revenue Court”, for a Registrar or 
Sub-Registrar under the Registration Act 
could not by any stretch of imagination be 
held to be a Revenue Court. The Registra- 
tion Act has its special group of sections 
corresponding with Chapter XI of the Indian 
Penal Code and sections 195 and 476 of th^ 
Criminal Procedure Code. 

For the above reasons we answer the 
question referred in the affirraa'tive. 

(4) 12 B. 36. 
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BAfi KlSHUN r. SIPAHI LAL. RAM SARUP r. EMPEROR. 


AliLAHABAD HIGH COURT. 

-OBrntNAii Revisiox No. 1032 oi‘'-l‘913. 
M«y 13, 1914. 

Present: — ‘Mr. Justice Knox. 

BAL KlSHUN — Applicant 
^verstis 

SlPAHl LAL AND OTHERS — OPPOSITE 
Party. 

Grimiiial Procedure Code (Act T of 1908), j*. 17 — 
'P&n^er of District Mdgistrhte to distHhute icork, itfhefher 
e(kn he delepfited. 

Beotibn 17 of the Criminal Procedure Cod©' does not 
empower a District Mapfistrato to pass on his powers 
of calling up cases from subordinate Courts and 
re-distribnting them. The distribution of business is 
confined to the District ’’Magrstrtite add cannot be 
‘ftxereised'by a Magistrate 'in charge of a Sub-Division 
or by a senior Honorary Magistrate, Therefore, the 
urdor of a District Magistrate authorising or directing 
the Senior Honorary Magistrate to distribute work 
Bmong'bthor ’Honorary Magfetratea is 'lilti'a riVes. 

Criminal revision from an order of tlie 
Honorary Magistrate of Pilibh'it. 

JU©GMI5NT. — The ease was one in 
4i^ieh the offence chaiFged YVas an offence 
under section 323 of the Indian PenAl 
Cdde. It was ' transferred from one Court 
to anb-ther until it had come under the 
eogniisance of mo less than four different 
Courts, and even now it does not appear 
blear under what order the ease passed 
from one to another of these several Courts. 

I There appears to he a custom in Pilihhit 
under which all cases entrusted to a 
Bench of Magistrates are put before the 
Senior Honorary Magistrate in order that 
be may make a proper distribution of the 
work, and the authority for this practice 
is based upon section 17 of the Code of 
Criminal Procedure. Section 17 empowers 

District Magistrate to make rules or give 
special orders connected with the Code as 
to the distribution of work among such 
Magistrates and Benches. Now distribu- 
tion of work is one thing, calling up a case 
from the Court to which it is transferred 
for trial is quite different and I cannot 
find that the Code anywhere empowers the 
District Magistrate to pass on his powers, 
of calling up cases from subordinate Courts 
and re-distributing them. Such a practice 
even if governed by a special order, would 
not appear to be consistent with the Code 
and the mischief from such a practice appears 
when a simple case of this kind is handed 
about from Court to Court. 


The distribution of business is, so* far'^fis 
1 can 'ascertain, confined to Di^rict Magis- 
trates and cannot be exercised bya Magiatriite 
in ohargo of a Sub-Division. 

The order of the Magistwvte ' directing 
that the Senior Honorary Magistrate shotTld 
distribute work among the other Honorary 
Magistrates ds an order ’‘liUra vires atfd 
some other ai'rangement for distribution hf 
Work than this should be made ; other- 
wise there is a risk of a case transferred 
by a Senior Honorary Magistrate being 
tleclared null and void ah initio^ being a 
trial without jurisdiction. Let the record 
be returned. 

Jiecord returned. 


ALLAHABAD HIGH COURT. 

’ Criminal Revision '*No. 2S0 of l9ll. 

May 14, 1914. 

Pi'esent: — ^Mr. -Justice Piggott. 

RAM^SARUP AND others — ^Applicants 
versus 

'MMPEROR — Opposite Party. 

Penal Code ^Aef-XLY r)/1860), 447 — One co-shaivr 

huilding upon'covimon •waste land after refusal of'pern 
mission by others. 

A co-sharer who builds a house on the cotnmon 
land despite’ refusal of permission by other co-sharers 
is nnt? guilty of - an offence under section 447 Of the 
Penal Code. 

The more fact that a co-sharer asked another co- 
sharer to consent to his appropriating to his own 
iTse a portion of a pVot of 'Waste land, would not 
nocossarily imply that the oo-sharor ‘Whose consent 
he» asked was Admitted by him 'to be the soie - owner 
of the plot in» question. 

In the matter of the petition of Oohind Prasad', 2 A. 
465; Emperor y. iakshman'Baghunathl^&B. 658;4‘Bom. 
L. R.*280, -refOrred to. 

OrimSin^l revision '^from uin border nf the 
JointMAgih-fepate^of Meerut. 

Mr. M. i. for*‘the 

Mr. B, Makomson, for the OrO'Wn. 

'JUDGMENT.— This is -an application in 
TbviBidn against ^an oinier 6f the -Distritit 
MaigiAtea^p '^6f Mftertit, 'dismissing the ^ap- 
pfiaflsofReffn *S8KPUp, Mfitwddi La^ 
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Bijpal who have been convicted of an offence 
under section 447, Indian Penal Code, and 
sentenced to a fine. The cavse was tried by 
a Magistrate of the third class. His judg- 
ment contains a complete statement of the 
facts of the case and the evidence given 
by various witnesses, but makes no reference 
throughout to the definition of ‘‘criminal 
trespass” as given in the Indian Penal 
Code. There is, therefore, no finding record- 
ed as to whether the conviction in this case 
is for having entered on property in pos- 
session of the complainant, Umrao Mirza, 
with intent to commit an offence, or with 
intent to intimidate, insult or annoy the 
said Umrao Mirza. The case for the pro- 
secution is thus stated by the Magistrate 
at the very commencement of his judgment: — 
That in the village of Aslatpur plot No. 
12 owned and possessed by the complainant 
and other co-sharers was lying waste; that 
the accused Bam Rijpal paid a visit to the 
complainant and asked his permission to 
build a house on the said land, which per- 
mission was flatly refused; that the com- 
plainant subsequently came to know that the 
three accused had built four walls on a 
portion of plot No. 12 aforesaid, put grass 
thatch on them and had commenced to tie 
their cattle therein and to live there them- 
selves. I think I may infer from the judg- 
ment that these are the facts which the 
Magistrate held to be proved. The District 
Magistrate on appeal was expressly invited 
to consider the question whether the con- 
viction was justified either on the evidence 
or in law on the facts found. He dismiss- 
ed the appeal summarily without giving 
any reasons. So far as I can gather, the 
plot of waste land in question was one 
which might have been entered upon by any 
one of the accused, in the sense that they 
could have walked across it in pursuance 
of their daily avocations, without the com- 
plainant’s being entitled to raise any objec- 
tion. If the conviction, therefore, can be 
maintained at all, it must be upon a finding 
that, when the three accused, began to 
build the walls, the subject-matter of the com- 
plaint^ they were unlawfully remaining on 
this land with some >such intent as would 
render them liable to punishments 

The only intent which could reasonably 
be argued against them would be an intent . 


to annoy Umrao Mirza. I have been referred 
to one or two cases on the point, the first 
being the well-known authority in this Court 
Qohind PrcwadVcase (1), and another being a 
decision of the Bombay High Court in 
Emperor v. Lakshman Jtaghunath (2). It 
must be noted that the accused Bam Rijpal 
is himself a co-sharer in the village, and his 
asking another co-sharer to consent to his 
appropriating to his own use a portion of 
a plot of waste land would not necessarily* 
imply that the co-sharer whose consent he 
asked was admitted by him to be the sole 
owner of the plot in question. On the facts 
of the case and in view of the authorities, I 
do not think that the mere fact that Umrao 
Mirza had intimated to Ram Rijpal that 
he would object to the latter’s building 
upon any portion of that land, is suffi- 
cient to warrant a conclusion that the 
accused were acting unlawfully when they 
remained on his plot of land in order to 
set up enclosure walls or that their intention 
was to annoy Umrao *Mirza. Accepting this 
application I set aside the conviction and 
the sentence in the ^case. The fine, if paid, 
will be refunded. 

Conviction set aside* 

(1) 2 A. 465. 

(2) 26 B. 658; 4 Bom. L. R. 280. 


LOWER BURMA CHIEF COURT. 
Criminal Revisions Nos. 34B to 46B op 
1914. 

March 31, 1914. 

Present : — Sir Henry Hartnoll, Kt., Offg, Chief 
Judge, and Mr. Justice Ormond. 
EMPEROR— Prosecutor 
versus 

ME THIN AND OTHERS — ACCUSED. 

Annfs Arf (IKoflSlSjy 8, 10 {&.)- Chsp knUeA 
irlieihcr anna. 



338 


INDIAN CASES, 


tl9l4 


REDDI YERRANNA V , EMPEROR. 

Clasp knives are not arms within the moaning of 
section 19 (a) of the Arms Act. 

Ebrahim Jjaw'iodji Bibi Bmiva v. Emperor ^ 3 L. B. 
11. 1; 2 Cr. L. J. 372, reforrcil to. 

Keview of the order of the 4th Additional 
Magivstrate of Bas.soin, dated the 30th 
of October 1913, in Criminal Trials No.s. 296, 
295, 312, 314 to 322 and 301 of 1913. 

Mr. Eggary for the Appellant. 

JUDCMENT. 

IIvKTNOLL, Oppa. C . J. — These revision.s 
concern a batch of cases in which certain 
persons have been convicted, under section 19 
(a) of the Arms Act, of exposing for sale cer* 
tain cla.sp knives. The learned Sessions Judge 
has forwarded six of the knives for our 
inspection and says that they are typical of 
the rest with respect to which tlie con- 
victions have been obtained. They are stout 
atid formidable clasp knives arid five of them 
come to a point by virtue of the outer edge 
narrowing as the end of the blade is 
reached. When opened the blades are not 
held by a spring and so they differ from 
the weapons --described in the case of 
Ehrahim Bawoodji Babi Bawa v. Emperor (1). 
It cannot be said that when manufactured 
they were primarily intended to bo u.sed for 
offence or defence. They are certainly useful 
for ordinary purposes such as for domestic 
use or for cutting sticks. In ordinary parl- 
lance they would not be spoken of as arms. 
TJiey are stout and formidable clasp knives. 
They can bo used as efficient and very serious 
stabbing implements, but it cannot be said 
that from their appearance they were 
manufactured primarily for the purpose of 
being used as such. 

I would set aside the convictions and acquit 
the persons convicted and direct that the fines 
imposed be refunded and that the knives pro- 
duced before the Magistrate be returned to 
their owners. 

Ormond, J., — I concur. 

Conviction set aside, 

(1) 3 L. B. R. Ij 2 Or. L. J. 372. 


MADRAS HIGH COURT. 
Criminal Revision Cases Nos. 833 to 835 ov 
1913. 

Criminal Revision Petitions Nos. 679 to 
. 681 op 1913. 

July 21, 1914. 

Present: — Mr. Justice Ay ling and Mr. Justice 
Seshagiri Aiyar. 

REDDI YERRANNA and others— 
Petitioners 
versus 

EMPEROR — O^^posiTE Party. 

Penal Code {Act XLV of lH(jO)y i*s. 24, 379— Arf. 
i7Hj ^^ditthot}et9tl y” — cutting trees mi jirayati 
land after execution of kadapa — Theft — Landlord's 
intent — Madras Estates Land Act {I of 1^8), s. 12. 

A tenant cutting trees standing on his own 
jirayati land and for which he has executed a 
I'udnpa^ which gives the landlord only a claim for 
compensation for trees so cut, cannot ho said to be 
acting “dishonestly'' within the meaning of section 24 
of tho Indian Penal Code and is not guilty of theft, 
and the provisions of section 12 of the Madras Estates 
Land Act do hot apply. 

Petitions, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgments 
of the first Class Magistrate of Vizagapatam, 
in Criminal Appeals Nos. 20, 21 and 22 of 
1913, preferred against those of the 
Court of the Taluq Magistrate of Anakapalle, 
in Calendar Cases Nos. 223, 224 and 225 of 
1913, respectively. 

Mr. J?. Narasima Boo, for the Peti- 
tioners; — The cutting cannot amount to 
theft as there was no dishonest intention. 
The kadapas provide for payment of damages 
and it is very likely that the accused 
(tenants) thought that they w^ere entitled to 
cut the trees subject to their liability to pay 
damages to the landlord. The trees were on 
their own land. But for the kadapas the 
tenants would be entitled to the trees: vide 
section 12, Madras Estates Land Act. In the 
absence of dishonest intention, the conviction 
cannot stand. 

The Public Prosecutor in support of con- 
viction: — The existence of a civil remedy is 
no bar to a prosecution under the Penal 
Code. The accused have no right to the 
trees and the catting is clearly dishonest. 

ORDER. — The accused in these cases 
have been convicted of theft by cutting 
certain trees standing on their own jirayati 
land. We do not think tho circumstances 
are such as to justify [the inference that the 
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accused were acting dishonestly within the 
meaning of section 24 of the Penal Code. 
As already stated the trees stood in their own 
Ixnd; and the kadapas executed by them 
before the enactment of the Madras JSstates 
Land Act merely provide tliat if they cut 
them without the landlord’s permission, they 
would be liable to pay him damages. No 
doubt the existence of a civil remedy does 
n^t exclude a criminal one; but under such 
circumstances it is impossible t(» hold that the 
tenants were acting “dishonestly” in cutting 
the trees, or may not have concluded that 
they were entitled to do so subject to their 
liability to pay compensation to the land- 
lord. 

Tt is only the provisions of these kadapas 
which limit the operation of section 12 of the 
Madras Estates Land Act. 

We set aside the convictions and senten- 
ces and direct the refund of the fines, if 
levied. 

Connection set aside. 


LOWER BURMA CHIEF COURT. 

Civil Miscellaneous Application No. 29 
OF 1913. 

June 30, 1914. 

Present: — Justice Sir Henry Hartnoll 
and Mr, Justice Ormond. 

In the matter of A SPJCONL) GRADE 
PLEADER. 

PIe(idei'--^Apphc(ifiun jor eu) ol mest — Conceal mcnf of 
con viri ion -—Mi scon d ucf — Wsni isn'il, 

A Picador who conceals In's })ast conviction by 
intentionally omitting to rccito it in his application 
for admission is liable to be dismissed. 

ORDER. 

Hartnoll, J.— Though on the 15th Sep- 
tember 1913, permission was given to the 
respondent to examine the further witnesses 
whom he desired to examine and though 
commissions were issued to Mandalay, 
Shwebo and Noakhali, he has not taken any 
steps to get them examined nor has he 
appeared at any of the three places. One 
Mahomed Kassim was examined at Shwebo 
in his absence, but according to respondent 
he is^ not the man Avhom he wishes to be 
examined. Mis testimony taken in respond- 
ent s absence ^ and also in the absence of 
corss-examination is also valueless. 

Th© final lieanng in this Court was fixed 


for Juno 8th last. Ahmed did not appear. A 
few days before this date ho cam 3 to me at 
my house, but I refused to discuss the matter 
with him there and told him that he should 
answer in Court. He then said that be was 
not going to appear at Court. 

The file of the District Magistrate, Rangoon, 
shows that one Farid Ahmed purporting to 
bo a licensed-petition writer at Moulmein did 
apply on the 6th June 1913 to be allowed to 
practise as such in Rangoon. His petitions 
on the file do not show that he ever gave 
the name of his father. In that respondent 
did not appear on the 6th June and, therefore, 
allows his case to be decided on the record as 
it stands. I am of opinion that no further 
inquiry should be made to ascertain 
whether this Farid Ahmed is the man who 
was convicted at Myitkyina in 1899. The 
name is not an uncommon one. 

The case must, therefore, be decided on 
the record as it stands. Tlio record shows 
that the Farid Ahmed who was convicted was 
the head clerk of the Mogaung Military 
Police Battalion from 1894 to 1898. In that 
year the Mogaung Battalion was amalgamat- 
ed with the Myitkyina Battalion and in con- 
sequence the Farid Ahmed who was convict- 
ed was transferred as second clerk to the 
Myitkyina Battalion. He was then transferred 
as head clerk to the Mogok Battalion and 
from there brought back to Myitkyina under 
arrest, tried and convicted. The respondent 
is identified as this Farid Ahmed by men who 
served with him in those days. Subadar Sunni 
Ram swears to him. This man was with him 
for years and Avas Pay Havildar. He says that 
he used to see him daily. Mahomed Nakil 
and Rama Chandra Naidu, who were fellow- 
clerks Avith the Farid Ahmed who Avas convict- 
ed, also swear that respondent is the man who 
was convicted. They are still clerks at Mogok 
and Myitkyina respectively and gave evidence 
against him at his trial. Ramchandra Naidu 
oven says that they occupied a house together. 
Doctor Ragunath Singha who is an unwilling 
Avitness against him, recognizes him as 
the Farid Ahmed Avho was convicted. He 
Avas in those times in charge of the Myitkyina 
Police Hospital and subsequently in collateral 
charge of the Bhamo Jail Hospital where 
Farid Ahmed Avas confined. Again one 
Mahomed Abdul Wajid, now a second 
grade Advocate in Upper Burma but in 
1899 head revenue clerk at Myitkyiuti) 
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recognizes the respondent as the Farid Ahmed 
wlio was convicted. It is true that Afzul 
Ali and Tilak Ram say that ho is not the 
man who was convicted; but there is no 
reason to doubt their evidence. Afzul Ali 
is a fellow-countryman of respondent and 
Ramchandra Naidu, whom there is no reason 
to disbelieve, says that Afzul Ali came to him 
and asked him not to give evidence against the 
respondent. Tilak Ram came together with 
him to Bassein and the two do not give the 
same account of their movements on arrival. 

But the evidence of those who state that 
they identify respondent as the Farid Ahmed 
who was convicted, apart from there being 
no apparent reason why they should depose 
falsely, receives strong corroboration fi'om the 
following facts. When respondent applied 
to be admitted as a second grade Pleader of 
this Court, in giving his history he stated 
of himself as follows: — “Appointed licensed 
petition-writer by Major Browning, the then 
Deputy Commissioner, Shwebo, in June 1902, 
and worked there as such up to February 
1903. Has been working as a licoiisod 
petition-writer at Rangoon from March 

1903 with a view to pass the law ex- 
amination.’* Now the register of petition, 
writers of the Shwebo District shows that 
on the 19th June 1902, one Farid Ahmed 
was registered as a petition -writer and that 
his father’s name is recorded as Mnnshi 
Ezliarul Huq. No name of Sliaikh Faiz 
Ahmed appears in the years 1902, 1903 and 

1904 in that register. Respondent allow’s that 
he used to write petitions in Shwebo by 
Major Browning’s permission, but says that 
he received no written permission. This is 
an unlikely story in itself. The Farid Ahmed 
who was convicted gave his father’s name 
as Munslu Ishar-ul-Huque. Similarly as 
regards Rangoon the petition- writers’ register 
shows that on the 16th March 1903 one 
Farid Ahmed was registered as a petition 
writer, the father’s name being given as Munslii 
Ezhar-ul-Huq. No name of any per.son of 
the name of Shaikh Faiz Ahmed is shown 
in the register as having been licensed as 
a petition-writer. Respondent allows that he 
used to write petitions in Rangoon under 
one Mr. Klusaman when lie was learning 
law under him, but says that he did not 
apply for nor received any license. He 
said in his application to this Court that he 
was appointed licensed petition-writer in 
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Shwebo and worked as a licensed petition* 
writer in Rangoon, When he wrote he had 
passed the second grade Pleadership Exami- 
nation and so in the ‘Ordinary course would 
know what they meant when he used the 
words he did. He gives no satisfactory ex- 
planation as to how he came to write as he 
did if he was not licensed. These facts 
seem to me to afford the strongest cori'o- 
boration to the testimony of those persons 
who say that they recognize him as the 
Farid Ahmed who was convicted. The re- 
gisters contain no name of one Shaikh Faiz 
Ahmed whose father is said to be Shaikh 
Munshi Maziali Meah, and they do contain 
the name of a man named Farid Ahmed 
whose father is said to be Munshi 
Ezharul Haq. Respondent in his application 
to this Court says that he did practise as a 
licensed petition -writer at Shwebo and 
Rangoon at the time the entries were made 
and even allows now that he did at those 
times write petitions at Shwebo and Rangoon. 
The Farid Ahmed who was convicted gave 
his father’s name as Munshi Isliar-ul-Huque. 
The witnesses who identify him as the 
Farid Ahmed who was convicted are men 
who iti the ordinary course, except perhaps 
Mahomed Abdul Majid, would bo in daily or 
constant touch with him. There is no rea- 
son apparent why they should depose falsely. 
Ill tlie absence of respondent showing that 
lie did practise as a licensed petition writer at 
Shwebo and Rangoon a.s stated in liis 
application to this Court in the name of 
Shaikh Faiz Ahmed, whose father was re- 
puted to be Shaikh Munshi Maziah Meah, 
it is a reasonable infeience to draw that 
he practised as a licensed petition- writer 
at Shwebo and Rangoon as stated by him 
in his application under the name of Farid 
Ahmed whose father is recorded as being 
Munslii Ezharul Huq. This was the name 
and recorded parentage of the nmn who 
was convicted at Myitkyina in 1899, and 
who is identified by the witnesses I have 
named as being the respondent. To proceed 
with the analysis of the rest of the evi- 
dence produced by the Crown Susin Kumar 
Ghosh, who is senior Auditor of Local Fund 
Accouni.s, says that he knew respondent as 
P'arid Ahmed at Mandalay from June 
1900 to August 1901. He states that re- 
spondent was then working as a clerk 
to Moulvi Abdul Gafoor Cbowdhri. There 
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is no reason to disbelieve this witness. The 
respondent states that he sometimes assisted 
Abdul Gafur in his work though he was 
never employed by him. Banerji, a licensed 
petition writer of Rangoon, says that in 
1903 he knew respondent as Earid Ahmed, 
that he used to sign his name as such 
and that he used to work as a licensed 
petition- writer sitting in the veranda of 
the Deputy Commissioner’s Court House at 
Rangoon. 

It seems unnecessary to discuss the 
evidence of Balasundaram, Isar Singh, 
Habib AH and Yunus Khan. If their 
evidence does not prove much against re- 
spondent, it certainly does not tell in 
his favour. Abdul Ganny’s evidence does 
not go to prove anything one way or 
the other. Ansar Ali’s evidence is in re- 
spondent’s favour as far as it goes. But it 
does not meet the strong case against him. 
The rest of the evidence called for the 
Crown needs no comment. 

The evidence for the defence remains for 
consideration. It should be noticed that 
respondent produces no evidence to show 
that he practised as a petition-writer at 
Shwebo or Rangoon under the name of 
Shiakh Faiz Ahmed. If he did not do so it 
should not be believed that he did not do so. 
The only witness who says that there was a 
petition- writer at Shwebo under that name 
is Mahomed Cassim and respondent does 
not acknowledge him as his witness. He 
was not cross-examined and, as I have 
noted, the name of Faiz Ahmed does not 
appear in the Court Register. Under the 
circumstances his testimony carries no 
weight. Anwar Ali who says that he is 
the half-brother of the Farid Ahmed who 
was convicted states that respondent is not 
the man. Ezharul Huq, the father of the 
Farid Ahmed who was convicted, states 
that respondent is not the Farid Ahmed 
convicted. Ekbal Ahmed the complainant 
in the case in which Farid Ahmed was 
convicted gives evidence to the same effect. 
Both Anwar Ali and Ezharul Huq may be 
trying to save respondent from losing his 
means of livelihood. Ekbal Ahmed may 
be bought over. There is a great dis- 
crepancy in the evidence given by Anwar 
Ali and that given by the other two. 
Anwar Ali says that in 1904 he received 


a letter from his father telling him that 
Farid Ahmed was dead. Anwar Ali was 
examined in Bassein. The other two were 
examined on commission at Chittagong. 
Ezharul Huq when he gave his evidence 
said that he had been informed his son 
had gone to Mecca and that he saw him four 
or live years before he gave his evidence. 
He never said that he was dead and his 
evidence is to the effect that his son 
Farid Alimed is alive. Ekbal Ahmed says 
that Farid Ahmed brought a suit against 
him which was withdrawn about a year 
before he gave his evidence and that he 
lias heaid that he has gone to Mecca that 
he has not heard any news of his death. 
Mg. Lu Gale’s evidence as to -dates is 
vague and he allows that he was related 
to respondent’s wife. Abdul Rashid, a 
pensioned Hospital Assitant, gives evidence 
to respondent working as a broker at 
Yandoon between 1895 and 1901. Abdul 
Kadir speaks of respondent as Faiz Ahmed, 
but his evidence as to dates is vague 
and untrustworthy. ThoNoakhali witnesses, 
Kazi Lutful Huq and Ha.san Ali, give evi- 
dence to knowing respondent at Feri some 
20 years ago as Shaikh Faiz Ahmed and 
prima facie there is no reason for dis- 
believing them; but their evidence must be 
considered with that produced for the 
Crown. Mr. Wells’ evidence carries no 
value. The convicted Farid Ahmed was 
released on the 2nd February 1900. The 
evidence of Khoda Baksh, Fazal Ahmed 
Khan and Puman Khan is vague as to 
dates and so is of no value. As regards 
the marks on respondent’s body and those 
said to be on the Farid Ahmed who was 
convicted, we examined respondent when 
he was present before us and then came 
to the conclusion that the comparison did 
not help him. I made no note at the 
time, as I considered that at the adjourned 
hearing the note could be made. As far 
as I remember (but I will not be sure) 
there was a mark of an old scar on his 
face. 

Considering the case as a w’hole I am 
of opinion for the reasons I have given 
that respondent is proved to be the Farid 
Ahmed who was convicted in 1899 at 
Myitkyina. He concealed this fact when 
applying for admission to this Court as 
a second grade Pleader. Such conduct was 
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inexcusable, and bis past history is such 
that he should not be allowed to practise 
as a Pleader, I would, therefore, dismiss 
him. 

Ormond, J, — I concur. 

Pleader dismissed. 


LOWER BURMA CHIEF COURT, 
Criminal Revision No. 143B of 1914, 
August 3, 1914. 

Present : — Justice Sir Henry Hartnoll , 

MG. SAW TU — Petitioner 
versus 

MA SA MA — Respondent. 

Custom — Karens — Marriage — Maich-malcing — Cock 
and hen eating — Buddhist Laiv. 

The Nat- worshipping Karens have peculiar 
marriage ceremonies of their own. A match-maker 
brings the parties together; the man goes to the 
Woman’s house if the parties were not married 
before; but the woman may go to the man’s house 
if he is a widower. A cock and hen eating would 
apparently complete the ceremony but if the parties 
profess Buddhism, though Karens, they may marry 
Recording to Buddhist Law. 

Review of the order of the First Class Sub- 
Divisonal Magistrate of Nyaunglebin, dated 
the 7th April 1914, passed in Criminal 
Miscellaneous No. 17 of 1914. 

Mr. Halkar, for the Petitioner. 

JUDGMENT. — Ma Sa Ma applied for an 
order under section 488 of the Criminal 
Procedure Code against one Ko Saw Tu on 
the ground that she was his wife but he 
had turned her out and deserted her. Ko 
Saw Tu denied that she was his wife. The 
parties are Karens and described themselves 
as professing the Buddhist religion. The 
Magistrate who heard the application found 
that there had been a marriage between the 
parties and directed that Saw Tu pay Rs. 5 a 
month to Ma Sa Ma. Saw Tu being dissatis- 
fied with the order then applied to the Sessions 
Judge, Toungoo, to revise it. The Sessions 
Judge has submitted the proceedings to this 
Court with the recommendation that the 
Magistrate’s order be set aside on the ground 
that it is very doubtful whether any marriage 
was celebrated between the parties. In the 
application for revision it was assumed that 
the parties were Nat- worshippers. * The Nat- 
worshipping Karens have apparently peculiar 
marriage ceremonies of their own. The 


Sessions Judge in his order has assumed 
that any marriage between the parties must 
be according to these peculiar customs; but in- 
asmuch as the parties professed themselves 
to be Buddhists, the question is whether the 
marriage ceremony to be observed in their 
case should not be according to the Buddhist 
Law% 

One Nan Saw Mo, who is Saw Tu’s 
sister-in-law, went to her brother Mg. Shwe 
Ke’s house where Ma Sa Ma was living, 
She told her brother that Saw Tu wanted 
to marry Ma Sa Ma. Ma Sa Ma is a 
sister-in-law to Mg. Shwe Ke. Shwe Ko 
consulted Ma Sa Ma’s uncle, Mg. Tha Du, 
and he was agreeable to the marriage. The 
7th waxing of Nayon was fixed for the date, 
and on that day Ma Sa Ma accompanied by 
Mg. Tha Du and Mg. Shwe Ke and others 
went to the house of Mg, Te Mo and Ma Ka U 
where Sa Tu was living. The marriage took 
place the same evening though Saw Tu 
and Ma Saw Ma did not sleep together 
that night. The customary cock and hen 
were not eaten till the next morning. Ma 
Sa Ma’s relations wont away leaving her in 
Ye Mo’s house. Ma Sa Ma states that slie 
lived with Saw Tu for a month after which 
he told her to go away as her star was not 
good. She says that four days after he 
turned her out she went to him and asked 
him to take her back, but with no result. 
On this occasion Mg. Shwe Zin accompanied 
her. Saw.Tu denies the marriage and says 
that he never had anything to do with Ma Sa 
Ma. As regards the facts, I can see no reason 
to disbelieve Ma Sa Ma and those of her wit- 
nesses who deposed in her favour. There is 
no reason why Nan Saw Mo should depose 
falsely. She is the sister-in-law of Saw Tu 
and Saw Tu admits that she is on good terms 
with him. Nan Saw Mo says that Saw Tu 
did ask her to go and ask for Sa Ma in 
marriage, that she went and did so, that Shwe 
Ke agreed and a date in the rains was fixed, 
that Ma Sa Ma and her companions came 
on the day fixed to Ma Ka U’s house where 
Saw Tu was living and that the marriage 
took place. It is true that Ma Ka U gives 
evidence to the effect that Saw Tu would 
not take Ma Sa Ma in marriage, but at the 
same time she allows that Sa Ma did come 
to her house with Nan Saw, Mo and 
Shwe Ko. She says Nan Saw Mo stated that 
she was going to give Sa Ma in marriage 
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■with Saw Tu. She allows that Sa Ma re- 
mained about a month at her house. It 
seems most improbable that if Saw Tu would 
not take Sa Ma she would have remained 
so long in Ma Ka U*s house and not have 
gone back to her own people. Ma Ka U 
is a sister of Saw Tu, I cannot accept her 
testimony. Saw Tu says that he does not 
live in Ma Ka U’s house and yet Ma Ka U 
says that he sometimes lives there. 

As regards the defence witness Po Seik, 
he is a tenant of Saw Tu and states that 
Saw Tu lends him money without interest. 
Shwe Kho in giving his evidence says that 
he had never seen Ma Sa Ma before, As he is 
a near neighbour of Ma Ka U, this is very 
improbable if, as even Ma Ka U says, 
Ma Sa was staying in her house for a 
month. As regards Mg. Shwe Zin his 
testimony evidently refers to the visit Ma 
Sa Ma says that she made to Saw Tu after 
he had sent her away. Shwe Zin says that 
his son married Saw Tu’s niece, but he 
does not know what relation he is to Sa 
Ma. He also says that Tha Du told him 
that Saw Tu and Ma Sa Ma had been 
married, that he heard this in the morning. 
This part of his testimony goes to corrobo- 
rate Mg. Tha Du. There is also evidence 
that Kan Saw Mo offered Rs. 150 to settle 
the matter. If Saw Tu had nothing to do 
with Ma Sa Ma it is improbable that such a 
sum of money would have been offered. The 
incident is related by thugyl Mg Yan Win and 
there seems to be no reason to disbelieve him. 

As far as the facts are concerned I 
can see no reason to doubt that Saw Tu did 
ask Nan Saw Mo to go and ask for Sa Ma 
in marriage, that Sa Ma with her relatives 
Shwe Ke and Tha Du did go to the house 
of Ma Ka U where Saw Tu was living and 
did live with him as man and wife for some 
time. Saw Tu is a widower. On the facts 
as I have found them according to Buddhist 
Law there would be a legal marriage, but 
even looking at the facts according to the pecu- 
liar customs in use amongst Nat-worshipping 
Karens there seems to me to be sufficient 
on the record to find that there was a marri- 
age. The Sessions Judge refers to a book 
written by one Rev. T. Thanbyah, In 
Chapter IV of this book the Karens’ marriage 
customs are referred to. The first part of the 
Chapter appears to refer to marriages 
between youths and maidens, It would 


seem that youths and maidens mean persona 
who had never been married before. In 
the present case. Mg Saw Tu is a widower. 
There was a match-maker Nan Saw Mo. As 
regards the man not going to the house of 
the woman. Saw Tu himself admits that 
when a man who has been married before 
marries a woman who has not been, they eat 
the cock and hen at the man’s house. 
And Mg. Shwe Zin says that it could b^ 
possible for a woman to go to the man, A 
cock and hen were eaten though this was on 
the next morning. On the case as it stands 
I can see no reason to interfere with 
the order of the Magistrate and the pro- 
ceedings will be returned to the Sessions 
Judge, 

Order upheld. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 15 op 1914, 
April 6, 1914. 

Present: — Mr. Justice Shadi Lai. 

RATTU RAM — Convict — Petitioner 
versus 

E MPE ROR — Pros e cutor — Re sponde nt. 

f Revision — Concurrent findings of tiro Courts —Evidenee 
uot convincing — Criminal Procedure Code {Act V of 
1898), 4S9. 

Where the complainant was an enemy of the ac- 
cnsed and other circumstances also made the case 
against the accused doubtful ho was acquitted, 
despite the concurrent findings of tlie lower C«)iirtH. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
of the Sessions Judge, Attock Division, at 
Campbellpur, dated the 2nd September 1913, 
affirming that of the Magistrate, First Class, 
Mianwali, dated the 9th August 1913, con- 
victing the petitioner. 

Mr. ffand Lai, for the Petitioner, 

JUDGMENT. — I have given my careful 
consideration to this case and come to the 
conclusion that the conviction cannot be up-- 
held. The prosecution which relates to the 
criminal misappropriation of an axe lost by 
the complainant two years ago is a belated 
one and the pi’operty involved is of a small 
value. The axe was not found in the posses- 
sion of the accused, but with one Surah 
Khan who was in the employ of Wasu 
Ram. It is said that Wasu Ram received 
it from the accused and, in support of this, 
allegation, reliance hes been placed by the 
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Courts below on the allegad admission of 
iihe accused before the Police constable that 
the axe belonged to him. I doubt whether 
this admission is evidence against the 
accused. In any case, I am not inclined 
to believe the evidence on this point. 

It must be remembered that there is 
‘enmity between the petitioner and the com- 
plainant and that the defence witnesses 
state that the accused has borne good 
character. 

Having regard to all the circumstances I 
do not think that a case under section 403 
has been made out. I, therefore, accept the 
application for revision, set aside the con- 
viction and acquit the petitioner. The fine, 
if paid, shall be refunded to him. 

Application accepted. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Report No. 166 op 1913. 
December 18, 1913. 

Present: — Mr. Crouch, A. J. C., and 
Mr. Boyd, A. J. C. 

EMPEROR — Prosecutor 
versus 

GHULAM ALI— Accused. 

' Criminal Procedure Code (Act V of 1898J, sa. 130, 
397 — Imprisonment in default of giving security for good 
hehaviourf whether imprisonment within meaning of 

S.397. 

When a person is committed to prison under sec- 
tion 123 of the Criminal Procedure Code, he is not 
undergoing a sentence of imprisonment within the 
meaning of section 397 of the Code. 

Emperor v. Vishnu Balkrishna Bam^ 17 Ind. Cas. 785j 
14 Bom. L. E. 965j 13 Cr. L. J. 849;37 B. 178, followed. 

' Case reported by the District Magistrate, 
Larkana, referring for revision an order 
passed by the Second Class Magistrate, 
Ratodero. 

ORDER. — In this case one Ghulam Ali 
has been convicted under section 224, 
Indian Penal Code, by the 2nd Class Magis- 
trate, Ratodero, and sentenced to undergo 
rigorous imprisonment for four months, 
the judgment bearing the date the 7th June 
1918. 

At the date of conviction Ghulam Ali 
was already undergoing rigorous imprison- 
ment for 12 months, in default of giving 
security for gcod conduct in accordance with 
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an order passed by the Sub-Diyisional Magis- 
trate, Ratodero, on the 12th. May 1913, under 
section 123, Criminal Procedure Cpde, but 
the Magistrate in passing sentence under 
section 224, Indian Penal Code, directed 
that it should begin to run after the expiry 
of the imprisonment ordered under Chapter 
VIII. 

The District Magistrate has referred 
the case to this Court, recommending that in 
view of the ruling of the Bombay High Court 
in Emperor v. Vishnu Balkrishna Bam (1) the 
direction that the sentence of four months’ rigo- 
rous imprisonment commences after the expiry 
of the imprisonment under Chapter VIII be 
altered. 

Following the ruling in the case referred 
to, we hold that when a person is committed 
to prison under section 123 he is not under- 
going a sentence of imprisonment within the 
meaning of section 397, and we alter the 
order of the 2nd Class Magistrate, Ratodero, 
by deleting the direction that the sentence 
begin to run after expiry of the imprisonment 
ordered under Chapter VIII. The four 
months having now expired, the full sentence 
has beep served. 

Order modified. 

(1) 17 Ind. Cas. 786; 14 Bom. L. R. 965; 13 Cr. L. 
J. 849; 37 B. 178. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 258 of 1914. 

May 7, 1914. 

Preserd: — Mr. Justice Banerji and 
Mr. Justice Chamier. 

TIRKHA — Applicant 
versus 

ITWARI — Opposite Party. 

WorJemen^s Breach of Contract Act (XIII of 1859), 
s. 2 — Workman ordei^ed to work for period of contract — 
Ordm' disobeyed — — Befund of advance and 
work for contract period, whether can be ordered in 
addition to imprisonment. 

Where on a oomplaint under Act XIII of 1869, a 
Magistrate orders the workman to work for the 
period of contract and does not order him to re-pay the* 
adrancc, on the workman's failure to comply with tho' 
order the Magistrate can do no more than sentence 
the workman to imprisonment. He cannot add to the 
sehteneb of imprisonment and order that the work- 
man should work for a further period and also re-pay 
the advancer 
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Criminal reference from an order of the 
Magistrate of the First Class made by the 
Sessions Judge of Cawnpore. 

JUDGMENT. — In this case one Tirkha 
was ordered by the Joint Magistrate of Cawn- 
pur to undergo rigorous imprisonment for 
pne month under section 2 of Act XIII of 
1859 and at the conclusion of the sentence to 
work for one and a half month for his em- 
ployer, Itwari, and also to re-pay his employer 
Rs. 20, which had been advanced to him. 

It appears that, on November 22nd, 1911, 
Tirkha took an advance from Itwari and agreed 
to work for him for twenty months. At the 
end of about fourteen months he ran away. 
Itwari complained to the Magistrate under 
Act XIII of 1859 and on June 19th, 1913, the 
Magistrate ordered Tirkha to work for six 
months more. Tirkha worked on and off for 
four and a half months and then ran away 
again. Itwari complained to the Magistrate 
again and on February 9th, 1914, the Magis- 
trate sentenced Tirkha to one month’s rigo- 
rous imprisonment and ordered him to work 
for one and a half month more and also to 
re-pay the advance. The Sessions Judge has 
referred the case to this Court with the recom- 
mendation that the Magistrate’s order should 
be set aside on the ground that he had no 
authority to pass any order, under section 2 
of the Act, after the expiry of the period for 
which the man agreed to work. The reported 
cases show that there has been some difFer- 
ence of opinion on the question whether an 
order can be passed under section 2 of the 
Act after the expiry of the term of the con- 
tract, but holding the view that we do in 
the present case we need not express any 
opinion on this point. It seems to us quite 
clear that if the Magistrate had power to pass 
any order under section 2 of the Act in Feb- 
ruary this year, he could only sentence the 
workman to imprisonment. Under the first 
paragraph of section 2 of the Act the Ma- 
gistrate was competent at the option of the 
complainant, either to order the workman to 
re-pay the advance or such part thereof as 
seemed just and proper or to order him to 
perform the work according to the terms of 
his contract. Then the second paragraph 
provides that if the workman fails to comply 
with the said order the Magistrate may 
sentence him to imprisonment for a term 
not exceeding three months or if the order be 
for re-payment of a sum of money, may . sen- 


tence him to imprisonment for three months 
or until such sum of money bo sooner paid. 
In the present case the Magistrate’s order 
was that Tirkha should work. There was 
no order that he should re-pay the advance. 
Therefore when Tirkha failed to comply with 
the Magistrate’s order, the Magistrate could 
do no more than sentence him to imprison- 
ment. It is quite clear to us that the Magis- 
trate could not add to the sentence of im- 
prisonment and order that Tirkha should 
work for a further period and also re-pay 
the advance. The sentence of imprisonment 
has been undergone. We set aside the order 
of the Magistrate requiring the man to work 
for a further period and to re-pay the advance. 

Order set aside. 


MADRAS HIGH COURT. 

Criminal Revision Cases Nus. 69 and 70 
OP 1914. 

Criminal Revision Petit: Nos. 60 and 
61 OP 1914. 

July 28, 1914. 

F resent: — Mr. Ju.stice Ayling and 
Mr. Justice Seshagiri Aiyar, 

M. YIJIARAGHAVALU PILLAI— 

Counter-Petitioner — Petitioner (in both) 

In No. 69. 

P. THBAGAROYA CHBTTI— Counter- 
Petitioner — Petitioner 
In No. 70. 

P. M. APPASAWMY CHETTI— 
Counter- Petioner — Petitioner 
versm 

EMPEROR — Respondent. 

Madras City Municipal Act {HI of 1904), s. 413 — 
Election rules made thereunder — Charter Act 24 & 25 
Vio., C. 104, 1861, 8. 15 — Rules empowermg Presidency 
Magistrate to hold inquiry into fitness of candidate for 
election — Presidency Magistrate, whether Court subject 
to jurisdiction of High Court. 

A Presidency Magistrate authorized under rule 6 
of the rules framed by the Local Govoriimeiit under 
section 413 of the Madras City Municipal Act to hold 
an inquiry and decide whether a particular candidate 
is fit to stand for election to a Municipal Council, is 
not a Court subject to the superintendence of the 
High Court under section 15 of the Charter Act, and 
the High Court will not interfere in revision with aui 
order passed by him. His position is that of a 
referee between the president of the Municipal 
Council and the candidate. 

Minalcshi Naidu v. Suhmmanya Sastri, 11 M. 26 (P. 
0 ); 14 I. A. 160; Vasudeva Aiyar v. Devasthaiw^m Com- 
mittee of Negapatam, 21 Ind. Cas. 451; 14 M. L. T. 3^ 
(1913) M. W. N. 842; 25 M. L. J. 536; 8awmi Chetty 
Corporation of Madras^ 18 Ind. Cas. 271; 14 Or, L. J. 
271| 23 M. L. L 591, referred to, 
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Hoyal Aqfiarium and Summer and Winter Garden 
Society v, Parknison. (1892) 1 Q. B. 431? 66 L. T. 
613? 40 W. B. 450; 61 L. J. Q. B 409; 66 J. P. 404, 
Manavala Oouudan v. Kumarappa Reddy^ SOM. S26i 
17 M. L. J. 313; 2 M. L. T. 267f Bcdaji SMaram v. 
Mericanji Noicroji'f 21 B. 279, followed. 

When quasi judicial functions are delegated to 
officers whose decisions are ordinarily subject to the 
revisional powers of the High Court they ai-o not, 
with reference to the delegated power, necessainly 
subject to the said Court. 

Rudolf Stallman v. Ii}mpero}\ 10 Ind. CaS. 618; 15 
0. W. N. 736; 12 Cr. L. J. 322; 38 C. 547, followed. 

Petitions, under section 15 of the Charter 
Act and section 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to 
revise the order of the Court of the Fourth 
Presidency Magistrate, George Town, Madras, 
in Applications Nos. 155 and 156 of 1914. 

Mr. T, Ethiraja Mndaliar, for the Peti- 
tioner. 

The Grown Prosecutor, for the Government- 

ORDER. — These are petitions to revise 
the order of the Presidency Magistrate, 
George Town, Two applications were made 
to him by the counter-petitioners to declare 
that inclusion of the petitioner as a candi- 
date for Municipal election by the President 
of the Corporation was illegal under rule 5 of 
the Rules framed by the Government in 
pursuance of the powers given to them by 
sedtion 413 of Act III of 1904, The Magis- 
trate allowed the applications. Against that 
order these petitions have been filed. 

The learned Judge who admitted the peti- 
tions expressed doubts regarding the powers 
the High Court to revise the order of the 
Magistrate. We, therefore, called upon the 
petitioner’s Vakil to argue that preliminary 
point. Mr. T. Ethiraja Mudaliar, who 
appeared for the petitioner, conceded that the 
petition did not lie under section 439. He, 
however, contended that under the Charter 
Act the High Court was competent to revise 
the order. Section 15 says that the High 
Court shall have superintendence over all 
CouHs which may be subject to its appellate 
jurisdiction. Is a Magistrate giving his 
decision under the rules framed by the 
Government in this behalf a Court subject 
to the appellate jurisdiction of the High 
Court”? No procedure is prescribed by 
the rules; and although the Magistrate is 
competent to take evidence in the case, it is 
not suggested that this is in pursuance of any 
statutory obligation to do so. The conten- 
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tion of the learned Vakil for the petitioner 
is that the Magistrate is ordinarily subject 
to the control of the High Court, and any 
power given to him by the Local (lovernment 
must be considered to have been conferred 
on him in his capacity as being subject to 
the supervising power of the High Court, 
It seems to us that this contention is unten- 
able. It was held in Minahnhi Nuidu v Suhra-* 
manya Saatri (1) by the Judicial Committee 
that the expression ‘*Civil Court” in section 
10 of Act XX of 1863 does not import that 
the presiding officer is subject to the appellate 
authority of the High Court. They sayj 

In the opinion of their Lordships the tenth 
section places the right of appointing a 
member of the Committee in the Civil Court 
not as a ‘matter of ordinary civil jurisdiction, 
hut because the officer who constitutes the 
Civil Court is sure to be one of weight and 
authority and with the best means of knowing 
the movements of local opinion and feeling, and 
one can hardly imagine a case in which it 
would be more desirable that the discretion 
should be exercised by a person acquainted 
with the district and with all the surround- 
ings.” We are of opinion that similar con- 
siderations are responsible for the Local 
Government vesting in the Presidency Magis- 
trate the discretion to pronounce an opinion 
on the competency or otherwise of a candi- 
date for election. We may also, in this 
connection- refer to rule II of the Rules 
framed under the District Municipalities Act. 
The Local Government has empowered Col- 
lectors to exercise the functions which the 
Presidency Magistrates in the town of 
Madras exercise under the rule in question. 
It has never been suggested that a Col- 
lector’s decision can be revised by the High 
Court. The learned Vakil for the petitioner 
draws cur attention to a decision report- 
ed as Vasudeva Aiyar v. Devnsthanam 
Committee of Negapatam (2), which holds 
that the High Court has power to hear a 
revision petition under section 115 of the 
Code of Civil Procedure against an order 
passed under section 10 of Act XX of 1863. 
We are informed that that decision is 
under appeal to His Majesty in Council, 
and apart from this we do not think the 
decision has any direct bearing upon the 

(1) 11 M. 26 (P. C.)j 14 I, A. 160. 

(2) 21 Ind. Gas. 451; 14 M. L. T. 364; (1913) M. W, 
N. 842; 26 L. J.636, 
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matter we have to decide. Mr, Ethiraja 
Mudaliar cited Sawmi Chetty v. Corporation 
of Madras (3) to show that the Magistrate 
acting under section 171 of tlie City Muni- 
cipal Act is subject to the jurisdiction of 
the High Court. The reason of that deci- 
sion wo take to be this. If the Magistrate 
had acted legally, he should have referred 
the matter to the High Court. By not 
doing so, he has illegally exercised jurisdic- 
tion to decide the matter himself and has 
prevented the High Court from exercising 
its jurisdiction in the matter. The learned 
Judge was, therefore, justified in that case in 
taking cognizance of the case in revision. 
The mere fact that sections 172 and 176 of 
the City Municipal Act put the Presidency 
Magistrate under the control of the High 
Court in certain cases is not an argument 
for the position that in framing rules under 
section 413 the Local Government invested 
the Magistrate with powers to be exercised 
subject to the superintendence of the High 
Court. The learned Crown Prosecutor 
argues that unless an officer is clothed with 
powers to give effect to his decision, he is 
not acting judicially. The reference to 
the functions of the Court in 3 Blackstone, 
pages 22 and 23, supports this contention. 
Lord Justice Pry in Royal Aqiiarinm and 
Slimmer and Winter Garden Society v. Par- 
kinson (4) makes some observations which 
define the functions of a Court of Law. 
Applying the tests mentioned by tlie Lord 
Justice, the Magistrate acting under the 
rules could not be regarded as a Court of 
Law. Reference may also bo made to 
9 Halsbury, page 9, wliero it is said: 
“Many bodies are not Courts, although 
they have to decide questions, and in so doing 
have to act judicially in the sense that the 
proceedings must be conducted with fairness 
and impartiality.” To the same effect is the 
conclusion to which Mr. Justice Subramania 
Ayyar came in Manavala Gonndan v. Kuma- 
rappa Reddy (5) regarding the competency of 
the High Court to revise the orders of the 
District Registrars under section 622 of the 
old Code of Civil Procedure. We are, there- 
fore, of opinion that the Presidency Magis- 

(3) 18 Ind. Gas. 27lj 14 Or. L. J. 27lj 23 M. L. J. 
691. 

(4) (1892) I Q. B. 431 at pp. 447, 448; 66 L. T. 613; 
40 W. R. 450; 61 L. J. Q. B. 409; 66 J. P. 404. 

. (6) 30 326; 17 M. h. J. 313; 2 M. U T, 267. 


trate in the particular instance is not a 
Court subject to the appellate jurisdiction of 
the High Court. He is in the position of a 
referee between the president and the candi- 
date. The rule declares his decision to be 
final, as in the case of the Collector under 
the District Municipalities Act. The 
decision in Balaji Sakharam v. Merwanji 
'Nowroji (6) may also be cited in this 
connection. It was held in that case that a 
District Judge acting under section 23 of 
the Bombay Di.strict Municipal Act was not 
subject to the re visional jurisdiction of the 
High Court. In Rudolf Stallman v. 
Emperor (7) the learned Judges decided 
that the Higli Court had no jurisdiction 
under the Charter Act to revise the 
proceedings of the Presidency Magistrate 
acting under sections 3 and 4 of the Extra- 
dition Act (XV of 1903). These authorities 
show tliat when g/towZ-judicial functions are 
delegated to an officer whose decisions are 
ordinarily subject to the revisional powers of 
the High Court, he is not with reference to 
the delegated power necessarily subject to 
our appellate or revisional authority. 

We have given our careful consideration 
to the.se cases ami we are constrained to 
hold that the High Court has no power to 
revise the order passed by the Magistrate in 
these cases. 

For all these reasons we dismiss the peti- 
tions. 

Petitions dismissed, 

(6) 21 B. 279. 

(7) JO Tncl Gas. 618; 15 C. W. N. 736; 12 Cr. L. J. 
322, 38 C. 647. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 297 of 1914, 

May 8, 1914. 

Present: — Mr. Justice Banerji. 

SHIAM LAL — Applicant 
versus 

EMPEROR — Opposite Party. 

Peml Voi-, {Act XLV o/ I860;, x. nA^Non-ntieni- 
an-'j in uhedr.oicj to suninDn^f —Competency of officer to 
t«KM? bummons. 

In order to sustain a conviction under section 174, 
Penal Code, it must be shown that the siimmuna issued 
was issued by a public servant legally competent as 
such public sorvant to issue the same and the accused 
inteiitioually omitted to attend iu pursuance of 
the smumons. 
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Under rule 44 of the rules framed by the Local 
Government in regard to the sale of anoostral land 
a Collector is empowered to delegate his powers only 
to an Assistant Collector of the 1st class. He cannot 
delegate his authority to an Assistant Collector of 
the 2nd class and, therefore, the latter is not legally 
competent to issue summons the disobedience of 
which would bo an offence under section 174, Indian 
Penal Code. 

Criminal reference from an order of the 
first Additional Sessions Judge, Aligarh. 

JUDGMENT. — Shiam Lai has been con- 
victed under section 174 of the Indian 
Penal Code and sentenced to a fine of Rs. 30. 
The case has been submitted to this Court 
by the Additional Sessions Judge with the 
recommendation that the conviction and 
sentence be set aside. It appears that a 
decree was transferred to the Collector by 
the Civil Court for execution inasmuch as 
the property to be sold was ancestral pro- 
perty. In the course of the proceedings held 
in this execution case a lahsildar, who is an 
Assistant Collector of the second Class, issued 
a summons to Shiam Lai to attend his Court 
in order to enable the Tahsildar to ascertain 
whether there was any incumbrance on the 
property ordered to be sold. Shiam Lai did 
not attend and thereupon ho was prosecuted 
and sentenced as stated above. In order to 
sustain a conviction under section 174 it 
must be shown that the summons issued was 
issued by a public servant legally competent 
as such public servant to issue the same and 
the accused intentionally omitted to attend 
in pursuance of the summons. In this case 
under the rules framed by the Local Govern- 
ment in regard to the sale of ancestral land, 
the Collector is empowered to summon any 
person whom he thinks it necessary to sum- 
mon for the purpose of ascertaining the mat- 
ters to be specified in the proclamation of 
sale and under rule 44 he can delegate his 
powers only to an Assistant Collector of the 
first Class. He could not delegate his au- 
thority to an Assistant Collector of the second 
class and, therefore, the Tahsildar was not 
legally competent to issue the summons 
which Shiam Lai did not obey. Furthermore, 
in this case there is nothing to show that 
the non-compliance w ith the summons was 
intentional. Under these circumstances the 
conviction of Shiam Lai was illegal. I ac- 
cordingly set it aside and direct that the fine 
imposed on him, if paid, be refunded. 

' Cmmction set aside , . 


CALCUTTA HIGH COURT. 

Criminal Refkrencb No. 13 op 1913. 

Criminal Appeal No. 403 op 1913. 

July 3, 1913. 

Present: — Mr. Justice Woodroffe and 
Mr. Justice Sharf addin. 

SADASIV SINGH—Acoijsed 
versus 

EMPEROR — Opposite Pabtt. 

Practice — Sesmons trial — Murder case — Cross-ev- 
animation of witnesses— Applicat ion for postponement^ 
refusal of — Prejudi ce — Re-trinJ. 

In capital cases every reasonable opportunity 
should be given to the accused to clear themselves of 
the ch'trgo if they can. 

Counsel for an accused applied for permission 
to cross-examine a witness on the day following as 
ho was not prepared to cross-examine them that day, 
but the Court refused permission. Upon this the 
Counsel, being unable to accept the responsibility of 
conducting the case on behalf of the accused, did not 
appear and a number of witnesses were consequently 
not cross-examined; 

Held, that the application was a reasonable one and 
should have been granted as no adjournment was 
asked and the case was a fit one in which the Court 
should have shown an indulgence although the 
accused was not entitled to a postponement as of 
right. 

Held, further, that the accused was prejudiced and 
the trial should commence de novo before another 
Judge. 

Mr. Hoy and Bahu Atulya Charan Bose, for 
the Accused. 

Mr. Gregory, for the Crown. 

JUDGMENT. 

W(»ODROPPE, J. — In this case the three 
appellants, Sadasiv Singh, Bhabuti Singh 
and Suambar Singh, have been tried and 
convicted of murder. According to the 
evidence, another man, Talshi Singh, was 
present at, and took part in, the alleged crime. 
The Public Prosecutor, however, elected not 
to proceed against him, for no reason that I 
am aware of except that this man surren- 
dered after the trial had commenced in the 
Magistrate’s Court and it was not thought 
worth while to charge him and recommence 
the trial. However this may be, no other 
reason appears on the record. 

In the order-sheet of the 16th April, on 
which date the case was taken up, learned 
Counsel who appeared on behalf of the appel- 
lants asked that he might cross-examine the 
witnesses on the day following, as he was 
not prepared to cross-examine that day. This 
application was refused, the learned Judge 
ordering “that the eye*witnessea and other 
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important witnesses should be examined on 
the 17th and that the examination of the 
other witnesses should be taken up on that 
day,” i.e., the 16th. On the following day, 
the I7tli April, learned Counsel who had 
appeared for the appellants on the preceding 
day did not appear. We have been informed 
by Mr. J. Koy, who appears on behalf of 
the appellants in this Court, that as Counsel 
for the appellants in the lower Court was not 
granted the application which he had ihade, 
he was unable to accept the responsibility of 
conducting the case on their behalf. Certain 
Pleaders, however, did appear on behalf of 
the appellants. This application by learned 
Counsel appears to me to have been a reason- 
able application and one which, under the 
circumstances, should have been granted. 
The case is a capital one in which every 
reasonable opportunity should be given to 
the appellants to clear themselves of the 
charge if they can. It is not as if an adjourn- 
ment of the trial itself had been asked for. 
No inconvenience, it seems to me, would have 
been suffered if the request had been granted, 
or even if the witnesses, or some of them, 
had been oxamined-in-cbief and their cross- 
examination postponed. It may be, as learn- 
ed Counsel for the Crown has pointed out to 
us, that this would not have been the right of 
the appellants. But I know no reason why 
the Sessions Court, if it thinks the case a 
proper one, should not show such an 
indulgence. However this may be, this was 
not asked for, but something less than this, 
namely, that the cross-examination might be 
only postponed until the following day. 

The result of this refusal has been that 
the first six witnesses have not been cross- 
examined in the Sessions Court by either 
Counsel or Pleader ; and, of tliese, four at 
least are of importance. And the other 
witnesses do not appear to have been very 
efficiently cross-examined, possibly owing to 
the circumstances under wliich the gentlemen 
who defended them undertook their defence. 

I think that the appellants hav6 been 
prejudiced, in that they have lost the 
opportunity of cross-examination in the 
Sessions Court. 

We have heard the case at considerable 
length, and owing to the inefficient manner in 
which the Sub- Inspector Dwarka JIath was 
examined, we had to examine him ourselves 
under the provisions of section 428 of the 


Code of Criminal Procedure. His evidenci was 
left in such an ambiguous state that, for the 
reasons which we gave in our order directing 
his examination before us, it was not possible, 
without further inquiry, to determine upon 
the evidence. 

We have now heard the whole case and 
we are unable to accept the responsibility of 
adjudging it when the appellants had not, as 
I have stated, proper opportunity of cross- 
examination. For, on a review of the whole 
case, we find that there are matters which 
might, and probably would have been, cross- 
examined into, if due opportunity had been 
given. 

In this case it is not sufficient to direct the 
cross-examination merely of the first six 
witnesses, as it is possible that, at their 
cross-examination, it may appear that there 
are matters as to which the other witnesses 
might have been, but were not, in fact, 
cross-examined and the appellants lost the 
benefit, which they would have had, of being 
represented by Counsel, had the Court not 
refused the application in respect of the 
cross-examination. The learned Pleader for 
the appellants asks us for an opportunity of 
fully examining the witnesses ; and to this I 
think he is entitled. 

I would, therefore, set aside the conviction 
and sentence and direct th^ithe appellants 
be re-tried. The trial shoukV commence de 
novo and a certified copy df the evidence 
taken by us of the Sub-Inspector Dwarka 
Nath should be returned with the re.’ord to 
the Sessions Court. Under the circumstances, 
I would direct that the case be re-tried by 
another Sessions Judge and would transfer 
the case to the Sessions Judge of the Patna 
District. A certified copy of the deposition 
of the Sub-Inspector may also be furnished 
to the appellants. 

Sharfuddin, J. — 1 agree. 

Re-trial ordered^ . 
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AHSANULLAH KHAN t\ MANSOKH RAM, 

ALLAHABAD HIGH COURT. 
Criminal Revision No. 175 of 1914, 
April 15, 1914. 

Present: — Mr. Justice Piggott. 
AHSANULLAH KHAN~Api>licant 
versus 

MANSUKH RAM — Opposite Party. 

Criminal Procedure Code {Act T' of 1898), ss. 195 
(6), 437 — Sanction 7'efnsed hij lower Conrtis — R'*risiun. 

• Nothing in section 195 of the Code of Criminal 
Procedure justifies a High Court in rcc.onsidering 
in revision the order of a Sessions Judge jKissed 
under clause 6 of the section. 

The revisional jurisdiction of the High Court can 
always be exercised in order to prevent a gross and 
palp.ible failure of justice. It should not be so 
>exerci8od as to make one portion of the Code conflict 
with another or to give a right of appeal here such 
right is definitely excluded by the Code. 

Therefore, whore sanction to prosecute was refused 
by the trying Magistrate as well as by the Sessions 
Judge on appeal and it was not shown that the orders 
of the Courts bjlow had proceeded clearly 

erroneous principles of law or were likely to result 
in obvious failure of justice, the High Court declined to 
interfere in revision. 

Criminal revision from an order of the 
Sessions Judge of Meerut. 

Mr G, P. Boys, for the Applicant. 

Mr. B. K, Sorabji, for the Opposite Party. 

JUDGMENT, — I have before me a series 
^f connected applications by one Ahsan- 
ullah Khan arising out of the following 
circumstances. Mansukh Ram brought a 
•criminal charge against Ahsanullah Khan 
find others, alleging commission by them of 
nffences punishable under sections 427 and 
147 of the Indian Penal Code. After a 
very careful trial the accused persons were 
acquitted. Some two months after the order 
of acquittal Ahsanullah Khan presented 
to the Court of the trying Magistrate a 
series of applications asking for sanction to 
prosecute Mansukh Ram and his principal 
witnesses for the offence of giving false 
evidence punishable under section 193 of 
the Indian Penal Code. In connection 
with the said prosecution the Magistrate 
found that one of Mansukh Ram’s witnes.ses 
had made a statement in support of which he 
produced a certain document, and that an 
examination of that document affords strong 
reasons for supposing that the statement 
made by him was false. He sanctioned 
the prosecution of that witness. He rejected 
the remaining applications in an order the 
substance of which 1 understand to be that 


there was no reason to believe that the 
offence alleged by Mansukh Ram had in 
fact been committed; that *his judgment of 
acquittal could not be considered as amount- 
ing to more than this, that Mansukh Ram 
had failed to prove by convincing evidence 
that these offences had been committed by 
Ahsanullah Khan and others; that in his 
opinion a conviction upon the materials 
available, when once Mansukh Ram and 
Ill’s fellow witnesses were placed in the 
dock instead of the witness-box, was decidedly 
improbable and that finally the case as a 
whole seemed to him to be one in which 
a Court should either have taken action of 
its own motion under section 476 of the 
Code.of Criminal Procedure or should decline 
.to take any action at all. Ahsanullah took 
this order, as lie was perfectly entitled to do, 
before the Sessions Judge under clause 6 
•of section 195 of the Code of Criminal 
.Procedure. The Sessions Judge in a brief 
order has expressed a general concurrence 
with the view of the Magistrate. 

I take it to be settled law that nothing in 
section 195 of the Code of Criminal Procedure 
itself justifies this Court in reconsidering the 
order of the Sessions Judge. The question is, 
whether the case is one in which this Court, 
after examining all the records in question, 
should in its discretion exercise powers 
conferred on it by section 439 of the Code 
of Criminal Procedure, The revisional 
jurisdiction of this Court can always be 
exercised in order to prevent a gross and 
palpable failure of justice. At the same 
time it should not be so exorcised as to make 
one portion of the Code of Criminal 
Procedure conflict with another, as would 
be the case were this Court to permit the 
practice to grow up of invoking its in- 
terference in revision so as to give a right 
of appeal where such right is definitely 
excluded by other provisions of the Code 
of Criminal Procedure. I called for the 
record of this case and issued notice to 
Mansukh Ram and the other accused persons 
in order to satisfy myself whether the case 
was one in which it could be said that the 
orders of Courts below had proceeded upon 
clearly erroneous principles of law or were 
likely to result in obvious failure of justice. 
I have now fully considered the whole 
question, in the light more particularly of 
the elaborate judgment written by the trying 
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Magistrate when he acquitted Ahsanullah 
Khan and the persons accused along with 
him. I think it sufficient to say that, having 
done this, I do not regard the present case 
as a suitable one for the exercise of the 
revisional jurisdiction of this Court. The 
applications will stand dismissed and the 
records will be returned. 

Applications dismissed. 


ALLAHABAD HIGH COURT. 

Criminai. Revision No. 114 op 1914. 

April 17, 1914. 

Preseyit: — Mr. Justice Tudball. 

BHAROSA — Applicant 
versus 

EMPEROR — Opposipe Party. 

Wor1{}Hen*it Breach of Contract Act ( XIIl of 1859), 
S'*. 2, 5 — Worhm'Ui earninj his livinj by laying and 
hnrniny htichSi irh'dh'^r labourer icithin Art ^ Order 
for refund after lapse of time fi.red for performance of 
contract^ whether valid. 

. A workman caruinjif hid livin':? by laying and 
burning bricks is a labourer within the moaning of Act 
XIII of 1859. The more fact that the period of time 
within which the contract was to be performed has 
olapaed cannot prevent a Magistrate from passing 
an order for refund of tlie money advanced, 

Khodi BaJehsh v. Moti Lai Johori, 11 C, W. N. 247; 
6 Cr. L. J. 66, Narsimf Prasad Snigh v. Emperor, 35 
C. 1028; 12 C. W. N. 869; 8 C. L, J. 312; 8 Cr. L. J. 
134, referred to. 

Criminal revision from an order of the 
Sessions Judge of Banda. 

Mr. Pearey Lai Banerji, for the Applicant, 

Messrs. S, M. Snlaiman and Sital Prasad 
Ghosh, for the Opposite Party. 

Mr. B, Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. — This is an application in 
i:*evision in a case under Act XllI of 1859. 
The applicant was ordered by a Magistrate 
to refund the sum of Rs. 339-10-0 advanced 
to him and when he failed to pay, he directed 
him to be imprisoned for two months. This 
order was slightly modified by the Sessions 
Judge who reduced the sum from Rs. 339-10-0 
to Rs. 289-10-0. The first contention on 
behalf of the applicant is that the case is one 
which does not fall within the purview of 
the Act. After an examination of the con- 
tract made between the parties and the 
evidence in the case 1 have no hesitation in 
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holding that the applicant is a labourer within 
the meaning of the Act. It is not a case of 
a contract to supply bricks, but a case of a 
contract to do some work by one who is a 
workman earning his living by laying and 
burning bricks. 

The next contention was that as the 
period of time within which he was to 
perform the contract had elapsed no order 
under the Act could be passed in regard to 
payment, and in this respect I am referred to 
Khoda Bakhsh v. Moti Lai Jokori (1) and 
Narsing Prasad Singh v. Emperor (2). The 
two Judges who decided the latter case 
difPerred on the point in question. Reading 
the language of the Act and giving to it its 
ordinary plain meaning, I fail to see why the 
fact that the period had elapsed should 
prevent a Magistrate from passing an order 
for refund of the money advanced. The case 
reported as Khoda Bakhsh v. Moti Lai Johori 
(1) gives no reason whatever for the opinion 
expressed therein nor does the decision in 
Narsitig Prasad Singh v. Emperor (2) give 
any further reasons. There is nothing in the 
language of the Act which makes such an 
order impossible or incorrect. The applica- 
tion, therefore, fails and is dismissed. The 
applicant who is on bail will have to 
surrender unless he pays the amount. 

Application dismissed, 

(1) 11 C. W. N. 247; 5 Cr. L. J. 66. 

(2) 35 C. 1028; 12 C. W. N. 869; 8 0. L. J. 312; 8 
Cr. L. J. 134. 


MADRAS HIGH COURT. 

Criminal Appeal No. 265 op 1914. 

August 4, 1914. 

Present'. — Mr. Justice Ayling and 
Mr. Justice Tyabji. 

MURUGA GOUNDAN alias AYYAM- 

PETTALYAN — Prisioner — Appellant 
versus 

EMPEROR — Prosecutor — Respondent. 

Peml Code (Act XLV o/ 1860^, s. 328 — Offence-^ 
Mere administration of drug is not enough'^lntent 
must he proved. 

In order to convict a person of an offence tinder 
section 328, Indian Penal Code, mere administration 
of the drug will not do. There must also be evidence 
to show that such administration was with tho intent 
specifiod in the section and to cause injury to the 
person to whom it was administered. 

Appeal against the order of the Court of 
Session of the North Arcot Division, in Case 
No, 26 of the Calendar for 1914. 
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, The Acting Public Pivsecutor, for the Gov- 
ernment. 

JUDGMENT. 

Aylino, J. — The appellant has been 
convicted of an offence under section 328 of 
the Indian Penal Code in administering 
Borne drug in a ball of jaggery to a boy 
named Arimuthu, who is said to have died 
of the effects rather more than three days 
later. There is nothing to indicate the 
nature of the drug but the Sub- Assistant 
Surgeon (P. W. Nq. 7) is of opinion that 
the boy died of irritant poisoning, but after 
a careful scrutiny of his evidence and of the 
Chemical Examiner’s report which shows 
that no trace of poison could be detected in 
the boy’s internal organs, I cannot feel that 
the cause of death is free from doubt. 

However this may be, I see no reason 
lor doubting that as deposed by the prose- 
cution witnesses the appellant gave the boy 
some jaggery in the evening before he was 
taken ill; and if we accept the evidence of 
P. W. No. 5, it wfuld appear probable 
(though by no means certain) that the jag- 
gery contained something in the nature of a 
love-philtre, designed to secure the affections 
of the boy’s sister-in-law. But there is 
nothing in the evidence to indicate that the 
accused had any idea that this love-philtre 
was likely to be injurious and the open way 
in which he distributed the jaggery and 
disclased his intention to prosecution witness 
No. 5, is opposed to such a supposition. It 
may be that this love-philtre contained 
something which disagreed Avith the boy 
and ultimately caused his death: but there is 
nothing from which either of the intents or 
the knowledge specified in section 328 of the 
Indian Penal Code can be infeiTed. He may 
have contemplated the commission of an 
offence in respect to Alamelu as the Sessions 
Judge surmises; but the administration of 
the drug to the boy which is the subject of 
the present charge could not facilitate tliis. 

I would set aside the conviction and 
sentence and order the release of the appel- 
lant. 

Tyabji, J. — I cannot accept the evidence 
of P. W. No. 5. On the rest of the evidence, 

I am not satisfied that it is proved that the 
jaggery was offered to the boy with the 
intention to cause hurt to him. It is not 
alleged that anything was administered to 


the boy with the intent to commit o. 
facilitate the commission of an offence. 

The case seems to me to bo one o. 
suspicion, but I do not think that all the 
elements of an offence under section 325 oi 
the Indian Penal Code are satisfactorily 
proved. 

I, therefore, agree in the order proposed by 
my learned brother. 

Conviction set aside. 


ALLAHABAD HIGH COURT. 
Criminal Reference No. 120 of 1914. 

February 21, 1914. 

Present: — Mr. Justice Piggott. • 
EMPEROR — Prosecutor 
versus 

BENI — Applicant. 

Peml Code (Act XLV of I860), «. 290 — Sktntiing an 
animal irhich died natnriil de-^fh — Public nuisanre. 

The mere act of Bkiiming an animal which dies 
a natural death does not in itself constitute a public 
nuisance. 

Criminal reference by the Sessions Judge 
of Shahjahanpur. 

Mr. 11, MalcomsoUy (Assistant Government 
Advocate), for the Crown, 

JUDGMENT. — This is a reference by 
the Sessions Judge of Shahjahanpur asking 
this Court to interfere in the case of one 
Beni who, as the explanation of the 
Magistrate concerned now makes it clear, 
has been convicted of committing a public 
nuisance under section 290 of the Indian 
Penal Code and sentenced to a fine of 
Rs. 20. The only facts found are that 
the said Beni skinned an animal which 
had died a natural death. In the absence 
of any further evidence I am not prepared 
to accept it as a sound principle of law 
that this act in itself constitutes a public 
nuisajice. I set aside the conviction and 
sentence in this case, acquit Beni of .the 
offence charged and dii'ect that the fine, if 
paid, be refunded. 

Conviction set aside. 
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FRANK HAY l \ RAFIUDDIN. 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 212 op 1913. 

May 11, 1914. 

Present: — Mr. Justice Rafique and 
Mr. Justice Pi^gott. 

FRANK HAY and another — Defendants — 
Appellants 
versus 

RAFIUDDIN—Plaintifp— Respondent. 

. Mortgage — Redemption -Title to redeem — Burden of 
proof. 

In a suif- for redemption the plaintiff must 
])rove a subsisting title. 

8hco Pra.md v. LaLtt Knur, 18 A. 403; A. W. N. 
(1896) 132; LnlJa JJehi Prnt^ad v. Behareo Lai, 3 N. 
W. P. H. C. II. 33; Bain v. Shira, 21 B. 271; 5 Bom. 
L. K. 85, refered to. 

Where in a suit for redemption the defendant 
pleaded limitation and the mortgage was found 
to be ill existence just sixty years before the 
suit, it was not for the defendant to show that 
the mortgage was really anterior in date to that 
year. 

First appeal from an order of the Officiat- 
ing Subordinate Judge of Budaun. 

Messrs. B. TC. (TConor, D. R. Hawliny and 
Sital Prasad (rhosli, for the Appellants. 

Mr. S. A. *Haidar, for the Respondent. 

JUDGMENT.— This is a first appeal from 
an order of remand. The plaintiff claimed 
to redeem a mortgage alleged to have been 
executed in or about the year 1856 A. D. 
On the pleadings, the Court of first instance 
framed a number of issues, the first of which 
was, **is the suit within time?” In consider- 
ing this issue the learned Munsif began by 
rightly remarking that, in a suit for redemp- 
tion, the plaintiff must prove that he has 
a subsisting right to redeem. He then went 
on to consider the evidence and expressed 
himself as satisfied tJiat there was no mortgage 
in the year 1856, that the mortgage under 
which the defendants were in possession 
existed certainly in the year 1853 A. D. and 
that there were grounds for presuming that 
it had been in existence a number of years 
prior to that. On this he held that the suit 
was barred by time and dismissed it accord- 
ingly. The Court of first appeal has con- 
sidered the evidence which was before the first 
Court, and has recorded a finding that there 
was a mortgage of the year 1853 which the 
plaintiff is entitled to redeem. Having, 
therefore, reversed the finding of the first 
Court on the issue of limitation the 
Subordinate Judge has remanded the suit to 
the Court of first instance for trial on the 


remaining issues. The appeal before us is 
by the defendants against this order of 
remand. 

It is contended, in the first place, 
that the lower Appellate Court, having con- 
curred in the finding of the Court of first 
instance tliat there was no mortgage of 
the year 1856, should on that finding have 
dismissed the plaintiff’s suit. For this 
proposition of law reliance is placed upon a 
decision of this Court in Hheo Prasad v. 
LaUt Knar (1). It would certainly be 
exceedingly difficult to distinguish this case 
on the facts from the reported case above 
referred to. On behalf of the respondent 
we were asked to consider the que.stion of 
law in the light of an old ruling in 
Lalla Daihee Prasad v. Behas'ee Lai (2), 
and also that the law on this point has 
been laid down somewhat differently by the 
Bombay Higli Court in a number of cases 
of which it is sufficient to refer to Bala v. 
Sliira (3). We think it expedient, however, 
to pass on to consider the second point on 
which the decision of the lower Appellate 
Court is challenged. The plea as taken in 
the memorandum of appeal is that there 
was no mortgage granted in the year 1853, 
and on the plea thus taken it lias been 
contended on behalf of the respondent that 
it is an appeal against a finding of fact 
recorded by the lower Appellate Court, 
which is binding on us in dealing with a first 
appeal from order. It seems to us, however, 
that the finding of the the learned Subordinate 
Judge as to the execution of a mortgage in 
the year 1853 is one which rests upon no 
evidence. We are not even certain that 
the learned Subordinate Judge really intend- 
ed to find this. What he relies on is a 
copy of an extract from a Settlement Record 
of the year 1853, in which one Saiyad Mu- 
hammad Husain Khan is shown to be in 
possession as mortgagee of the shares of 
Azimuddin and Fatehuddin. The defendants 
in this case are admittedly the successors- 
in-intercst of Saiyad Muhammad Husain 
Khan, whose rights wore transferred at an 
auction sale hold in 1888. The plaintiff 
claims to be the successor-in-title of 
Azimuddin. Now what the learned Sub- 
ordinate Judge really says is that this 

(1) 18 A. 403; A. W N. (1896) 132. 

(2) 3 N. W. P. H. 0. R. 

(3) 27 B. 271; 5 Boui. L. R. 85. 



INDIAN CASES. 


[1914 


354 

OULAB MAL i*. SHUJAWAL. 

paper proves to his mind that a mort^rage, 
which the plaintiff has a right to redeem 
as against the defendants, was in existence 
in the year 1853 A. D. The present suit 
was brought in the month of April 1912, 
and is, therefore, just within time from any 
date in the year 1853. From these facts 
the learned Subordinate Judge concludes 
that it was for the defendants to show that 
their mortgage was really anterior in date 
to the year 1853 A. D. We cannot accept 
this proposition of law. It is contrary to 
the general principle that the plaintiff in 
a suit for redemption must prove a sub- 
sisting title. It is contrary also to the 
principles of law laid down in all the 
rulings on the subject to which our atten- 
tion has been called in the course of the 
arguments, whether on behalf of the 
appellants or on behalf of the respondent. 
On the evidence before him the learned 
Subordinate Judge had no materials for 
concluding that any mortgage was actually 
granted in the year 1853 A. D., and as 
we have already remarked, we are not 
satisfied that he intended to find this. His 
decision is really based upon his remarks 
regarding the shifting of the burden of proof, 
which we have already dissented from. We 
may remark in conclusion that there is no 
question raised by the pleadings, or by the 
evidence on the record, of any extension of 
the period of limitation on the basis of 
any written admission signed by the present 
defendants or by their predecessors- in-title. 
We must, therefore, accept this appeal. 

We set aside the order of the lower Appellate 
Court and restore the decree of the Court 
of first instance dismissing the plaintiff’s 
suit. The defendants will get their coats 
throughout. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 503 op 1912. 

July 27, 1914. 

Tresent’, — Mr. Justice Chevis and 
Mr. Justice Shadi Lai. 

GULAB MAL— Defendant— Appellant 
versm 

SHUJAWAL AND OTHERS— Plaintiffs— 
Respondents. 

Limitation Act (IX of 1908;, h. Limitation— Ap- 
peltate Court can taJie cognizance of limitation when no 
further evidence required for decision. 

An Appellate Court can take cognizance of the 
question of limitation for the first time, if it arises 
upon the pleadings or upon the allegations and if upon 
the facta already on the record the suit is clearly 
barred by time and no question of fact has to be 
inquired into so as to enable the Court to decide the 
point of limitation. 

Second appeal from the decree of the 
Divisional Judge, Multan Division, dated 
the 17th February 1912, affirming that of the 
District Judge, Multan, dated the 8th July 
1911, decreeing plaintiffs’ claim. 

Mr. Pesfotiji Dadahhai and Pandit Bal» 
mokandf for the Appellant. 

Dr. Shuja-ud-Pin, for the Respondents. 

JUDGMENT. — This appeal arises out of 
a suit brought by the lespondents for a 
eleclaration tliat the defendant-appellant is 
owner of only those trees which existed at 
the time of his purchase or have grown 
up subsequently within the then existing 
clumps or within the radius of one karam 
therefrom, and that he is not entitled to 
the trees growing outside the aforesaid 
limits of which the plaintiffs are the sole 
owners. This claim was resisted inter aUa 
on the ground of limitation and the Court 
of first instance raised an issue as to 
whether the suit was \\ithin time. Parties 
produced their evidence and the suit was 
ultimately decreed in favour of the plaint- 
iffs by the District Judge, who remarked 
that nothing was urged before him as to 
the claim being time -barred. The defend- 
ant appealed against this decree to the Divi- 
sional Judge and in the memorandum of 
appeal raised several points, one of them 
being that the plaintiffs had failed to 
prove that their suit was within time {ride 
ground No. 7). At the time of the hearing 
of the appeal, legal grounds were not argued 
and, on the merits, the Divisional Judge 
concurred with the Court of first instancy 
^|jd dismissed the appeal, 
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The defendant has preferred a second 
appeal to this Court and the first point 
pressed before us is that the suit is barred 
by time and should, therefore, be dismissed. 
The question for determination is whether 
we can entertain this plea which, though 
it formed the subject-matter of an issue, 
was not pressed in the Courts below. 
There is no hard and fast rule of universal 
application for the guidance of Courts in 
a matter of this kind, and the decision 
of each case must depend upon its particular 
facts and circumstances. The principle, 
which is now firmly established, is to the 
effect that an Appellate Court can take 
cognizance of the question of limitation 
for the first time if upon the facts already 
on the record the suit was clearly barred 
by time and no question of fact has to 
be inquired into so as to enable the Court to 
decide the point of limitation [Vide inter alia 
Deo Narain v. (7. It. II. Wehh (1) and 
Balaram v. Mangta Base (2)]. The plea of 
limitation cannot, however, be entertained for 
the first time in a second appeal where such 
entertainment will involve the taking of 
additional evidence. It will be observed 
that in the second Calcutta case cited above 
the question of limitation was never raised 
in either of the Courts below, nor was it 
raised in the memorandum of appeal to the 
High Court, yet the point was allowed to be 
argued and the suit was dismissed as de- 
barred by limitation. In the case before us 
there was a distinct plea of limitation, an 
issue was framed by the District Judge and 
the parties produced all the evidence they 
had. But as stated above, the point was not 
argued in the Courts below. The case is, 
therefore, clearly covered by the rule laid 
down by the Full Bench of the Calcutta 
High Court. This principle is further borne 
out by the observations of their Lordships of 
the Privy Council in Veukatanarasimha Naidu 
v. Bhashyakarlu Naidu (3) where the 
test laid down is, whether the question of 
limitation arises upon the pleadings or upon 
the allegations, and if it does so arise the 
Appellate Court has to decide it. 

Having regard to the law as stated above 
we have to see whether upon the facts on the 

(1) 28 C. 80; 6 C. W. N. 160. 

(2) 34 C. 941; 6 C. L. J. 237; 11 C. W. N. 959. 

(3) 25 M. 307{ 6 C. W, N, 641i 29 I. 4 70 (P. C ). 
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present record this suit is clearly barred by 
limitation. Now, it is not disputed that 
the plaintiffs are not in physical possession 
of the trees and that in all the annual 
papers and Settlement records, prepared 
since the mutation in favour of the defendant 
in 1876, ho has been recorded as owner of 
6/16ths share of all the trees, whether old or 
new. The last Settlement was in 1900 and 
the entries made at that time and in the 
subsequent jamahandis are in favour of the 
defendant. The present suit was instituted 
in 1908, and in the plaint the plaintiffs do 
not allege any action on the part of the 
defendant during the previous six years 
which constituted a cause of action against 
him. We repeatedly asked Counsel for the 
respondent to point out any such action, but 
he was unable to do so. In these circum- 
stances it is clear to us that the present 
suit is barred by time [Vide Akhar Khan v, 
Tu rahan (4) ] . Wo are accordingly con- 
strained to give effect to the plea of limita- 
tion and hold that the suit must be 
dismissed. We accept the appeal, set aside 
the decree of the Courts below and dismiss 
the suit as barred by time. Having regard 
to the fact that the point of limitation was 
not pressed in the lower Court we leave the 
parties to bear their own costs in all the 
Courts. 

Aiypeal accepted. 

(t) 5 A L. J.637at p. G39. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1794 op 1913. 
July 30, 1914. 

Present : — Sir Alfred Kensington, Kt., 

Chief Judge, and Mr. Ju.stico Chevis. 

B. A. GOUGH AND ANOTHER — 
Defendants— Appellants 
versus 

H. S. LENEHAN — Plaintiff- 
Respondent. 

Contract — Turf Club Sweep tickets — Confederacy 
buying tickets— One memlwr of confederacy setting hatf 
his shire —Puhtic pot icy— Nature of transaction— Legal. 

Elovcti persons joined as the ‘Bhatiana Confederacy* 
to buy jointly six tickets in the Calcutta Turf Club 
Sweep ou the St. Leger of 1912, Arrangoments were 
inad^ by the d 'f^ndan^ No. 2, The Confederacy 
drew a Uor.u‘ w Inch won the 3rd pmc in the Sweep, 



JlNDIAIf CASES, 


tl9U 


356 

T{. A. iHirOH V, II. S. liENEHAN. 

The money was duly paid to B who promptlj*^ distri- 
buted it to the various sharers, including G, tho de- 
fendant No. 1. Tt appeared that G, knowing that tho 
Confederacy had drawn a liorso, had sold half his 
ehance to the plaintiff. Hence tho plaintiff demanded 
half of 6r’« share from H, who declined to recognise 
tho transfer and paid G in full. G declined to pay any- 
thing to the plaintiff, who sued both B and G for 
recovery of half the share of (h 

. Heldy (J )t^at the agreemout between the plaintiff 
and G was in effect one to sell for a fixed amount a 
definite article of which tho value wms indeterminate 
at tho time and in this respect it did not differ from 
many other contracts of sale except perhaps tluit the 
margin of possible value was unusually largo; 

(2)that the plaintiff was entitled to a decree against 
0 but B was not II, able at all. 

First appeal from the decree of the Politi- 
cal Agent, Phulkian State.s and Haliawalpnr, 
exercising the powers of a Divisional tTndge 
at Chail (Patiala State), dated the 17th May 
1913, decreeing the claim. 

Mr. Bnuidon, for the Appellants. 

Mr. ObedullUf for the Respondent. 
JUDGMENT. 

Kensington, C. J. — The facts of this case 
have not been quite correctly .stated by the 
lower Court. Eleven persons joined as the 
Bhatiana CDiifedeiMcy” to buy jointly six 
tickets in the Calcutta Turf Club Sweep on 
the St. Ldlger of 1912. Ari*angements 
were made by Mi*. Byers, defendant No. 2, 
who took a 1^6 th share for himself, and the 
remaining ten persons including Mr. Gough, 
defendant No. 1, took each a l/6th share. 

The Confederacy drew a horse which won 
the 3rd prize of Rs. 33,340, or about that, 
in the Sweep. The money was duly paid to 
Byers who promptly di.stributed it to tho 
various sharers, retaining liis own share of 
Rs. 5,558 and giving Rs. 2,779 to each of the 
other ten person^, including Gough. 

On tho 10th September Gough, knowing 
that the Confederacy had drawn a horse but 
possibly not knowing that the horse was 
fairly high up in betting lists (his starting 
price being, so far as we have been able to 
ascertain, 10 to 1 against), sold half his chance 
to the plaintiff, Mr. Lenehan, for Rs. 50. This 
tranjsaction seems to have been quite straight- 
forward, and it was incorporated in a docu- 
ment, Exhibit P-1, written by Gough himself 
and attested by five gentlemen, in which 
receipt of the Rs. 50 from Lenehan was 
admitted. 

When it ‘was learnt that the 3rd prize had 
been won Lenehan formally demanded half 
of Gough’s share from Byers, who . quite 


correctly declined to recognise the transfer 
and paid Gough in full Rs. 2,779 or there- 
abouts, leaving him to settle with Lenehan. 
Gough declined to pay anything to Lenehan 
taking the position that he was not aware, 
at the time on the 10th September that the 
Confederacy had drawn a horse. The lower 
Court has found this plea to be untrue, and 
w’e think rightly so. 

Failing to get redress from Gough the 
plaintiff instituted this suit for Rs. 1,385 in 
November 1912, making Byers a defendant 
as well as Gough. We are unable to under- 
stand why it was supposed that plaintiff had 
any remedy or grievance against Byers, but 
the lower Court Avithout considering this 
point has given plaintiff a decree for Rs. 1,385 
against both defendants. 

The case is before us on appeal by them. 
We are quite clear that plaintiff never had 
any case at all against the defendant Byers 
and this is now readily admitted by plaintiff’s 
Pleader. The appeal must obviously succeed 
so far as tliat defendant is concerned, as no 
sort of liability can possibly attach to him. 
In distributing tho prize money early in 
October 1912, he acted quite pi'oporly in 
taking account only of the persons who had 
joined in the Confederacy. 

We agree with tho lower Court that as 
regards Gough plaintiff had a good claim 
on the merits, and we find it difficult to 
understand how this gentleman, having made 
a definite bargain with plaintiff:, whether a 
good one or a bad one, could think himself 
entitled to avoid it afterwards on any pre- 
text. 

The question which has to be more serious- 
ly considered is, however, whether plaintiff 
can invoke the aid of the Civil Courts, the 
defendant’s argument being that the consi- 
deration for the contract of 10th September 
1912 was unlawful in terms of section 23 of 
the Contract Act, as being opposed to public 
policy. It is further urged that the contract 
or agreement is specifically declared void by 
law under section 30, as being an agreement 
by way of wager on which no suit will lie. 

The case-law of England dealing with this 
question indicates great unwillingness to 
allow the Courts to take note of anything 
approaching to a gambling or wagering 
transaction otherwise than in what is popu- 
larly termed gambling on the stock exchange, 
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words which may be used in a comprehen- 
sive sense as covering a variety of mer- 
cantile transactions including all kinds of 
insurance. The distinction may be sometimes 
extremely difficult to follow, but there is no 
doubt that legal authority looks askance at 
anything which savours of race-course gambl- 
ing in particular. 

Wo do not propose to lay down any 
general propositions on this difficult subject, 
but with some hesitation wo incline to the 
view taken in the lower Court that when 
Gough sold to plaintiff half of his chance 
in the ticket which had drawn a horse in 
the Sweep, he was not making an agreement 
by way of wager as commonly so-called. 
It is understood that the ticket would any- 
how be worth something, whether the horse 
drawn should be placed in the race or not, 
and even whether it should fail to be a 
starter. The amount of prize money to be 
distributed on the ticket would be small, 
moderate or large according to the result of 
the race, but would in any case be some- 
thing. The agreement was in effect one to 
sell for a fixed amount a definite article of 
which the vahie was indeterminate at the 
time, and in this respect it did not differ 
from many other contracts of sale except 
perhaps that the margin of possible value 
was unusually large. We desire to express 
this opinion with great caution, but we arc 
not so clear that the lower Court’s view is 
wrong in law as to justify us in disregarding 
all (piestions of eqtuity and interfering in 
appeal with the decree against the defendant 
Gough. 

The appeal is accordingly allowed to tliis 
extent only that the decree of the lower 
Court is modified in respect of Byers alone. 
The plaintiff’s suit is dismissed as against 
Byers, there being no order for costs in his 
case as it is understood that the plaintiff 
only impleaded him as a formal defendant. 
The plaintiff’s decree will stand against the 
defendant Gough, who will pay the plaintiff’s 
costs in this Court. 

Chkvis, J. — I concur and have only a few 
remarks to add. 

it seems to me impossible to suppose that 
Gough did ni)fc liave good reason to suppose 
that one of the tickets ])olc)ngiug to the 
Confederacy had drawn a horse. The fa'^e 
value of each ticket is Rs. 10, but since 10 
cent, is kept by the Calcutta Turf Club, 


to cover expenses, etc., and only 90 per cent, 
is distributed between the holders of horses 
who draw tickets, the real value is only Rs. 9. 
So prior to the Sweep the 0 tickets were 
worth only Rs, 54. How is it possible to 
suppose that Gough did not know full well 
that good news must have been received 
when Lenehaii was offering him Rs. 50 in 
exchange for only l/24th sliare in the six 
tickets? 

As to the law point a prize was assured, 
as my learned colleague points out, and tlie 
only question which remained to be decided 
by the running of the race was the amount 
of the prize. To sell half of the prize for 
a definite sum was not, in my opinion, a 
wager, nor am 1 prepared to liold that it 
was opposed to public policy any more than 
any other financial transaction of a specula- 
tive nature. 


PUNJAB OHIWF COURT. 

First Civih Ai>i>.-3VL No. 1522 ok 1913. 
August 1, 1914. 

Present : — -Mr. Justice* Johnsfcono and 
Mr. Justice Sc/)tt-Smith. 

Hijl ABDUR 11AIIMA.N and anothkiI’- 

Pf/Al N ri KKSS— AI'PK fiJ. VNTS 

versus 

M’i. W. O’BRIEN— DwKSNDANr-— 
Respondent. 

llLM.julical.i • for rrH nn pjrto'l 
"B'Jorr erp'ry of p^rbol tmn — 

V t.ilitmi ft euh I'i ' • tr.it n,i. cjiiph'tioii of ccifiiiti. 
rrp Ill’s el*'. — S'tO f.jr eject in, ‘ii ' — D’ ‘isioti fli of rrtU couf'l 
n>t h* etihni:‘l ii,:}l’r .s'rtihl /"»s* as no repnirs 
hit h *>11 in id* -S U'jad sii>t for ejectiii**n,t — Qit*'sfion. 
w!irt’i’'r f^tt III* li d'J in r tn^inn tfi ai of first le.ise or ns 
irespiss’r — D^ci.ston tn Jii.d sail it tf ros jiulicata — 
Inf^srpref (fn;t of sK'tnl !’• < <* —Pr, ijin ‘lit of addition^ 
nl rent for rdlitiond mins hn'df nnler nem Icisg 
— D feiid inf n tf h inn I f t 'jccHijtj unless rooms duly com” 
plrted. 

The premises ill suit consistodoP an original building 
and a new building which was erected soino time in 
Itl'JO. The dcEondant h*id bodu a tenant of the original 
building under a lease for throe years from the Isfc 
of April 1907 t) 1st Mirch 1910 at a rental of Ks. 110 
per mensem. During the contiriuauoo of this lease in 
Api’ll 1909 th^ plairititf, the proprietor of the promises, 
entered into a rarLli'*r ontj-.i-fc in writing with the' 
d^feuduit to lot him the sihi premises from the Ist 
of Ortober 199 ) to tli?, RJuIi S»ptoinbor 1917 at an 
enhanced ivnt of Rs. 170 T»'*r mmisem. There were 
vai’ious cmditiims in this see,md lease Hsto com* 
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pletion of certain repairs and additions to the 
existin'^ bnildinjf, 

InJanuary 1910 the plaintiff sued to eject the defend- 
ant, but it was hold that the defendant had not incurred 
any forfeiture of his rijj^hts to hold as a tenant, the 
condition for tlie payment of enhanced rent not 
having come into force, because the plaintiff had not 
carried out the additions agr<'ed upon. 

'J’he plaintiff again sued for ejectment and recovery 
of rent and damages. In this suit the contention of the 
plaintiff was that the second lease never came into 
effect at all and that as the lirst lease determined on 
the 3lst March 1910, the defendant was in possession 
as a trespasser and liable to ejectment. In support of 
this contention plaintiff relied on the judgment in 
the previous case. The defendant contended that the 
second lease was a mere modification and in continu- 
ation of the first, that by it the period fixed in the 
earlier lease was extended and that he was entitled to 
occupy the building at the original rent of Rs 110 
per mensem until the 30bh September 1917: 

Hehly that all that was held in the previoii.s case was 
that the defendant >vas not holding under the new 
lea.se .so far as the condition as to enhanced rent was 
conceimcd; that there was no necessity in that case to 
come to any decision about the pi*riod for which the 
defendant was holding and there was no discussion 
of any sort ujxm the j)oint; and that the (piestion 
whether the defendant’s tenancy deteraiined on the 
31st of March 1910, therefore, was not iw judicata. 

further, that there nas nothing whatever in 
the second lease to show' that the t**rm of eight years 
was to be dependent on the plaintiff carrying out the 
additions and repairs specified and that such could 
never hav'e lx>en the intention of the parties; 

Held, also, that the defendant w'as not bound to 
occupy the new rooms erected in accordance w'ith 
clause 8 of the second lease and to pay a rent for 
them until they had been duly completed. Moreover 
the defendant ccmld hardly be expected to spend 
money on occupying and funusbing the rooms during 
the pendency of the previ»)us case. 

F rst appeal from the decree of the District 
Judge, Delhi, dated the 16th June 1913, 
decreeing claim in part. 

Sir P. C, Chatterji and Messrs. Pedonji 
Badahliai and M. N. Mnkerjee, for the 
Appellants. 

Me.ssrs. llaj Karain and Santnnam, for the 
Respondent. 

JUDGMENT. — In the present case the 
plaintiffs, who are house proprietors of 
Delhi, sued the defendant, a hotel proprietor 
of the same place, for ejectment from certain 
premises known as the Woodland Hotel 
and for lis. 15,000 on account of rent and 
damages. 

The premises in question consist of an 
original Imilding and a new building which 
was erected some time in 1909. Defendant 
had previously been a tenant of the original 
building and under a lease, dated the 


26th of March 1907, he held it for a period 
of three years from the Ist of April 1907 
to 31st March 1910 at a rental of Rs. 110 
per mensem, vide ExInbit A (page 2 of the 
paper- book). During the continuance 
of this lease and on the 2nd of 
April 1909 the plaintiffs entered into a 
furfcliei* contract in writing with the de- 
fendant to let him the said premises from 
the 1st of October 1909 to the 30th Sep- 
tember 1917 at an enhanced rent of Rs. 170 
per mensem. There were various conditions 
in this second lease as to completion of 
certain repairs and additions to the exist- 
ing building wlych will be referred to 
hereafter. 

In a previous suit for ejectment brought 
by the plaintiffs on tlie 8th of January 1910 
it W'as held that these additions had not 
been carried out according to agreement 
and that the defendant, who had all along 
tendered the original rent of Rs. 110 per 
month, had nf)t incurred any forfeiture of 
his rights to hold as a tenant, the condition 
for payment of an enhanced rent not having 
come into force because the plaintiffs liad 
not carried out tlie additions agreed upon. 
In the present suit the contention of the 
plaintiffs was that the second leas© never 
came into effect at all and that as the first 
lease determined on the 31st March 1910, 
the defendant is now in possession as a 
trespasser and is liable to ejectment. The 
defendant contended that the second lease 
was a mere modification and in continuation 
of the first and that by it the period fixed 
in the earlier lease was extended and that 
he is entitled to occupy the building at the 
original rent of Rs. 110 per mensem until 
the 30th September 1917. The lower 
Court accepted the defendant’s contention 
and granted the plaintiffs a decree for so 
much of the claim for rent as was admitted 
by the defendant. So far as the prayer 
for ejectment was concerned the suit was 
dismissed. « 

Plaintiffs have applied to this Court and Sir 
P. C. C hatter ji has argued the case on their 
behalf. His contention in brief is that the 
defendant’s tenancy determined on the 31st 
March 1910 and he is now a tenant holding 
over and liable to ejectment. His first conten- 
tion is that in the previous suit the Courts held 
that defendant was not holding under the 
second lease and that such lease would not 
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come into force until the additions and 
repairs agreed to therein had been carried 
out by the plaintiffs. The judgments of the 
lower Appellate Court and of this Court 
in the previous case, printed at pages 30 — 36 
of the paper-book, have been carefully 
perused by us. We find that what was there 
held was that (1) the plaintiffs had not 
carried out the additions and repairs agreed 
to, (2) this was the fault of the plaintiffs 
themselves and was not due in any way to 
any action on the part of the defendant, and 
(3) the condition as to an enhanced rent was 
not to come into force until such time as the 
additions and repairs were duly carried 
out. 

Upon these findings the Courts came to the 
conclusion that defendant’s tender of Rs. 110 
per mensem, the amount fixed in the original 
lease, was a good tender and was sufficient 
to prevent forfeiture within the meaning of 
section 111 (gf) of the Transfer of Property 
Act. No doubt the learned Judge in his 
judgment in that case stated tliat defendant 
continued to hold under the old lease, and 
he said (page 32, line 2S, of the paper-book): 

hold, then, that the intention was that 
the repairs should, if possible, be completed 
by 30th September 1909, and that in that 
case the lease should commence from 1st 
October 1909 ; but that if the repairs were 
not completed until some later date, the lease 
should take effect from the day following the 
completion.” 

In this Court’s judgment (page 34, line 
40) we find tlio following: “it cannot, in our 
opinion, be held that the respondent en- 
tered the premises as tenant under the new 
lease. 

“He was already in possession and the new 
lease, in our opinion, was merely a modifica- 
tion of the old lease under which Rs. 110 per 
mensem were payable until completion of 
alterations and repairs after which the en- 
hanced rent would be payable.” 

We consider that all that was hold in that 
case was that the defendant was not holding 
under the new lease so far as the condition 
as to enhanced rent was concerned. There 
was no necessity in that case to come to any 
decision about the period for whicli the 
defendant was holding and there was no 
discussion of any sort upon the point. We 
bold, therefore, that the question whether 


defendant’s tenancy determined on the 
31st of March 1910 is not res judicata 
by reason of the decision in the previous 
case. 

We now have to consider the interpreta- 
tion of the lease as it stands. The clauses 
in the leases Nos. 1 and 2 shew that there 
was a clear covenant by the plaintiffs 
to lease, and by the defendant to take, the 
premises for a period of eight years with 
effect from the 1st of October 1909. The 
7th clause details the repairs and additions 
which were to be made by the plaintiffs 
by the 30th of September 1909 and sub- 
clause (g) of that clause contains the follow- 
ing words : — 

“/iV wakt yih ham 30th September 1909 
kokhatam hojaiuegaf us wakt 1st October 1909 
se kiraye mahwar 170 ho jawega anr is agree* 
ment ka anial daramad hoga.*^ 

Now in the previous case it was held both 
by the Divisional Judge and by this Court 
that the words jis icakt and us wdkt in this 
sub-clause meant if” and “then” and the 
dates were inserted in the clause merely to 
emphasise the fact that the repairs and 
alterations should be executed before the 
tourist season commenced. Now reading 
the lease as a whole we are quite clear that 
it was for a period of eight years certain from 
the 1st of October 1909, with the further 
condition that the plaintiffs were to carry 
out certain additions and repairs by the 
30th of September 1909 if possible and that 
the rent was to be enhanced to Rs. 170 per 
mensem upon the completion of the same, 
but not before as held in the previous 
suit. There is nothing whatever in the 
lease to show that the term of eight years 
was to be dependent on the plaintiffs carrying 
out the additions and repairs specifid in 
clause 7 and we are quite clear that such 
can never have been the intention of the 
parties. The defendant wanted to lease the 
premises for eight years from the Ist of 
October 1909 and the plaintiffs agreed to 
let him have them. The rent was to be 
Rs, 170 per mensem from the 1st of October 
1909, but this part of the agreement was 
not to come into force until the additions 
and I’epairs had been carried out; meanwhile 
the defendant would continue to hold under 
the old lease so far as the amount of the 
rent was concerned. Sir P, 0. Chatterji 
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i),rgues that the plaiiitiifs should not lose 
the Avhole of the difference in the renfe 
merely because of their default in not com- 
pleting the alterations and repairs. He 
urges that they are entitled at least to a 
proportionate enhancement and that because 
the defendant has not offered anything 
beyond the original rent of Rs. 110 per men- 
sem, he has incurred a forfeiture and the 
lease was determined. Wo are unable to 
accede to tliis argument. It was within 
the plaintiffs’ power to complete the altera- 
tions and repairs as agreed to by them and 
if they did not do so, they have merely them- 
selves to thank. Under the circumstances 
we cannot hold that they are entitled to any- 
thing more than the original rent. 

The second part of Sir P. C. Chatter ji’s 
argument deals with the new building which 
was erected in accordance with clause 8 
of the second lease. Under the terras of the 
lease the defendant was to pay an extra sum 
of Rs. 100 per mensem for these additional 
rooms. He was to pay at the rate of 
Rs. 10 per room from the date of posses- 
sion. Counsel urges tliat these rooms were 
ready in December 1909 and that defendant 
sliould have occupied them then and 
should not have waited until the 28rd of 
April 1911 on which date he actually did 
occupy them. He says that if it be held 
that defendant was in possession of these 
I’oonis before April 1911 he was liable to 
pay rent for tliem, and not having paid or 
offered to pay it he has forfeited his rights to 
continue as a tenant. 

It is, however, pointed out by Mr. Raj 
'Karain, Counsel for the respondent, that 
his client was entitled to wait until the 
rooms were finished according to specifica- 
tions. He refers us to his letter dated the 
Lst of December 1909 on the record of the 
previous case and printed at page 17 of 
the paper-book in the present case, in which 
he complained on behalf of the defendant that 
the rooms had not yet l)eeii fully completed. 
It is not alleged that the plaintiffs ever 
replied to this letter, but it is unnecessary 
to labour the point any further because 
we find that in the suit which plaintiffs 
brought on the 26th of April 1911 for dis- 
posse^?sion of the defendant from these new 
rooms under section 9 of the SpecficL Relief 
A<^ it was clearly admitted that the rooms 
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had never been finished according to specifi- ‘ 
cations. See in this connection the judg- 
ment of Bhai Umrao Siugli, District Judge 
(page 55, line 13, of the paper-book) and the 
judgment of this Court (page 59, lines 13- 
16). We are clearly of opinion that the 
defendant was not bound to occupy theL,3 
rooms and to pay a rent for them until 
they had been duly completed. Moreover, 
the previous suit for ejectment was instituted 
on the 7th of January 1910 and was not 
finally decided in this Court until the 17tli 
of March 1911. Whilst that case was going 
on defendant could hardly he expected to 
spend money on occupying and furnishing 
the rooms when the decision of the Court 
might go against him. After the decision 
of that case in defendant’s favour ho decided 
to occupy the rooms and he accordingly did 
so with effect from the 23rd of April 
1911. They had not even then been 
completed, but no doubt the defendant 
rightly considered in view of the approaching 
Darbar that it would pay him to occupy them. 
In his pleas in the present case he stated 
that he tendered Rs. 100 per niontli as rent 
for these additional rooms with effect from 
the 23rd of April 1910 (page G3, lines 7-8, 
of the paper-book). Plaintiffs i. their 
replication (page 65) did not traverse this. 

We wish to note that all this argument 
of learned Counsel in reference to these 
additional rooms is an aftorthouglit. In 
the pleadings of the parties no distinction 
of any sort was made between the original 
and the new buildings. There was no plea 
by the plaintiffs to the effect that, even if tho 
Court decided against them as regards the 
original building, in any case the defendant 
was not entitled to occupy the additional 
rooms. We have shown, however, that 
Couiisol’s argument on tliis part of the 
case has no force. We consider that 
the defendant was fully entitled to exercise 
his option of occupying the new building 
when he did. Our decision is, therefore, 
against the plaintiffs-appellaiits. They 
have, no doubt, suffered a considerable 
loss in tho way of rent from non-comple- 
tion of their agreement, but the fault is 
entirely their own and they must take the 
consequences. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 



Tyl. XXV] INDIAX cases. 561 

MRS. C. SIMON t. AROGIASAMI PILLAl. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1545 of 1911. 

January 16, 1914. 

Present: — Mr. Justice Sankaran Nair and 
Mr. Justice Sadasiva Aiyar. 

Mrs. C. SIMON — Plaintiff — Appellant 
versus 

M. G. AROGIASAMI PILLAI— Defendant 
— Respondent. 

Conifact Act (IX of 1872), «. 25 — Barred debt — Con- 
sideration — Plea of set-off — Written statement necessary. 

A barred debt is a valid “consideration” for a pro- 
mise to pay under section 25 of the Indian Contract 
Act even if the promisor did not know it to he 
barred on the date of the promise. 

Appa Rao v.Surya Prakasa Rao, 23 M. 94, Gaiiapnthi 
Mudaly v. Muniasawuiy Modal y^ 6 Ind, Cas. 754; 7 
M. L. T. 81;33 M. 159, followed. 

No plea of set-off can bo raised without tiling a 
written statement. 

Second appeal against the decree of the 
Subordinate Judge of Coimbatore, in Appeal 
Suit No. 174 of 1910, on the file of the 
District Court of Coimbatore, preferred 
against that of the Court of the District 
Munsif of Coimbatore, in Original Suit No. 
240 of 1908. 

This second appeal coming on for hearing 
on the 2nd of December 1912, the Court 
delivered the following 

JUDGMENT. —The defendant, a Pleader, 
had dealings with tlio plaintiff’s husband for 
many years, and in reply to a demand for 
money alleged to be due replied a.s follows: 

am sorry to tell you that owing to a 
wedding in my house 1 am unable to send the 
balance at present. I shall send it by the 
third week of this month.” 

The plaintiff now sues to recover the 
balance due. Tlio defence is that a part of 
the claim was barred by limitation at the 
date of the letter and it cannot be treated as 
evidence of an agreement under section 25 of 
the Contract Act to pay a barred debt. 
Assuming that the debt or a portion thereof 
was barred, the letter contains an uncondi- 
tional promi.«e to pay whatever balance 
might bo found to be due to the plaintiff. 
This is a valid agreement under section 25 of 
the Contract Act: See Appn llao v. Surya 
Prakasa llao (1) and Ganapathy Mudaly v. 
Mnnlasnwmy Mudaly (2). There is no plea 
in this case that tlie defendant made the 

(1) 23 M. 94. 

, (2) 6 Ind. Cas 764; 7 M. L. T. 81; 33 M. 159. 


promise under any mistake which would 
enable him to avoid 4he contract. We think, 
therefore, that the plaintiff is entitled to 
recover the amount due to her with interest 
at 9 per cent, on Rs. 260 from the 15th 
September 1904 to date of suit. 

The next question is whether the defend- 
ant is entitled to set off the amount claimed 
by him. In his written statement he alleged 
that the plaintiff had promised him a 
certain remuneration for acting as Receiver. 
This arrangement has been held to be illegal 
and is not relied upon before ms. But after 
the suit the remuneration payable has been 
fixed at Rs. 500 by the Court. The defend- 
ant asked the first Court that this might be 
set off against the plaintiff’.s claim. He 
filed no fresh written statement as he should 
have done; but the Court received the Court- 
fee on this claim of Rs. 500 It should not 
have been received without a written state- 
ment. In the circumstances, therefore, we 
allow the defendant to amend his written 
statement by adding a prayer for setting 
off this sum of Rs. 500. The plaintiff’s 
Pleader contends that there are many 
objections to the defendant’s claim. We are 
not in a position now to decide whether 
the defendant is entitled to recover this 
amount. We accordingly direct the lower 
Appellate Court to return a finding on the 
question whether tlie amount claimed by the 
defendant is due to him after receiving a 
written statement from the plaintiff setting 
out her objection. 

Fresh evidence may be taken. Six weeks 
will be allowed for the submission of the 
finding and seven days for filing objections. 

In compliance witli the above order the 
Subordinate Judge of Coimbatore submitted 
the following 

FINDING. — The following issue has been 
remanded for a finding; — 

“Whether the amount claimed by the 
defendant is due to him.” 

2. The defendant-appellant has filed a 
written statement in wliicli he claims the sum 
of Rs. 500 as remuneration fixed by the 
District Court. The plaintiff -respondent 
ha.s filed her objections to set-off this amount 
against the defendant’s claim. The appel- 
lant has examined himself and there is no 
evidence contra. The appellant says that 
he would swear that Rs. 500 awarded by thb 
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District Court is the niinimum remuneration 
for his labour and that R§. 1,000 would he 
reasonable. He says his Receivership 
extended for a period of about five years, that 
he had to examine about 23 account books for 
about three or four months, that they involved 
more than ordinary trouble as the accounts 
had been badly kept, that ho had to file about 
a dozen suits covering about Rs. 2,000 or 
Rs. 2,500, that he recovered about Rs. 800 
and that at the plaintifE’s instance, he had 
to prosecute one Budan Sahib (defendant in 
Original Suit No. 23 of 1901) before the 
Deputy Magistrate, Erode, for criminal 
misappropriation, that he obtained conviction 
in that prosecution and that he recovered 
Rs. 100 out of the fine imposed on Budan 
Sahib which he handed over to plaintiff, tliat 
he had two more suits on the file of the 
District Munsif, Erode, in which he had to 
represent the plaintiff and that, at the 
plaintiff’s instance, he had to give advice in 
connection with the appeals in those suits 
as far as the High Court, though they ended 
against the interest of the plaintiff. He 
says that the prosecution of the criminal 
case (C. C. No. 43 of 1903) against 
Budan Sahib (defendant in Original Suit 
No. 23 of 1901) occupied about three 
months, during which lie had to instruct 
Mr. Wilkins on behalf of the prosecution. 
He also says that ho looked upon this 
prosecution as part of his duties as Receiver, 
as he instituted the criminal complaint 
against Budan Sahib in his capacity as 
Receiver after discovering that he was guilty 
of criminal misappropriation. I think it 
would fairly fall within the purview of his 
duties as Receiver to do all that is necessary 
for realising the amounts due to the plain- 
tiff and if he found that any debtor to the 
©state was guilty of misappropriation, he 
would be warranted in prosecuting him 
-criminally and also in recovering the amount 
from him in a Civil Court. Besides he has 
obtained from the prosecution of this case 
Rs. 100 which he paid as Receiver into the 
hands of the plaintiff. The appellant says 
finally that he did his work as Receiver as 
diligently as he could. He asked the 
plaintiff to give him credit for Rs. 500 
through Exhibit lY, but he got no reply to 
it. As I have stated already, the 
appellant is a well-known District 
Court Pleader of long standing and is at 


present Municipal Chairman of Coimbatore. 
I find no reason to discredit his statement 
when ho says that Rs. 500 is by no means 
an excessive remuneration for all the work 
and labour involved in his Receivership of 
five years on behalf of the plaintiff. The 
main objection urged by the plaintiff to the 
appellant’s claim is that he was negligent 
in his duties as Receiver, that he allowed 
decrees to get time-barred to the extent of 
Rs. 8.14 and odd and that he failed to 
transfer the decree ho obtained to the name 
of the plaintiff. The plaintiff also says 
that the order of the District Court 
(Exhidit Via) is no order, but merely a 
suggestion. I liavo already pointed oUt in 
my judgment that the plaintiff agreed to 
pay Rs. 300 to the appellant as compensation 
for his labour before the order of the Dis- 
trict Court (Exhibit Via) was passed. The 
appellant admits that ho was discharged 
from his Receivership except for the purpose 
of transfer of the decrees obtained by him 
to the plaintiff’s name. There were about 
21 decrees, most of them being small cause 
decrees, and the aggregate amount covered 
by them was about Rs. 500. The appellant 
says that he did not ask the plaintiff to 
provide him with funds for effecting the 
transfer of decrees as the plaintiff told him 
that it was not worth while to collect the 
decree amounts as they were very small. 
He also says that it was the plaintiff’s 
duty to produce the stamp papers and have 
the decrees transferred. Though he might 
have given the plaintiff* notice that ho would 
not be responsible for the non- transfer of 
the decrees as she had not produced the 
necessary stamp papers, I think the appel- 
lant cannot be blamed for the non-transfer 
of decrees. He swears to it that both 
Mrs. Simon and her clerk told him that 
the decree amounts were trivial and that 
they did not think it worth while to collect 
them. The plaintiff’s clerk who was in 
Court at that time would not stop into the 
box and contradict the appellant on the 
point. In fact the plaintiff has not chosen 
to let in any evidence whatever to support 
her allegations about the charge of neglect 
of duty, etc., against the appellant. I have, 
therefore, to choose between the sworn 
testimony of the appellant on the one side 
and the mere statement of the plaintiff on 
the other Unsupported by evidence, and 1 
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have no hesitation in accepting the former 
in preference to the latter. I think the 
labour involved in the appellant’s work as 
Receiver, as disclosed by his deposition and as 
stated in Exhibit VI (6) before the District 
Court, fully deserves Rs. 500, and the 
plaintiff has shown no grounds for holding 
that this sum is not duo to the appellant in 
the circumstances of the case. I, therefore, 
record my finding on the issue in favour 
of the defendant-appellant and against the 
plaintiff-respondent. 

This second appeal coming on this day 
for final hearing after the receipt of the 
findings of the lower Appellate Court upon 
the issue referred by this Court for trial, the 
Court delivered the following 

JCJDGMFjN’T. — W e accept the finding and 
modify the decree of the lov/er Appellate 
Court by awarding to the plaintiff, in 
addition to the amount already awarded to 
her, the sum of Rs. 2G0 with interest at 9 
per cent, from 15th September 190 i to date 
of suit and future interest at 6 per cent. 
The parties will bear their own costs in 
second appeal. 

Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Misorllaneous Appeal No. 59 op 1913. 

February 13, 1914. 

F resent \ — Mr. Lindsay, J. C. 

NANHE MAL— Insolvent 
versus 

EMPEROR THROUGH RAGHUBIR 
PRASAD AND OTHERS — ObJE TORS. 

Provincial Inmlveucy Act (IH of 1907^, 43 — Bui 

faith of dehtnCy Jnlge'n poiocr to take cognizance of — 
Act of bad faithf effect of — Adfndication^ order of. 

Under section 43 of tlio Provincial Insolvency Act, 
a Judge can take cognizance of the bad faith of a 
debtor at any time, whether before or after the 
making of the order of adjudication, although it may 
bo that the Court has no power to refuse to make an 
ordpr of adjudication merely because an act of bad 
faith is proved. 

Hamid Ali v. Ihtishcim Ali, 6 Ind. Cas. 748; 13 0. 
0. 94 and Udai Chnnd Maity v. Rim Kamir Khara^ 
7 Ind. Cas. 394; 15 C. W. N. 213, distinguished. 

Appeal against the order of the District 
Judge, Lucknow, dated 19th November 
1913. 
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Mr. Bahadurjly for the Appellant. 

The Government Fleader, for the Crown. 

JUDGMENT. — The facts of this case are 
as follows : — 

On the 12th July 1913 a petition in 
insolvency was presented in the Court of 
the District Judge of Lucknow by Hira 
Lai and his son Nanhe Mai, two persons 
who had been carrying on business in 
Lucknow as cloth -dealers. 

In the list attached to the petition were 
exhibited debts to the amount of Rs. 2,465 
odd. There was also a statement of assets 
said to consist of debts due to the ap- 
plicants, amounting to Rs. 130 odd, stock 
in trade to the value of Rs. 18 and 
moveable propetry worth Rs. 34. 

Notices were issued to the creditors and 
after they had been served the Judge began 
his inquiry. 

On the 27th August 1913 Hira Lai, 
one of the petitioners, made a statement. 
He said the business had got into debt 
on account of payments for rent and interest. 
Ho stated that ho and his son began the 
business with a capital of Rs. 50 and that 
they had to close down as the shop didn’t 
pay. 

He produced three volumes of account 
books and the Judge then adjourned the 
case till the 22nd October to allow of 
these books being examined by the creditors. 

On this latter date it was ascertained 
from the accounts that between June 1910, 
and June 1912, the petitioners had bought 
Rs. 19,400 worth of stock and had sold 
Rs. 15,077 worth. 

The Judge then pointed out that these 
accounts did not explain what had become 
of the stock unsold. In the petition it 
had been stated that there was only about 
Rs.l8 worth of stock left. He adjourned the 
case to a further date to enable the 
petitioners to produce some intelligible 
account and to explain what had become 
K)f the vsurplus stock. 

On the 12th November Nanhe Mai stated 
he could not explain the accounts which 
had been kept by a clerk. Another week’s 
adjournment was given to afford the 
petitioners a chance of explaining where 
the stock unaccounted for was. 

On the 19th November Nanhe Mai was 
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examined. He admitted that the books 
showed purchases of B-s. 18,204 worth of 
stock. He stated that no accounts had 
been kept later than July 1912, and at 
that time there was Rs. 2,000 worth of 
stock in the shop and added that business 
was then carried on for about a year 
without any profit bein^j earned. Nanhe 
Mai said that cloth was sold at cost price 
to attract customers. 

The Judge then took action against Nanhe 
Mai under section 43 of the Provincial 
Insolvency Act. He charged him with an 
act of bad faith in that he neglected and 
refused to give a true account of the 
causes of the indebtedness of the business 
and in particular by asserting that lie and 
his father had for three years been selling 
cloth at cost price to attract customers. 
Nanhe Mai was called upon to answer this 
charge. He repeated his previous allega- 
tions and the Judge then found him guilty 
and sentenced him to three months’ simple 
imprisonment. 

Nanhe Mai has now appealed against this 
order. It is contended, in the first place, 
that the Judge acted contrary to law in 
holding any inquiry into tlie conduct of 
the debtor before he made his order of 
adjudication. In this connccion two cases 
were relied upon, Hamid AH v. Ihtiahnm AH 
(l) and Udal Ghand Maity v. Ham 
Kumar Kliara (2). Both of these were cases 
in whicli a petition had been dismissed on 
the ground that the applicants had been 
guilty of bad faith, and it was held that 
questions of this kind could not be consider- 
ed for the purpose of determining whe- 
tlier an order of adjudication should be 
made or not. It was further stated in 
both cases that such matters could properly 
be considered when the debtor made an 
application for discharge. 

In this case there is no question of 
refusal to make an order of adjudication— 
the petition of Nanhe JMal and his father 
has not been dismissed. The rulings 
referred to have no direct application here. 

I can find nothing wliatever in the 
language of section 43, or in any other 
section of the Act which prohibits the 

(1)6 Jud. Caa. 7*18; J.S (). 0. 94 
, (2) 7 Ind. Cas. 394; 16 C. W. N. 213. 


Judge from taking cognr/ance of an act of 
bad faith at any time. The debtor is 
liable under section 43 for any act of 
bad faith committed, whether before or 
after the making of the order of adjudication, 
and I can see no reason why the Court 
should not in these circumstances deal at 
once with an act of bad faith committed 
before adjudication, althougli it may be that 
the Court has no power to refuse to make an 
oi*der of adjudication merely because an act 
of bad faith is proved. 

It cannot, I think, be successfully main- 
tained that because section 44 of the Act 
contemplates an inquiry into the behaviour of 
the debtor before it grants him an order 
of discharge, tlie Court is in any way 
restrained from making sucli an inquiry at 
any other time for the purpose of deciding 
Avhether or not an offence has been committed 
under section 43 of the Act. 

Accordingly I am unable to hold in the 
appellant’s favour that the District Judge 
acted contrary to law in inquiring into 
and deciding a charge of bad faith prior 
to the making of an order of adjudication. 

Tlie other plea put forward is that the 
facts alleged do not show any act of bad 
faith committed by Nanhe Mai in the 
performance of the duties imposed on him 
by section 43. But one (ff the duties 
enjoined by that section (see sub-section 1) 
is that of giving such aid in the realisa- 
tion of his property as the (h)urt may 
require— and obviously this includes the 
duty of giving information wdiich will 
enable the Court to get possession of the 
debtor’s property in order to make it 
available for the liquidation of his debts. 
This informatiori must come in the first 
instance from the debetor — and it cannot 
be doubted that the obligation is to 
give true irifoi*mation. The accounts put 
forward by the appellant afforded no 
explanation of the disposal of the stock shown 
to be unsold. The Judge wanted to know 
where that stock was, and all that the 
appellant chose to say was that he did not 
know and to add, what is on the face of it 
a false statement, that he and his father had 
for three years been carrying on a business 
without any profit and had sold close on 
Rs. 20,000 worth of stock at the same price^ 
which they had paid for it. 1 cannot holdj 
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that the Judge was wrong in thinking that 
Nanhe Mai’s statements amounted to a 
grossly perverse attempt to witlihold informa- 
tion which it was his duty to put at the 
disposal of the Court. The facts speak for 
themselves and bearintg in mind the unusual 
opportunities which the Act affords to 
dishonest debtors in the matter of obtaining 
the protection of an adjudication order, I 
do not feel dispoH:‘d to encourage the notion 
that a petitioner can ho allowed to come 
forward and make reckless and untrue 
statements touching the conduct of his 
business so as to prevent the Court from 
laying its hands ux)on his assets. 

I see no reason to interfere with the Judge’s 
order and I dismiss the appeal./ 

Appeal iUsnussed. 


BOMBAY HIGH COURT. 

Second Ci\id Ai'J’Eae No. 342 ok 1912. 
March 6, 1914. 

V resent '. — vSir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Batclielor, 
MANILAL POPATLAL— PuiNTiKF— 
Akpeeeant 

versus 

KHODABHAI SARTANSING— 

13 E P E N DA NT — Rk S IM )N DENT. 

OtijarKti Tahih’dai.'i' Ad {Boin. Ad ]Yo/1888),<< 20B 
— ihle\ uKunmuj of—Chtim not .'Hibtuiffed irithin 
six hioufhs — Cl nianijf pro’^ecufing his daim in Cuud. 

/I assorton that he \>as entitled to excrei.se the 
riglits of a mortgagee in respect of certain property. 
The claim was negal ived in the Subordinate Judge’s 
Court. A apjiealed After the appeal was filed the 
projiorty passed under the management of the 
Tulnkdari Settlement Officer under the Gujarat 
Talukdars’ Act, who issued a notification under section 
29B of the Act calling upon claimant.s to submit 
their claims within six mouths. A’s appeal did not 
come on for hearing until some montlis after the noti- 
fication but when heard it was decided in his favour. 
After the period of six months from the date of the 
notification had expired, the officer, as representing 
the estate to which the property belonged, appealed 
against the appellate (h'cree. That appeal failed. A 
thereafter applied under section of the Act for 
a certificate in order that ho might proceed with the 
execution of the decree; 

Heldf that A was unable to put forward his real 
claim at the date of the notification, that at the date 
of the notice ho was unable to comply with it within 
the meaning of section 29 B (3) and that the inability 
continued during the period of six months from the 
ctato of the notifii*ation. 


m 

The word ‘unable’ in section 29B (3) is not confined 
to physical inability on the part of the claimant. 

Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal 
No. 219 of 1911, confirming the order 
passed by the Subordinate Judge of 
Dhandhuka and (logo in Datkhast No. 429 of 
1910. 

Mr. Inverarity, with him Messrs, ilf. K, 
Mehta and N, K, Mehta, for the Appellant. 

Mr. G. S. Mulgaonkar, for the Respondent. 

JU DGrMBNT. — In the year 1904 the plaint- 
iff Chhaganlal Kishordas sued the respond- 
ents, who were miuor.s represented by the 
Talukdari Settlement Officer as their guardian, 
for a decree upon a mortgage. In 1905 the 
Subordinate Judge granted him a personal 
decree only for Rs. 2, 360 and costs, but the 
mortgage was held to he invalid under the 
provisions of the Gujarat Talukdars’ Act. On 
the 27th of September 1905, the plaintiff 
filed an appeal. On the 21st November 
1905, the Talukdari Settlc-i^nt 0::i?er took 
over the management of the estate under the 
Gujarat Talukdars’ Act. On the 24th of the 
same month notice of the plaintiff’s appeal 
wa.s given to the Talukdari Settlement Officer, 
and on the 28th of December that officer 
issued a notification under section 29B of the 
Gujarat Talukdars’ Act calling upon claimants 
to submit their claims within six months 
of the date of the notification. On the 14tli 
of March 1906, the District Court decided the 
appeal in favour of the plaintiff, liolding that 
he had a valid mortgage upon the property 
6f the defendants, and on the 16th of that 
month on the application of the office of the 
Talukdari Settlement Officer a copy of the 
District Court’s decree was sent to him. 
Then in July, after the period of six months 
from the date of the notification had expired, 
the Lalukdari Settlement Officer, as represent- 
ing the defendants, appealed against the 
District Court’s decree. That appeal failed. 
The plaintiff thereafter applied under section 
29E of the Gujarat Talukdars’ Act to the 
Talukdari Settlement Officer for a certificate 
in order that he might- proceed with the 
execution of the decree. He received a reply 
on the 12th of August 1908 that as he had 
not submitted his claim within six months of 
the date of the publication of notice under 
section 29B his claim was deemed to have 
been fully discharged, and, therefore, his 
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request for the grant of a certificate would not 
be complied with, After one month from 
the date of the receipt of that reply the 
plaintiff has applied to the Court for execu- 
tion. 

The Talukdari Settlement Officer relies 
upon the provisions of section 29B (3) that 
“every claim not submitted in compliance 
with a notice shall, save in certain cases, be 
deemed for all purposes and on all occasions, 
whether during the continuance of the 
management or afterwards, to have been 
duly discharged.” That provision, however, 
is subject to an exception stated in the same 
section in these words: — ‘ Unless in any suit 
or proceeding instituted by the claimant, 
or by any person claiming under him, in 
respect of any such claim, it is proved to 
the satisfaction of the Court that he was 
unable to comply with the notice publish- 
ed under sub-section (1).” 

We have now before us a proceeding in 
execution instituted by the claimant, and the 
question is whether he has proved to the 
satisfaction of the Court that he was unable 
to comply with the notice of the 28th 
December 1905. The learned Subordinate 
Judge was of opinion that the inability must 
be some physical inability on the part of the 
claimant. If that is so, it is difficult to 
understand why physical inability should be 
an excuse where a suit has been instituted and 
not an excuse where a suit has not been 
instituted. We are, therefore, of opinion 
that the word ‘unable’ is not confined to 
physical inability on the part of the claimant. 

Now, at the time of the notice on the 
28th December 1905, what was the claimant’s 
position He had asserted that he was 
entitled to exercise the rights of a mortgagee 
in respect of certain property belonging to 
the defendants, who were represented by 
the Talukdari Settlement Officer, and whose 
property on the 21st of November passed 
under the management of that officer under 
the Gujarat Talukdars’ Act. His claim had 
been negatived in the Subordinate Judge’s 
Court, but he had appealed to the District 
Court and that appeal did not come on for 
hearing until some months after the notifica- 
tion under section 29B. How then could he 
advance his real claim at the date of the 
notification? The first Court had held that 
the claim, vy’hicb he contended he was entitled 


to put forward, was an invalid claim. But he 
did not accept that decision. But if .Jie had 
put forward his mortgage claim before 
the Talukdari Settlement Officer, that officer 
would have at once met him by the decree in 
which he had only been granted a decree for 
money and costs. We think, therefore, that 
he was unable to put forward his real 
claim at the date of the notification, and at 
the date of the notice he was unable to comply 
with it within the meaning of section 29B 
(3). The period allowed to the Talukdari 
Settlement Officer for appealing against the 
decree of the District Court enabled that Officer 
to keep the matter of the finality of the District 
Court’s decree in dnhio until after the expiration 
of six months from the date of the notification, 
and then when that period had elapsed he 
filed an appeal to the High Court. Under 
these circumstances wo think that the inabil- 
ity of the claimant continued during that six 
months. We, therefore, decide the case 
against the Talukdari Settlement Officer with- 
out taking into consideration the injustice of 
the contention that he has received no notice 
when he was actually a litigating party in the 
proceeding in which the claim was finally 
settled. If the claim had been duly discharg- 
ed under section 29B (3) it k difficult to 
understand why the Talukdari Settlement 
Officer took the trouble to appeal to the 
High Court. The plaintiff must have his 
costs throughout. 

Appeal nccepled. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3244 of 1910. 
May 8, 1913. 

Presefd: — Mr. Justice Richardson and 
Mr. Justice Mallik. 

NARENDRA NARAIN SINGH and others 
Plaintiffs -Appellants 
versus 

GOPI SUNDARI DASY A— Defendant- 
Respondent. 

Bengal Cess Act (IX of 1880[j, ss. 43, 44, 46, 48, 96— 
*Interest\ Cleaning of — Basis of distribution of cesses 
amony co-sharers — Valuation of shares as between co- 
sharers— Jurisdiction — Burden of proof. 

After opening a separate account for the purposes 
of the payment of land revenue the onl^ wajr iu 
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which a co-proprictor can obtain an apportionment 
of the C0SS0S4 payable by him on any basis other than 
the basis of the amount of land revenue to which he 
is liable# is by preferring an objection in accord- 
ance with the procedure proscribed by section 44. 

Section 48 of the Bengal Cess Act gives any share- 
hold(‘r in an estate, who may have paid tho road- 
oess and public works cess payable in respect of such 
estate or any part thereof in excess of tho amount 
proportionate to his own interest in sueh estate, a 
right to recover from his co-sharers any amount jmid 
by him on account of their respective shares and 
interests. 

The w'oids “proportionate to his own interest” in 
section 48 refer to tho share of tho estate hold by 
the share-holder and not to valuation of that sharo 
or the income which ho derives from it. 

Tho word “intorcst” in section 48 means an in- 
terest of a kind capable of being entered in the Land 
Ilegititer. Tho section implies that the co-sharers as 
between themselves are bound to pay in proportion 
to thoir respective shares without regard to the 
valuations ot those shares submitted to or adopted 
by the Collector for the purpose of determining tho 
total amount of cesses payaldt*. 

Tho basis of distribution of cesses is the land 
revenue payable, or, in other words, the sharo or 
interest recorded in tho Land Kegister and not, in 
the first instance, tho valuation (for road cess x>ur- 
poses) of the new estates. 

Until a separate apjmrtionment is obtained by a 
share-holder under the provisions of the Act, the 
extent of his liability for cesses as between himself 
and his co-sharers is the extent of his share or 
extent of his liability for land revenue. 

If a share-holder comes into a Civil (h)urt to jecover 
from his co-sharer a sum paid in excess of the eess(‘s 
jiayable by him and if the question arises whether 
the valuation submitted by him to the Collector is or 
is not correct, the burden is on him to prove that it 
is correct, because under section 95 the return filed 
by him is only atlmissible in evidence ogaiio-t, and 
not in his favour. 

Appeal against the decree of the Sub- 
Judge, second Court, Pabna and Bogra, dated 
29th August 1910, affirming that of tho 
Munsif, second Court, Pabna, dated 21.st De- 
cember 1909. 

Babu D. N. Oliahrarvarti and Shama Cliaran 
Boy, for the Appellants. 

Babu Bam Chandra Majnmdar, for the 
Respondent. 

JUDGMENT. — The plaintiffs and the 
defendant in the suit were joint proprietors 
in equal shares of an estate called Islampur. 
Tho estate was valued by the Collector for 
the purposes of road and public work cesses 
at Rs. 65,075 odd. The amount of cesses 
assessed upon that valuation was Rs. 3,543 
cdd. The parties each paid annually half 
of the tolal cesses assessed, that is, they 
paid in proportion to their shares in the joint 


estate or, which is the same thing, in pro- 
portion to the amount of land revenue for 
which each was responsible. Subsequently 
the defendant opened a separate account 
for the purpose of the payment of land 
revenue and in connection with that separate 
account, the Collector proceeded under section 
44 of the Bengal Cess Act ( IX of 1880) 
to apportion half the cesses to the plaintiffs* 
share and half the cesses to the defendant’s 
share. The defendant took no objection 
such as is contemplated by clauses (2) and 
(4) of section 44. On this suit the plaintiffs 
claim to recover from the defendant a ceriain 
sum which they say they paid in excess of 
the cesses properly payable by them. The 
claim is in respect of cesses paid both 
before and after the separate account was 
opened. In regard, however, to the period 
after the separate account was opened the 
claim is no longer pressed. In regard to 
the period before the separate account, the 
plaintiffs rest their case on tho valuation 
rolls submitted by the parties. They allege 
that they valued their shares at Rs. 3,245 
odd while the defendant valued her share 
at Rs. 3,329, and they assert that they are 
entitled to recover from the defendant in 
this suit the cesses paid by them prior to 
tho opening of the separate account in 
excess of the amounts which would have 
been payable by them had the total 
amount of cesses been apportioned between 
them.selvcs and the defendant in the pro- 
portion of the two sums we have just 
mentioned. They assert further that they ard 
entitled to enforce such a claim under section 
48 of the Bengal Cess Act. 

In regard to the period subsequent to the 
opening of the separate account the plaintiffs 
originally claimed in their plaint that they 
were entitled to a declaration that the 
apportionment made by* the Collecter under 
section 44 should be altered in the manner 
we have already indicated. That part of the 
case, however, has, as we have already said, 
been abandoned in this Court and need not, 
therefore, be considered. It may be well, 
however, to say in this connection that it is 
now admitted that after the opening of a 
separate account for the purposes of the 
payment of land revenue the only way in 
which a co-proprietor can obtain an appor- 
tionment of the cesses payable by hipa on 
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any basis other than the basis of the amount 
pf land revenue to which he is liable, is 
by preferring an objection in accordan(‘0 
with the procedure prescribed by section 44. 
The plaintiffs did not take that course atid 
it is now conceded that they cannot come 
to the Civil Court to rectify the apportion- 
ment made by the Collector and that the 
Civil Court has no jurisdiction to alter that 
apportionment. 

To return to the period prior to the 
opening of the separate account, during 
that period the joint estate was liable 
under the provisions of the Public Demands 
Recovery Act for the whole amount of the 
cesses assessed. There was no separate 
apportionment of the amount of cesses pay- 
able by each co-sharer. It is argued, there- 
fore, for the plaintiffs, the appellants before 
us, that the Civil Court can step in and 
adjust the contributions due from the co- 
sharers as between each other upon an 
equitable basis. The basis suggested here 
is the valuation of their shares as made 
by their respective proprietors. We are of 
opinion, however, that section 48 of the 
Act does not contemplate such a claim. 
That section gives any share-holder in an 
estate, who may have paid the roadeess and 
public works cess payable in respect of such 
estate or any part thereof in excess of the 
amount proportionate to his own interest in 
such estate, a right to recover from his 
CO -sharers any amount paid by him on 
account of their respective shares and inter- 
ests. As we read the section the wordn 
“proportionate to his own interesf’refer to 
the share of the estate held by the share- 
holder and not to valuation of that share or 
the income which ho derives from it. The 
word “interest” and the words ‘ shares and 
interests” used in this section may be com- 
pared with the words specified share or 
interest” used in clause (1) of section 46. 
In that clause what is meant is obviously a 
share or interest of the nature of the shares 
and interests recorded in Part I of the Collec- 
tor’s Land Register. The word “interest” in 
section 48 seems to us to mean an interest 
of that kind, that is an interest of a kind 
capable of being entered in the Land 
Register. In our view section 48 according 
to its true meaning implies this that the 
co-sharers as between themselves are bound 
to pay in ' proportion to their respective 


shares without regard to the valuations of 
those shares submitted to or adopted by the 
Collector for the purpose of determining 
the total amount of cesses payable. In 
support of that view we may refer to section 
43. That section lays down that in case of 
partition of an estate under tlie Estates Parti- 
tion Act the total valuation of the original 
estate is to be distributed in the first instance 
by the Collector over the newly found 
estates proportionately to the land revenue. 
The basis of distribution is, therefore, the 
land revenue payable, or in other words 
the share or interest recorded in the Land 
Register, and not, in the first instance, the 
valuation (for road-cess purposes) of the ne .v 
estates. The scdieme of the Act seems to 
us to be that until a separate apportionment 
is obtained by a share-holder under the 
pi'ovisions of the Act, the extent of his 
liability for cesses as between himself and 
his co-sharers is the extent of his share on 
the extent of his liability for laa-l re venue. 
In the present case the plaintiffs as alre:idy 
mentioned, might have obtained a separate 
apportionment under section 41 j. Section 
44 deals with revenue paying estate.^. In 
the case of such estates the opening of a 
separate account for land revenue purposes 
seems to be a condition precedent to the 
opening of a separate account for cess pur- 
poses or to the re-distribution between the 
different share-holders of the total amount 
of cesses payable. Section 46, which we 
understand has been extended by the 
Local Grovernment to all Districts in Rengal, 
deals with the case of revenue-free 
estates. The result is that, in our opinion, 
this suit is not maintainable under section 48. 

Having arrived at that conclusion, it is 
hardly necessary for us to go into another 
question which was argued, namely, whether 
the plaintiffs have proved the valuation of 
their share. In regard to that question the 
record is not in a very satisfactory state. 
Both the Courts below have found that the 
plaintiffs have failed to prove as between 
themselves and the defendant that the pro- 
per valuation of their share for roadeess 
purposes is Rs. 3,245. They put their claim 
on an equitable basis and obviously if the 
suit were maintainable at all, it would be 
open to the defendant to raise the question of 
valuation. It would not be equitable that the 
plaintiffs should succeed on the basis of a 
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valuation made by themselves, if that 
valuation be an undervaluation. We do 
not desire to say that the Courts are wrong 
in saying the valuation had not been proved, 
although there may be ground for supposing 
that the parties were agreed as to the 
amount at which they had valued their 
respective shares and as to the correctness 
of the valuation. All we desire to say is 
that if a share-holder comes into a Civil 
Court for such a purpose as the present 
and if the question arises whether the 
valuation submitted by him to the Collecitor 
is or is not correct, the burden is on him 
to prove that it is correct, because under 
section 95 the general rule is that the return 
filed by him is only admissible in evidence 
against and is not evidence admissible in his 
favour. 

The result is that this appeal is dismissed 
with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order 'No. 90 
OF 1912. 

August 6, 1914. 

Present : — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

MOTAYENGATTTL KRISHNA 
PAN I KK AR — Depb ndant — Appe llant 

versus 

KEZATATH KRISHNA MPINON— 
Plaintiff — Respondent. 

Tranafer of Property Act (J V of 1H82), s. 83 — Deposit 
of money — Mortgagee drawing money — Mortgagor^ 
whether can object. 

When a mortgagor deposits the mortgago-monoy 
into Court under section 83 of the Transfer of 
Property Act, it is no longer his, and he cannot 
object to the mortgagee drawing the same from 
the Court. 

Appeal against the decree of the Court of 
the Subordinate Judge of South Malabar at 
Galicut, in Appeal Suit No. 650 of 1911, 
preferred against that of the Court of 
the District Munsif of Tirur, in Miscellaneous 
Petition No. 2009 of 1911, in CKriginal 
Suit No. 304 of 1909. 

- Mr. K. P. Govinda Menon^ for the Appel- 
lant. 


369 

j 

KAOJI KERHAV DESHMUKH V. KRIRHNABAO. 

JUDGMENT. — The application of the 
mortgagee (appellant defendant) is, in sub- 
stance, not for compelling the mortgagor 
(respondent-plaintifE) to tahe delivery of 
the mortgaged property from the appellant 
but ior the issue of a cheque in favour of the 
appellant for the amount deposited in Court 
by the respondent. 

The money was paid into Court by the 
respondent expressly in order that the 
appellant, who was entitled under the decree 
to have the property sold in default of 
such payment, might not bring it to sale 
and miglit draw the amount from Court. 
The money became the money of the ap- 
pellant as soon as it was so deposited 
and the plaintiff cannot be heard to object 
to the appellant rccci\ing a cheque to draw 
that money from the Court. 

The lower Court’s order is set aside and 
the Munsif’s order restored -with costs on the 
respondent (plaintiff) in all Courts. 

Appeal allowed. - 


BOMBAY HIGH COURT. 

First Civil Appeal No. 184 of 1911. 

March 26, 1914. 

Present: — Sir Basil Scott, Kt., Chief 

Juvstice, and Mr. Justice Batchelor. 

RAOJI KESHAY DESHMUKH-- 
Defendant — Appellant 
versus 

KRISHNARAO ANANDRAO-- 
Plaintiff — Respondent. 

Limitation Act (IX of 1908Jy s. b—Judge provision- 
ally admitting appeal as within time- -Competency of 
Coui't at heating to decide question of limitation — 
Practice. 

Whore a Judge has provisionally admitted an 
-appeal to the file in the absence of the respondent^ 
there is no objection to the Judge entertaining and 
deciding at the hearing the question wiietUer there 
Was suftlcieTit cause under section 6 of the Indian 
Limitation Act for extending time for filing the 
appeal. 

First appeal from the decision of tlie Addi- 
tional First Class Subordinate Judge at Nasik, 
in Appeal No. 556 of 1910, dismissing as time*- 
barred the appeal from the decision of the 
Becorid Ukss Subordinate Judge at Sinnar^ 
in Civil Suit No. 464 of 1909. 

Mr. B. B. Desai, for the Appellant. 

Mr. G. S. Bao, for Respondent. • 

JUDGMENT: — We cannot saj that as a 
matter of law there was sufRcient cause -for 
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6}(tending the time tinder section 5, and 
we do not think there was any objection to 
the learned Judge entertaining the question 
after he had provisionally admitted the appeal 
to the file in the absence of the respondent. 
We are of opinion that this is a second 
appeal and not a first appeal, because it 
is an appeal from a decree of an Appellate 
Court. We dismiss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT, 

Letters Patent Appeal No. 87 op 1910. 
June 28, 1913. 

Present: — Sir Lawrence Jenkins, Kt., Chief 
Justice and Justice Sir Asutosh 
Mookerjee, Kr. 

KHETRAMANI DASEE— Plaintiff- 
Appellant 
versus 

DHIRENDRA NATH ROY— Defendant- 
Respondent. 

Will — Residuary legatee^ right of, to claim account 
frmn executor — Account filed in Probate Court — E.eecu- 
tor, whether discharged from all liability — Limitation 
Act (IX of 1908), 8ch, I, Art. 123 — Heir of executor, 
liability of. 

As a residuary legatee is entitled to recover his 
legacy or share granted under a Will, he has a right 
to get such an account from the executor as is 
necessary for the purpose of ascertaining what the 
residuary share is. 

In a suit brought against an executor for the 
purpose of enforcing a right to the residue under a 
Will, the executor cannot plead that he is discharged 
from all liability to account because he has tiled 
certain accounts in the testamentary jurisdiction. 

Bissell V. Axtell, (1688) 2 Vern. 47; 23 E. R. 641; 
1 Eq. Ca. Ab. 12, xd. 9; 136, pi. 4 aad Khitish Chandra 
Acharya Chowdhury v. Osmond Beeby, 14 Ind. Cas. 4; 
16 C. W. N. 616;'39 C. 687, referred to. 

A suit by a residuary legatee to recover her legacy 
or share falls under Article 123 of the Limitation Act 
of 1908 and is not barred if brought witliin 12 years 
from the time when the share became payable. 

The heir or representative of a deceased executor 
is not personally liable for any breach of obligation 
by executor, but is liable to the extent of the assets 
received from the executor’s estate. 

Letters Patent Appeal by the plaintiff from 
the judgment of Mr. Justice Richardson. 

Babu Provash Chandra Mitter with him 
Babu Surendra Madhab Mallih, for the 
Appellant. 

Babu Bipin Chandra Mallik, for the Re- 
spondent. 

JUDGMh]NT. 

Jenkins, C. J. — ^Much time, and L fear 
expense, has been wasted op this litigation. 


for I cannot help thinking that the true 
nature of the suit has been misunderstood. 
Though I would not hold the plaint up as a 
model of good drafting, still I think it is clear 
what its purpose is. The plaintiff is the 
widow of a deceased testator. Her case is 
that she obtained under her husband’s Will 
a share in his residue for the interest in- 
dicated in the Will. The executor of that Will, 
according to her, was one Ashutosh Roy who 
died on the 2nd of January 1904, leaving the 
present first defendant his sole heir. The testa- 
tor died on the 21st January 1895 and Probate 
of the Will was taken out by Ashutosh Roy 
on the l4th of November 1895. The plain- 
tiff says that there were considerable assets, 
that the estate remained in the hands of the 
executor Ashutosh up to his death, and was 
not handed over to her or her co-residuary 
legatee even on his death. It is in these 
circumstances that she has instituted this 
suit. The lower Courts have unanimously 
rejected her claim. T’here seems to be an 
idea running through the judgments that a 
residuary legatee cannot obtain an account for 
the purpose of recovering her legacy unless there 
is some allegation of misappropriation or 
devastation or something of that sort. 
But it is clear that a residuary legatee is 
entitled to recover her legacy or her share 
in it, and in the generality of cases, that 
would involve an account for the purpose of 
ascertaining what that share was, and that is 
all that the plaintiff really seeks in this case. 
The learned Yakil, who appeared for the 
plaintiff, conceded that on her plaint, as it is 
framed, the plaintiff cannot ask for an account 
on the footing of wilful default, but main- 
tained that she is entitled to get such an 
account as is necessary for the purpose of 
ascertaining what the residuary share is to 
which she became entitled under her hus- 
band’s Will. This, for some reason that I do 
not appreciate, all the Courts have rejected. 
There has been some suggestion that the 
executor is discharged from all liability to 
account because he has filed certain accounts 
in the testamentary jurisdiction, but that is 
not a sufficient answer to a suit brought 
against an executor for the purpose of en- 
forcing a right to the residue under a Will. 
In support of this I need only refer to Bissell 
V. Axtell (1) to which attention was drawn in 

(1) (1688) 2 Vern. 47; 23 E. R. 641; 1 Eq. Oa. Al), 
12, pi. 9; 136^ pi. 4. 
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Khitish Ohandra Acharya Chowdhury v. 
Osmond Beehy (2). 

Ifc has been suggested before us that per- 
haps there might be the bar of limitation. 
But this suit is one which comes within 
Article 123 and so is within time, for it was 
instituted within twelve years from the time 
when the share became payable. 

We accordingly reverse the judgment of 
Richardson, J., and the decrees of the lower 
Courts and send back the case that it may 
be determined whether the plaintiff is entitled 
to the legacy, that is to say, the share of 
the residue which she alleges was bequeathed 
to her by the testator. If accounts are 
necessary for the purpose of ascertaining 
that residue, those accounts must be directed. 
It is true that the executor is dead, but his 
estate, wliicli would be liable at least to the 
extent to which it was enriched, is represent- 
ed by the presence before the Court of his 
sole heir and representative. That does not 
mean that the heir or representative is 
personally liable for his father’s breach of 
obligation, if breach there was, but tliat ho 
is liable to the extent of the assets received 
from the father’s estate. Jt is an unfortunate 
feature in this case that the plaintiff is a 
pardanashin lady and the defendant is a 
minor who lias as his guardian his mother, 
also presumably a pardanashin lady, and in 
taking the account the Court will, of course, 
have regard to the fact that it is the father 
of the minor and not the minor himself who 
had direct knowledge of events, and will give 
such effect to that circumstance as may be 
required by the justice of the case. But at 
the same time the plaintiff is entitled, as far 
as possible, to have the residue ascertained 
and have her right to it established in this 
suit. The matter in dispute is not large. I 
have indicated what the position of the 
several parties is, and I venture to express 
the strong hope that when this case goes 
back to the Court of first instance, some 
arrangement may be made between the par- 
ties which will do away with the necessity 
of further litigation. 

There has been such misconception of the 
position that we think the proper order for 
costs will be that each party will bear his 
own coats up to this stage of the litigation. 

Mookbbjee, J. — I agree. 

Appeal allowed. 

(2) U Ind. Cas. 4j 10 C, W, N. 510i 89 C. 687, 


BOMBAY HIOH COURT. 

Civil Application (Extbaordinaky 
Jurisdiction) No. 271 op 1913. 

March 26, 1914. 

Present : — Sir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Batchelor. 
VELCHAND CHHAOANLAL SHAH-^ 
Plaintiff 
versus 

LIEUT. R. C. C. LISTON— 
Defendant. 

Civil Procedure Code (Act V of 1908), ss. 116, 
151 — Abuse of judicial process — Civil circulars of 
Bouibny High Court — Money-lender obtaining yro-noie 
— Agreement to refer to arbitration — Authority for 
Pleader to admit award — Decree in accordance ivith 
award set aside. 

On the 0th of July 1913 a money-lender obtained 
from an Officer a promissory note, and under date 
the 11th .July two other documents, one in the form 
of a reference to arbitration, whereby the Officer and 
the money-lender agreed to refer the matter of money* 
dealings between them to a Pleader and nominated 
him arbitrator to settle tlie accounts and pass a 
judgment against the Officer in favour of the money- 
lender on the strength of the promissory note, and 
the other document was a vahilpatra by the Officer 
appointing and authorizing a Pleader to appear in 
Court and admit the award tliat might be passed 
against him by tho arbitrator. On the 36th July, 
the money-lender made an application to the Court 
for tiling the award said to have been passed by tho 
arbitrator, and on tho 22nd of July tho Court passed 
a decree in accordance with the award: 

Jleldj setting aside the decree, that upon tho pro- 
ceedings it was quite clear that there was no point 
o f difference between the parties and that the Judge 
haa disregarded a circular of the High Court and 
allowed a most transparent abuse of judicial process. 

Civil application on a letter from the 
District Judge of Abmedabad. 

JUDGMENT. — In this case the Subordi^ 
nate Judge, Mr. Mobile, has disregarded a 
circular of this Court and allowed a most 
transparent abuse of judicial process. A 
money-lender obtains from an Officer at 
Aurangabad a promissory note for Rs. 4,931, 
payable in Abmedabad or in Baroda, with 
interest, dated the 9th of July 1913, and 
under date the 11th of July two other docu- 
ments are obtained from the Officer, one in 
the form of a reference to arbitration whereby 
the Officer and the money-lender agree to 
refer the matter of money dealings between 
them to Bhailal Nandlal, a Pleader of 
Abmedadad, and nominate him arbitrator to 
settle the accounts and pass a judgment 
against the Officer in favour of tho money- 
lender on the strength of the promissory 
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note of 9lh df July. Thu othut* document 
is a vahilpatra by the Officer appointing 
Yelchand Umudc^hand of AhmUdabad as his 
Pleader to authorize him to appear in the 
CouH of the First Glass Subordinate Judge 
of Ahmedabad and admit the awai'd that 
may be passed against him by Bhailal 
Nandlal in the matter of money transactions 
between himself and Velchand Chhaganlal. 
Both the last mentioned documents are on 
printed forms supplied presumably by the 
money-lender. Then a plaint is filed on 
the 16th of July by the money-lender’s 
Jl^uhhtyar stating that in order to settle the 
dispute relating to the promissory note of the 
9th of July the parties appointed the Pleader 
as Panch on the 11th, who decided the 
matter and made his award t)n the 16th 
directing that the defendant should pay the 
plaintiff at Ahmedadad Rs. 4, ^31 in cash by 
instalments and Its. 30 for Pleader’s fee; and 
the plaint prayed for a decree in terms of 
the award. Then there is an affidavit of 
the agent of tire money-lender, dated the 
21st of July, stating that as the defendant has 
at present no means to pay off the debt, wU 
appointed a Panch and the Panch fixed 
instalments as mentioned above. 

Mr. Mobile, the Subordinate Judge, on the 
22nd of July entertained the application to 
imss a decree in accordance with the so-called 
award. He says: — ‘ There appears to be a 
real point of difference between the plaintiff 
and the defendant, thAt is the amount duo by 
the latter to the former and the amount of 
ihstaltaients which the defendant should 
pay to the plaintiff.” It was <iuite clear upon 
the proceedings that there was no point of 
difference between the parties and no dispute 
as to the amount of instalments which should 
be paid. We regret that the first Class 
Subordinate Judge should have allowed his 
Court to be used for a proceeding of this 
Idnd, and it reflects but little credit on his 
judicial capacity that he should have 
I^rmitted it. We set aside the decree under 
sections 115 and 151 of the Code of Civil 
Procedure. 

Decree set aside. 


MADRAS HIGH COtJtlT. 

Second Aiteals TIos. 2013 20l5 of 1912. 

January 9, l9l4. 

Present: — Mr. Justice Aylirtg and 
Mr. Justice SadUsiva AiyUr. 

POTINEJII GANGTAH Xnd otitEtts-- 

PLAIiNTl ArVELL ANTS 

vCrS^is 

EAJA VENKATA RAMAYYA APPA 

ROW BAHADUR ZEMINDAR GARU 

AND OTHERS— DeFRNDANTS — ResI-OSCENTS. 

Res Landlord dnd fc'naiit—fen'dn't 

np adverse possessioji in Civil CouH — Decision ojf 
Revenue Court no bar. 

Whore an allogocl tenant sets up in a Civil bomt 
an independent title against his landlord the decision 
of a Revenue Court is not a bar to the Mme. 

Ragavn v. Rfijagopah 9 M. 39, distinguished*. 

Gamjaraju v. Kondireddiswami, 17 M. 106; Manichtt 
'Grinnani v. 'Runachandni Ayz/a/*, 21 M. 4S2; 
8 M. L. J. 2m, followed. 

Second appeals against the decrees of the 
District Court of Kistna in Appeal Suits Nos. 
186 to 188 of 11^08 re.spectively, pr(*f erred 
against those of the Court of the District 
Mun.sif of Bozwada, in Original vSuitsNos. 44^ 
to 451 of 1906 respectively. 

Mr. P. Narayanamnii'h^ for the Appellant. 

Dr. S, Swarnimdhany for the Respondents. 

These second appeals coming on for hear- 
ing on 5th August 1913, the Court delivered 
the following 

JUDGMENT. — We must accept the find- 
ing of the District Judge that the excess 
area of 2’ 12 Acres is an encroachment on the 
zemindar's land; but there remains the plea 
raised by the plaintiff that his lessors, 
defendants Nos. 3 and 4, had acquired a 
title by adverse possession. The plea, 
embodied in issue No. 4, has not been decided 
in either Court. The District Judge has 
held, relying on Payava V. ttajagopal (1), that 
the decisions of the Revenue Courts in 1905 
(copies filed as Exhibits I and II) operate 
as res judicaid^ so as to bar this plea. The 
decision in Gangarajn v. Kondireddiswami (2) 
is a distinct authority foT holding that in a 
case like the present Where the alleged 
tenant set up in the Civil CoUrt an independ- 
ent title against his landlord, the decision of 
the Revenue Court would not be a htifr to the 
same. Both these cases were considered by 
a Pull Bench in Manicka Qramani v. Pama- 

(1) 9 M. 89. 

(9\ i*r Tvr. ina 



Yol XXV] INDIAN 

PROMODE RANJAN OHOSn V. ABIJAN BIBI. 

chandra Ayyar (3) and a perusal of the judg- 
ments of the learned Judges in that case shows 
clearly that they did not intend or wish to 
dissent from Gangarajuv. Kondirpddimamii2) . 
Shephard, Officiating C. J., and Moore, J., 
while approving the decision in Bagava v. 
EajflfiropaZ(l), are careful to distinguish between 
cases where the alleged tenant did, and wherp 
ho did not, set up an independent title as 
owner. 

In our opinion the decisions of the Revenue 
Courts in these cases do not operate as 
res jmlicata^ 

We must, therefore, call for a finding 
from the District Judge on the 4th issue on 
the evidence already on record. One month’s 
time is allowed from the date of the receipt 
of this order for the submission of the finding 
and ten days will be allowed for filing objec- 
tions. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Kistna submitted the following 

FINDING. — These appeals have been 
remanded back by their Lordships of the 
High Court to give a finding on the 4th 
issue in the lower Court: 

‘‘Had the suit lands, measuring 57 cents in 
Original Suit No. 449 of 1906, 1 acre 3 cents 
in Original Suit No. 450 of 1906, and acre 0*52 
in No, 451 of 1906, been part and parcel of the 
land let to the plaintiff by the defendants Nos. 
3 and 4 for more tlian 12 years before the 
suit.” 

2. The plaintiffs are the lessees from 3rd 
and 4th defendants under Kxhibit A of 1903. 

I had intended to answer this, wJien 1 
stated in my judgment that the real area of 
the tnam w^as clearly given in the old 
survey of 1861, Exhibit El, and that in the 
new survey of 1891, Exhibit FI, the land 
in the possession of the Inamdars (3rd and 
4th defendants) liad grown by 2-12 acres. 
I wished to imply that 3rd and 4th defend- 
ants were in possession of the excess prior 
to 1891. By 1891, therefore, defendants No. 3 
and 4 were in possession of 2-12 acres in excess 
of their inain and it was an encroachment 
on surrounding lands. There is no evidence 
that they wei'o out of possession of it between 
then and the date when tliey leased it to 
plaintiff in 1903 and it is in evidence that 
it was not till 1906 that plaintiff was 
ejected. 
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3. Therefore, we must presume that the 
possession continued uninterruptedly froin 
prior to 1891 to the date of ejectment in 
1906, i. e., for more than twelve years. 

My finding, therefore, is that the suit lands 
had been part and parcel of the land let to 
the plaintiff by the defendants Nos. 3 and 4 for 
more than 12 years before the suit. 

These second appeals coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue referred 
by this Court for trial, the Court delivered 
the following 

JUDGMENT. — No objection is taken to 
the finding, whicli we accept. 

The decrees of the District Judge are set 
aside and those of the District Munsjf 
restored. The appellants will get their costs 
from the respondents Nos. 1 and 2 in this 
and the lower Appellate Court. 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3540 op 1911. 

May 14, 1914. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

PROMODE RANJAN GHOSH alias 
MANOO GHOSH— Plaintiff— 

ApI’ELLANT 

versus 

ARIJAN BIBI AND OTHERS — Dependants — 
Respondents. 

Bonytd Teiriiicy Act (Vlll 0/1885), ss. 3, cl. (8), 
11 — Kimhowla tenurea of Baclccganj — Transferable 
anil heni able —Permanent tenure — Transfer notified 
— hamlUndj whether entitled to rent from original 
tenant. 

Niinhoivla tenures of Backerganj are permanent 
teuures within tlie meaning of section 3, clause 8, pf 
the Bengal Tenancy Act, and as such capable of 
transfer and betpiest like other immoveable property 
under section 1 1 of the Act. 

Huroinohun Mookerjee v. Rini Lalun Moiiee Dasce, 1 
W. E. o; Jagri/uf (7/nouho* Jioy v. Rnmnnrain Bhuftfi- 
chrjecy 1 W. 11. 12(>, referred to. 

Ajoodhya Persh i I v. Mussamiit Imam Bandi, ^ W. 
R. 528; B. L. R. Supp. Vol. 726; 2 Ind. Jur. (n.s.) 192, 

distinguished. 

Where the transfer of such a. tenure has been 
notified to the landlord he is no longer entitled to 
claim the rent in respect of it as against th© 
original tenants. 

Appoalagainst the decree of the Subordinate 
Judge, Khulna, dated the 15th of September 
1911, 'reversing that of the Munsif, Third 
Court, Bagerhat, dated the 5th of May 1910. 

Bignidra Chandra Ghosh, Atiikndra 
Nath Bov Chaudhuri aild Smritish Chandra 
Ghosh, for the Appellant. 


(3) 21 M. 482; 8 M. L. J. 210. 
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JUDGrMENT. — This is an appeal by the 
plaintiff in a suit for arrears of rent. The 
rent is claimed in respect of a nlmhoida 
tenure, which lay originally within the 
District of Jlackorganj but is now within the 
District of Khulna and which, it is alleged, is 
held by the defendants under the plaintiff. 
The defendants resist the claim substantially 
on tlio ground that they have transferred the 
tenure by conveyances and are no longer 
liable for the rent. The Court of first 
instance hold that the defendants had failed 
to establish that the tenure was transferable 
and were consequently responsible for the 
rent. On appeal the Subordinate Judge 
has taken a contrary view and lias come to 
the conclusion that nimliowla tenures in 
Backerganj are transferable. In our opinion 
the view taken by the Subordinate Judge is 
correct. 

The Subordinate Judge has, in support of 
this view, referi-ed to the cases of Httromohiin 
MooJcerjee v. Hanep Lalun Monee Dasee (1) and 
Jtiggut Chnuder Jioy v. Bainnarain lihnfta- 
charjee (2). In the first of these cases, 
Kemp and Glover, JJ., stated that “various 
descriptions of tenures other than moknrari 
can be sold and are sold every day,” and, as 
illustrations, mentioned the howlas and 
nimhowlas of Backerganj and the jotes of 
"Rangpore. I n the second case, Campbell and 
Glover, JJ., held that niui^owla tenures 
of Backerganj, oven though not hold at a 
fixed rent, were transferable tenures. The 
same statement is to bo found in the case of 
Mtmamut Taranionee Dnssee v. Birressnr 
Mozoomdar (3), where Kemp and Glover, JJ., 
stated that jotes of Rangpore and hoivlas 
and nimhoidas of Backerganj are transferable 
and heritable.” 

On behalf of the appellant it has been 
contended, however, that a contrary view was 
taken by the Full Bench in the case of 
Ajoodhya Persliad v. Mussamut Imam Bandi 
Begum (4). That case, in our opinion, has 
no bearing upon the question raised before 
us. It was there decided that, if a tenure 
was not transferable, the mere fact that the 
tenant had gained a right of occupancy there- 
in under section 6 of Act X of 1859 by 

(1) 1 W. K. 6 at p. 6. 

(2 1 W. R. 126. 

(3) 1 W. R. 86. 

(4) 1 W. R. 628; B. L. R. Sup. Vol. 726; 2 Ind. Jar. 
(n. 8.) 192. 
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continuous occupation and cultivation for 12 
years, did not make the tenure transferable. 
No such question calls for our decision here. 
We are of opinion that the Subordinate 
Judge very properly took judicijil notice of 
what was mentioned as a well-known fact 
half a century ago in the cases of Haromohnn 
Mnkerjee Y. Ranee Lallan Mani Dasi (l) and 
Jagat Chandra Roy v. Ram Narain Bliatta- 
charjce (2). His conclusion is always 
supported by section 11 of the Bengal 
Tenancy Act read with the definition of the 
expression permanent tenure” contained 
in clause (8) of sectipn 3. “Permanent tenure” 
means a tenure which is heritable and which 
is not held for a limited time. The tenure 
in the case before us may be taken to be 
heritable, because the plaintiff seeks to hold 
the heirs of the original tenant responsible 
for the rent. It is also not held 

for a limited time, for there is no suggestion 
on the present record on belialf of either the 
plaintiffs or the defendants that the tenure 
was created for a fixed period. Consequently 
the tenure is a permanent tenure within the 
meaning of clause (8) of section 3, and such 
a tenure is by section 11 made capable of 
transfer and bequest in the same manner 
and to the same extent as other immoveable 
property. 

It has been argued, however, on behalf 
of the appellant that the question is conclud- 
ed by a consent decree made on the 30th 
June 1904 between the parties to this 
litigation. That decree, in our opinion, is of 
no assistance to the appellant. The decree 
was made in a suit for rent and does not set 
out all the terms of the compromise between 
the parties. It says merely that at that time 
the present defendants consented to accept 
liability for payment of rent for the particular 
years for which rent was then claimed. 
The question raised before us is undoubtedly 
not concluded by that decree. 

Reference has also been made to an earlier 
rent-decree of the 15th July 1882 which 
contains a recital that in the plaint the land- 
lord described the tenure as non -transferable. 
There was, however, no adjudication upon 
this point, for the obvious reason that the 
decision of the question was not necessary 
for the purposes of the suit for rent. 

We hold accordingly that the Subordinate 
Judge rightly came to the conclusion that 
the tenure was transferable! and that as the 
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transfer had been notified to the plaintiff 
he was not entitled to claim rent as against 
tlie original tenants. The decree of the 
Subordinate Judge is consequently affirmed 
aii-1 this appeal dismissed. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 983 of 1912. 

March 4, 1914. 

F resent: — Mr. Justice Wallis and 
Mr. Justice Ayling. 

KRISHNA MALLAR— Plaintiff- 
Petitioner 
versus 

SECRETARY of STATE for INDIA in 
COUNCIL REFUESENTEl) HY THE 
COLLECTOR op MALABAR— 
Respondent. 

Court Fees Act {Vll of IHiO), s. 1, cl iv—Suits 
VahiutioH Act (VJl of 1887), s. 8 — Suit for dedaratonj 
and couseqncntinl relief —Different vat uatiovs given — 
Plaint returned for amendment —Higher valuation 
cleetcil by plaintiff — Right to claim that Court -fee should 
be for loieer amount, 

A suit to declare a bond void contained also a 
prayer for conspqu'mtial relief that it should bo 
cancelled. The reliefs were differently valued. The 
plaint was returned for amendment and the plaintiff 
being asked to init a single valuation for both the 
reliefs, chose the higher valuation and paid Court-fee 
thereon; 

Heldj that, reading section 7, clause 4, of the Court 
Fees Act and section 8 of the Suits Valuation Act 
t<igether, it was not open to the ))laintiff to ask in 
revision that lie should have paid Court-fee on the 
lower valuation. 

Chinnammnl v. Madara Rowthcr, 27 M. 480j 
14 M. L. J. 3 13, followed. 

Petition, under section 115 of Act V 
of 1908, praying the High Court to revise the 
order of the District Court of North Malabar, 
in Miscellaneous Petition No. 284 of 1912, in 
Original Suit No. 1 of 1908. 

Mr. ( 7 . Madhavan Nair, for the Peti- 
tioner. 

Dr. S. Swammathan, Government Pleader, 
for the Respondent. 

JUDGMENT. — Under section 8 of the 
Suits Valuation Act in this class of suits 
the valuation as determinable for the com- 
putation of the Court-fee and the valuation 
for the purposes of jurisdiction shall bo the 
same. The plaint valued the suit at 


Rs. 35,100, but the prayer stated that the 
declaration was valued at Rs. 15,000 
for purposes of jurisdiction and that the 
consequential relief — the cancellation and 
return of the bond -was valued at Rs. 100, 
Under section 7 (iv) of the Court Pees 
Act the consequential relief should alone 
have been valued and the value under 
section 8 of the Suits Valuation Act would 
determine the jurisdiction. As it appeared 
on the face of the plaint that the valuation 
of the consequential relief was only Rs. 100, 
whereas there was another valuation of 
Rs. 15,100 given, the plaint should have 
been returned for amendment so that the 
plaintiff might elect one single valuation 
for both purposes as required by law. It 
appears that the plaintiff presented his 
plaint with a stamp for Rs. 17-8-0 and 
that the Court returned it to the plaintiff. 
A few days later the plaintiff paid up the 
deficiency in the Court-fee on Rs. 15,100. 

We think in these circumstances he must 
be taken to have elected to value his suit 
for all purposes at Rs. 15,100, a valuation 
which he was entitled to make, Chinnammal 
V. Madarsa Bowther (1), and we decline to 
interfere in revision with the order of the 
District Judge. 

The petition is dismissed. 

Petition dismissed, 

(1) 27 M. 480j 14 M. L. J. 343. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 509 of 1913. 

March 24, 1914. 

Present : — Sir Basil Scott, Kt., Chief 

Justice, and Mr. Justice Batchelor. 

TAYABALI GHULAM HUSEIN and 

OTH E RS — D E FE N DANTS — ^APPELLANTS 
versus 

ATMARAM SAKHARAM VANI--- 
Plaintiff — Respondent. 

Civil Procedure Code (Act V of 1008 Jf 0, XXt, 
ri\ 58, 63 — Attachment of debt — Objection pro- 
ceeding — Garnishee — Cross-debt — Set-off — Payment of 
Court-fee. 

Order XXI, rule 68, applies in terms to any pro. 
perty attaclied in execution and thus relates to debts 
so attached. Under Order XXI, rule 63, of the 
Code of Civil Procedure, 1908, it is not open to a 
garnisheo to plead a defence which has already in 
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a n-exocution inquiry boon miHucccsaful, oxcopt in a 
suit institutod within ono yoar from the date of tho 
advorso or dor. 

If a cross-debt in dim to tho jyarniHlioo at the date 
of attachment, he has a rijjflit of set-off in his 
favour, and tho equity arisincf from tho cross-debt 
d‘an be set up without payment of a Court-fee. 

Second appeal from the decision of the 
Assistant Judge of Khandesh, in Appeal JJ^o. 
.‘327 of 1910, confirming the decree passed by 
the Subordinate Judge at Chalisgaon, in Civil 
Suit No. 115 of 1908. 

Mr. Shoiit, with him Mr. M. V. Bhat, for 
the Appellants. 

Mr. Weldon^ with liira Mr. Jl. B. Desat\ 
for the Respondent. 

JUDGMENT. — In execution of a decree 
in Suit No. 689 of 1904 against Baba Ismail, 
a debt of Rs. 1,023, alleged to be due to 
the judgment-debtor by the firm of Tyaballi 
Gulam Hussein, the present defendants, 
was attached by the judgment-creditor, the 
present plaintiff, under section 268 of the 
Code of 1882. The garnishees received 
notice to bring into Court the amount of the 
alleged debt, but as they disputed their liabili- 
ty they objected to tlie attacihment and tho 
judgment-creditor having put in an answer, 
they gave evidence before the executing 
Court to prove that they in fact owed 
nothing to the judgment-debtor as, although 
Rs. 594 were due by them to the judgment- 
debtor’s Chalisgaon shop, Rs. 676 was due 
to them by the judgment-debtor’s Pachora 
shop. This eviflence was given on tlio tth 
of September 1905 and thereafter on the 
same day the plaintiff applied for sale of 
the debt of Rs. 594. Tho executing Court 
then ordered that this debt siiould be 
sold On the sale it was purchased by the 
plaintiff who now brings this suit to 
recover the Rs. 594 from tlie garnishees. 

The garnishees set up the same facts in 
defence as they set up when they unsuccess- 
fully objected to the attachment. The 
learned Judge in tho lower Appellate Court 
was -of opinion that the Chalisgaon and 
the Paolmra accounts l>eing separate, the 
defendants could not claim that the Pachora 
debt should be taken intf) occount, for the 
judgment-creditor liad not made himself 
O'esponsible for the judgment-debtor’s debts 
having only purchased ono of Jiis asset.s. 
If this were the only question in the case 
we sliould reverse the decree of the Assistant 


Judge for, as decided in Tappv, Jones (1)* 
if a cross-debt were due to the garnishee 
at the date of the attachment it is obviously 
just that there should bo a right of set- 
off in his favour: this principle is recognised 
by the Indian Legislature in the Transfer of 
Property Act, section 132 [see ill. {t) ]. 
We also do not agree with the Subordinate 
Judge in the trial Court that the equity 
arising from tlie crijss-debt could not be 
set up by the defendants except on payment 
of a Court-fee as on a counter-claim. 

The more serious question for the de- 
fendants is, we think, whether tho defence 
of set-off is open to them after their failure 
to raise the attachment, as no suit has been 
filed by them within a year from the 4th 
of September 1905 to establish the right 
alleged by them and not allowed by the 
executing Court. 

The point was not taken hy the plaintiff 
in the lower Court and was just suggested 
from tho Bench in tliis appeal. We have 
now heard arguments upon the point. 

The defendants’ Counsel relies upon tho 
decision of Mmsamnt Uamhutty Kooer v. 
Karnessnr PersJutd (2) which upon the facts 
found was a similar case to the present. 
We are, however, unable to accept it as 
an authority, for two reasons. Firsts because 
section 246 of the Code of 1859 provided 
that the party against whom an order might 
be given on investigation tnight bring a 
suit to (‘stablish his riglit within one year 
from tho date of the order: a provision 
whicli the Court held would not necessarily 
prevent the garnishee from setting up the 
same defence upon an action brought 
against him by the purcliaser of the debt. 
This ruling is no longer applicable, for 
section 283 of the Code of 1882 (Order 
XXI, rule 63, of the present Code) pro- 
vides that the orvler on the investigation 
shall, subject to the result of such suit, 
if any, be conclusive It is, therefore, no 
longer open to a garnishee to plead a 
defuuco whicli lias already in an execution 
inquiry been unsuccessful except in a suit 
instituted within one year from the date 
of the adverse order. Secondly, wo are 
unable to follow the argument of the 

(1) (1875) 10 Q. 13. 5‘Jl iifc p. 503; Uh.J. Q. B. 127; 
SSL. T. 20); 23 W. K. 094. 

(2) 22 W. 11. 30. 
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Calcutta Judges based upon other sections 
of the Act of 1859, for it seems to ignore 
the finding arrived at, that the property 
attached was not money but a debt, and 
the provisions of section 265, which pro- 
vided for the delivery of debts sold in 
execution. 

The other case relied on by the appel- 
lants was Ilarilal Amthahhai v. Ahhesmig 
Meru (3) in which on an unargued re- 
ference for opinion from a Subordinate 
Court the Judges expressed the opinion 
that section 278 of the Code did not 
apply to objections to the attachment of 
debts, but that the Court should satisfy 
itself that a debt was existent before sell- 
ing it. This decision does not appear to 
us wholly consistent with that in MansuJch 
Timed v. Bhagwandas Jamnadiu men- 
tioned in the Subordinate Judge’s reference 
in Ilarilal Amthahhai v. Ahhesang Mem 

(3) . We cannot accept an expression of 
opinion on an unargued reference as a bind- 
ing authority. A different view of section 
278 has been taken by a T’ull Bench of 
the Madras High Court after argument 
in (Jhidamhara Patter v. Ramasmny V otter 

(4) overruling Bamcayya v. Syed Abbas 
Saheh (5), a decision based upon Mnssamut 
Bambutty Kooer v. Kamessur Pershad 
(2). We agree with the Fall Bench of 
the Madras High Court. It is of import- 
ance that garnishees’ claims and objections 
should be decided at least as promptly as 
other objections to attachment. 

Order XXT, rule 58, applies in terms 
to any property attached in execution and 
thus relates to debts so attached. The sum 
of Rs. 594 appearing due, in one set of tlie 
garnishees’ books, to the judgment-debtor 
was not liable to attachment if it was in fact 
cancelled by another debt due by the judg- 
ment-debtor to the garnishees in another set 
of books. If it was not so cancelled it was 
attachable property constructively in the 
possession of the judgment-debtor. In an- 
other view also the question raised by the 
garnishees called for investigation under 
section 278 and the following sections, for 
the debt attached could l>e regarded ns pro- 
perty in the possession of the garnishees in 

<3) 4 B. tm. 

(4) 27 »f. 67; 13 M. L. J. 467 (F. H ). 

. (5) 24 M. 20. 


trust for the judgment-debtor ; see Vinall v.- 
De Pass (6). 

We dismiss the appeal without costs. 

Appeal dismissed^ 

(6) (1892) A. 0, 90 at p, 95; 61 L. J. Q. B. 607; 66 
L. T. 422. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2293 op 1911. 

April 1, 1914. 

Present: — Mr. Justice Woodroffe and 
Mr. Justice Carnduff. 

SHAIKH RAFIC— Dependant— -Appe llant 

versus 

BHAGABAN CHANDAR DHAR— 
Plaintiff — Re sponde nt . 

Reyiatmtion Act {XVI oj 1908), k. 17 — Oompvomise 
— Registration -^Matter extraneous to litigation — Hindu 
iouloir, right o/, to compromise —Legal necessity — 
Surrender of right to one reversioner — Right of other 
reversioners. 

A compromise of a suit in bo far as it relates to a 
settlement touching property cxti’aneous to litigation, 
requires registration to bo valid and admissible in 
evidence. 

A Hindu widow is not entitled to enter into a 
compromise #o as to afPoct her life.intorest, unless 
the compromise is for the purpose of legal necessity, 

A surrender of her rights by a Hindu widow in 
favour of one only of many reversioners living at the 
time, cannot operate to create absolute title in 
favour of that reversioner and he or his transferees 
cannot resist the right of the reversioners at the date 
of the widow’s death. 

Appeal against the decree of the 8ub- Judge, 
Sylhet, dated 12th June 1911, affirming that 
of the Munsif, Habigaiij, dated 8th February 
1911. 

FACTS. — The property in di.spute belonged 
to one Ganga Prosad Dhar. He died long 
ago before 1260 B. S. leaving his widow, 
Joy Tara Dasee, and two sisters, Taran Dasee 
and Bhairabi Dasee, and their sons, Gx)lak 
Chandra and Jugal Chandra Gupta of Taran 
Dasee and Madho Sudan Dutt of Bhairabi 
Da.see; the sons of Taran Dasee were minom 
nt the time. On 12th January 1860 Madhu 
Sudan and Taran Dasee on behalf of her 
minor, sons alleging themselves to be in 
possession of the property, executed an un- 
registered kohola in favour of two brothers, 
Hamidulla and Furkhaii, in respect of a 
2-anna« share and on 18th December 1863 
n similar kohala in favour of the same 
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I>6rsoiis in respect of 4-annas share of the 
property, and the remaining? 10-annas was 
granted to them in ijara. It is a finding of 
fact that Hamidullah and Furkhan never 
had possession of the property under these 
transactions fill after July 1873. 

Notwithstanding the above transactions 
Joy Tara executed an tjara of her property 
in favour of two persons who, failing to 
recover possession, brought Suit No. 419 of 
1873 for recovery of possession and in that 
suit Hamidullah, Furkhan, Joy Tara and 
Mado Sudan were parties and these among 
themselves entered into a compromise, Exhibit 
F, dated 7th July 1873 by which, for 
a consideration of Rs. 275, Joy Tara agreed 
that the 6-annas portion of the property sold 
to Hamidullah and Furkhan should be con- 
firmed to them and the remaining 10-annas 
return to her and then, afterwards, Joy 
Tara surrendered her interest in respect of 
this 10-annas share to Madhu Sudan alone, 
although the sons of Taran Daseo wore then 
living, by an unregistered deed of release 
for a trifling sum. Madhu Sudan then trans- 
ferred his interests to other persons, from 
whom and the sons of Hamidullah and 
Furkhan the present defenda^ -appellant 
derived his rights by successive convey- 
ances. 

Joy Tara died in Baisakh 1.316 B. S. The 
sisters’ sons of Ganga Prasad having all died 
previously, the reversionary succession opened 
to one Kula Chandra Dutt, the daughter’s son 
of the paternal grandfather’s brother’s son 
of Ganga Prasad, and he conveyed his rights 
to the plaintiff, Bhagaban Chaiidar Dhar, 
who is an agnate cousin of the late Ganga 
Prasad, in Chait 1316 B. S., and the plaintiff 
brought his suit to recover possession as 
against the defendants. 

The defendant No. 1, who now holds the 
possession of the entire property, alone con- 
tested the suit. He raised many grounds of 
which two only require consideration, namely, 
(1) limitation under the old Act XIV of 
1859, section 1, clause 12. But, eventually, 
nothing turned upon this question as on 
the above finding of fact as to possession the 
Court held that the question did not to arise at 
all and Article 141 of the Limitation Act, IX 
of 1871, governed the case, (2) Ratification 
by Joy Tara in consequence of the solenamah. 
Exhibit F, in Suit No. 419 of 1873 which, it 


was contended, was binding on the plaintiff* 
On this point the nature of the arguments 
addressed to Court and the answers given will 
appear from the judgment. 

Babus Tamhislwre Bay Chaudhuri and 
Sasadhar Hoy, for the Appellant. 

Babus Mahendra Nath Boy, Brajalal Ghak^ 
ravarti for Babu Birendm K, i)e, for the 
Respondent. 

JUDGMENT. 

WooDROFFK, J. — The plaintiff in the suit 
claims as reversioner after the death of 
Joy Tara, widow of one Ganga Prosad Dhar, 
and the defendants claim under certain con- 
veyances said t() have been executed during 
her life-time. The plaintiff’s claim lias 
been decreed by botli the lower Courts 
and it is the defendant who now api>oaLs. 

We have heard this appeal at great length 
for the greater part of the day with the 
result tliat, in my opinion, that decision which 
has been arrived at by both the lower Courts 
is the correct one. 

The decision of tlie Subordinate Judge 
has been attacked upon two grounds, 
that of limitation, it being contended that 
the defendants as the purchasers-in-interest 
had been in adverse possession for more 
than 50 years and that tliereby they acquired 
a title which was not defeasible l)y the 
plaintiff. The lower Appellate Court has 
held that the title of Joy Tara and of the 
reversioner was not extinguished by limita- 
tion and this finding has been impugned as 
erroneous in law. The way in which this 
point is sought to be made out is this. The 
learned Judge has stated that Act IX of 
1871 came into operation on the 1st July 
3871 and if that bo so, then it is conceded 
that tliere is nothing in the point which 
the appellant raises before us. But it is 
contended that the learned Judge is wrong 
in holding that the Act came into operation 
on the 1st July 1871 and that, upon a 
proper construction of the Act, it should be 
held that it came into operation on the 1st 
day of April 1873. 

Now, in the first place, it is to be ob- 
served that even if this argument were correct, 
it will only affect the first of the conveyances 
to which I have referred; for, according to 
tlm facts recited, after the suit of 1854 the 
reversioners alleging that tliey were in pos- 
session are said to have sold 2-annas to 
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Hamidullah orFurkhan on the 12tli January 
1860 and 4-anna.s are said to be sold by the 
same persons to the same parties on the 18th 
December 1863, and it was after this date 
that the remaining 10 -annas were granted 
out to these persons in ijara. Even if the 
Act be held to have come into force on the 
Ist April 1873, 12 years had not elapsed at 
that time from the date of the second and 
third of the conveyances to which I have 
referred. 

It is not necessary, however, to decide in 
this case whether the construction upon this 
Act by the learnad Pleader for the appellant 
is correct or whether, as the learned Pleader 
for the respondent contends, that the Act 
by its plain terras provides that it shall come 
into force on the 1st day of July 1871 but 
shall not apply to suits in.stituted before the 
1st April 1873, it being pointed out in con- 
nection with this argument that there was 
in fact no such suit. The learned Pleader for 
the appellant relies on the case of Drohonwyi 
Gupta V. C. T. Davis (1). On the other hand, 
reference is made to the decision in Joymni 
Loot V. Paul Unni Dhoba (2) which held that 
the proviso which I have mentioned refers 
only to suits actually instituted on the 1st 
April 1873. It is not necessary to consider 
this point becau.se it can only arise if, as a 
matter of fact, possession was had under 
these documents and as regards tliat, we 
have the finding of fact of the lower Appel- 
late Court that there is not sufficient evidence 
to enable it to hold that after execution the 
purchaser had possession of the purchased 
property. This disposes, therefore, of tlie 
question of limitation. 

The second point is one which is raised 
with reference to a compromise passed in 
Suit No. 419 of 1873. The facts relat- 
ing to this compromise are shortly these. 
Notwithstanding tlie sale and Ijara to 
Hamidulla and Fiirkhan Ali which I have 
mentioned, Joy Tara executed an ijara to 
another party who, it is said, having failed 
to i)btaiii possession brought a suit for 
recovery of posso.ssion in 1873 making 
parties to it not only Hamidulla and Furkhan 
but others including Joy Tara and Madhu 
Sudan. This suit is alleged to have been 
settled by the compromise under which the 

(1) 14 0. 323 at p. 314. 

(g) 8 0. L. B. 54. 


6 -annas said to have been purchased by 
Hamidulla and Furkhan were confirmed to 
them and they, on the other hand, gave up 
their claim in respect of the ijara extending 
over the 10 -annas interest to Joy Tara, who 
subsequently conveyed her interest in the 
10-annas to Madhu Sudan whose name ap- 
pears on the pedigree table. 

On this it has been argued that the efPect 
of that compromise was to vest the 10-annas 
interest in Madhu Sudan through whom 
the defendants claim. There are, however, at 
least three objections to the argument which 
is based upon this alleged compromise. In 
the first place, there is this difficulty that it 
cannot be put in evidence at all in so far as 
it is a compromise of a matter whicli is not 
the .subject of that suit. That suit was 
concerned with the question of the ijara, 
the point in Issue being whether or not the 
party who took from Joy Tara was or was not 
entitled to possession. It may be that tfie 
petition of compromise, in .so far as it relates 
to property in suit, does not require registra- 
tion; but in so far as the settlement touches 
property extraneous to litigation, registration 
is nece.sisary and the learned Judge has .so 
held. But even if we could look at the 
document and there were no such technical 
objections available to the respondent, there 
are two others which are equally fatal. In 
the first place, it was not open to the widow 
to enter into a compromise so as to affect 
anything but her life-intere.st unless it could 
be shown that the compromise was for the 
purpose of legal necessity. As regards this, 
there is no finding that it was so and indeed 
the judgment of the first Court Avhich is 
affirmed by the Court of Appeal below 
appears to hold that there is no evidence of 
legal nece.ssity. Then, there is this further 
objection which the Subordinate Judge has 
pointed out that there is nothing to show 
that Joy Tara in fact authorised the solenamah, 
and the Munsif points out that from the oath 
of the plaintiff and the decree. Exhibits E 
and F, it appears that there were two 
motlior’s sister’s sons of Madhu Sudan Dutt 
alive at the date of the alleged surrender 
which was, as I have said, made only in 
favour of one of the then reversioners, 
Madhu Sudan Dutt. Therefore, on that 
ground also the surrender could not operate 
as creating an absolute right in favour of 
Madhu Sudan and bis transferees as against 
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the plaintiff who was the reversioner at the 
date of the death of Joy Tara. 

Ih these oiroumstances, both the grounds 
on which the judgment of the lower Court 
has been attacked having failed, the appeal 
must be dismissed with costs.' 

Carndufp, J. — I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Civil Apcli cation (Extraordinary Juris- 
diction) No. 234 OF 1913. 

June 12, 1914. 

Present '. — Mr. Justice Beaman and 
Mr. Justice Hayward. 
DOLATRAM DWARKADAS—Aiplicant 

VBrsns 

Thb BOMBAY, BARODA <fe CENTRAL 
INDIA RAILWAY CO.— Respondknt. 

Railway receipt — Mercantile document of title — 
Rights of endorsee. 

A railway receipt is a mercantile documont of 
title, and its endorsee has sufticieut interest in the 
goods covered by it to maintain an action fur their 

loss. 

Civil application from the decision of the 
Judge of Court of Samll Cau.ses at Ahmed- 
abad, in Civil Suit No. 3040 of 1912. 

Mr. G. N. Thnkor, for the Applicant. 

Mr. Binning, with liim Messrs. Craivford, 
Brown Co,, for the Respondent. 

JUDGMENT. — After having given this 
nice CLuestion our mo.st careful consideration 
we think that, in view of tlic recent decision 
of this appeal Court in Amarchnnd cV Co. v, 
B'amdas (1), it must be taken as settled law 
that a railway receipt is a mercantile docu- 
ment of title. That being so, we think it 
necessarily follows that the endorsee of such 
a railway receipt has sufficient interest in tlie 
goods covered by it to maintain an action of 
this kind. We are, therefore, of opinion 
that the decision of the fiubordinate Judge 
with 8 mall Cause Court powers was not 
according to law. Reversing his decision 
Upon the point just mentioned we agree with 
his findings of fact, and now order that the 
decree be mode in the plaintiff’s favour in 
the terms of those findings. The defenda-nt- 
Company must pay all the costs. 

Bnfe made ahtohde. 

(1) 21 Ind. Cas. B4H; 16 Bom. L. R. 890; .38 B. 2.6,6. 


CALCUTTA HIGH COURT. 

First Appkal prom Ordkh No. 49 op 1912. 

May 15, 1914. 

Present : — Mr. Justice Holmwood and 
Mr. Justice Chapman. 

INTU MIAH MLSTRY—Petjtioner— 
Appellant 
I’ersiis 

DARBUKSH BHUIYAN— Opposite 
Pa rty — R e s t>oN den t. 

Civil Pioceditre Code (Art T u/ 1908), O. T, rr. 15, 
16, 27, 28 — Service of notice, ivhen i^uffiricnt -—Appellant 
in marine service — Xo special service. 

An a}ipoul was decided e.v parte against the ap})ol- 
lant who was employed in TIis Majesty’s Marino 
Service. He a}>plied to sot aside the rj! paite decreo 
on tho ground of insufficiency of notice. It was 
found that a notice was .served under tlic ])rovisions 
of rules 15 and 16 of Order V of the Civil Procedure 
Code and the appelhint had an opportunit y of a]>- 
]>caring as he was in communication with his family 
members both before and after the service; 

Hc/d, that the service? was sufficient and the ex 
paiie decree could not be set aside’. 

Held, also, that the officer or meehanie in tho 
emple)y of the Indian Marine Service is subject to 
exactly the same rules with ivgarel to M’rvico of 
snmniems ns any other ])erson as ])roviele(l ire rules 27 
and 28 erf Order V erf the Civil i’rocedure’ Coile. 

Appeal against tlio order of the Sub- Judge, 
Second Court, Chittagong, dated IHtli De- 
cember 1911. 

Bahus Bepin Beliary Ghosh (Junior) and 
Vrahodh Kumar Pas, for the Appellant. 

Babu Hurendmnnfh Gnka, for tho Respond- 
ent. 

.JUDGMENT. — Tlii.s is an appeal from 
the order of the rSiibordinate Judge of 
Chittagong rejecting the iii)pellant'H applica- 
tion to set aside an ex parte decree of the 
28th July 1909. 

It appear.s that tin’s litigation ])egan in 
1907 and that decree was passed on the 14tli 
March 1908 by the Munsif in favour of five 
persons, among whom tlie appellant was tlie 
defendant No. 2. But upon appeal tho 
learned Subordinate Judge in the Court 
below reversed the Munsif’s decision and 
found against the defendants. Tlio defen- 
dant No. 1, who is proved to lie joint with 
the defendant No. 2, preferred an appeal to 
tlio High Court and that appeal was sum- 
marily dismissed. Tho defendant No. 2, the 
present appollant, applied to the learned Sub- 
ordinate Judge during tho pendency of the 
appeal in the iligli Court to have his appeal 
j*e-heard by the Subordinate Judge. The 
Subordinate Judge held that ho had no 
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jurisdiction to entertain the application. On 
appeal to this Court a Divisional Bench of 
this Couit held that he had jurisdiction to 
decide the matter and ho was the best person 
to decide it. He has accordingly on the 
16th of December 1911 decided against the 
defendant No. 2\s application. The grounds 
which he has given appear on the face of 
them to bo good, for it would appear from 
what he states not only that the provisions of 
the law contained in Order V, rules 15 and 17, 
Avero complied with, but that the learned 
Judge satisfied himself that the defendant 
No. 2 had an opportunity of appearing, inas- 
much as he Avas in communication with his 
Avife, brother and nephew during his absence 
at Rangoon both before and after the 
service. 

One new factor has arisen in th-e case, 
namely, that in his applic*ation in this case 
he .states that ho is employed as a mlstry 
or engine hand on H. M. S. Rob Roy, and it 
may, therefore, be that he belongs to the 
Indian Marine Service. It is a curious fact 
that by rule 27, Order V, oflicers belonging 
to His Majesty’s Military or Naval Forces or 
His Maje.sty’s Indian Marino Service are ex- 
cluded from the discretion AA^hich is given 
to the Court of serving notice on public 
officers or servants of a Railway Company or 
local authority tlirough the head of their 
office if that course is mo.st convenient. 
There is a further rule 28 that where 
the defendant is a .soldier, the Court shall 
send .summons for service to his Commanding 
Officer. In this state of the law the only 
conclusion Ave can come to is that the officer 
or mechanic in the employ of the Indian 
Marine is .subject to exactly the same rules 
as every other person under the Code, and 
we cannot, therefore, go beyond the provi- 
sions of rules 15 and 17 in tliis case. 

It is urged that there Avas no proper 
inquiry and if the peon had made the 
least inquiry from the other members, ho 
must have learnt that defendant No. 2 
had gone back to Rangoon to join his 
employment. This might have .some sub- 
stance if defendant No. 2 had succeeded in 
establishing what he sought to establish, 
viz,^ that he had separated from his brother, 
defendant No. 1, and from the other 
^defendants after the Munsif’s decision and 
that he had adverse interest to his brother, 
‘defendant No, 1, But in this he appears to 
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have put forward a false .story, and the 
Subordinate Judge in the lower Court has 
clearly found that his story is falser That 
being so there is no other alternative but 
to accept the theory that defendant No. 1 
did accept service on behalf of hi.s brother, 
although he refused to sign the notice. That 
notice was duly posted up, as is found, upon 
the office room door of the place where the 
family ordinarily resided, and at the time 
living in that house were the wife, the 
brother and the nephew of the defendant No, 2 
and all these persons had correspondence 
Avith the defendant No. 2 during the time 
that the negotiations for the prosecution of 
the appeal were going on. It is, therefore, 
impossible for us to hold that the defendant 
No. 2 had not in fact notice of this appeal, 
and his continuous attempts to have this case 
re-opened, which has been going on for many 
years and when he is exactly in the same 
boat with his brother, defendant No. 1, do not 
appear to be hona fide. 

^or these reasons the appeal is dismissed 
with costs. We assess the hearing fee at 
one gold molmr. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Ciaul Appeal No. 205 of 191B. 

May 2, 1914, 

Present: — Mr. Justice Piggott and 
Mr. Justice Rafique. 

MATA PRASAD and others — Di;««jndants 
—Appellants 
versm 

RAM OHARAN SAHU and others— 
Plaintiffs — Respondents, 

Bes judimta — Defendawf plead/ing that he is benam^ 
dar — Decree against him iis real owner^ whether binds 
real owner. 

If a litigation is carried on tAn'th the fttll knem^edge 
and authority of the real owner and the bitter does 
not wish to come forward, he is bound by the deoeee 
against his benainidar. 

Where the defendant protested that she was a mere 
bemmidar and she did not want to carry on the liti- 
gation which was brought against her though not In 
her capacity of a bentimidar^hvit wanted her sons, who 
were the real owners, to be brought on 'the recoid as 
^defendants in the case, and the plaintiffs in iStfe 
case not only failed to take advantage of l^s fufcnitlih 
tion but oontradiOfced it; . ^ 
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Heldj that the decree passed in their favour could 
not bind the real owners, the sons of the defendant, and 
could not constitute res Judicata so as to bar the sub- 
sequent suit brouffht by the real owner. 

Gopi Nath Chohey v. Bhugivnt Pershadf 10 C. 097 
at p. 705, referred to. 

Appeal against the order of the Additional 
Judge of. Gorakhpur, reversing that of the 
Officiating Subordinate Judge of Gorakhpur. 

Mr. 8. G. Banerjiy with him Mr. Jang 
Bahadur Lai, for the Appellants. 

Mr. Gohul Prasad, with him Mr. B. E, 
O^Conor, for tlie Respondents. 

JUDGMENT. — This is an appeal from an 
order of Ihe learned Additional District 
Judge of Gorakhpur, remanding tlie case 
under Order XLl, rule 23, Civil Procedure 
Code. The cii'cumstances which led to the 
making of that order are as follows: — Baijnath 
and Jagannath were two brothers who were 
members of a joint Hindu family. In 1878 
a simple money decree was passed in favour 
of Baijnath against one Ramjas. There was a 
partition among the two brothers, Baijnath 
and Jagannath, in 1881 when it was declared 
that Jagannath had also a share in the 
decree of 1878. Subsequent to the partition 
among the two brothers they applied jointly 
for the execution of the decree of 1878 
against Ramjas. In execution of that decree 
the entire village of Karma with some 
other property was attached on the 20th 
of September 1884. During the continuance 
of that attachment and before the property 
was brought to sale, Ramjas executed a deed 
of mortgage in respect of 8-annas of village 
Karma in favour of the defendants, 1st 
party. On the 10th of January 1891, while 
this attachment was still pending, Ramjas 
executed a deed of sale in respect of 9-annas 6- 
pies of village Karma out of 16-annas in 
favour of Musammat Sheolagna, the mother 
of the sons of Jagannath. The considera- 
tion of the sale-deed consisted of the decretal 
amount due from Ramjas and Rs. 127 cash. 
Baijnath and Jagannath had died prior to 
the execution of the sale-deed. Rs. 127 were 
paid in cash to Ramjas and the remainder of 
the consideration was left in the hands of 
the vendee for payment of the decree of 1878 
and another decree which Baijnath alone 
held against Ramjas. In the early part of 
1893 the defendants Ist party, brought a 
suit on foot of their mortgage for recovery of 
the i^onejr due op it by sale of the mortgaged 


property. The suit was brought against the 
son of Ramjas, as Ramjas had already died, 
and also against Musammat Sheolagna. She 
resisted the suit principally on the ground 
that she was a bennmidar and that the real 
purchasers under the sale-deed of the 10th 
of January 1891 were her sons who should 
be brought on the record as defendants in 
the case. This allegation of hers was denied 
by the defendants, 1st party, who were 
plaintiffs in that case. On their denial an 
i.ssue was framed as to whether Musammat 
Sheolagna was a benamidar or not. The 
learned Subordinate Judge who tried the 
case held that she was not a benamidar and 
on the merits of the case, decreed the claim 
for recovery of the mortgage-money by sale 
of the mortgaged property. The defendants, 
1st party, put their decree into execution and 
6-annas of village Karma which included 
admittedly 4-annas out of the 9-annas 6-pies 
share conveyed by the deed of the 10th of 
January 1891 were put up to auction and pur- 
chased by the plaintiffsd-ecroe-holders them- 
selves. They obtained possession through Court 
on the 14th of April 1900. On the 16th of 
December 1911 the sons of Jagannath, 
plaintiffs-respondents in the present case, 
sued in the Court of the Subordinate Judge 
of Gorakhpur for the recovery of possession 
of 4-annas out of 6 -annas sold in execution 
of the decree of the 2nd of June 1893 on the 
allegation that they were the real purchasers 
under the deed of the 10th of January 1891 
and were not bound by the decree and sale 
in favour of the defendants, 1st party, 
Avhose mortgage they challenged on several 
grounds. The defendants in the case 
objected to the suit on the ground among 
others of res judicata. The learned Subor- 
dinate Judge held that the claim was barred 
by the rule of res judicata and dismissed it. 
On appeal the learned Additional Judge 
took a different view and held that the rule 
of res judicata did not apply and remanded 
the case for trial on the merits. The point, 
therefore, in appeal before us is, whether 
the claim of the plaintiffs-respondents is 
barred by res judicata. 

It is urged on behalf of the appel- 
lants that on the admitted statements 
of the plaintiffs-respondents in their 
plaint their mother, Musammat Sheolagna, 
was a benamidar for them and if she was 
^ bemmidcir for the plaintiffs-respondents 
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a decree passed against her in that capacity 
is binding upon the plaintifFs also, if the 
parties in the present litigation are the 
same who were parties in the former 
litigation and the questions in issue were 
the same. In support of this view the 
learned Advocate for the appellants relies on 
J^hiih Ghand v. Narain Singh (1), Nayid 
Kiahore Lai v. Ahmad At a (2), Yad Rain v. 
Umrao Singh (8) and Kaniz Fatima Wali 
TJllah (4). Wo do not think that the rule of 
res judicata is applicable to the circumstances 
of the present case. It appears to us that 
the rule has been made applicable in cases 
of decrees in favour of or against a henamidar 
where the real owner has allowed the dispute 
to be fought out between his henamidar and 
a third party and has abstained from coming 
forward. The principle upon which the rule 
has been applied to cases fought in the name 
of a henamidar is well expressed in Gopi Nath 
Chohey v. Bhugwat Pershad (5), where the 
learned Judges held that “the proper rule is 
that in the absence of any evidence to the 
contrary it is to be presumed that the 
henamidar has instituted the suit with full 
authority of the bonoHcial owner, and if he 
does so, any decision come to in his presence 
would be as much binding upon the real 
owner as if the suit had been brought by the 
real owner himself”. In other words, if the 
litigation is carried on with the full knowledge 
and authority of the real owner and the 
latter does not wish to come forward, he 
is bound by the decree. In the present case 
Musammat Sheolagna protested that she was 
a henamidar and she did not want to carry 
on the litigation which the defendants, 1st 
party, brought against her though not in 
her capacity as a henamidar, but wanted 
her sons to be brought on the record as 
defendants in the case. She gave informa- 
tion of the real state of the transaction of 
the 10th of January 1891 to the defendants, 
Ist party, who not only failed to take 
advantage of this information but contradict- 
ed it. It cannot, therefore, be said that the 
rule contended for by the learned Advocate 
for the appellants is applicable to the 
circumstances of the present case. Moreover, 

(1) 3 A. 812; A. W. N. (1881) 79. 

(2) 18 A. 69; A. W. N. (1896) 160. 

(3) 21 A. 380; A. W. N. (1899) 130. 

4) 30 A. 30; 4 A. L. J. 689; A. W. N. (1907) 272, 

6) 10 0. 697 at p. 706, 


the decree against Musammat Sheolagna was 
not passed as a henamidar for her sons, but 
on an express finding that she was the real 
owner and not a henamidar of her sons 
The rule, therefore, that a decree against 
the henamidar binds the real owner does 
not hold good in the present case. There is 
another consideration why the plea of 
res judicata should not be given effect to in 
this case. There were certain defences 
open to the present plaintiffs which were not 
open to their mother in the suit of 1898. In 
fact one of those defences was put forward 
by Musammat Sheolagna which formed the 
subject-matter of the fourth issue. The 
learned Subr)rdinate Judge overruled by 
saying that she had no interest in the decree 
of 1878. 

We, therefore, hold that the rule of 
les judicata does not bar tlie present suit 
and the order of the Court below is a correct 
order. The appeal, therefore, fails and is 
dismissed with costs. 

A%ypeal dismissed. 


MADRAS HIGH COURT. 

Skcovd Civil Api*eal No. 594 op 1911. 

July 80, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

VKLLACHAMl CHETTV- Dependant— 
Appellant 
versus 

MUTHU CHETTY and others — Plaintiffs 
— Respondents. 

Easement'^ Act (V of 1882), .•«. 38- Continuous ease’- 
ment -Cest^er of enjoyment —Proof— Mere failure to 
repair servient tenement, nliether sufficient. 

In order to disentitle a dominant owner to an 
easement on the ground of non- user, the permanent 
alteration made in the dominant heritage must be of 
sneh a nature as to show that the dominant owner 
intended to cease to enjoy the easement in future. 

A mere failure to keep the servient tenement in 
good repair is insuffieiont to establish an intention to 
abandon the easement. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Ramnad 
at Madura, in Appeal Suit No. 98 of 1910, 
preferred against that of the Additional 
District Munsif of Paramakudi, in Original 
Suit No. 268 of 1908. 

J4!r, K. i^arayam Row^ for the Appellant, 
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; Mr. K, Srinivasa Aiyangar^ with him 
Mr. S. Eanvasaumiy Aiyar^ for the Respond- 
0nts. 

JUDGMENT. — Both the lower Courts 
have found 

(a) that the continuous easement in 
question in this suit did not cease ^to be 
enjoyed as such for an unbroken period of 
twenty years” by the plaintifF; 

(li) that its enjoyment was” tiof ob- 
structed by the servient owners” though the 
latter cultivated certain portions of the bed 
of the channel, it being possible notwith- 
etanding such intermittent cultivation for 
water to Sow through the channel at times 
of flood; 

(c) that the dominant owners did not do 
any act which made it impossible for them 
to enjoy the easement; and 

id) that they did not abandon the ease- 
meiit though they might not have used it. 

We have heard nothing in the arguments 
which should induce us to hold that the 
lower Appellate Court committed any error 
of law (such as the misconstruction of any 
document or the basing of a finding on a 
total absence of evidence) in arriving at 
conclusions (a), (b) and (c). As regards the 
finding (d) it is argued that non-user by the 
dominant owners need not be ajocompanied 
by any positive act of theirs to indicate 
their abandonment of the easement, that 
section S8 of the Easements Act, Explana- 
tion I, clause (6), shows that it will suflice if 
a permanent alteration is made in the 
dominant heritage of such a nature as to 
show that the dominant owner intended to 
cease to enjoy the easement in future”, 
and that in this case such a permanent 
.gltevation has been made by reason of 
4he neglect of the dominant owners 
to repair the channel bed and the culvert 
near the tank, though not by any positive 
met of theirs. 

Even assuming that the permanent altera- 
tion of the nature referred to in section 
may be made by mere negligence and 
not by a positive act on the part of the 
'dominant owners, it must be such as ‘to 
idiow that the dominant owners intended 
to cease to enjoy” the easement in future, 
it would be very difi&cult to establish such 
ii)iteiitioin by mere proof of negligence and 
the lower Appellate Couit whose judgment 
tAat ^ was mware of such 


negligence on the plaintiff’s part, has clearly 
found that no intention to abandon the 
easement has l)een established thereby. 
Eurtber it found (as we stated already) 
that the alteration made by the negligence 
was not of such a character ns to form a 
total obstruction to the enjoyment of the 
easement and if so, no such intention to aban- 
don the easement could be inferred from such 
alteration. 

This second appeal fails and is dismissed 
with costs. The memorandum of objections 
complains that some relief winch is not 
even remotely referred to in the plaint 
and the right to which is not based on 
any allegation of injury to be found in 
the plaint, has not been granted by the 
lower Courts. The plaintiffs (respondents) 
are not entitled to obtain any such relief, 
as no facts disclosing a cause of action for 
such relief were alleged in the plaiiit and we 
therefore, dismiss the memorandum of objec- 
tions with costs. 

Appml and objections dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Execution oyDECitEE Appeal No, 41 -0^1913. 

AipAl 15, 1914. 

Present-, — Mr, Kanhaiya Lai, A. J. 0. 

Pundit KiSHAN LAL ATAL — DfioiiEE- 

IKyLUE a — API^ L L ANT 
versus 

Nawd> UMMAT-UL-FATIMA BEGAM and 

OTHEHS — JUMIITSNT-MBTOKS — RK«iPONJ>ENTS. 

AUaclvment — Sequent rtvt ion oj property hy attach- 
ment^ effect qf — Creditory right of—PerHoncil liability of 
Jheirs-at-law — Heirs^ right (jf, to profits— ^Oh) HI Proce- 
dure Code {Act V df 1908), 8. 

Till the eequestriition c/i the estate by altachmoiKt 
<or otherwise, a creditor is not entitled to seize the 
rents iwid profits of the property of the deceased 
accruing after the propcfrty has deveflved on his 
heirs-at-law or to malce them personally liable to the 
extent of those profits prior to tihe saquestratdon. 
Buch jnrofits cannot be treated as the estate of the 
deceased «»nd the heirs of tho deceased are entitled to 
appropriate them. 

Jafri Beyam v. Amir Muhammad Khan, 7 A. 822; 
A. W. N. (1886) 248, Bam Kamno Dai v. B, J. Lacy, 
19 A. 235; A. W. N. (W975 39 and Biyrolee v. Byatt, 
HyaU, In re, 38 Ch. D. «09, 57 L. J. Uh. 777; *19 lu. T. 
227, referred to. 



INDIAN CASES. 


385 


V/q1. XXV] 

KISHAN LAL ATAL t\ TTMAT-UL-FATIMA. 

Appeal against the order of the Additional 
Subordinate Judge, Jjucknow, dated 26th 
March 1913. 

Babu /. K, Banerjiy for tlie Appellant. 

Mr. Zahur Ahmads for the Re.spondenis. 

JUDGMENT. — This appeal arises out of 
an application made by the decreo-holder- 
appellant for the execution of a decree 
obtained by him against the judgment- 
debtors-respondents in their capacity as the 
legal representatives of Nawab lifat Ara 
J3egam, under section 90 of the Transfer of 
Property Act, in respect of tlie balance due on 
a mortgage. The decree was passed on the 
10th November 1900 and directed that the 
money would be realized from the estate of 
Nawab Iffat Ara Begani which might have 
come to the hands of the present judgment- 
debtors. The decree-holder stated in his 
application that as far as he was aware, 
Nawab IfCat Ara Begam left no immoveable 
property other than that already .sold from 
whicli he could realize the balance of the 
decretal money, that the judgment -debtors 
realized about 11s. 20,000 or Rs. 25,000 as 
pro tits from the property left by the deceased 
lady and appropriated the same and that 
the judgment-debtors could, therefore, be 
made personally liable under section 52 of 
the Code of Civil Procedure. A phaeton and 
horse belonging to one of the judgment- 
debtors was attached in execution, to which 
objection was taken by the judgment -debtors. 
The Court below allowed the objectum and 
held that the profits realized by the judgment- 
debtors from the property inherited by them 
from Nawab Iffat Ara Begam did not form 
a part of the estate left by the deceased. 

Section 52 of the Code of Civil Procedure 
authorizes a decree-holder to execute his 
decree against the judgment-debtor against 
whom a decree has been passed in the capacity 
of a legal representative of a deceased person 
if no property of tlio deceased remains in 
his possession and he fails to satisfy the 
Court that he has duly applied such property 
of the deceased as came into liis possession, 
it declares that execution will be granted in 
such a case only to the extent of the proper- 
ty in respect of which he may so fail to 
satisfy. It is argued on behalf of the judg- 
ment-debtors tliat tliere is still some propei’ty 
of Nawab Iffat Ara Begam remaining unsold 
and that on a previous occasion when the 
decree-holder had similarly attempted to 


proceed personally against the judgment- 
debtors on the ground that they had realized 
some dower-debt due to the deceased, execu- 
tion was refused because a part of the coi-pus 
of the estate had remained unsold. The 
learned Subordinate Judge states in his 
judgment that it is not disputed that a part 
of Nawab Iffat Ara Begam’s estate is still 
existing. The contention of the decree- 
holder -appellant is that the rents and profits 
derived from the property of the deceased 
form an accretion to that property and cannot 
be appropriated by the heirs of the deceased 
until the debts due by the deceased are liqui- 
dated. But as held in Jafri Begam v. Amtr 
Muhammad Khan (1) the devolution is not 
suspended till the payment of debts. In 
llani Kantu) Dal v. B. /. Lacy (2) it was 
held in the case of a Hindu widow who had 
inherited some property from her husband 
that she was entitled in virtue of her widow’s 
estate upon the death of her husband to the 
rents which might accrue from the said 
property and the rents so received by her 
could not be treated in law as the estate of 
her husband. Till the sequestration of the 
estate by attachment oi* otlierwise a creditor 
is not entitled, in the absence of any specific 
direction by his deceased debtor, to seize the 
rents and profits of the property of the deceased 
accruing after the property has devolved on 
his heirs-at-law or to make them personally 
liable to the extent of those profits prior to 
the sequestration. In Bowles v. Hyatt ^ Hyatt y 
Li re (.3) it was lield that the rents and 
profits form an accretion to the estate in the 
hands of an executor, but an heir-at-law is 
not subject to the liabilities attaching to an 
executor or administrator, for he is entitled 
to claim the property left by the deceased as 
his own subject to any liabilities on the corpus 
of the estate which the deceased may have 
created prior to his death. 

The appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissed, 

(1) 7 A. 822; A. W. N. (1885) 248. 

(2) 19 A. 235; A. W. N. (1897) 38. 

(3) 38 Cli. D. 609; 57 L. J. Ch. 777; 59 L. T. 297. 



INDIAN CASES. 


[19^14 


386 


KANAI liAL MANDAL V. JADAB LAL GANGOrADHAYA. 

CALCUTTA IIEGTI COURT. 

Skooni) CiVTFi Ari’EAL No. 3179 op 1910. 


January 19, 1914. 

V resent. — Mr. Justice Tounoii. 

KANAI LAL MANDAfj and anotfier— 

D E F E N D ANTS A IN* E E I j A NTS 

verm^ 

JADAB LAL GANGOPADHAYA - 
P E vt \ r i pp — R e s I •( ) n 1 j e n t. 

Lhn>tihr,i Act (JX of 1!F FS^, s '2G--Fifl{nj up wtlcr 

ohatnicti m. 

Th'' niiT.i up of a Wdter channel would not 

necessarily constitute an obstruction of the ])laiutiff’s 
enjoyment of his rij^lit witliin the meaning of 
explanation to section 20 of the Limitation Act of 
190S, if no water for purposes of iiTigation was re- 
<piired at that time and there was no refusal by the 
defendants to re-open the clunnel. 

Appeal against the decree of the District 
Judge, Birbhum, dated 14tli June 1910, 
reversing that of the Alunsif, Bohpur, dated 
6th December 1909. 

FACTS. — The plaintiff sued for declaration 
his right to carry water from a certain tank 
through a channel cut through the defendanis’ 
land to irrigate his own land. The defend- 
ants filled up this channel, according to them, 
on 30th Baisakh 1314 coi’responding to 14th 
Alay 1907. The suit was brought on 14th 
June 1909. On these facts it was contended 
on behalf of the defendants that the right 
was obstructed on 14th Alay 1907 and, there- 
fore, the suit was out of time. The lower 
Appellate Court found that the channel was 
filled up in Batsakh 1314. and added that 
in fact, there was no stoppage of water until 
within two years of suit but it did not find 
when this stoppage occurred. The appeal 
was remanded to it f(;r a clear finding on the 
latter point. 

Babu Snjanl Kant a Singh, for the Appel- 
lants. 

Babu Siva Pramtma Bhattacharya, for the 
Respondent. 

JUDGMENT. — This appeal is by the prin- 
cipal defendants in a suit brought by the 
plaintiff to have it declared that ho is entitled 
to irrigate certain lands from a certain 
tank by taking water through a channel 
cut through the defendants’ land. The 
Court of first instance has found that the 
claim is barred by limitation, but, on appeal 
by the plaintiff, the learned District Judge 
has found that he has acquired the right 
which he claims and that there is no bar 
by limitation. In this appeal by the defend- 
ants it is contended, that the owner 


of the tank in question, which does not 
belong to the appellants, was a necessary 
party to the suit: and, secondly, that on the 
District Judge’S; own finding he should 
have held that the suit was barred by limita- 
tion. 

On the first point it may be observed that 
tlie owner of the tank not having been made 
a party to the plaintiff’s claim, he Avill not 
be bound by any decision that may be 
arrived at in tliis suit; but it does not 
appear that he is an absolutely necessary 
party. 

On the question of limitation, the District 
Judge has come to the conclusion on the 
evidence that the defendants removed or 
filled up the channel spoken of by the 
plaintiff in Batsakh 1314. The appellants 
ask me to say that, by the filling up or 
removal of the channel, they obstructed 
the plaintiff’s enjoyment of his right of 
irrigation on 30th Batsakh 1314 correspond- 
ing wfth 14th May 1907 and to hold 
that this suit, instituted as it was on 14th 
June 1909, is barred. But I am unable to 
accept this view. The filling up of the 
channel would not necessarily constitute 
an obstruction of the plaintiff’s enjoyment 
of his right, if no water for purposes of 
irrigation was required at that time and 
there was no refusal by the defendants to 
re-opcTi tlie channel. This also appears to 
have been the view taken by the District 
Judge; for, having found that the defendants 
removed and filled up the channel in 
Baisakh 1314, he goes on to say that there 
was, in fact, no stoppage of water until 
within two years before the suit. As to 
when this stoppage occurred, there is no clear 
finding. 

I am, therefore, of opinion that the appeal 
should be remanded to the learned District 
Judge for a clear finding on the following 
issue, namely, when was the plaintiff’s 
enjoyment to the right Avhich he had acquired 
interrupted within the meaning of the expla- 
nation of section 26 of tlie Indian Limitation 
Act (IX of 1908)? The finding will be 
returned to this Court within two months from 
this date. 

Suit remanded^ 
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WAHID KHAN V. ZAINAD. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal Ho. 220 of 1913. 

May 7, 1914. 

Present: — Mr. Justice Rafique and 
Mr. Justice Piggott. 

WAIIID KHAN AND ANOTHEIJ — DEFENDANTS 
— Appellants 
versus 

Z AINAB — Pl atnti ff— Respondent. 

Miihnmmadrin Laiv — Hnnajia L'tw — Dirorce — Suffix 
cicnctj of tronhs uspd — Quick of proof. 

No special form or formula is prescribed for a 
divorce under the Hanafia Law. All that the law 
requires is to see that the words of divorce pro- 
nounced by a husband should show a clear intention 
on his part to dissolve the eonlraet of marriage. 

Where witnesses, whom the Court believes, 
deposes that in tluur ])resence the wife was divorced 
by her husband, the burden of ])roving that the words 
used by the husband were insufticient and incom- 
jdete to support a valid divorce is on the person 
who questions the validity of the divorce. 

^Second appeal from a decree of the Sub- 
ordinate Judge of Agra. 

Mr. H. A. Haidar^ for the Appellants. 

Tlie Hoii’blo Mr. (hhil Prasad y for the 
Respondent. 

JUDGMENT. — Thi.s appeal arises out of 
a suit brought by a Muhammadan widow 
to recover her dower-debt and legal share 
in the estate of her deceased husband as 
also her wearing apparel or its value, which 
she alleged was retained by the defend- 
ants. The suit Avas brought against her 
two step-sons called Wahid Khan and 
!Majid Khan. She stated in her plaint 
that she w^as tlic second Avife of Mehrab 
Khan to Avhom she AA^as married some six 
or seven years ago on a dower of Rs. 500, 
and that she lived Avith him until his 
death which occurred on the 2nd of 
November 1910. After his death her tAAm 
stop-sons turned her out of the house re- 
taining all her personal goods and declining 
to give her any share in the estate 
of lier deceased husband or to pay her 
dower-debt. The suit Avas resisted on 
various grounds. It was urged in defence 
that the plaintiff was not the lawfully 
married Avife of Mehrab Khan, but Avas 
his mistress and that she herself had taken 
away articles worth Rs. 1,000 from the 
house when Mehrab Khan died. The 
property in which she claimed a share 
Avas said to bo the property of one of 
the sons of Mehrab Khan. The Court 
of first instance decreed the claim in full. 
On appeal the learned Judge modified the 


decree as regards the claim to the legal 
share in the landed property. He held 
that the said property belonged to the de- 
fendant Wahid Khan. The defendants have 
come up in second appeal to this Court 
and the only point urged befo ’e us is 
that the plaintiff Avas not legally married 
to Mehrab Khan. They said that the 
plaintiff was first married to a man of 
the name of Mali bub Ali who never legally 
divorced her and, therefore, she could not 
be laAvfully married to Mehrab Khan. 

This question was agitated in both th^ 
loAver Courts and was found against the 
defendants -appellants on the evidence in 
the case. But it is contended that the 
question Avas not purely one of fact but a 
mixed question of fact and law and can be 
raised in second appeal. The argument is that 
the plaintiff was admittedly married to 
Mahbub Ali, but says that she Avas divorced 
by him almost immediately after the 
marriage and that some time after the divorce 
she married Mehrab Khan. The evidence 
of the alleged divorce consists of the state- 
ments of tAVo Avitnesses Avho say that in 
their presence Mahbub Ali divorced her* 
That evidence is not sufficient because the 
witnesses do not say Avhat Avords were 
used by Mahbub Ali when ho nrcnouiiced 
the divorce, for unless suih words are 
known it cannot bo said v hether the divorce 
was valid or not. 1*: »vas for the plaintiff- 
respondent to prove the validity of the 
divorce in order to succeed in her claim 
and, therefore, it Avas incumbent on her to 
produce evidence Avith regard to the formula 
pronounced by her first husband, Mahbub 
Ali. We are unable to agree with this 
contention. The parties to the present 
appeal are Sunnis and are governed by the 
Hanafia Law. No special form or formula 
is prescribed for a divorce under the 
Hanafia LaAV. All that the law requires is 
to see that the Avords of divorce pronounced 
by a husband should shoAV a clear iuteniion. 
on his part to dissolve the contract ^q£ 
marriage. In the present case the two 
witnesses Avhom the Courts below have 
believed depose that in their presence 
Mahbub Ali divorced Musammat Zainab, 
the plainti If -respondent. It was for the 
defendants to cross-examine the witnesses 
as to the words used by the husband when 
pronouncing the divorce in order to shovf 
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that the words used were insufficient and 
incomplete to support a valid divorce. 
We think that the lower Courts were right 
in liolding tliat the divorce of the plaint- 
iff by Mahbub Ali was proved. The 
appeal, therefore, fails and is dismissed 
with costs. 

Appeal (limnisseiL 


MADRAS HIGH COURT. 

Civil Revision Petition No. 599 of 1913. 

July 30, 1914. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Napier. 

CHORAGUDI CHINNA KOTAYYA— 
Dependant — Petitioner 
versus 

Sri Rajah VARADARAJA APPA ROW 

RAHADUR zamtndar garu— 

Pl AINITPP Re S PONDE NT, 

Civil Procedure Code (Act V of 1908^, «. 107, O, 
XXIII, r. 1 — Appellate Court, u'hether cun ^termit uith^ 
drawal of suit in appeal icith liheitij to hung f retail 
€Uit. 

An Appellate Court cannot permit a plaintiff, whoso 
suit has boon dismissod by the lower Ctmrt ami 
who apjioals against that dismissal, to withdraw 
from his appeal with liberty to bring a fresh suit, 
inasmuch as the language of Order XXII 1, rule J, 
Civil Procedure Code, implies that a suit has not 
yet been dis]>osed of. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree and order of the District Court of 
Xistna at Masulipatam, in Appeal Suit No. 
92 of 1912 and I. A. No. 927 of 1912, pre- 
ferred against those of the Court of 
the Additional District Munsif of Masuli- 
patam, in Original Suit No. 136 of 1910 
(Gudivada). 

Mr. V. llamadoss, for the Petitioner: — The 
Appellate Court has no jurisdiedion to 
allow a suit to be withdrawn after it termi- 
nated in a decree in defendant’s favour. 
Clauses (1) and (3) of Order XXllJ, rule 1, 
Civil Procedure Code, clearly apply in terms 
to a pending suit only. Clause (2) must be 
similarly construed. The Avords ‘abandon 
such pari of a claim’ and the suit must fail 
by reason of some formal defect’, can possibly 
have IK) application to a suit wbicli Imd 
termina/ted in a decree. The words ‘withdraw 
his suit’ occurring in clause (l) and ‘with- 


draw from such suit’ occurring in clause (2) 
have the same meaning and refer only to a 
suit pending in the trial Court. The power 
to aAvard costs conferred by clause (3) can 
only be exercised by the Court of first 
instance. Tirupati v. Mnthu (1) and Eknath 
V. Uniioji (2). 

Mr. P. Nagahhiishanain , for the Respond- 
ent: — The power in question has been very 
frequently exercised by tlie first as well as 
the second Appellate Courts and there is 
nothing in the language of Order XXIIl rule 
1, Civil Procedure Code, to prohibit such use. 
The language of the section is after the 
institution of the suit.” The words before 
decree’ are not there and there is no warrant 
for importing them into the section. 
Circumstances can be easily imagined under 
Avliich grave miscarriage of justice Avould 
occur if such a power were not recognised. 
A question of fact might be decided in one 
way by the Court of first instance (e. g,, ques- 
tion as to whether the defendant denied the 
plaintiff’s litle before suit). If the 
first Court held that there was a denial of 
title before suit and that, therefore, no notice 
Avas necessary, but the Appellate Court held 
that there Avas no denial of title before suit, 
the Appellate Court might have, in conse- 
quence of its finding, to decide Avliether the 
plaintiff should be given permission to Avitli- 
draw the suit and institute a fresh one. If 
the Appellate Court tliouglit tit to grant 
the permission, it miglit have to put the 
plaintiff on terms as regards costs, and under 
clause 2 ih) of Order XX [IT, rule 1, the Court 
has ample poAvers in this behalf. Section 107, 
clause 2, makes tin's section applicable to 
Appellate Courts and in order to make it 
so applicable it is not necessary to substitute 
the word ‘appeal’ for ‘suit’ wherever the 
word suit’ occurs in Order XXTll, rule 1. 
The language j)f clause (2) of section 107 
implies that this need not be done. Under 
that clause the Appellate Court shall 
exercise tlie same functions as are conferred 
and imposed by the Code on Courts of 
original jurisdiction in respect of snits institute 
ed therein. If such a power can be exercised 
by a Court of oi'iginal jurisdiction in 
respect of a suit, in respect of the same 
suit the Appellate Court can likewise cxcr- 

<-l) 11 M. 322. 

(2) 10 Ind. Cas. 813: 35 13. 261: 13 Bom. L. 11. 237. 
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ci«e the power when the appeal is pendin^? 
before it. The observations in Eknath 
V. Jlanoji (2) are obiter^ the decision liaving 
proceeded primarily on another ground. 

JUDGMENT. — The question raised in 
this revision petition is whether plaintiff 
(appellant) can be permitted by the Appel- 
late Court to withdraw from his appeal with 
liberty to bring a fresh suit, his suit having 
been dismissed in the lower Court and his 
appeal having been against that dismissal. 
The District Judge of Kistna states in his 
judgment that on the hearing of the appeal 
the appellant wished to file a number of 
fresh documents, that he declined to give 
him permission and tliat, then, the appellant 
made the application referred to, which 
application was granted by the Court on pay- 
ment of costs. Jt is contended before us 
that the lower Appellate Court had no power 
to allow him to do so. 

The question turns on the construction of 
Order XXIII, rule 1 and the respondent, >vho 
was appellant in tlio lower Court, relies on 
section 107, Civil Procedure Code, as vesting 
this power in the Appellate Court. Admitted- 
ly, this power has frequently been exercised 
and wo are referred to two cases, one in 
Tinipati v. Mittfn (I) and the other Chidam^ 
hard Mudnliv. Kozhandavelu MndaliOi), whore 
the High Court permitted it to be done in 
second appeal. The point, however, was 
not argued in those cases and we have, there- 
fore, to see whether on the true construction 
of the Civil Procedure Code the power exists. 
^J'he language of the Order is as follows: — 

Order XXIIT, rule I, clause (I):— “At 
any time after the institution of a suit the 
plaintiff may.... withdraw his suit or abandon 
part of his claim.” 

Clause (2). — “ Where the Court is satisfied 
(a) that a suit must fail by reason of .some 
formal defect, or (b) that there are other 
sufficient grounds for allowing the plaintiff 
to institute a fresh suit,... it may., grjint the 
plaintiff permission to withdraw from such 
suit or abandon such part of a claim with 
liberty to institute a fresh suit.” 

Clause (3): — “ Where the plaintiff does so 
without the permission above referred to, he 
shall be liable for such costs as the Court may 
award and shall be precluded from instituting 
any fresh suit.” 

Considering clauses (1) and (3) first, it 
(3) 17 Ind. Cas. 896; (1912) M. W. N. 1003. 


must bo apparent that they cannot refer to' 
a suit that has already terminated in a 
decree, because clause (3) covers the whole 
of the ground covered by clause (1). That 
is to say, clause (3) applies to every case 
where a plaintiff withdraws his suit or 
abandons part of his claim. 

It is to be noted in pa.ssing that the 
language of clause (3) varies slightly from 
that of clause (1), the words in clau.se (3) 
being “withdraws from a suit,” while in 
clause (1) it is “withdraws his suit,” and 
that the word from” also occurs jn clause 
(2). Some argument might be based on this 
change of language in clause (2), were it not 
apparent that clause 3, which is couched in 
the same language, has reference entirely to 
clause (I). The vari'/* m mu.st, we think, be 
purely accidental. The language of section 
373 of the old Code was ‘ withdraw from” 
all through. As, therefore, clause (3) applies 
entirely to clause (1), it necos-sarily follows 
that in all suits withdrawn without per- 
mission the Court has power to award costs 
after the withdrawal. This power clearly 
cannot exist in a case where the suit has 
terminated in a decree against the plaintiff, 
because costs have already been provided 
for in the decree and cannot be awarded 
after the withdrawal. Further, it has never 
been suggested that a party whose suit has 
been dismis.sed Avith costs has power apart 
from clause (2) to have the decree set aside. 
The suit has terminated and the claim has 
merged in a decree. If a party does not Avish 
to execute his decree ho need not do so, and 
if he desires to abandon part of the amount 
which has been decreed to him, it is open to 
him to certify satisfaction of that part. It 
must follow, therefore, that clauses (I) and (3) 
do not include suits which have terminated in 
decree. 

We noAv come to clause (2). It is obvious 
that clause (2) docs not give the permission 
to Avithdraw and abandon, that permission 
being unnece.ssary under clause (1). Wliat 
it does is to authorize the Court, in certain 
circumstances where a party Avishes to with- 
draw, to give him liberty to institute a fresh 
suit. It seems to follow from this that the 
liberty to institute a fresli suit can only bo 
given in cirumstances in which the applicant 
is entitled under clause (1) to withdraw 
Further, paragraph (a) of clause (2) of the 
rule is in terms only applicable to a pending 
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suit and if paragraph {h) is to be read as 
limited to a case where a suit must fail, then 
that language would negative the construction 
asked for. But it is certainly open to argu- 
ment that the words tliere are sufficient 
grounds ” are alternative to the words a 
suit must fail,” and not to the words “by 
reason of some formal defect,” and it is on 
reliance on this reading that some argument 
can be based. Whatever moaning, however, 
is to be given to that language, it cannot, wo 
think, alter the basis of the clause and 
extend the right of withdrawal or rather bo 
read to give the Court power to permit” 
withdrawal. The language of this sub-clause 
being the same as that in clause (1) tlie same 
meaning should primarily be applied to it. 
As to one part of the sentence, the position 
is quite clear. The words abandon such 
part of a claim” are not applicable to a suit 
which has terminated and, therefore, the 
clause cannot possibly apply where the 
plaintiff, against w'hom a decree has been 
given, wishes to bring a fresh suit abandoning 
part of the claim and we should, therefore, bo 
driven to this position if we w'ere to accept 
the respondent’s contention, that no leave 
can be given in a terminated suit where part 
of the original claim is sought to be abandoned 
but that leave can be given after decree, 
where the fresh suit is to be otherwise than 
for a part of a claim. There is, however, a 
fatal answer to this in the last words of the 
clause, because the fresh suit to be permitted 
is specifically stated to bn a fresh suit in 
respect of such part of the claim” as well as 
the subject-matter of such suit.” The 
reading, therefore, would require the excision 
of the words such part of tho claim” from 
the sentence permitting the institution of a 
fresh suit. That not being permissible, it 
necessarily follows that the fresh suit 
must be permitted in circumstances ap- 
plying both to the ‘subject-matter of a 
suit ” and the part of a claim; ” and 
as it cannot apply in respect to a “part of a 
claim” after a decree has already been pro- 
nounced, it seems to follow necessarily that 
it cannot apply in respect of the “ subject- 
matter of a suit” after a decree has already 
been passed. Applying the same chain of 
reasoning to paragraph (h) of clause (2), wo 
get this position, first, that the words “part 
of a claim” cannot apply after a decree; next, 
that thu' “fresh suit” must have the same 


meaning for both parts of the sentence; and 
finally, that the “fresh suit” cannot be one 
to be brought after decree, with the result 
that, whether the words other sufficient 
grounds” are alternative to a suit must fail” 
or “some formal defect”, they are alike subject 
to tho limitation that no decree has been 
passed in the suit sought to be withdrawn. 
It may well be that during a ponding suit 
leave may bo given to withdraw on grounds 
other than that ‘the suit must fail.” It may 
be that proper relief cannot, in some cases, 
be given by way of amendment, such as 
would give the plaintiff all that the circum- 
stances entitle him to claim and that, therefore, 
ho may be given permission to bring a fresh 
suit on withdrawal of the pending suit. But 
it is not necessary to decide that question 
here. All we have to consider is, whether tho 
language of this clause (2) is to be confined 
to a pending suit, as clauses (1) and (.*1) 
must necessarily be, or can be read as ex- 
tending to a suit in whicli a decree has already 
been passed, and for the reasons given we 
are of opinion that it cannot be so extended. 

The further argument remains, however, 
that the Appellate Court can do what tho 
first Court cannot do. One argument is that 
in considering the powers of tho Appellate 
Court the word “appeal” is to bo substituted 
for the word “suit” and so the Appellate 
Court, has got the power. The answer to this 
contention is this: if tlie word appeal” is to 
be .substituted for tho word suit,” it mu.st bo 
substituted all tljroiigh the order. The order 
as made applicable to the Appellate Court would 
then run as follows; “At any time after the 
filing of an appeal tho plaintiff may withdraw 
his appeal or abandon part of his claim, etc, 
Clamse (2):-* / * 

There are obvious objections to this 
reading of the order. In the first place the 
words “abandon part of a claim” are no more 
applicable to an appeal than they are to a 
suit that has terminated in a decree ; and, 
secondly, there are ample powers to be found 
in tho Code for dealing with the merits of an 
appeal without the nece.ssity for giving 
leave to file a fresh appeal. This, however, 
is not the construction sought for by the 
respondent, for it will not assist him. What 
he wishes to do is in effect to alter the word 
‘suit’ into ‘appeal’ in^ the first line, rule 1, 
clause (1), and road it at anytime after the 
filing of an appeal’ and then lea/e the resjt 
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of the rule as it stands. This, of course, 
cannot be a proper application of the order 
to an Appellate Court. The other naethod 
by which ho would arrive at the powers he 
seeks to establish is by taking the whole 
rule en bloc and saying that the Appellate 
Court could do it by reason of the words 
at any time after the institution of a suit,” 
his argument being that, although the first 
Court having passed a decree cannot alter 
it, the Appellate Court can do so, as the 
whole ease is re-opened by the appeal. 

It was this contention that made it neces- 
sary to examine the language of the rule 
minutely, and if the order is to be read as 
suggested above, that is to say, as limited to 
suits which have not terminated in a decree, 
it is obviously impossible to read the order 
otherwise when the suit is before the Appel- 
late Court. The language of the order 
cannot bo construed, as to its subject-matter, 
differently according to the Court which is 
construing it. The Code can apply the pro- 
cedure of an Original Court to the Appellate 
Court with the necessary variation in the 
terms. This is done specifically in Order 
XXIT, rule 11; and section 107 generally 
provides for the exercise, by the Appellate 
Court, of the same powers and the same 
duties as are conferred and imposed on Courts 
of original jurisdiction. Section 107 wdll, 
however, not avail the respondent in the 
manner he seeks to apply it, for as shown 
above the Court of original jurisdiction lias 
no power to permit the institution of a fresh 
suit after decree. The respondent is, there- 
fore, in this difficulty, that if ho 'wishes to 
apply Order XXIII, rule 1, to the Court of 
Appeal by virtue of section 107, it can only 
be done by substituting the word appear for 
\suit’ all through the rule — which will not 
give him the remedy that he requires. Xo 
other construction is possible because, with 
regard to the suit itself, the original Court 
has no such power. 

The view that we have taken is in accord- 
ance with the decision in Ehiatli v. EtimjC 
(2), where the Court lays down that the 
language of Order XXIII implies that a 
suit has not yet been disposed of. For the 
reasons given above, we are of the same 
opinion. The petition will be allowed with 
costs. The order of the lower Appellate 
Court will bo set aside and the lower Appel- 


late Court will take the appeal on its file 
and dispose of it according to law. 

Petition allotved. 


CALCUTTA HIGH COURT. 
OiUGiNAT. Civil Jliusdiction. 

July 9, 1913. 

PreaeJit: — Mr. Justice Cliaudhuri. 
CROMPTON & Co. Lp. 

AND 

MOHAN LAL 
Re ARBITRATION bktwken. 

Arlnfrnhon Act (IX of 1899;, 13, 14— dinnvl not 

a.sn(e for logdl ))n'n('(tndiiciy ichefftcr can ho remitted to 
same arbitrator — Parfij not yiceii njipoitiintttj to 
put bin cane —Alt pointn in ihnjjute not derided — Ir- 
reynhtr yrocedme — Leyal tninconduct — Moral niiscon- 
duct — Airard, dejinitc chaiacter of. 

All ai’bitmlor who does not give a pariy an oppor- 
tunity to jnit liis case before him and who does not 
deciile all matters in dispute between tho parties, acts 
improperly and his conduct amounts to a legal mis- 
condnet. 

Where an arbitrator’s award is set aside for legal 
miseonduct or irregular discharge of liis duties, and 
not for moral misconduet, eorniption or partiality, 
the Court can remit tlio award to the same arbitrator 
for further eonsideration. 

An award must be definite with regard to all 
points in dispute between the parties. 

Mr. Bucklaml, for the Petitioners. 

Mr. Zoiah (with him Mr. A. N. Chauilhuri)^ 
for the Opposite Party. 

JUDGMENT. — This is an application on 
hehalf of Rai Bahadur Mohan Lai to set 
uside an award made by one Mr. Pooler, 
dated the IGth September 1912. The 
grounds upon which the application is made 
are set out in the affidavits of Rai Bahadur 
Mohan Lai and Mr. Lai Chand. 

Tlie petitioners complain that they receiv- 
ed no notice from Mr. Pooler of his intention 
to enter upon tiie reference, and tliat he paid 
the defendant firm one visit for about ten 
minutes only and save and except for that 
visit the petitioners did not know, prior to the 
said Mr. Pooler making his award, of any 
steps being taken by him in connection 
with the said reference, nor was any notice 
of the time or place of meeting sent or 
given to tho petitioners, nor had they or 
either of them any interview with or commu- 
nication from tho said Mr. Pooler with 
regard to the reference ; that tlicy wei* 
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desirous of being heard and of adducing 
evidence before the arbitrator, but no 
opportunity was given to them. This is 
admitted by Mr. Pooler, who says in a letter 
set out in the said affidavit, addressed to Mr. 
Lai Chand, that he had made the award in 
the case without taking any defence from 
the defendant Company. He says he wont 
through the file of correspondence between 
them and Crompton Co. and also their 
file on the matter ; but he did not place the 
proposed award before them for criticism or 
defence. 

It is quite clear from the affidavits that 
Mr. Pooler ought to have given the peti- 
tioners an opportunity of putting their case 
before him and the petitioners, not knowing 
that the reference had been taken up or that 
it was being dealt with, have been preju- 
diced. 

One of the points in dispute between the 
parties is about some motors which the 
defendants said were useless. They said that 
although on one occasion Mr. Pooler went 
with them to tlie place where the motors 
were lying, he did not examine them. Mr. 
Lai Chand says that he understood from Mr. 
Pooler that due notice of the reference was 
going to be given in the ordinary course. 
Nothing was done by Mr. Pooler, and the 
defendants had no opportunity of placing 
what they had to say in respect of their 
defence. 

The award it.self is defective in some 
respects. Take the last paragraph: “ I 
further recommend that if Crompton & Co. 
can make use of any of the motors lying 
useless with Messrs. Gulab Singh & Sons, 
that they take these over at one-half of the 

costs originally charged, etc 

This is at Crompton and Co.’s option. The 
machineries charged for in 2409 and 2985 
should be certainly taken back at one-half 
the costs if in good condition. . . 

Now, these were some of the matters 
in dispute between the parties, and it cannot 
be said that the arbitrator has decided these 
points or given any definite directions with 
regard to them, as he ought to have done. 

I am clearly of opinion that the conduct of 
Mr. Pooler in proceeding with the reference 
in the manner he did was not proper, and 
that it amounts to legal misconduct. The 
award, therefore, must be set aside. 

The petitioners have strenuously contended 


that the matter should not l)e remitted to 
Mr. Pooler. Mr. Buckland appearing for 
them contended that in cases of misconduct 
if so held by the Court, the Court had no 
power to remit the award to the arbitrator. 
He rolie.s upon sections 18 and l4 of the 
Indian Arbitration Act (IX of 1899)^ 
which run as follows : — *** The Court may, 
from time to time, remit the award to the 
re-consideration of the arbTtrat<)r or umpire.” 
Section 14 says: “ Where an arbitrator or 
umpire has misconducted himself, or an 
arbitration or award has been improperly 
procured, the Court may set aside the 
award.” His argument is that there is no 
provision, in the section for remitting the 
award, in the case of misconduct, but that 
power is given merely to set aside the award, 
and that section 13 dealt with cases otliet 
than that of misconduct. Section 18 of the 
Aribitration Act corresponds with section 10 
of the English Arbitration Act of 1889, 52 
and 58 Viet. c. 49, and section 14 corre- 
sponds with section 11, siih-clause 2. Section 
10 of the English Act of 1889 is the same as 
section 8 of the Commoii Law Procedure Act 
of 1854 : under section 8 an award could be 
remitted upon certain specified grounds. 
The same rule as laid down in section 8 has 
been held to apply to section 10 of the 
English Act of 1889. This was so stated by 
Lord Esher, M. R., in In re Keighley ami Du- 
rant (1). In He an Arhitration between 
Montgomery f Jones Sc Co. (2), Smith, L. J., and 
Chitty, L. J., held the same. They said that 
they agreed that with regard to section 10 of 
the English Arbitration Act of 1889 there were 
four grounds upon which the matter could 
be remitted to an arbitrator for ro-considera- 
tion. Those grounds are (1) where the 
award is bad on the face of it, (2) where 
there has been misconduct on the part of 
the arbitrator, (3) where there has been an 
admitted mistake and the arbitrator himself 
asks that the matter may be remitted^ (4) 
where additional evidence has been discover- 
ed after the making of the award. Ohitty, 
L. J., however, thought that it was not 
necessary to limit the operation of .section lO 
to those four grounds. In this case thete is tio 
question of moral misconduct and there is 
no suggestion that the arbitrator is corrupt 

(1) (1893) 1 Q. B. 40.5; 02 L. J. Q. B. 105; 4 B. 136; 
68 L. T. 61* 41 W. R. 437; 7 Asp. M. 0. 268. 

(2) (1898) 68 L. T. 406. 
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or partial in any way. All that is said is 
that he acted irregularly in tlio discharge of 
his duties. 

There was a statement in the aflidavit of 
Mr. Lai Chand that he had been informed 
that Mr. Pooler when in Calcutta had 
frequent conversations on the telephone 
with persons in the offi(!0 of Martin <fe Co., 
the agents of Cromptt)n tfc Co. This is 
denied by Mr. Theoboald in his affidavit of 
the 25th June 1913, paragraph 11. Ho 
says that so far as he is aware no 
conversation took place over the telephone 
between January and September 1912 
between Martin Co. or the said Crompton 
& Co. with Mr. Pooler with reference to 
tlie said arbitration, save and except that 
on certain occasions he caused inquiries to 
bo made over tlie telephone of Mr. Pooler 
as to when he would make his award in 
tliis matter. 

Under the circumstances the question is 
whether it would be right to remit the 
award to Mr. Pooler. I think T have 
I)ower to I’emit it, and it would be entirely 
right in the circumstances of this case to 
remit the award to liim for further con- 
sideration. 

I have already drawn attention to the 
indefinite character of the directions in the 
last paragraph of the said award. The 
award must be definite with regard to all 
points in dispute between the parties. 

In Anning v. JlaHley (3), Pollock, C. B,, 
held in the circumstances of that case tliat 
he ought to remit the award to the 
arbitrators. One of the objections taken 
in that case was that the third arbitrator 
had heard evidence in the absence of the 
parties and their attorneys. The learned 
Judge did not find that there was the 
slightest imputation on the conduct of the 
arbitrators as to tlieir intention, and said: it 
Avould be indeed lamentable if tlie Court was 
not able to send back the award to them 
to be set right, as otherwise all the expenses 
already incurred would be thrown away.” 
Watson, B., was of the same opinion and said: 

‘ The Court sends back an award to the 
same arbitrators in such cases where there 
is no reason to believe they are not to bo 
trusted.” 

There is also a serious question in this 

(3) (1868) 27 L. J. Ex. 146. 


ca.se a.s to whether the claim of Crompton 
& Co. would not be bfirred by the Statute 
of Limitations if the award was simply set 
aside and the Company was left to their 
remedy by suit. 

I hold that the present award cannot 
be upheld. I asked if the petitioners could- 
agree to refer the matter to any other 
person; but they were unwilling to make 
any suggestion and only insisted that the 
award should be set aside. I, therefore,, 
order that the present award be set aside 
and the matter be remitted to the arbitrator, 
Mr. Pooler, for further consideration. He 
is to give the parties an opportunity of 
placing their respective cases before him 
and ho is to consider the cases made by 
them. 

The petitioners Avould be entitled to 
the costs of this application from Crompton 

Co. 

Aioanl set aside and matter remitted. 

Attorneys for the Petitioners: MeH.srs. 
Sanderson 4* Oo, 

Attorneys for the Opposite Party: Me.s.srs, 
Morgan 4’ Co. 


MADRAS HIGH COURT. 

First Civil Appeal No. Ill of 1913. 

July 20, 1914. 

Present: — Mr. Wallis, Offg. Chief Justice, and 

Mr. Justice Kumarasawmy Sastri. 

V. K. RAJAMMAL— CLAIM.ANT— 
Appellant 
versus 

The headquarters DEPUTY 
COLLECTOR, VELLORE— Petitioner-- 
Re.spondent. 

hand Acqu iidtion Act (I of 1894J, *•«. 23, 38 — House 
market-value of — Twenty years annual rental — Annual 
rentaly how found in growing towns — Fruit’>bearing 
treesy valuation of. 

In computing tho value of a house in a town 
of growing iniportanco twenty times the annual 
rental value, and not what it would cost to build 
a house of that description, should be allowed, and 
the annual rental should not be merely the rent which 
the house is commanding at the time, but what it 
is likely to fetch in future, minus the cost of or- 
dinary repairs which a tenant would be likely to ask 
for and get from a landlord. 

Fruit-boaring trees likely to bear fruit for a 
number of years, e. g.y mango trees, should also he 
valued at twenty years annual rental. 
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Appeal against the judgment of the 
District Court of North Arcot, in Civil Mis- 
cellaneous Petition No. 439 of 1912 (Original 
Petition No, 38 of 1912), 

Mr. L. A. Oovindaraghava Aiyar (with 
him Mr. A. Viswanatha Aiyar), for the Appel- 
lant. 

The Government Pleader, for the Govern- 
ment. 

JUDGMENT. — This case comes before us 
rather in an unsatisfactory manner. The 
District Judge has commented on the fact 
that the Deputy Collector did not give a 
proper opportunity to the claimant to adduce 
evidence of the value of the land which was 
to be acquired, and at the hearing the 
claimant has not supported her case on some 
points by very satisfactory evidence. Then 
there are some points as regards whicli the 
District Judge has followed tlie report of the 
Tahsildar — which is not before us — and 
which, therefore, we are unable to attach 
any weight to. Nor was the Tahsildar 
examined as to the reasons for his report. 
The net result is that it is very difficult for 
us to come to a conclusion satisfactory to 
our own mind and all that wo can do is to 
do the best we can upon the materials before 
us. 

At first, as regards the value of the house, 
the District Judge pt)ints out that Mr. Corn- 
well adopted a totally erroneous method of 
valuation, what it would cost to build such a 
house now. The District Judge has rightly 
disregarded that. But we think he has not 
paid sufficient attention to the evidence as 
to the prospect of rents rising in Vellore, 
which is undoubtedly a place of growing 
importance, which has recently been elevated 
to a Collectorate and which, it is not unlikely, 
will have other offices established soon. 
There certainly is evidence that the rents not 
6nly of officials but of Missionaries like 
Mr. Coles have been rising of recent years 
and the rent of this house was raised from 
lis. 65 some years ago to Rs. 80 in con- 
sequence of some repairs which were done. 
We think that we shall not be going far 
beyond the mark if we allow Rs. 90 as the 
rent upon which the compensation should be 
calculated. There are no taxes on this house 
as it is outside the Municipal limits, and 
consequently the only reduction that we have 
to make is for repairs. The District Jud^e 


has taken into account the expenses of the 
repairs which the Public Works Department 
have proposed to effect subsequent to 
acquisition. We do not think that this is the 
right test. The Public Works Department 
are, no doubt, proceeding, we dare say quite 
rightly, on a very handsome scale and in a 
very thorough fashion. But what we have to 
consider i.s, what are the sort of repairs that 
a tenant would be likely to ask for and get 
from a landlord in the position of a 
claimant; and wo do not think that they are 
likely to be on anything like so large a 
scale. The ordinary allowance for repairs is 
one month’s rent and wo propose to apply 
that; so that deducting from Rs. 1,080, which 
is twelve months’ rent at Rs. 90, we have 
Rs. 990 as the net annual rental value. Wo 
have decided to take twenty years’ purchase, 
wliich is the rate allowed by the District 
Judge, which gives Rs. 19,800 whicli, on the 
whole, seems to us not to be an unfair 
amount. 

Then as regards the trees the evidence is 
exceedingly unsatisfactory. Obviously the 
plaintiff’s evidence must be greatly discounted. 
There is no evidence at all on the other side 
except the TahsMdar's report which we have 
not seen. He estimated the rental from the 
trees at Rs. 100. Having regard to the 
number of trees and the evidence in the case 
we think that, making all proper allowance, 
Rs. 150 is a reasonable annual rental. Then 
the Judge hjis allowed eight years’ purchase 
for the trees. No reasons are given for it, 
nor is the Government Pleiader in a position 
to suggest how this figure was arrived at. 
Mango trees are as a rule long-lived and 
produce for a long period of years and in the 
absence of any satisfactory evidence we see 
no reason to give a different rate for trees. 
We, therefore, allow twenty years’ purcha.se for 
mango trees at Rs. 150: that make.s Rs. 3,000. 

We are not prepared on the evidence to 
di.sturb the District Judge’s finding of 
Rs. 200 an acre for the compound. 

Wo do not think that the District Judge 
was right in making the appellant pay the 
Collector’s costs, though we think ho was 
quite justified in depriving her of her own 
costs under the discretion given to him under 
section 27 of the Act. Therefore, we direct 
the decree as to costs to bo modified by 
making each party bear his own co.sts in the 
Jower Court. As r^gard.s the cosvS ip tlpg 
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Court the parties Will give and take pro- 
portionate costs. 

Under section 34 of the Act the appellant 
is entitled to interest on the additional 
amount which we have awarded at 6 
per cent, from the date of taking possession 
of the premises hy the Collector. 

Vecroe modified. 


ALLAHABAD HIGH COURT. 

Stamp Rkfkrrnce No. 343 op 1913, 

March 27, 1914. 

Present: — Mr. .histico Tudhall. 

HAIDAHI BEGAM — Defendant- 
Appellant 
t^ersus 

GUXiZAR BANO— Plaintiff — 
Respondent. 

Court JiWs Act (VH of 1870j,fil7i. I, Art. 1 — Suit 
for potiiiesstKifi of piopcify — Pica raised that jdaintijf 
cannot toicceed iritliouf paying drfeiihinf'i dotcer-dcht 
— Suit decreed u'ithout condition of payment of dower- 
debt —Appeal — Suhject-nrittcr in dispute — Court-fee — 
Decree. 

In a suit by the defendant’s deceased husband’s 
sister for possession of certain property, the defend- 
ant denied the plaintiff’s title and also contended 
that the plaintiff could not succeed without ]>aying 
the defendant’s dower-debt of Its 80,000. The lovNcr 
(lonrt decreed the ]»laintiff’s claim, liolding that she 
was entitle«l to siiccc'ed even if the defendant’s d«)wcr 
was not paid. The defendant appealed payinj? the 
same Court-fee as the ))laintiff had p.iid on the 
plaint. 

Jlcld, that as the amount or value of tlie subject- 
matter of the a])peal A>as not more than tho 
value of the proi)erty which the jdaintiff was seeking 
to recover and jiossessioii of ^^hich tho defendant 
was seeking to retain, the defendant >>as not liable 
to pay Court-fee on the sum of Us. 80,000 which she 
claimed as her dower-debt; 

Held, also, that without payment of any Court-fee 
on the amount of dower-debt claimed by tho defend- 
ant, the Court could grant to tho plaintiff a di'creo 
conditional on })ayment of whatever may be found 
duo to tho defendant as her donor-debt. 

Stamp reforenco made by the Taxing 
Officer. 

FACTS appear from the following 
ORDER OP REFERENCE. 

In this case the defendant-appellant seeks 
that tho decree of the Court below be set 
aside and the suit be dismissed. The defend- 
ant-appellant is the widow of one Saiyed 
Kurban Husain who is tho own brother of 
the plaintiff. The plf^intiff cli^ii^s th^t 


right in certain property may be established 
and a declaration made to the effect that the 
defendant-appellant has no title thereto, and 
that she (the plaintiff) may be put in pro- 
prietary possession of certain property. 
She also stated that if she was held liable to 
the payment of tho dower-debt due to the 
defendant she was ready to pay the same. 

In the lower Court the defendant-appellant 
denied the plaintiff’s title to and possession 
over the property, and contended that her 
dower-debt amounted to Rs. 80,000 and that 
in lieu thereof she was entitled to remain in 
possession of tho entire property. She also 
alleged that as the plaintiff had not shown her 
readiness to pay the full amount of her 
dower-debt, the suit was liable to be dis- 
missed. 

The lower Court decreed the suit in the 
plaintiff’s favour and did not record] any 
finding on the 2nd issue, viz.^ “What is the 
amount of the defendant’s dower-debt?” 
It, however, expressed an opinion jn its 
judgment that the plaintiff was entitled to 
recover possession of tho property in dispute 
even if the defendant’s dower -debt be unpaid. 

The defendant-appellant has now preferred 
this appeal to this Court and has paid a 
Court-fee of Rs. 700 as was paid by the 
plaintiff -respondent on the plaint. She seeks 
that the decree of the Court below be set 
aside and the plaintiff-respondent’s suit be 
dismissed. 

Picas Nos. 1, 3 and 9 of the memorandum 
of appeal arc important. The 1st plea states 
that she is entitled to retain possession till 
her dower-del)t is paid in full, and in plea 
No. 9 she claims to hold the entire property 
against the plaintiff in lieu of dower. It 
is, therefore, open to question whether she is 
not liable to pay Court-fee on the sum of 
Rs. 80,000, which she claims as tho amount 
of her dower-debt. If this view is correct, a 
further Court-fee of Rs, 615 is due from the 
defondant-appcdlant. 

The learned Counsel for the defendant- 
appellant maintains that the appellant is 
merely asking for the suit to be dismissed and 
claims no set-off. I have had an opportunity 
of hearing tho learned Counsel, and I asked^ 
him whether there >vas any bar to the Bench 
hearing the case passing a decree modifying 
the decree of tho lower Court to this extent 
that the plaintiff be given possession and her 
title be upheld on condition that she payg 
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Jls. 80,000, the amount of the dower-debt, as 
claimed by the defendant-appellant, to the 
defendant-appellant. The learned Counsel 
admitted that such a decree was possible, bnt 
he maintains that even if such a decree be 
Xmssed, the defendant-appellant cannot execute 
the same; but the defendant-appellant is 
already in possession of the property, and 
if she obtains such a decree she obtains the 
relief she desires as mentioned in the pleas 
raised in the memorandum of api)eaL 

Schedule I, Article 1, of the Court Fee.s 
Act gives the rti valorem fee to be paid on 
the subject-matter in dispute in the case not 
only on claim but on counter-claim. I 
consider, therefore, that the Court-fee should 
be paid on the value of this counter-claim, and 
hold that the additional Court-fee of Rs. 615 
must be paid. As, however, the question 
is by no means free from difficulty and is of 
general importance, I refer the same to the 
Hon’ble Taxing Judge. 

Dr. ScUish Ohandra Banerji, for the Ap- 
pellant. 

JtJDGMEKT. — This is a reference by the 
Taxing Officer. The defends nt-appellant is 
the widow of a deceased Muhammadan Saiyetl 
Qurban Husain. The plaintiff-respondent is 
the own sister of the deceased. She brought 
a suit to obtain possession of certain property 
and a declaration that the defendant had no 
title thereto. She added that if she were 
held liable for payment of any dower-debt 
duo to the defendant, she was ready to pay 
the same. In the Court below the defendant - 
appellant denied the plaintiff’s title to the 
property and further contended that her own 
dower-debt amounted to Rs. 80,000 and that 
she was entitled to remain in po.®.se8sion of 
the entire property, at least until herd ower- 
debt had l)een satisfied. The Court of first 
instance decreed the plaintiff’s suit. It did 
not go into the question of the amount of the 
defendant’s dower, being of opinion that the 
plaintiff was entitled to recover possession even 
if the dower-debt remained unpaid. The de- 
fendant-appellant has now preferred this appeal 
paying a Court fee equal in amount to that 
paid by the plaintiff in the lower Court. She 
raises the same pleas and the question before 
me is whether she is liable to pay Court-fee 
on the sum of Rs. 80,000, which she claims 
as the amount of her dower-debt. The ques- 
tion is, what is the value or amount of the 
suhject-mattdr in dispute in this appeal? It 


is suggested that it is not only the property 
in dispute but also the dower-debt claimed by 
the appellant. It is perfectly true that it is 
open to this Court to grant a decree to the 
plaintiff conditional on payment of whatever 
may be found due to the defendant as lier 
dower-debt. But even in that case it will 
not be a decree which the defendant-appellant 
would bo able to put into execution, so as to 
enable her to recover her debt. It would 
be merely an attachment of a condition to 
the decree for possession. Of course, it may 
also be that the Court might dismiss the 
claim of the plaintiff in toto or it might 
uphold the decree of the Court below. In 
any view it seems to mo impossible to hold 
that the amount or value of the subject-matter 
of this appeal is anything more than the 
value of the property which the plaintiff is 
seeking to recover and pt)Ssession of Avhich 
the defendant is seeking to retain. The same 
considerations do not operate in this instance 
as w^ould operate if the plaintiff had appealed 
against a decree for possession conditional on 
payment of a large sum. 1 am, therefore, of 
opinion that the Court-fee already paid is 
sufficient. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 73 
OP 1913. 

July 24, 1914. 

Fresent: — Mr. Justice Ayling and 
Mr. Justice Napier, 

ZBNAMANDRA PAPI AH and others— 
Plaintiffs — Appellants 
versus 

LANKA SUBBASASTRULU—Dbfendant 
— Respondent. 

Hindu Law-^Father's dehfn --Suit agaiiwt father and 
son— Decree againnt father alone — Attachment of family 
property — Son'ts ftharOy Unhilify of — Civil Procedure 
Code (Act V of 1908^, ft. 11, Futp. V. 

In a suit for mesne profits against a Hindu father 
and his son, the decree was given only against the 
father. In execution of that decree a house belong- 
ing to both father and son was attached. The son 
objected that his undivided share in the house was 
not liable to attachment inasmuch as the decree 
was only against the father: 

Heldf that, as under the Hindu Law the a libility of 
a son to pay his father’s debts to the extent of his 
share in the family property is based on religious 
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and moral considerations and not on some direct 
liability to his father’s creditor, the decree in the 
suit for mesne profits left the son exactly in the 
position in which he would have boon if he had never 
been impleaded at all, and that, therefore, his con- 
tention against attacliment was nntonable. 

Shiam Lai v. Gaiieahi Lai, 28 A. 288, followed. 

Baraj Bumi Koer v. Bheo Pernod Bingh, 5 C. 148 
<P. C.)^ 6 1. A. 88j 4 Bar. P. 0. J. h, 3 Buth. P. C. J. 
589; 4 O. L. R, 226j 2 Shome’s L. R. 242, referred to. 

Appeal against the order of the Court of the 
Temporary Subordinate Judge of Nellore, in 
Appeal Suit No. 129 of 1912, pi\3ferred 
against that of the District Munsif 
of Kanigiri, in Civil Miscellenous Petition 
No. 820 of 1912 (Original Suit No. 96 
of 1909), dated 19th August 1912. 

Mr. S. Buhramania Aiyar, for the Appel- 
lants. 

Mr. P. Ch^ticMah, for the Respondent. 

JUDCMENT. — This is an appeal from 
the appellate order of the Temporary Sub- 
ordinate Judge of Nellore passed on appeal 
from an order of the District Munsif of 
Kanigiri on a petition filed by the third 
defendant in execution proceedings in Origi- 
nal Suit No. 96 of 1909 on the file of his 
Court. The third defendant is tlie son of 
the first defendant in the suit. The suit 
was against f^ie father, the present petitioner 
and others for a declaration of the plaintiff’s 
right to certain items of immovable property, 
for recovery of possession of the same from 
them and for mesne profits. By the decree 
passed on the 22nd December 1910 all 
the defendants were ordered to imt the 
plaintiffs in possession of certain items of 
tlie suit property and tlie fii*st defendant 
was also directed to pay Rs. 370 for mesne 
profits and costs on the mesne profitvS. 
In execution of the decree against the 
first defendant for mesne profits and 
costs the entire house belonging to the 
first and third defendants wa.s attached, and 
the third defendant claimed in the petition 
under appeal that his undivided half share 
was not liable to attachment on the ground 
tliat tlie decree for mesne prcjfits and co.sts 
was limited against tlie first defendant, his 
father. The District Munsif held that his 
share was liable to be taken in execution 
for his father's debts, they not being tainted 
by any illegality or immorality. The 
Temporary vSubordinato Judge on appeal was 
of opinion that, although the primary 
liability of the third defendant to pay such 


debts undoubtedly existed, yet, as he had 
been a party to the suit and uo decree had 
been passed against him, the decree was final 
as regards his liability and was a bar to the 
plaintiff’s claim. 

It is contended before us that this view 
is correct and reliance is placed on section 
11, Explanation V, of the Civil Procedure 
Code, in tliat relief was claimed against the 
petitioner and not being granted should be 
deemed to be refused. We are of opinion that 
this plea is bad. The liability which was 
sought to be enforced in the suit was a 
suggested primary liability of the third 
defendant to the plaintiffs and his liability 
was negatived. The liability under which 
the plaintiffs are entitled to take the share 
of the third defendant in execution is the 
liability of a son to pay his father’s debts 
to the extent of his share in the family 
property based on religious and moral con- 
siderations which are fundamental in Hindu 
Law and well recognized by the Courts. It 
i.s from his duty to his father that the 
right of the creditor springs and not from 
any decree against the son personally.' This 
is made clear by the Privy Council in the 
leading case of Buraj Bunsi Koer v. Bheo Persad 
Bivgh (1); following an earlier decision of 
the Board in Muddun Thakoor v. Kantoo Lull 
(2). On pages 170 and 171 their Lordships 
make clear the position. One quotation is 
sufficient : Where joint ancestral property 

has passed out of a joint family under a 
sale in execution of a decree for the father’s 
debt, his sons, by reason of their di^dy to 
pay their father’s debts, cannot rcover 
that property, unless they show tliat the 
debts were contracted for immoral purposes.” 
There is no suggestion here that the fact 
of the primary liability of the sons having 
been negatived in a suit makes any differ- 
ence ; and on pidnciple it is clear that 
this cannot he so. The error that the 
Subordinate Judge has fallen into is in 
thinking that tlie liability of a .son arises 
out of some direct liability to a creditor. 
Such liability may exist and a suit may 
be brought to onforc*e it. But the fact that 
in a suit against the son such primary 
liability is negatived, does not affect his 

(1) r. C. 148 (P. C ); « l A 88; 4 Bar. P. C. J. 1; 3 
Suth. P. C T r,89; 4 r.L. R. 220; 2 Shomo’s L. R. 242. 

^2) 1 1. A. 321 at p. 333; 14 B. L. R. Ap]). 187; 22 
W. 11. 60. 
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liability arising out of his duty towards 
his father. This view has been taken by 
the High Court of Allahabad in Shiam Lai 
V. GanesJu Lai (3). Tn that case the suit 
had been brought against father and son 
on a promissory note and wa*s dismissed 
against the son as he was no party to 
it. In a subsequent suit by the son for a 
declaration that the decree obtained against 
the father could not bo executed against 
his interest in the family property in view 
of the fact that the suit had been dismissed 
against him, the defence was held bad. The 
Court held that the original suit left the 
son exactly in the position in which he would 
have been if he had never been impleaded 
at all. AVe are in entire concurrence with 
this view. 

The result will be that the order of 
the lower Appellate Court is set aside 
and the order of the District Munsif 
dismissing the claim-petition restored. 
The counter-petitioners will have their 
costs in this Court and the lower Aj^pellate 
Court. 

Apppal alloived, 

(3) 28 A. 28S. 


ALLAHABAD HIGH COURT. 
Second Civil At’ceal No. 223 op 1913. 

April 8, 1914. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji. 

LAL SINGH AND OTHERS — Plaintiffs — 
Appellants 
versus 

The collector of ETAH — Defendant 
— -Respondent. 

r. P. Court of Wards Act (111 o/1899^, -s 48 — Attach- 
ment of property in execution of decree — Objection — ■ 
Suit — Notice. 

A Court of Wards attached certain property in 
execution of a decree. The jndgTncnt-dehtors ob- 
jected to the attachment and sued for a declaration 
of their right without giving any notice to the Court 
of Wards under section 48 to the Court of Wards 
Act: 

Heldf that, as the suit did not relate to tlio person 
or prf)porty of the Ward, no notice to the Court c^f 
Wards was necessary. 

Second appeal from a decree of the Distxdct 
Judge, Aligarh, 


Dr. Hatish Chandra Banerji^ for the Appel- 
lant. 

Mr. A. E. Jlyresj for the Respondent. 

JUDGMENT. — This appeal arises out of 
the following circumstances. The Court of 
Wards, as representing the estate of tlie 
minor Raja Surajpal Singh, were putting into 
execution a decree which admittedly is the 
property of the Ward. In execution certain 
property was attached. The appellants 
objected to tlio attachment, but their objec- 
tion was overruled whereupon the present 
Nuit was brought for a declaration that the 
property was not liable to attachment in 
execution of the decree. The Court of first 
instance dismissed the claim on the ground 
tliat no notice was given as provided l^y 
section 48 of the Court of Wards Act 
(III of 1899) which was then in force. The 
lower Appellate Court confirmed the decree of 
the Court of first instance. 

Section 48 is as follows:- - No suit relating 
to the person or property of any Ward shall 
be instituted in any Civil Court until the ex-- 
piration of two months after notice in writing 
has been delivered to or left at the office of tlie 
Collector in charge of the estate, stating the 
name and place of abode of the intending 
plaintiff, the cause of action, and tlie relief 
which he claims; and the plaint shall contain 
a statement that such notice has been so 
delivered or left.” It is admitted that no 
such notice was served in this case. It is 
contended on behalf of the appellants that 
inasmuch as the suit did not relate to the 
person or property of the Ward notice was 
unnecessary* It seems to ns that this con- 
tention is sound. In the present suit the 
validity of the decree which belongs to the 
Ward is not cliallenged. The property which 
is .sought to be sold in execution of the decree 
admittedly does not belong to the Ward. 
Under these circumstances, in our opinion, 
the present suit does not relate either to the 
person or the property of the Ward and we 
think that a notice was, therefore, unnecessary. 

We allow the appeal, set aside the decrees of 
both the Courts below and remand the case 
to the Court of first instance through the 
lower Appellate Court with directions to re- 
admit it under its original number on the 
file and proceed to determine the same accord- 
ing to law. Costs here and hitherto will be 
costs in the cause. 

Appeal decreed^ Cause remanded^ 
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MADRAS HIGH COURT. 

Civil Appeals Nos. 28 and 37 op 1911. 

July 29, 1914. 

F resent'. — Mr. Justice Sankaraii Nair and 
Mr. Justice Spencer. 

In No. 28 of 1911. 

NAGAR DAMODHARA SHANGHOG— 
Plaintiff — Appe llant 
versus 

RAMAPPAYA and others — Defendants — 
Respondents. 

In No. 37 of 1911. 

RAMAPPAYA and another — Dependants 
Nos. 1 and 3 — Appellants 
versus 

NAGAR DAMODHARA SHANGHOG 

AND OTHERS — PLAINTIFF AND DEFENDANTS 
N( s. 4, 5, 8, 9, 27 — Respondents. 

Trust — Dnhcdt ion of propprtijy ichat constitutrs—- 
Shnie of incuin^^, a'hrther c in bo dcdicatod -Cimnjo on 
finnifij piopci ty — L'cidencc. 

Ill order to constitute a dedieatitni, it is not neces- 
sary tliiit any specific property should he set apart’. 
A share of the income derivable from the family 
properties may bo dedicated. 

When*, therefore, a family owns a temple and 
appoints poojans to carry on worship in the temple 
and spends a sufficient porfion of the income from 
the family lands, the dedication is complete and the 
whole family projierty remains char;?ed with the 
jiayment of tin* amount actually expended for carry- 
ing on the worship in the temiile. 

Appeal against the decree of the Court of 
tlio Temperariy Subordinate Judge of South 
Canara, in Original Suit No. 31 of 1909, 
(Original Suit No. 21 of 1908 on the lile of 
the District Court). 

In No. 28 of 1911. 

Messrs. M. 0. Fnrthasarathij Alyangar, K, 
llamanatli Shenal, K. F. Madhava Jiao and 
K. F. Lakslunana llaoj for the Appellant. 

Mr. K. Naraina Fao, for the Respondents. 

In No. 37 of 1911. 

Mr. K. Naraina for the Appellants. 

Messrs. M. C. Farthasarathy Aiyangar, 7i. 
Jiamnath Shenai\ K. F. Madhava Rao and 
K. F. Laksnmana Rao, for the Respondents. 

JUDGMENT. — The first question that 
arises for decision is, whether the Subordinate 
Judge is right in holding that the properties 
in suit are subject to a charge of 1400 paras. 

It is found by the Subordinate Judge that 
the family owns the temple and that the 
daily pooja and the ceremonies are conducted 
out of the income of the family property. 
It is also found that 1400 paras at least is 


necessary to carry on the worship and the 
ceremonies. It is argued before us that as 
no specific property has been set apart, there 
is no endowment and the Subordinate Judge 
is, therefore, wrong in holding that there was 
a trust of charge for that amount in favour 
of the temple. It is not necessary that any 
specific property should be set apart. A 
share of the income derivable from the family 
properties may be dedicated. The family 
properties will then become subject to a 
charge for that amount and whoever takes 
the family properties by partition or 
alienation, will take it subject to that charge. 
Whether the amount has been set apart by 
the family is a question of fact to be decided 
upon the evidence. There is a poojari and 
the worship has been carried on for more* 
than 50 years. In these circumstances we 
are unable to say that the Subordinate Judge 
was Avrong in holding that the family have 
set apart 1400 paras for the ceremonies in 
the temple. 

It was then contended that part of this 
amount consists of certain payments made 
in the family liouse itself and not in the 
temple. No such objection was taken in the 
lower Court. The Subordinate Judge’s 
finding is that this amount is necessary to 
carry on the ceremonies in the temple and 
Ave are not satisfied that the finding is 
erroneous. 

The Subordinate Judge also finds that 
certain debts are binding and others not 
binding. Both appeal against this finding. 
The creditors are not parties to this suit and 
in their absence, the question cannot be 
finally decided. We are, therefore, of opinion 
that the Subordinate Judge’s decision on this 
point should be modified. We set aside his 
finding on the 6th issue and amend the decree 
by substituting Avith the consent of parties for 
paragraph 5 the following 

“That the debts that may bo due by the 
family be borne equally by the plaintiff and 
1st defendant’s branch”. 

Wo disallow the objections as to mesne 
proKts. Witli this modification Ave confirm 
the decree. We think in the circumstances 
of the case that the parties should bear 
their oAvn costs throughout. 

Fecrec modified, ‘ 
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ALLAHABAD HIGH COURT. 
JBxEODTioisr Second Appeal Wo. 656 op 1913. 
April 14, 1914. 

Fremnk — Mr, Justice Rafii^ue and 
Mr. J^stice Piggutt. 

GDBIWD RAO and others — ^Jcdgment- 
DEBTOaS — A j’PE llants 
nersm 

KAMTA PRASAD — Decree-holder — 
Respondent. 

Biimlelkliand Land Alienation Act (ll of 1903), s. 9 
— Sit'it for foreclosure — Whether defend a nt't mem hem of 
agrtculfiiral tribe — Reference to Collector —Collector 
fiikding agctiiist defendants hui refusing to take action 
under section 9 — Case returned to Civil Court — Power 
of Civil Court — Decree absolute. 

In a auit for foreclosure of a inortg’aj^e by condi- 
tional sale the defendant pleaded that he was a 
Hijember of an agricultural tribe. The Court, holding 
that this was a point to be considered after a preli- 
ttiinary decree for foreclosure had been passed, 
passed that decree. When the decree-holder a]tpliod 
for a decree absolute, the Court referred the case to 
tlie Collector under clause 3 of section 9 of the 
Bundelhharud I^and Alicnatiom Act. The Collector 
lield that the judgment-debtor was not a memlier 
of an agricultural tribe. But the question being 
raised before him as to whether the decree-holder 
would not accept a mortgage for a term of years in 
lien of a foreclosure decree, lie made a note of the 
terms of the mortgage. The mortgage was executed 
by the judgment-debtor, but the decree-holder re- 
fused to accept it. Tlie, Collect (xr there upmi returned 
the wcord to the Civil Coui’t without taking any 
further action: 

Held, ,tJiat the Civil Court had no option but to 
continue the proceedings before it iiidcjieiidently of 
the provisions of the Bundelkhand Land Alienation 
Act and to pass a decree absolute for foroolosurc. 

Execution second apjmal from a decree of 
Die District Judge of Jhansi. 

The Hon’ble Pandit Motilal hehru, for the 
Appellants. 

The Hon‘’ble Dr. Hniular Lai, fur the 
Respondent. 

JUDGMENT. — This is a second appeal by 
<5ej:*tain judgment- debtors jn an execution 
case. The suit in which the decree in ciue.stion 
was passed wa.s a suit for foreclosure on a 
mortgage by conditional sale dated the 11th 
of March 1877. There wa.s a long 
array of defeudatits; but for tlie 
jpiurpt^ses of this appeal it is suflieient 
to say that the first defendant wa.s tJie heir 
-of the original mortgagor, whereas another 
set of defendants, who are now appellants 
hefo^'e us, were the heirs of one Gopal Bao 
who acquired by a transfer snhseqncnt to tlio 
mortgage of 1877 a portion of the equity of 
redemption. Before the Cfiurt in which the 


suit was instituted the defendants of both 
the.se sets plefided that they were members 
of an agricultural tribe within the meaning 
of the Bundelkhand Land Alienation Act 
(Local Act II of 1903). The Court held that 
this was a point to bo considered after a pre- 
liminary decree for foreclosure had been passed, 
and sucli a decree was passed on the 26tli of 
January 1910. When the decree-holder 
applied for a decree absolute, tlie Court record- 
ed an order to the eifect that inasmuch as 
the judgment-debtors appeared to be mem- 
bers of an agricultural tribe, 'the case must 
be referred to the Collector under clause 3 
of section Oof the Bundelkhand Land Aliena- 
tion Act. As regards the first defendant, 
the heir of the original mortgagor, his case 
has been dealt with by the Collector under 
the section above referred to and we are not 
concerned with it now. With respect to tliose 
judgment-debtors who represented the 
suh.sequent transferee, Gopal Rao, the Col- 
lector hold that they were not members of an 
agricultural tribe within the moaning of the 
Act. Tt w^ould seem, however, that a ques- 
tion wa.s raised before the Collector as to 
whether the decree-Jiolder would not accept 
a mortgage for a term of years from those 
judgment-debtors also, in lieu of enforcing 
hi.s strict right L) obtain a foreclosure decree. 
The Collector made a note of the terms on 
which the decree-holder was prepared to 
accept such a mortgage and gave thc.se 
judgment-debtors one week’s time within 
which to execute the .same. They did not 
comply with this order, but appealed to the 
Commissioner against the decision of the 
Collector that they were nut members of an 
agricultural tribe. The (/ommissioner ap- 
parently intended to hold that they were 
meml)er.s of an agricultural tribe, but based 
hi.s deci.sion on the finding that when the 
judgment-debtor.s appeared before liini llioy 
profe.s.sed themselves xvilling to execute a 
usufructuary mortgage as directed by the 
Collector. He returned the record to the 
Collector Avith directions to ** allow a mortgage 
to be given for twenty yc'ars as originally 
directed.” The case having thus come back 
to the Collector’.s Court, tlio judgment-debtors 
in question did execute a mortgage; but the 
(lecree-lioldcr took exception to the term.s of 
that nuxrtgage and r(*fuscd to accept it. The 
Collector, therenpon, returned the record to 
the Civil Court without taking any further 
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action whicli can in any way be regarded as 
falling under the provisions of section 9 of 
the Bundelkhand Land Alienation Act. The 
question then arose in the Civil Court, whe- 
ther the decree-holder could or could n -t be 
given a decree absolute for foreclosure in 
respect of the share of these judgment-debtors 
in the property originally mortgaged. The 
Court of first instance held that no sucli decree 
could be passed ; but this finding has been re- 
versed by the District Judge on appeal and a 
decree for foreclosure passed. The appeal 
before us is against the order of the District 
Judge. We have been through the record and 
considered the arguments addressed to us. On 
behalf of the appellants we are asked to 
consider the question whether they should or 
should not be hold to bo members of an agri- 
cultural ti'ibe under the Bundelkhand Land 
Alienation Act, and arguments are advanced 
in favour of the contention that they are so. 
The real question, however, is as to the effect 
of the Collector’s order returning the record 
to the Civil Court. Riglitly or wrongly the 
Collector has throughout adhered to the 
position tliat those particular judgment- 
debtors were not members of an agricultural 
tribe. He at no time put the deci’cc-holder 
to the option provided by clause 2 of section 
9 of the Act. He has in fact refused to 
allow these judgment-debtors the benefit of 
the Act. Under these circumstances the 
District Judge was right, in our opinion, in 
holding that the Civil Court had no option 
but to continue the proceedings before it 
independently of the provisions of the Bundel- 
khand Land Alienation Act. There was 
a conditional decree for foreclosure against 
these judgment-debtors, and the Collector, 
upon a reference duly made to him, has not 
passed any order which can be regarded as 
giving the judgment-debtors tlie benefit of 
the Bundelkhand Land Alienation Act. It 
follows that a decree absolute for foreclosure 
must inevitably be passed in respect of the 
share held by these judgment-debtors. We 
accordingly dismiss this appeal with c(»sts. 

..I ppeal d isiiitssed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2213 1912. 

July 23, 1914. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Napier. 

KOTA BOLABHADRA PATRO— 
Defendant No. 2 — Appellant 
versus 

KHETRA DOSS and others — Plaintiffs — 
Respondents. 

(UnJ Procedure Code (Act V of 1908^, O. XXI, r. 
35 — Usufructuary mortgage hy father — Decree against 
father — Joint possession with son — Partition, right 
of — Transfer of Piopertij Act (IV of 1882^, ss. 2, 44. 

Where a usufructuary mortgage cfTected by a 
Hindu father was found valid only to the extent of 
his interest and a decree was passed in favour of the 
mortgagee for joint possession with the mortgagor’s 
son, who objected on tlio ground that no such decree 
could bo passed except in a suit for partition: 

Held, Per Oldfield, J., (Napier, J., dissenting), 
that the mortgagee was not entitled to a 
decree placing him in possession under Order XX T, 
rule 35 (2), of the Code of Civil Procedure, but only 
to a decree declaring his rights to possession and 
entitling him to institute a suit for partition to 
recover it. 

Deendyal hul v Jnydeep Naiiiin Singh, 3 C. 198 
(P. C ); 1 C. L R. 19, 4 T X. 217; 3 Sar. P. C. .1. 730; 
3 Sutli. P. C. J UJS; 1 Ind. Jnr. (10 1, followed. 

Per Napiei, J -The mortgage passing only tlie 
mortgagor’s unascertained share, tlie mortgagee can 
only have a decree for common possession. Section 41 
of the Transfer of Property Act provides for partition 
as a means of making the possessory right available 
and Order XXI, rule 35, provides a means of giving 
poshoshiou which will n<it injure anotlier person who 
i.s also legally in possession. 

Second appeal against the decree of the 
District Court of Ganjam, in Appeal Suit 
No. 3 of 1911, preferred against that 
of the District Munsif of Aska in Original 
Suit No. 9G(3 of 1909. 

Mr. T. Prnknsam, for the Appellant. 

Air. P. Nagabhushanam, for the Respond- 
ents. 

JUDGMENT. 

Oldfield, J. — ^The lower Appellate Court 
has given a decree t > the plaintiffs for joint 
po.s.session with the 2nd defendant, the 
appellant, of the plaint lands, as regards the 
share of the 3rd defendant, the plaintiffs’ 
mortgagor. 

It is objected that no decree agaimst the 
3rd defendant’s share should have been 
passed except in a suit for partition and that 
in any case tlie form of the decree appealed 
against is wrong. 

The facts found hy the lower Appellate 
Court were that the phiintifFs having obtained 
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a with possession from the Hrd 

(lefeJulaiit, tlic 2n(l defeiuliint's father, were 
l)re\euted from enjoying the property by 
the latter and tliat tlie mortgage, being good 
to llio extent of tlio ord debnidant's share, 
must l)e enforred to tliat extent. 

No (*\(*eption has leen taken in tlie appeal 
grminds to tlie absence of any liniling as 
to llu‘ truth of thi^ ]ilaintifFs' allegations that 
they ga\o a leMse to a tenant, who was ousted 
by tlie 2iid defendant, ?ior did they in fact 
allege that tlu'y were over in physical 
possession. Nor is it material that the 
judgment under appeal contains references 
to the existence of one Narasu Patro, who 
may ha\ e a co-parcener’s interixst in the suit 
la mis, in whose absence according to the 2iul 
defendant no dei'ree alTecting them could be 
guen, for tlu‘se rofermices contain nodeHnite 
finding as to Narasu’s rights, regarding 
which llien^ was no issue oi* pleading before 
the CVairt, and the 2nd defendant has Jiever 
suggested hitherto that he should have been 
made party and does not suggest it in his 
grounds of appeal. 

Thi» decree against the share of the 2rd 
defendant, the executant of the suit docu- 
ment, stands on the same footing as other 
decrees made in suits to enforce an 
alienation of joint family property by wdiich 
the sluu’e of the managing memher alone is 
held hound on the ground that the legiti- 
macy of the alienation is not established. 

The remaining question is of the form of 
the decree, c)ne for joint possession, execut- 
able (as the judgment specities) by the proce- 
dure provided in Order XXI, rule 35, clause 
(2), of the (kale of Civil Procedure. The 
possession which is obtainable under that 

1 ule is physical and would enable the plaint- 
iffs to exercise all their rights as moi’tgagees, 
subject to those of the other joint tenants. 
It is urged that section 44 of the Transfer 
of Property Act which authorises the giving 
of such possession is controlled by section 

2 of the Transfer of Property Act and 

cannot affect the rules of Hindu Law, 
amongs t them those relating to the rights of 
an alienee of an u.idivided share of family pro- 
perty. Tliat right Idas been held in a series 
of decisions, beginning with IJecnthjoL 
Lai V. Narain Siug/i (1), not 

(1) a C. 108 (P. C.); I C. L. 11. 49, 4 I. A. 247; 3 Bar. 
y. C. J. 730; 3 South P. C. J. 4G8j 1 Ind. Jur. 004. 


to extend to immediate recovery of 
possession, but only to a declaration and to 
recovery by moans of partition proceedings. 
Tlie share of which the plaintiffs are at 
present entitled to po.sse.ssion, that of tlie 3rd 
flofeiidant, is unascertained. It may, no 
doubt, equitably he eventually a.scertained as 
the land covered by their mortgage. But 
that it will be .so cannot bo said with certain- 
ty, until proper proceeding.s have taken places 
ill which any persons, with superior equitable 
claims, have had a chance of coming forward. 
In these circum.stances, I would allow the 
aiipeal to the extent of substituting for the 
decree granted by the lower Court one 
declaring the plaintiffs’ riglit to possession 
under their mortgage of the 3rd defendant’s 
share in the plaint lands and their right to 
institute a partition suit to recover it. I 
would dismiss the appeal in other respects. 
In view of the extent to which the appeal 
lia.8 succeeded 1 would order that the appel- 
lant pay the respondents’ costs. 

Napikh, j. — T he only point on which I 
di.sagrec with my learned brother is as to 
the form of the decree that should be given 
in this suit. It seems to me that as usu- 
fructuary mortgagees their only right is ,to 
possession for the purpose of W'orking out the 
amount due from the mortgagor. Not 
being in possession they are bound to ask for 
posse.ssioii and cannot confine themselves to 
a suit for a declaration. If the mortgagor 
had owned the whole interest the plaintiffs 
would have got a decree for possession of the 
whole property. The mortgage only passing 
the mortgagor’s unascertained share they 
can only have a decree for common posses- 
sion. Section 44 of the Transfer of 
Property Act provides for partition as a 
means of making tlieir possessory right 
available and Order XXf, rule 35, provides a 
means of giving possession which will not 
injure another person wlio is also legally 
in possession. In my opinion to hold other- 
wise would be to introduce a form of decree, 
that is, a declaratory decree unknown in 
suits by a mortgagee on a mortgage; for, it 
seems to follow that if in this case a declara- 
tion only can ho given, in all suits by a 
u.sufructuary mortgagee to enforce bis mort- 
gage rights over a share this form of decree 
only could be given. I would dismiss this 
appeal with costs. 
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By thb Court. — The result is that the 
second appeal is dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Sbcond Civil Appuai. No. 121 of 1913. 

May 8, 1914. 

Present: — Sir Henry Richai’ds, Kt., Chief 

.lustice, and Justice Sir P. C. Banerji, Kt. 

RAM SARUP SAHA—Defkxdant— 
Appellant 
versus 

KARAM ULLAH KHAN and another— 

P LAI NTl FFS— J i E SPON I) EN TS . 

— Pi icr nUeyed to ho peel fictitious — 

Ecidciicc. 

Wlu'n ifc ia alle^ycMl in a pre-omption suit that the 
salo-pricc ia fictitious and put in tlic deed for do. 
fe.itiiif? i)re-em]»tion, the pre-emptor, notwithstanding 
the evidenei' that the amount stated in tlie deed was 
paid h(‘fore the 8iih-Rej<istrar, can show that the 
mark(‘t-priee is far below that stated in the sale-deed. 
Hut it IS op-n to the vendee to show the circum- 
stances wliy he was realty to jtive and did give the 
actual price mentioned in thi* deed 

Second appeal from a decree of the 
Additional District Judge of Gorakhpur, at 
Basti. 

Mr. Harihaus Haliai, for tlie Appellant. 

Mr. Muhammad Ishaq, for the Respond- 
ents. 

JUDGMENT. — 'The only question in this 
appeal is that of consideration. The con- 
sideration according to the sale-deed was 
Rs. 399. Evidence was given in the Court 
below to show that the market-value put at 
the very highest would not amount to 
Rs. 200. So far as the finding of the lower 
Appellate Court is a finding of fact as to the 
consideration, it is binding upon us in second 
appeal. 

It is argued, however, on behalf of the 
appellant tliat as Rs. 399 was actually paid 
before the Sub- Registrar and inasmuch as 
there was no evidence that any of this sum 
was given back, the Court was bound to 
hold that that was the true consideration. 
Reliance is placed upon the case of O' Conor 
V. Ohulam Haidar (1). This ruling is, in 
our opinion, contrary to a series of rulings 

(1) 28 A. OlY.j 3 A. L. J. 365j A. W. N. (1906) 155. 


of this High Court, and was expressly 
dissented from in the case of Ahdnl 
Majid V. Apwlah (2). In our opinion 
when it is alleged that the sale price is 
fictitious and put into the deed for the 
purpose of defeating pre-emption, it is open 
to the pre-emptor to gwe evidence to show 
that the market-price is far below that 
stated in the sale-deed. If ho gives such 
evidence to the satisfaction of the Court, 
the latter is quite justified in arriving at 
its own conclusion as to what is the real 
consideration, and this notwithstanding that 
it is proved that the amount stated in the 
deed was paid before the Sub-Registrar. 
It is, of course, open to the vendee to show 
that there were special circumstances why 
he was ready to give and did give tho 
actual price mentioned in the deed. 

Wo dismiss the appeal with costs. 

Appeal dismissed. 

( 2 ) 29 A. 618, 1 A. L. J 531; A. W. N. (19o7) 202. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Miscellaneous Appeal No. 37 of 1913. 

January 19, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

RAM DAYAL and others — Defendants — 
Appellants 
versus 

SARJU PRASAD— Plaintiff- 
Respondent. 

Lnnitc'tioii Act (IX of 1908), x 1 1 -iTiidcr-ralKafioii 
of propel ty, if not dcIihcKite, rccUesa oi mala lidc, icJin- 
tiro' (J I omul for cj elusion of tune. 

The pluiiitifF instituted a suit for pre-emption in 
rexpeet of a sale-di'od executed for an alleged con- 
sideration of Ks. 2,000. The plaintiff valued his claim 
at Rs. 400, but subsequently udmitted that the market - 
AMlue of th*' disputed pro])erty N\as Rs. 1,000. The 
Sub-.Tudge, relying on tin' plaintiff’s stateineni, retm’ued 
tho plaint for ])resentatiou to the pi*oper Court and 
it was presented on the same day in the Court of tho 
Munsif* 

Held, that as there was nothing to show a delibe- 
r«ite or reckless under- valuation of tlio pioperty in 
order to secure some improper advantage or a mnla 
fi 1 > desire to institute tho suit in a wrong Court, 
section 14 of the liimitation Act a])plied to tho caso 
and tho plaintiff was entitled to the exclusion of tho 
time during whii'li he had bi‘en prosecuting tho 
proceedings in tho Court of the Sub-Judge. 

Appeal against tho order of the Sub- Judge, 
Kheri, dated 18tli June 1913, reversin^f 
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that of the Muusif, Klieri, dated 1st 
March 1918. 

Babu Jxiulm Dufta Sinluiy for the Appel- 
lants. 

Bahu Ishwarl Prasad, for the llo.spoiident. 
JUDGMENT. — This was a suit for pre- 
emption and was originally instituted in the 
Court of the Subordinate Judge of Kheri. 
The plaintiff then valued his claim at Rs. 400, 
but subsetiuently admitted that the market- 
value of the disputed property was Rs. 1,000. 
The consideration entered in the sale-deed, 
which gave rise to the suit for pre-emption, 
Avas Es. 2,000. The Subordinate Judge, 
relying on the statement of the plaintiff, 
returned the plaint for presentation to the 
proper Court on the 20th June 1912, Avith- 
out recording any finding as to the actual 
market- value of the disputed property. The 
plaintiff thereafter presented the plaint on 
the same day in the Court of the Munsif 
of Kheri, who dismissed the suit on the 
ground that section 14 of the Indian Limita- 
tion Act did not save limitation and that the 
claim was barred by time, Tlie lower Appel- 
late Court reversed that order and remanded 
the case to the Court of first instance for a 
trial on the merits. 

I see no reason to disturb that order. In 
suits for possession the value of the subject- 
matter of the suit is the value of tlie property 
claimed, but in suits for pre-emption the 
determination of the actual value is always 
a matter of some difficulty. The considera- 
tion mentioned in tlie sale-deed is very often 
inflated to defeat pre-emption. There is 
nothing in this case to show that there Avas 
a deliberate or reckless under- valuation of 
the property in order to secure so mo improper 
advantage, for the Court-fee did not vary 
and was payable on five times the revenue. 

In Rarnjiwan Maly, (dinnd Mai (1) it Avas 
held by Straight and Mahmood, JJ., that 
section 14 of the Indian Limitation Act 
applied where, from a hona fide mistake of 
fact, the suitor Avas misled into litigating 
in a Avrong Court; and in Brlj Mahan Das v. 
Manmt Blbi (2) a Full Bench of the Allah- 
abad High Court laid down that that section 
was Avide enough to cover cases where a 
plaintiff Avas prosecuting his suit in a Avrong 
Court in conseiiucnce of a bona fide mistake 


of laAV, The plaintiff in the present case 
was obviously misled by the consideration 
entered in the sale-deed and thought it safer 
to institute the suit in a higher Court, lest 
the consideration actually paid may be found 
to be higher than what Avas alleged by him in 
the plaint. 

In Thaknr Seodat Singh v. Bishunath Singh 
(8) Chamier, A. J. C,, obserA^ed that in suits 
for pre-emption the plaintiff’s valuation 
determined the forum except in cases Avhere 
it AA^as proved that the plaintiff had misrepre- 
sented the true value with the intention of 
getting a trial in a different Court from 
that intended by the Legislature or had 
acted recklessly in valuing his suit or had 
adopted a Avrong method of valuation. In 
Madlio Das v. Uamji Fatah (4) Edge, C. J., 
and Banerji, J., foresaAv the difficulty Avhich 
Avould arise in suits for pre-emption in regard 
to the above matter, and said: Tiike, for 
instance, a suit for pre-emption. The plain- 
tiff brings his suit, for example, in the Court 
of a Munsif claiming pre-emption at a 
price of Rs. 700, honestly believing that that 
was the sale price and honestly, so far as he 
Avas concerned, alleging tliat the price in the 
sale-deed of Rs. 1,500 was false and fictitious. 
Noav it appears to us that in that suit the Munsif 
would have jurisdiction to decree pre-emption 
at a price of Rs. 1,500, if he found that the 
price alleged in the sale-deed was the true 
price, ami that his jurisdiction to make a 
decree Avould not bo ousted by that finding. 
If it Avere not so, see AAhat the result might 
be. Tlie Munsif would return the plaint to 
be presented in the Court of the Subor- 
dinate Judge. The Subordinate Judge 
taking a different vicAV of the evidence 

might come to the conclusion that Rs. 1,500, 
the price alleged in the sale-deed, Avas a 
fraudulent and fictitious price, and that the 
true price Avas that alleged by the plaintiff, 
t'iz., Rs. 700. If the argument of the 
defendant in this case is correct, the 
Subordinate Judge in such a case would 
have to return the plaint to the plaintiff’, so 
that he might comply Avith .section 15 of the 
Code of Civil Ih*ocedurc by presenting 
his plaint again in the Court of lowest 
jurisdiction, namely, in the Court of the 
Munsif, Avho had hold previously that he had 


(1) 10 A. G87; A. W. N ' 1888) 258. 

(2) 19 A. 318 (F. P.), A W. N [1897; 80 


(3) G O. C. 255. 

(1) IG A. 286 at p. 289; A. W. N. (1891 84. 
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no jurisdiction.” The defendants-vendees 
have urpfed in this Ct^se that the property is 
worth Rs. 2,000 and was sold for that 
sum. The Courts below have not yet deter- 
mined or recorded a finding as to the true 
value of the property. 

A. mala fide desire to institute the suit in 
a wrong Court cannot, therefore, be attributed 
to the plaintiff, and, as held in a very similar 
case by Banerji and Tudball, JJ. \_Jadti llai 
v. Ganesli Farashad (5)], section 14 of the 
Indian Limitation Act applies, and the 
plaintiff is entitled to the exclusion of the 
time during which he had been prosecuting 
the proceedings in the Court of the Subor- 
dinate Judge. 

The appeal, therefore, fails and is dismissed 
with costs. 

A jiTpea I dism i.'ised. 

(6) 3 Tml. Caa. 79; G A. L. J. 741. 


ALLAHABAD HIGH COURT. 

Letters Patent Apceal No. 138 op 1913. 
May 8, 1914. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 

KEDAR NATH — Plaintipp — Appellant 

versiis 

SOHAN LAL and others — Defendants — 
Respondents. 

Easements Act (V of ^SH2), s. 15 — Use) — Interrupt 
tion — Period of 20 yeai's — Period pi'ior to interrupt lotiy 
whether can he added. 

Where the user is interrupted, the user for a 
further full period of twenty years must be shown 
in order to establish a right of easement under 
section 15 of the Rasements Act. The period of 
user prior to the nteri’uptiori cannot be added on. 

Letters Patent Appeal fi*om the following 
judgment of 

Ryves, J. — In this case it has been found 
by the lower Appellate Court that for more 
than twenty years before suit the water 
from the defoTidant’s house has flowed 
through a particular channel which the 
plaintiff seeks to close. The learned Ad- 
ditional Subordinate Judge goes on to 
say: — “l inspected the locality and in fact 
it is admitted tliat there is no other outlet 
for the defendants to flow their water.” 
Xt seems to me that these findings of fact 


are conclusive, and the re.sult is that 
the appeal fails anfl is dismissed with 
costs. 

Mr. /. M. Banerji, (for Dr. Satish Chandra 
Banerji), for the Appellant. 

Mr. Tej Bahadur Sapru, for tlie Respond- 
ents. 

JUDGMENT. — This appeal arises out of 
a suit in whicli the plaintiff claims an 
injunction to restrain the defendants from 
causing water to flow through the plaint- 
iff’s premises. The defence was a right of 
easement by prescription. It was necessary 
for the defendants to show that the right 
of casement claimed had been peaceably 
and openly enjoyed without interruption 
for a period of 20 years. The Coui-t of first 
instance decreed t!*.* plaintiff’s claim. The 
lower Appellate Court reversed the decree of 
the Court of first instance holding that the 
defendant had a right of easement. The 
learned Judge of this Court held that the 
decision of the lower Appellate Court was 
a finding of fact and dismissed the appeal. 

No doubt so far as the decision of the 
lower A-ppellate Court rested on a finding 
of fact, it is binding on tin’s Court in second 
appeal. Wo find, however, that in the 
year 1894 the predecessor-in-title of the 
defendants brouglit a suit claiming that 
the flow of the water had been interfered 
with by the present plaintiff or his pre- 
decessor-in-title. It is true that in the 
main the plaintiff in that case rested his 
claim on his own ownership of certain land 
as entitling him to discharge tlie water. 
The Court of first instance held against 
him. On appeal he urged that even if he 
was not the owner of the property, lie had 
a right of easement. The lower Appellate 
Court confirmed the Court of first instance 
and further hold that enjoyment had not 
been proved for a sufficient period to establish 
a riglit of easement. The decision was 
affirmed by the High Court. 

It is absolutely clear to us that in 1894 
and during the entire period during which 
that litigation was proceeding, that is up 
to the 3rd of July 1896, the defendant or 
his predocessor-in-title was certainly not 
“quietly, peaceably and without interrup- 
tion” enjoying the right he claims. The 
learned Subordinate Judge says; “Of course 
there is an observation in the judgment of 
the Hon’ble High Court that the plaintiff 
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had failed to prove the flow of water for 

20 years. It may luive been so then, but 

some 17 years have now grone by and the 
deficiency, if there Avas any, has been amply 
made gr^^od.” We need hardly point out 

that if the user is interrupted, it is necessary 
to shoAv a furtlier full period of 20 years 
in order to establish a right of easement 
under section 15 of the Easements Act. It 
is impossible to add on to the period of 
user proved any time prior to the interrup- 
tion. 

We must allow the appeal, set aside 

the decree of tin's Court and the lower 
Appellate Court and restore the decree 
of the Court of first instance with costs. 

Appeal alhnved. 


BOMBAY HIGH COURT. 

First Civil Appkal No. 76 of 191:1. 

June 12, 1914. 

T resent'. — Mr. Justice Beaman and 
Mr. Justice Hayward, 

BANDOG KRISHNA KULKARNI— 

Pl AI N n FF — A PPL L L ANT 
versus 

NARSINGRAO KONHKRRAO 

DE SHPANJ )E — De pendant — RespondKxNT. 

Cit'd Piocedure Cude (Act V of 1908 ^, ,’ 17 - Execu- 

tion of decree - Con if of Waids made jmiti/ to e.rerufion 
proceed in(j'i — Competency of Couit to ptocced 'icith 
execution. 

The Court passing a decree ha.s jurisdiction 
to proceed it U its eKorutiou, notwithstanding that 
after the decree tlie of Wards becomes u 

party to the execution j)roceedings. 

First appeal from the decision of the First 
Class Subordinate Judge, at Belgaum, in 
Darkliast No. 44:1 of 1909. 

Mr. Jayant (L Hole, for the Appellant. 

Mr. Nilkanth Aimaram, for the Re- 
spondent. 

JUDGMENT. — The only question arising 
ill this first appeal is whether the Court 
of the Subordinate Judge had jurisdiction 
to proceed with the execution of its own 
decree. When the suit was instituted no 
Government servant was a party to it, and 
it was not until after the decree that the 
Court of Wards was added. In terms, 
therefore, section 32 of the Civil Courts Act 
does not apply. But it is ceptend^d in- 


SATYA NARAIN SINGH V. KESHABATI KUMARI. 

ferentially with reference to section 37 of 
the Civil Procedure Code that where a 
party is added in execution, who, had ho 
been a party when the suit wherein the 
decree was passed Avas instituted, Avould 
have deprived the Court of its jurisdiction, 
that Court ceases to have jurisdiction for 
all purposes of executing its oavu decree. 
That contention gained some colour from 
section 37. But Ave find that the facts 
here cannot bo distiriguislied in any material 
particular from the facts in (xopal Apaji v. 
Kpsharrao Kr-nfierrao, First Appeal No. 29 
of 191:1, decided hy Scott, C. J., on 
:i0th September 19i:i, Avhere a Bench of 
this Court decided that the Court which 
passed the decree had jurisdiction to proceed 
Avith the execution, notwithstanding that 
after the decree the Court of Wards had 
become a party to the execution proceedings. 
And we see no reason to doubt that that 
ca.se Avas correctly decided, nor Avhy, l)y 
giving a different decision here on the same 
facts, Ave should encourage uncertainty and 
a conflict of opinion. We, tlierefore, tliink 
that the present appeal must he alloAved, 
and the Court below be direi'ted to proceed 
Avith the execution of the decree. TJio 
appellant must have the costs of this 
appeal. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

First Civil Aim>eai. From Order No. 571 
OF 1912. 

January 28, 19l:i. 

Present: — Mr. Justice C bitty and 
Mr. Justice Teunon. 

KUMAR SATYA NARAIN SINGH, 

MINOR, RY HIS NEXT FRIEND AND UNCLE, SASl 

BHUSHAN SINGH— Plaintiff— 

AfI'KLLANT 

versos 

Srlmnti Jlani KESHABATI KUMARI, 
Defendant 1st farty, aaho afpeared, and 
GAJADHAR PRASAD SINGH and 
CHANDRA DAYAL BARMAN, defendants 
2nd Party AND DEVSI HIRJI, Defendant 
3rd party, who did not appear in this appeal 
— Respondents. 

Civil Procedure Code (Act F of 1908^, Xfj^ r. 1 
(2 ) — Party t?i possession of property in dispute- -Gross 
misma nagement — y^aste — Receiver, 
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Order XL, rule 1 (2), of tlio Civil Procedure Code, 
1908, refers to a ease of removal of ])roj>ert.y from 
tho possession or custody of a person otl»t*r limn 
the parties to the suit. But as between the ])arties 
to a suit in which tho main (piestum is, wlio is 
entitled to tho immediate possession of the subject- 
matter of the suit, there is no bar to tho appointment 
of a ilecoivor, if a proper case is made out for the 
appointment. 

The only object and effect of appointing a Beceiver 
should bo to maintain the property in its i)resent 
condition pending the litigation, and for that jicriod, 
at any rate, to avoid further waste. 

Where it was clearly proved that the estate A\as 
being grossly mismanaged and that if tlie manage- 
ment con tin nod the whole estate would be jeopardized; 

Tfriil, that a clear case for llie appointment (»f a 
3lec(‘iver was made out. 

Appeal agiiiii.st the order of the Su])ordiiiaie 
Judge of Zillah Soiithal Pargaiias, dated tho 
()th of November 1912. 

Dr. Bash Beliary (lliosh (with Dabns 
Mahendranafh Bay, IBniendmnath Hrn, Hand 
Cliandm Miikerjte and Hachldananda Gupta), 
for tho Appellant. 

Messrs. H. F. Hinha and B. C, Mitra, 
Counsel, (with Jlabiis Lachmi Narain Hinglia. 
and Gunnda Oharan iSV?/), for the Respond- 
ents. 

JUDG^IENT. — This is an appeal from an 
order of tho Subordinate Judge of Dumka 
rejecting the plaintilf’s application for the 
appointment of a Receiver. The plaintiff, 
who is still a minor, has by his next friend 
brought this suit for construction of a docu- 
ment purporting to be the Will of his father, 
Raja Udit Narain Singh, for a declaration 
that two documents, dated 8th starch 1898 
and 14th August 1905, respectively, are V(»id 
and inoperative, so far as they purport to 
curtail the plaintiff’s rights, and for po.s.ses- 
sion of tho properties left by his decea.sed 
father. Tho plaintiff also asks for adminis- 
tration of his father’s estate, for the appoint- 
ment of a Receiver and for an injunction 
restraining the defendants from dealing with 
the estate. The defendants are Rani 
Kosfiabati Kuniari, widow of Raja Udit 
Narain Singh, Gajadhar Parshad vSingh and 
Chandra Doyal Baram, whom defendant 
No. 1 purported to appoint trustees by the 
deed of 14th August 1905, and Devsi Hirji 
who has taken a lease of the forests on the 
'estate from defendant No. 1. 

- ' Raja Udit Narain Singh died on 10th April 
1896. On 8th March 1898, liis widow 
adopted the plaintiff. The plaintiff is now 
about 19 years of age. As the plaintiff is 


under guardianship, he will not attain 
majf)rity until he is 21 years of age. Tho 
estate left by Raja Udit Narain is valued 
at about rupees 26 lakhs. Tlie net annual 
income is admittedly well over rupees 1 
lakh. The main grounds put ff)rward by 
the plaintiff for the appointment of a Receiver 
are (1) that the defendant No. 1 is a, parda^ 
nashin. lady of little education, entirely in- 
capable of managing tlie estate herself; (2) 
that the estate is in fact being grossly mis- 
managed by defendant No. 1 in conjunction 
with tho other defendants; (8) that in 
particular, defendant No. 1 has granted to 
defendant No. 4 a lease for cutting timber 
from the forest for railway sleepers, which is 
cpiite improvident and against the interest 
of the estate, and (4) that defc Midant No. 1 
has been ajid still is borrowing recklessly anti 
at exorbitant rates of interest to such an 
extent as to endanger the estate. The 
Subordinate Judge has found that the case 
of mismanagement, particularly in tlie matter 
of the dismissal and subsequent rt'-eniploy- 
meiit of Mr. Palkner, has bet'ii made out 
against defendant No. 1; that the charge of 
reckless borrowing at wdiat he terms ‘’illegal'’ 
intere.st has been proved; and that tho 
whole situation is one of confusion. He, how'- 
ever, con.siders himself helpless by reason of 
certain rules of hnv which, in his opinion, 
prevent the Court from appointing a Receiver 
in this case. The learned Subordinate 
Judge is, w'e think, in error in the view' 
that he takes of the law'. Ordi'r NL, 
rule 1 (2), for instance, clearly ri‘fei\s to a case 
of removal of property from the possession 
or custody of a person other than the 
parlies to the suit. Here one of the main 
que.stions in the case is wdiether the plaintiff 
is entitled to immediate possession against 
defendant No. 1, or wdiether she is entitled 
to retain possession for her life. 

Nor is there any necessity to prejudge 
the case in any way by appointing a Receiver, 
the only object and effect of so doing should 
be to maintain the estate in its present con- 
dition pending the suit and for that period 
at any rate to a\oid further w'aste. 

AVo have carefully poru.sed the evidence 
tendered on this application and heard the 
arguments of Counsel for defendnnl No. 1 
against the appointment of a Receivin'. Wo 
are of opinion liiat a- clear case has been 
made out for such appointment. There has 
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been and still is gross mismanagement of the 
estate by defendant 'No. 1, and if the 
present state of things be allowed to continue 
the whole estate will be jeopardized. It 
was argued that defendant No. 1 had 
borrowed only on personal security and had 
not so far charged the estate. If, however, she 
borrows in such reckless fashion as to absorb 
the whole legitimate income of the estate, it 
is obvious that the estate itself will im- 
mediately suffer. It cannot much longer be 
kept intact. We do not think that any 
useful purpose would be served by discussing 
in detail the facts disclosed in the several 
affidavits. No satisfactory reply has been 
vouchsafed by defendant No. 1 or rather by 
those who profess to be looking after her 
affairs to the specilic charges put forward on 
behalf of the plaintiff. We accordingly 
allow this appeal and direct that a Receiver 
be appointed as prayed by the plaintiff. 

An application was made to the Vacation 
Bench by defendant No. 1 for the tran.sfer 
of this suit to the original side of this 
Court. That application was refused, mainly 
as it was obviously made to obstruct or delay 
the present application for a Receiver. 
Further, it was considered unnecessary and 
inexpedient to remove it to this Court. Now, 
however, both sides agree that it would be 
well to transfer the case to another district, 
that the trial may be held before a Subordi- 
nate Judge of more experience. Wo agree 
in this view and order accordingly that the 
suit be transferred to the Court of the first 
Subordinate Judge of Bhagalpur for dis- 
posal. 

We think that it is advisable that this 
Court should nominate the Receiver at 
once and thus prevent further delay in this 
matter. Of the various names suggested that 
of Babu Murli Lai appears to us to be most 
suitable. He is a wealthy man, resides in 
Bhagalpur and appears to bo a good man of 
business. He is also willing to give the 
requisite security which in this case will be 
large. We accordingly appoint Babu Murli 
Lai as the Receiver in this case subject to 
his furnishing security to the extent of a 
lakh of rupees to the satisfaction of the Sub- 
ordinate Judge of Bhagalpur. We confer 
on the Receiver such powers as are contained 
in Order XL, rule 1 (d), of the Code of Civil 
Procedure. We fix his remuneration at 10 
per cent, on the gross collections, such per- 


centage to cover all charges for collections, 
establishment and the Receiver’s remuneration 
but not the costs of actual litigation. 

Costs of this appeal must be costs in the 
case. We fix the hearing fee at 10 gold 
inolmra. 

Let the record be sent down at once. 

Appeal allmved. 


ALLAHABAD HICH COURT. 

Leitkrs Patent Appeal No. 37 of 1913. 
April 3, 1914. 

Present: — Sir Henry Richards, Kt., Chief 

.Tustice, and Justice Sir P. C. Banerji, Kr. 

KISHUN SAHAl— Plaintiff- 
Appellant 
versus 

GANGA BUX and anothkk — Defendants — > 
Rkspondkn'.s. 

Practice — Defeudanfs plea not stated in written 
statement hut contained in robkni diawn up at fust 
hearing, U'hether can he considered. 

In a suit for defendant’s ejectment from a liouso 
the defendant did not allege in his written statement 
that he had built the house with the license of the 
plaintiff. However, a loblar was drawn up at the 
first hearing wherein the defendant said that the 
plaintiff had pc rmitted him to occupy the land fifteen 
years before the suit in lieu of service rendered by him 
and that the defendant had erected some buildings on 
the land: 

Held, that the plea raised in the rohkar could be 
considered by Courts. 

Letters Patent Appeal from the following 
judgment of 

Gbiffin, J. — This appeal arises out of a 
suit instituted by the plaintiff, a zemindar, 
against the defendants for ejectment from 
a house in their occupation and to recover 
rent. The plaintiff alleged that the defend- 
ants had signed a kirayanama in his favour. 
The Court of first instance found that the 
defendants executed a kirayanama without 
understanding its nature, held that the 
defendants were not liable for rent but should 
be ejected as licensees from the house. Both 
parties appealed, with the result that the 
defendants’ appeal succeeded and the plaint- 
iff’s suit was dismissed in toto. The lower 
Appellate Court held that the defendants 
were not liable to ejectment by reason of the 
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fact that they as licensees of the plaintiff had 
erected on the land made over to them by 
the plaintiff certain buildings of a permanent 
nature. In appeal it is contended that the 
Court below has gone wrong in applying 
section 60 of the Easements Act to 
the case, inasmuch as ihe defendants had 
not alleged that they had built with the 
license of the plaintiff. The plaintiff takes 
his stand on ihe written statement put in by 
the defendants. On behalf of the latter it is 
pointed out that on the first hearing a mhkar 
was drawn up in which tlie defendants stated 
that the plaintiff had allowed them to occupy 
the land fifteen years before the suit in lieu 
of service rendered by them and that the 
defendants had erected some buildings on the 
land. This was the r<thkar which, no doubt, 
the lower Appellate Court had in mind when 
he set out the pleadings of the defendants. 
There was evidence to support the defendants’ 
plea and on that evidence he has found in 
favour of the defendants. On the finding of 
the Court below it appears to me that the 
lower Appellate Court was right in the deci- 
sion it has arrived at. I dismiss this appeal 
with costs. 

Mr. liamilioif, for the Appellant. 

Mr. Shaft- uz-zamauj for the Uespondents. 

JUDGMENT. — We agree with the view 
taken by the learned Judge of this Court 
and dismiss the appeal with costs. 

Ajypeal (Jisinisscih 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Skotion 11.5 Application No. 18 of 1914. 

April 24, 1914. 

Vi'osent: — Mr. Kanhaiya Lai, A. J. C.' 

L ACHM AN DAS — Plaintiff — Appellant 

N AR AI N — D K F E N n ant — Re si -onde nt. 

Contract Act (IX of 1872), .•?. 23 — Atjrcenienis to 

utife prottccuiion in rciipcct of offence of public miturCf 
validity of — Compromit^e in respref of offenectf of public 
nature hut invoicing civil liability to injured party^ 
validity of. 

An agrecniont. to stifle a prosecution in respect of 
an offence of a public nature is against public policy 
nnd illegal. Agreements of that class, being fonnilod 
upon the suppression of criminal offences, have a 
tendency to subvert public justice, and it is a well- 


recognised rule that a person who has a imhlie duty 
to perfonu should not be allowed to cause public 
injury in order in make a profit for himself. But 
there is no obligation on a person to forego his private 
rights und in all offences which involve damages to 
an injured i)arty for which he may muiutain an 
action, it is competent for him, notwithstanding they 
are of a i)ublic nature, to compromise or settle his 
private damage in any way he may think fit. 

Where the consideration for a promise is to abstain 
from or withdraw a criminal prosecution for a non- 
compoundablc offence, the promise cannot be enforced. 
But in cases like those of criminal breach of trust or 
embezzlement where there is always a civil liability, 
a bond can bo taken in acknowledgment of that 
civil liability, provided the stifling of the prosecution 
forms no part of the consideration. 

Appeal against the order of the Additional 
Judge of the Court of Small Causes, Lucknow, 
dated 13th January 1914. 

JUDGMENT. — This was a suit for the 
recovery of money due on a bond executed by 
the defendant. The defendant pleaded that 
the bond in suit was obtained from him by 
undue influence and that he had not received 
the consideration. It app-.nr-? that the defend- 
ant was in the service of the plaintiff and 
that the plaintiff suspected and believed the 
defendant to have abstracted a gold chain 
worth Rs. 76 from a bundle given to him to 
be carried. He filed a complaint against 
him under section 408 of the Indian Penal 
Code which was eventually withdrawn on 
the defendant executing a bond for Rs. 40 on 
account of the value of the article mis- 
appi*opriated. 

The learned Judge of the Court below 
found that the bond was executed for con- 
sideration and was not obtained by undue 
influence, but could not be enforced because 
the object of its execution was to compound 
an offence. 

An agreement to stifle a prosecution in 
respect of an offence of a public nature is 
agaiiLst public policy and illegal, because the 
effect of it is to take the administration of the 
law out of the hands of Judges and to put it in 
the hands of a private individual [Collins v. 
BlanterfiH)], Agreements of that class, being 
founded upon the suppression of criminal 
prosecution, have a tendency to subvert public 
justice, and it is a well-recognized rule that a 
person who has a public duty to perform 
should not be allowed to cause public injury 
in order to make a profit for himself [Wiftdhill 
Local Board of Health v. Vint (2)]. But 

(1) 1 Sm. L. C., 11th Ed. at p. 369; 2 Wils. 341. 

(2) 45 Ch. D. 351; 59 L. J. Ch. 608; 63 L. T. 366- 38 
W. R. 738. 
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there is no obligation on a person to forego 
his private rights, and as observed by Tindal, 
0. J„ in Keir v. Leeman (3), in all offenees 
which involve damages to an injured party, 
for which he may maintain an action, it is 
competent for him, notwithstanding they are 
also of a public nature, to compromise or 
settle his private damage in any way he may 
think fit. 

An offence punishable under section 408 
of the Indian Penal Code has been declared 
by section 345 of the Criminal Procedure 
Code to bo non-corapoundable, and illustra- 
tion (i) appended to section 23 of the Contract 
Act shows that where the consideration for a 
promise is to abstain from or withdraw a 
criminal prosecution for such an offence, the 
promise cannot be enforced [cf. T)nhukhra7ii 
v. Charles Heltretton (4) and Srlrangar/iariar 
v. Uajnasaml (5)]. 

In Kessoicji v. Hnrjlran Mul}l (6) it was 
accordingly held that a guarantee taken 
from a third party for the payment to creditors 
of the debts due to them in consideration of 
the creditors abstaining from taking criminal 
proceedings against the debtor was void as 
against public policy; but a man to whom 
a civil debt was due could take securities 
for that debt from his debtor, even though 
the debt arose out of a criminal offence and 
a prosecution was threatened, provided he did 
not in consideration of such security agree 
not to prosecute and such an agreement 
would not be inferred from the creditors 
using strong language. 

In Jai Kumar v. Hanrl Nath (7) Stanley, 
0. J., and Knox, J., held that where a bona fide 
debt existed and the transaction between the 
parties involved a civil liability as well as 
possibly a criminal act, a promi jsory note 
given by a debtor constituted a valid 
agreement. 

In cases of criminal breacli of trust or 
embezzlement, there is always a civil liability 
and a bond can be taken in acknowledgment 
of that civil liability, provided the stifling 
of the prosecution forms tio part of the 
consideration. The margin of difference is 
sometimes very narrow, specially where the 
amount for which a bond is taken does not 

(8) 9 Q.B. 371 at p. 39.5; 72 R.R. 298 at p. 311; 15 L 
J Q. B. 359; 10 Jur. 742; 115 E. R. 1315, 72 R R. 298. 
28 B. 32(3; 6 Bom. L. R. 73. 

(5) 18M. 189;4M. L. J. 106. 

(6) nB. 566. 

(7) 28 N 718; 3 A. L. J. 506; A. W, N. (1906; m2. 


exceed the amount due. But there is nothing 
in law or equity to disqualify a debtor from en- 
tering into a settlement about the amount due 
by him or admitted to have been embezzled, 
though a prosecution may be pending against 
him in respect of the same. The business of 
the Criminal Court is to refuse to allow a 
withdrawal, if the offence is non-corapound- 
able. 

In Nanak Chand v. Dnranf (8) the Punjab 
Chief Court held that it was not unlawful 
for fi master to take a pro-note from a servant 
or agent for amounts found to liave been 
embezzled by the latter, that a mere threat 
of a prosecution would not invalidate it and 
that it became unlawful or invalid only when 
the consideration therefor, wholly or partially, 
was an agreement n{)t to prosecute. In 
Sheikh Najehar Rahman v. Syed Mnktashed 
Husain (0) Carnduff, J., hold that an agree- 
ment to pay the amount embezzled in regard 
to which a criminal prosecution was pending, 
with the object of obtaining a withdrawal of a 
prosecution, not compoundable, wnsnot legally 
enforceable, though the compromise was 
suggested by the Magistrate himself, but 
Chapman, J., contined his judgment to the 
ground that the consideration of the bond was 
found by the lower Court to be a promise to 
withdraw from the prosecution in the case. 
In Flower v. Sadler (lO) it was held by the 
Court of Appeal that in order to render 
illegal the receipt of securities by a creditor 
from his debtor, where the debt had been 
contracted under circumstaTJces wliich might 
render the debtor liable to criminal proceed- 
ings, it was not enough to sliow that the 
creditor was thereby inducefl to abstain from 
proceeding. Wliere a debt is actually 
due or a civil liability is otherwise en- 
forceable, there is nothing illegal in 
the creditor obtaining payment or the 
debtor promising to make payment or dis- 
charge the liability, provided no improper 
means are used for the purpose. The con- 
sideration of the bond in suit in this case was 
tlie liability incurred by the breach of trust to 
make good the value. 

The application is, therefore, allowed, and 
the plaintiff’s claim decreed with costs here 
and below. The defendant will boar his own 
costs throughout. 

Application allowed, 

(8) 9 P. R. 1906; 19 P. L. R. 1906. 

(9) 15 Ind. Cafl. 259; 16 C. W. N. 864; 40 0. 1 13. 

(10) (1882) 10 Q. B. P. 672; 46 J. P, 603, 
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BAI FATMA V. RANDER MUNICIPALITY. 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 883 of 1913. 

Marcli 4, 1914. 

Present: — Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Davar. 

BAI FATMA — Plaintiff — Appellant 
versus 

The RANDER MUNICIPALITY— 

D E FENDAN T Re S PO N DENT. 

Bombay District Municipal Art (III of 1901 j, s. 92 — 
Bequinng to keep open space in le-huilduiy — Tinprorr- 
vient of public road — No regular lime detei mined — Set- 
back not obtainable — Oirncrs right to re-build in spite 
of condition to set back. 

On an ai)|)lu'ation under the Bombay District 
Municipal Act, ITT of lilOl, for ])ermission to rc-build 
H bouse, the permit was g:ranted subject toibo condi- 
tion of kee])in^ an ojien space so as to lea\c a ^vldth 
of road considf'rably more than the width of tlie 
public road at that locality for Ihe improvement of 
the said public road. No rej^ular limWiad been det(‘r- 
miiied either for the existing street or for the future 
as coiite]n])lated in section 92 of the Act: 

Hcldj that under the circumstances a set-back could 
not be obtained under section 92 and that the owner 
of the house was entitled to an injunction restraining 
the Munici])ality from pulling? dounthe house built in 
con travim tion of the c()ndition laid down by it. 

Second appeal from the decision of the 
District Jiidire of Surat, confirming that of 
the Subordinate Judge of Surat. 

^Ir. lurerarity (witli Itim Mr. Munuhhnl 
Kauahhai) y for the Appellant. 

Mr. StranymnUy Advocate-General, (with 
him Mr. M. K. Mehta) y ftu* the Respondent. 

JUDGMENT.— The plaintiff being the 
owner of a house in Rander applied to the 
Municipality for i)ermissi()n to re-build it on 
the 25th of April 1911. The Municipality 
in reply to her application on the 5tli of 
June 1911 prescribed conditions, presumably 
under section 96 (2) of the District !Munici- 
pal Act. The permit was granted to her, 
subject to conditions noted on the back, for 
pulling down the building and building a new 
building on the land by keeping a space so 
as to leave a width of road 14 feet and a 
half on the south side of the building, in 
pursuance of tlie order passed by the 
Managing Committee on the 6th of May 1 911, 
and the first condition of the permit is that 
**For the improvement of the said road you 
must leave on that side a space in length 
and in width 14 feet and build the house,” 
and the 7th condition states: As your 
building stands on the public road you 
should take precautions to see that the water 
from your roof does not fall upon persons 
passing b^ that way.” 


Now the public road at the time of 
the permit was considerably less than 
14 feet, namely, 8 feet 4 inches. The 
power of the Municipality under the 
section to prescribe the locjition of the 
building is given in relation to any street 
existing or projected as they think proper.* 
They have prescribed the location of the 
building in relation, not to the existing 
street, but to a street which may come into 
existence in the future. But we do not 
think that on the admitted facts it can be 
said that there is a projected street 14 feet 
in width, for there is no regular line de- 
termined either for the existing street or 
for the future as coTitemplated in section 
92. The permit clearly shows that the 
first condition is not for the purpose of 
sanitation or for the purpose of ventilation, 
but simply for the improvement of the 
street by widening it, and the object is to get 
a set-back which cannot be obtained under 
section 92, because the conditions contemplated 
in that section do not yet exist. The result 
is that if the condition of the permit were 
complied with the plaintiff would have to 
give up or keep vacant and unproductive a 
considerable portion of her land, an<l the 
Municipality would have the opportunity of 
paying compensation for it at 'any time they 
might feel disposed to do so, which would 
be «*ontrary to the provisions of section 92 
whicli contemplate that when a set-back is 
determined upon, compensatian shall be paid 
to the owner. The ca.se is very similar to 
Qfieen-Ernpress v. Veeraniinnl (l). 

Wc think that the plaintiff is entitled to the 
relief which she prays, namely, an injunction 
ivstrainiiig the defendants from pulling down 
the buil.liiig or any portion thereof, or from 
putting in force their notice of the 12th of 
September 1911. 1*he defendants must pay 
the costs throughout. The decree of the 
lower Appellate Court is set aside. 

Decree set aside. 

(1) 16 M. 230; 1 Weir 733. 
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ALLAHABAD HIGH COUET. 

Second CivUi Appeal No. 1075 op 1912. 

April 20, 1914. 

Present : — Justice Sir P. C. Banerji, Kt. 

CHIRAUNJI IjAL— Plaintiff -- • 

Appellant 
versus 

KALLO and others — Dependants — 
Respondents. 

Evidence Act (I of 1872^, «. 90 — Docanient not 

90 yenrs old when produced^ hnt 90 yejvx old when 
evidence taken ~-Geninnenei>i^, presumption of. 

There is no presumption as to tlie jyenuinc- 
ness of a document which was not 39 years old at 
the time when it was produced, though it Was 
30 years old when the ease was tried and the 
evidence was recorded. 

Second appeal from the Additional Sub- 
ordinate Judge of Aligarh. 

Mr. Haidar, for the Appellant. 

Mr. Ihn-i- Ahmad, for the Respondents. 

JUDGMENT. — This was a suit to eject 
the defendants from certain houses which the 
plaintiff claimed to be his property and in 
regard to which he alleged that the 
defendants were his tenants but had denied 
his title. The defendants stated that the 
property did not belong to the plaintiff, that 
they were never the tenants of the plaintiff. 
In support ot his claim the plaintiff pro- 
duced a hirayaunma, i. e., an agreement to 
pay rent, dated the 29th July 1881. This 
document was produced along with the plaint. 
The suit was finally fixed for hearing on the 
15th of June 1911, the previous date fixed 
for hearing being the 8th of May 1911, but 
it was dismissed for default of appearance. 
On that date the document was not 30 years 
old. The suit was restored but was again 
dismissed for default of appearance. This 
dismissal was subsequently set aside and 
the case was heard on the merits. The 
plaintiff examined witnesses to prove the 
document. The Court of first instance 
apparently did not believe the witnesses, 
because it relied upon the presumption 
which arises under section 90 of the Evi- 
dence Act in respect of a document more 
than tSO years old. It accordingly decreed 
the claim. On appeal the lower Appellate 
Court set aside the decree of the Court 
of first instance upon the findings that 
the plaintiff had failed to prove the title 
of himself and his predecessor in respect 
of the property in suit, that the kirayanamg. 
had not been proved to be genuine and 


that it had not been proved that the 
defendant ever paid rent to the plaintiff. 
The learned Subordinate Judge disbeliev- 
ed the whole of the plaintiff’s evidence. 

It is contended in this second appeal that 
the lower Appellate Court ought to have 
presumed the document to bo genuine 
under section 90 of the Evidence Act. 
Under that section the Court has a dis- 
cretion. In this case, as stated above, 
when the document was produced it was not 
30 years old. Furthermore the plaintiff 
brought forward evidence to prove it and that 
evidence lias been disbelieved by the lower 
Appellate Court. Under these circum- 
stances that Court was justified in not presum- 
ing the document to be genuine simply 
because it purported to bo 30 years old at the 
time when the case was tried and the evi- 
dence was recorded. Besides this, the 
findings of tho lower Appellate Couct to 
which I have referred ab ivo are adverse) 
to the plaintiff. They may 1)3 right or they 
may be wrong, but being findings of fact, 
are binding on this Court in second appeal. 

This appeal, therefore, fails and is dismissed 
with costs. 

At^pt’al dismissed. 


MADRAS HIGH COURT. 

Second Civil Apceal No. 1602 op 1912. 

April 29, 1914. 

Present : — Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
GADIPARTHI PE DA SUBBAYYA 

AN D OTH E RS — D E PE N 0 ANTS — A PPE LL ANTS 
versus 

CHIRUMAMELLA LAKSHMIDEVAMMA 

AND ANOTHER PLAINTIFFS RESPONDENTS. 

Hindu, Law — Propeity given to Hindu widow hy 
husband's relations without retention of reversionary 
interest — Succession — Descent, mode of. 

Where a document oxocufcod hy a widow’s hus- 
band’s brother’s sons recites that “neither we 
nor our heirs will have any objection to your 
dealing as you please with the one-third share 
allotted to you,” it clearly indicates that the exe- 
cutants do not intend to retain anything in 
the nature of a reversion in the property 
given. 

Such property passes on the widow’s death 
to her daughters, and on the death of a 
daughter, passes on to tho survivor, and a suit 
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for possession by a f^randdaughtor daring tho 
lifc-fcirao of tho other daiiglitor will not lie. 

Vohk'itfiraniJcriifhn I Riio v, Bhujangci B'lUy 19 M. 
107; 6 M. L. J. 16, followed. 

Second appeal against the decree of the 
District Court of Guntur, in Appeal Suit 
No. 450 of 1911, preferred against that 
of the Additional District Munsif of Guntur, 
in Original Suit No. 135 of 1910. 

Mr. F. Venkataramana How, for the Appel- 
lants. 

Mr. B, Somayya, for Mr. P, Narayauamnrthi, 
for the Respondents. 

JUDGMENT. 

MiLLEFi, J. — The nature and extent of the 
estate taken by Peramma in items 1, 2 and 
8 of the schedule to the plaint, the property 
with which we are concerned, is to be 
ascertained on a construction of Exhibit A, 
an instrument by which, on her husband’s 
death, his brother’s sons, the 17th and ISth 
defendants, gave her one-third of his pro- 
perty. I do not think there can be much 
doubt that on the true construction of that 
document she became absolutely entitled to 
the property given to her; tho expression 
“neither we nor our heirs will have any 
objection to your dealing as you please with 
the one-third share allotted to you” — this, 
I think, is a correct, though not a literal, 
translatioTi of the portion of the instrument 
— seems to mo to show that the 17th and 
18fch defendants did not intend to retain 
anything in the nature of a reversion in the 
property given. That being so, on 
Peramma’s death tho property devolved on 
her two daughters, Adamnia and Nagamma, 
and on Adamma’s death, lier share of it 
devolved on Nagamma, her sister, wlio is 
the 19th defendant in tho suit [See Veukaln- 
ramakrislma Kan v. Bhujanya Kan (1)]. Tho 
plaintiff who is Adamma’s daughter rests 
her case on an alleged relinqtuishment by 
Nagamma of her right in the property, an 
operation by which, according to the plaintiff, 
the property has passed to herself as the 
next heir of Peramma. 

Nagamma’s written statement disclaimed 
interest in the property and she did not 
appear at the trial, but the District Munsif 
says that 2nd and 3rd defendants, who are 
the plaintiff’s brothers, denied the relinviuish- 
ment. 

(1) 19 M. 107; 6 M. L. J. 16. 


The District Munsif framed an issue on the 
question (the 6th issue), but the plaintiff 
offered no evidence and the Court found 
against her. Prom that finding she did not 
appeal to the District Judge. 

The course the suit has taken suggests 
some intrigue between tho plaintiff and the 
19th defendant, but there is no evidence as 
against the 2nd and 3rd defendants that there 
was any relinquishment by the 19th defend- 
ant. 1 think that, in these circumstances, 
we must hold that the plaintiff is not entitled 
to present possession of the property and 
that her suit ought to have been dismissed. 

In the plaint we find two allegations in 
the nature of alternatives: — (1) that 
Nagamma has relinquished her rights and 
(2) that the plaintiff’s mother Adamnia had, 
by adverse possession, acquired all Nagamma’s 
rights. Neither of these cases has been 
made out. 

In my opinion, in these circumstances, wo 
have no alternative but to reverse tho decrees 
of the lower Courts and dismiss the plaintiff’s 
suit. Tlie suit will be dismissed, but the 
parties will bear their own costs throughout. 

Sadasiva Aiyaji, j. — I entirely agree. 

Vecrce set aside. 


ALLAHABAD HIGH COURT. 

Skcond CiviFi Appkal No. 580 of 1913. 

May 4, 1914. 

Present: — Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Tudball. 

KAMTA PARSHAD and others^ 

D E PE N D ANT S — A PPE L L AN TS 
versus 

GULZAR SINGH— Plaintiff-^ 
Respondent. 

Pre-emption — Wajib-ul-arz— of pre-emption on 
simple sale only —Mortgage by may of conditional sale — 
Ripening info complete transfer by foreclosure suit — 
Right of pre-emption. 

Where tlie evitleueo of tho custom of pre-emption 
is a Wujib-nl-iirz, which deals lirst with tho case 
of a simple sale and makes provision for ]>rc.omption 
in the case of such a sale and then dt'als with the case 
of a conditional ratndgage, it would be quite wrong 
to hold that the custom ui)pl,viiig to the case of 
a simple sale e(jua11y applies tr) a transfer of pro- 
perty which takes place after a nnu’tgagc by con- 
ditional sale has ripenod int<; a complete tmusier by 
a foreclosure suit. 
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Second appeal from a decree of the Sub- 
ordinate Judge of Ghazipur. 

Mr. Govinil Prasad, for the Appellants. 

Mr. aS. JV. Sen, for the Respondent. 

JUDGMKN’T.' — This appeal arises out of a 
suit for pre-emption. Practically speaking 
the only evidence in support of the alleged 
custom of pre-emption was an extract from 
the Wajib’ul-arz, The pre-emption clause is 
as follows : 

“ Of the co-sharers if any co-sharer wants 
to sell or mortgage his share, then ho should 
do so first to near relations, then to near co- 
sharers, and when none of them takes, then 
he may transfer it to a stranger. If a co- 
sharer does not take, then the near relations 
and the co-sliarers according to the above 
order have the right to take it by right of 
pre-emption and the mode for redeeming a 
nKU’tgage is this, that when the mortgagor or 
his heir pays the amount of the mortgage- 
money entered in the deed, he may take back 
the mortgaged share. If any co-sharer has 
mortgaged or made a conditional mortgage of 
his share to a stranger and the term of the 
mortgage or sale be about to expire and the 
notice- for foreclosure has been issued, then 
another co-sharer owing to the poverty of the 
mortgagor can pay up the above mortgage - 
money and take possession of the mortgaged 
share ; when the original mortgagor gets into 
affluent circumstances, then he may pay ui) 
the mortgage-money and redeem the share.” 

In the present case the pre-emptor is a 
co-sharer in the same thok with the vendor ; 
whilst the vendee is a co-sharer in the same 
malial but in another tkok. On the 29th of 
March 1910, a mortgage was executed in 
favour of the defendant-vendee by way of a 
conditional sale. On the 19th of July 1911, 
a decree for foreclosure was made. On the 
10th of May 1912, the decree was made ab- 
solute. On the 5th of June 1912, possession 
was taken and on the 18th of June 1912, the 
present suit was instituted. 

In our opinion the evidence in the present 
case was wholly insufficient to establish the 
oxistcnco of a custom by which the plaintiff 
was entitled to get possession of the property 
in question after a decree absolute for 
foreclosure had been made. It is said on 
behalf of the respondent that oiico the decree 
absolute was made, then the transaction 
amounted to a sale and that the right to pre- 
empt as in the case of simple sale arose; In 
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our opinion where the evidence of the custom 
is the Wajib-uLarz, and this deals first with 
the case of a simple sale and makes provision 
for pre-emption in the case of such a sale and 
then deals with the case of a conditional 
mortgage, it would he (piite wrong to hold 
that the custom applying to tlie case of a 
simple sale equally appliecl to a transfer 
of property which takes place after a 
mortgage by conditional sale has ripened 
into a complete transfer by a foreclosure suit. 
A very similar case arose in Jiaja Bam Singh 
V. Paras Bam Singh (1) decided by this Court 
on the 7 til of July 1 91 1. 

AV'e allow the appeal, set aside the decrees 
of both the Courts below and dismiss the 
plaintiff’s claim with costs. 

A^ipral aUowed, 

(1) 11 Ind Ciis. 02S. 


CALCUTTA HIGH COURT. 

Skconi) Civil Ai'ckal No. 2104 1912. 

April 29, 1914. 

Prespnt: — Mr. Justice Wood roffe and 
Mr. Justice Mullick. 

Shaikh INATULLAH DAFTRY— 

D i!) V K NDAN r — Ac r b l l ant 
versus 

Shaikh MOISON ALl and ANOruBit — 
Plaintiffs — Rbsi’ondknts. 

VJ II. Bemj.tl Tcnuncij Art (1 a/ 190H 22 

(2) — Oernpn nrij Itohiinj, fraih^frr of, fn co-.sharrr laiidJoi d 
— -R?co(jnilioiv (ifjransjrr lnj otlu^r IniKlfoi ds —Sinf fm 
by c i-,sli((n'r I nidhnd~Limifctfiun—-Bc)i.yal 
Trii'iry Art (VIII oj IH8.5;, Srh III, Ait 3 

Where an oeeupamy holding is transferred to ti 
co-sharer lantllord and such transfer is recognised by 
the other landlords and rent received by them in 
resp(‘et of it, such recognition will animint to 
evidence either of the hohling being a transferable 
one or of the fact tliat, thongh voidable at their 
instance, it has been validated by their recogni- 
tion In cithin* view s'*etion 22 (2) of tins Eastern 
Bengal Tenancy Act applic's to such a ease and the 
special rule of two years’ limitation, Schedule III, 
Article 3 of the Bengal Tenancy Act does not govern it. 

Appeal against the decree of the Sub- Judge, 
Mymensingh, dated 23rd April 1912, 
affirming that of the Munsif, first Court, 
Bajitpur, dated 13th June 1911. 

FACTS. — -Tlio plaintiffs sued for posses- 
sion of two plots of land on declaration of title. 
These plots were numbered 2 and 3. Plaintiff 
said that he purchased plot No, 2, wffiich 
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is part of plot K'o. 1, from two brothers Jotoe 
andMoloe, who wore occupancy and his 

purchase was recognised by all the malihs 
including himself and the defendant No. 1 
and that similarly plot No. 3, which was an 
adjoining peice of waste land, was settled Avith 
him by all the 7 iiaUks’, and that the defend- 
ant No. 1 had dispossessed him from these 
two plots. The defendant denied plaintiff’s 
title and pleaded two years’ special limitation. 
Both the Courts found against the defendant 
and decreed the plaintiff’s suit. On appeal to 
the High Court, it was contended that the 
plaintifP’s suit was barred under the special 
law of two years’ limitation provided by the 
Bengal Tenancy Act. It was conceded, 
however, that this rule of limitation would 
n )t apply if section 2J1 (2) of the Eastern 
Bengal Tenancy Act applied. 

Babu Ooiril Chawh'a Das, for the Appellant. 

Babu Mohuii Mohan CJtatlfO'jta^ for the 
Respondent. 

JUDGMENT. 

WooDROFKR, J. — It has been urged on 
behalf of the appellant that the suit is hatred 
under the special law of limitation of two 
years provided by the Tenancy Act. It is 
conceded, liowever, that if section 22 (2) of 
the Bengal Tenancy Act applies then in so 
far as the plaintiff Avould not in such case 
be a raiyat, the special limitation Avould not 
be applicable. Tlio contention, however, is 
that section 22 (2) does not apply becau-so 

this refers to a transfer of the occupancy 
rights and, therefore, assumes that the 
liolding of the occupancy raiyat is capable 
of transfer. As regards this, however, it 
must be noted that the Court has found that 
the plaintiff’s purcliase Avas recognised and 
that rent has been received from liim by his 
co-proprietors. The fact may be looked at 
in one of two ways— either such evidence of 
recognition may be regarded as evidence that 
the holding is one which can be transferred, 
or it is a case in Avhich co-proprietors liave 
validated a transfer Avhich had previously 
taken place and Avhich is possibly voidable at 
their instance. In either case it scorns to me 
that section 22 would apply. 

Section 22 (2) provides (1 am referring to 
the Eastern Bengal Tenancy Act) that “if 
t!io occupancy right in land is transferred 
to a person jointly interested in the land as 
proprietor or permanent tenure -holder, 
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such person shall have no right to liold the 
land as a raiyat, but shall hold it as proprie^ 
tor or permanent tenure -holder, as the case 
may be, and shall pay to his co-sliarers a 
fair and cnuiiablo sum for the use and 
occupation of the same.” 

L would, therefore, modify the decree which 
declares the plaintiff’s raiyaii right into a 
decree which affirms the plaintiff’s I'ight 
by purchase from the original tenant and 
declare that as such purchaser he is entitled 
to hold the laTids so purchased on payment 
to liis co-sharers of a fair and equitable sum 
for the use and occupation of the same. 

There is nothing in tho judgment before 
us which tells us tho actual amount of the 
rent paid by the original tenant and sub- 
sequently by the plaintiff. 

Subject to this modification wliich does 
not affect the merits of this appeal, the 
appeal must be dismissed Avith costs. 

Mullick, J. — I agree. 

Decree modified. 


ALLAHABAD HIGH COURT. 

Skoond Civil Appeal No. 140 op 1913. 

May 1, 1914. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt 
BISHESHAR DAYAL axd another^ ’ 
Plaintiffs — Appellants 
versus 

JAWALA PRASAD and ANoruBu 

D E FK N DA NTS — Re S PONDE NTS. 

Contrarf Art (IX of 1H72J, 30 ~f train-pit pnrehawd 

thmu-jh agrnt'* -Rj-aold hy same age ntn 

Intention of pnrrh^isers to re -scU it— Transaction, whe- 
ther gamhling. 

A grain-pit which in fact existed with its contents 
was originally pnrehased by tho plaintiffs. It was 
sold to various persons and eventually was purchased 
by the plaintiffs as coninussion agents on behalf of 
the defendants. Subsequently tlie defendants being 
unwilling or unable to pay tho purchase-money, tho 
grain-pit was rc-sold by tho plaintiffs at a loss. The 
in'ob.ibilities, to the’ knowledge of tlio plaintiffs, were 
.that tho Jlefoudants would re-S'*ll tho contents of tho 
grain-pit through the plaintiffs as coiimiissiou agents, 
getting tho benefit of any rise in prices and 
suffering any fall. Tho plaintiffs sued tho defend- 
ants for loss in pnee and commission: 

Ifehi, that the plaintiffs were not prevented by the 
provisions of section 30 of tho Contract Act from 
recovering the moneys which they had to pay to the 
vendor of the grain-pit. 
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Forget v. Ostiynyf (189o) A. 0. 318; 64 L. J. P. 0. 62; 
HR. 474; 72 L. T. 399; 43 W. R. 399; Jitjdt Nnruin 
V. Sri Kishdu DciSyS Iiul. Cas. 783; 33 A. 219; 7 A. L. J. 
1146, followed. 

Second appeal from a decree of Hie District 
Judge of Meerut. 

Dr. Satish Chandra Banerji (vvith him 
the Hon’ble Dr. Tej Bahadur Sapru), for the 
Appellants. 

Air. B. E. O' Conor (with him Mr. Gulzari- 
lal), for the Opposite Party. 

JUDGMENT. — This appeal arises out of 
a suit in which the plaintifPs claimed money 
from the defendants as payable to them in 
connection with the sale of the contents of a 
grain-pit. The plaintiffs in their plaint 
alleged that they were commission agents 
and were employed by the defendants to 
purchase the grain-pit, that they did purchase 
it on behalf of the defendants but that sub- 
sequently the defendants being unwilling or 
unable to pay the balance of the purchase- 
money or to give security, the grain-pit was 
re-sold at a loss, and their claim is made up 
of their commission and the difference 
between the price at which the pit was 
purchased and re-sold. The defence was 
that the transaction was a gambling transac- 
tion, and further that the pit was re-s<dd 
without the authority of the defendants. 
The Court of first instance granted a decree 
to the plaintiffs, holding that the transaction 
was not in the nature of an agreement by 
way of wager, within section 30 of the Indian 
Contract Act. The lower Appellate Court 
held that the transaction was a gambling 
transaction atid that the money could not be 
recovered. Hence the pi^esent appeal. 

In our opinion the actual facts have been 
ascertained by the Court of first instance 
and the lower Appellate Court has not in any 
way dissented from such findings of facts. 
No doubt it has drawn certain legal inferences 
from those facts. The facts are as follows: 
The grain-pit in question with its contents 
did in fact exist. It originally was purcha.sed 
by the plaintiffs. It was sold to various 
persons, and eventually was purchased by 
the plaintiffs ss commi.ssioii agents on belialf 
of the defendants. It is contended on Irehalf 
of the respondents that all these sales were mere 
paper transactions and that the plaintiffs 
themselves were all along the owners of the 
grain -pit. This clearly is not so and is not 
the finding of either of the Courts below. 
The defendants by their written statement 


admitted that the plaintiffs were commission 
agents. They also admitted that the grain-pit 
in question was purchased on their behalf 
by the plaintiffs as their commission agents. 
We have looked into the evidence of the 
principal defendant, Parmanand, and we 
find that what the learned Subordinate Judge 
says at page 11 about the transaction is 
quite justified. It may be assumed for the 
purposes of the present case that there Avas 
very small probability of the defendants ever 
clearing the grain-pit and that the probabili- 
ties Avere that they Avould re-sell the con- 
tents of the grain-pit through the plaintiffs as 
commission agents getting the benefit of any 
rise in prices or suffering any fall. It may 
also be assumed tliat the plaintiffs Avere aware 
that this was the intention of the defendants. 
Parmanand in his evidence admits that there 
Avere a number 6f other transactions of 
similar nature and that upon one occasion he 
actually took delivery of grain and cleared 
the pit. The question that wo liave to decide 
is, AA'hether under these circumstances the 
plaintiffs are prevented by the provision of 
section 30 of the Indian Contract Act 
from recovering the moneys Avliich they had 
to pay to the vendor of the grain-pit. In our 
opinion they are not. On the facts stated 
aboA^e the case is very similar to the case of 
Forget v. Ostigny (\) and also to the case of 
Jagnt y (train v. ^V/‘ Kishan Das (2). On the 
principle of these cases it cannot he said 
that the claim of the plaintiffs is based on an 
agreement by way of wager.” 

It is contemled that the grain-pit Avas sold 
unUiAvfully and without the authority of the 
defendants. We have looked into tlio con- 
tract, and Ave find that there was an express 
provision tliat if there Avas any question as to 
the solvency of the puiThaser and if he failed 
to pay the balance of the purchase-money or 
to give security, the contents of the pit might 
he re-sold. Idle learned >Suhordinate tfudge 
•says: Parmanand admits that tlio plaintiffs 
made demands and tliat he had no money to 
pay, and was offering to make itnunan. His 
partner, Jwala Prasad, made promises of pay- 
ment, but did nut or could not keep them.” 
Under these circumstances and having 
regard to the terms of the contract, it is 
quite cle:n- that tlie contents of the grain-pit 

(1) (mm) A C. 318; 64 L .1. P. C. 62; n H 474; 
72 h. T. 399; 43 W. R. 390. 

(2) 8 Ind. Cas. 783; 33 A. 219; 7 A. L. J. 1146 
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were liable to be re-sold and accordingly tho 
defence on this ground cannot be sustained. 

The result is that we allow the appeal, set 
aside the decree of the lower Appellate Court 
and restore the decree of the Court of first 
instance with costs. 

Appeal allowed. 


PRIVY COUNCIL. 

Appeal prom the Calcutta High Court. 

July 22, 1914. 

Present : — Lord Moulton, Lord Parker of 
Waddington, Sir John Edge, 
and Mr. Ameer Ali. 

EKRADESHWAR SINGH— -Appellant 
versus 

Mnsammat JANESHWARI BAHUASIN-- 

Respondent. 

Cn>sfnm — Dwrhhanga Ry — Dpnc(*nf^ 7'ulcs of —Pr 'mo- 
geniture — Babuana g ra n t — Sohag gro nt — Distinction 
between the two — Succession —Hindu Low — Mitakshara 
—^Mithila School — Joint family — Separation — Partition 
^Co-parcenanj rights — Ejrchmon of females — “Auras 
putra poutradik,” meaning of — Custom not enforced in 
07 ie instance^ effect of -^Accretions to baLuaiia grant— 
Evidence — Oral or documentary —Stateni'^nt of deceased 
as to custom, when admissible — Evidence Act (I of 
1872 ;, 8 . 32 . 

The Durbhanga Haj is an ancient and impartible 
raj, and by the kulachar, or family custom, tho 
right of succession to the guddi and to tho properties 
of raj reasat descends according to tho rule of lineal 
primogeniture. Tho younger s«)ns of a Maharaja of 
Durbhanga are styh'cl Balms, and by tho kulachar 
each younger son is entitled by way of a bahutina 
grant to a portion of the raj reasat for tho main- 
tenance of himself and his male descendants in the 
male line, and tho wife of a younger son of a Maha- 
raja of Durbhanga gets, by way of a sohag grant, the 
usufruct of a portion of the raj reasat for tho 
maintenance of herself and her male descendants in 
the male line. In each case tho property, village or 
villages granted, continues to form part of tho ra/ 
reasat, from which it is never separated; it is entered 
in the Government Revenue Registers under tho 
name of the Maharaja for tho time being of Dur- 
bhanga as the proprietor, and the property so granted 
reverts to the Maharaja for tho time being of Dur- 
bhanga on tho failure of male descendants in tho male 
line of the grantee, Babuana grants and sohag grants 
differ essentially in th^ir nature from absolute grants 
and are subject to the kulachar under which they 
are authorized and in accordance with which they are 
made. Tho family of the Durbhanga Raj are Hindus, 
and except in so far as customs of the family and its 
branches exist and apply, the members of the family 
are governed by tho Mithila School of Hindu Law, 
which, so far as it applies to this caso, may bo 
taken as following the l^itakshara of tho Benares 
ggbQQl, 


A separation between members of a joint Hindu 
family followed by a partition between them of 
the ancestral property which would not put au 
end to the co-parcenary rights in the property, is un. 
known to the Hindu Law. 

Evidence, oral or documentary, as to statements 
of a deceased person as to the custom in a family 
is not admissible, if it appears that such statements 
were made after a controversy as to the custom 
had arisen. 

A babuana grant in tho Durbhanga Raj is made to a 
male, while a sohag grant is made to a female; there 
is no difference so far as the right to succession to 
the property is concerned between a hahuana. grant 
and its incidents and a sohag grant and its incidents. 
In the one case tho grant is made for the benefit of 
the grantee and hia male descendants in the male line, 
in the other case the grant is for the benefit of the 
grantee and her male descendants in tho male line; in 
each caso, females, widows and daughters and the 
descendants of daughters are by the custom applying 
to such grants excluded from the 8iicces.sion, and on 
the failure of such male descendants in the male line 
tho property granted reverts to the Maharaja of 
Durbhanga for the time being. 

Bahuana grants cannot bo made under tho 
ordinary Hindu Law, but they are authorized by the 
Cttstoin which excludes females from succession. 
Tho words auras putra poufradik as used in these 
grants or sanads are words of limitation consistent 
with tho ouatora, and not words of general inherit- 
ance. 

B ibiri m und sohag lands descend in the family of 
Durbhanga, not to one male heir only, but to all the 
existing male heirs in tho male lino of tho grantee as 
co-parceners. 

A well established custom in tlio family cannot, 
be defeated by the fact that in one caso the custom 
was not enforced. 

AVhere a habwina grant was made to a younger 
son of a Mah.iraja of Durbhanga and a sohag grant 
to liis wife and after his, and his wife’s death his 
two sons got the property partitioned between 
themselves and on tho death of one of tlie sons, 
liis whlow entered into po.ssession of her husband's 
share* 

Held, on the suit of the surviving son for posses- 
sion of the immoveable grant properties, the accre- 
tions 1 hereto and mesne profits, moveables or ac- 
cumulations, that the custom in tho family of 
the Durbhanga Raj by which females are excluded 
from tlie succession to babuana projierty and to sohag 
property, appl es in this caso notwithstanding the 
separation and tho parlition which was efEocted 
bv the plaintiff and his late brother, and that conse- 
quently on the death of his brother, tho plaintiff 
became entitled to the possession and enjoyment of 
the babuana property and of the sohag property 
which his brother hold at the time of his death. 

Held, further, that the immoveable properties 
which wore acquired from the income and profits of 
tho babuana properties are to ^ be considered as 
accretions to th'^ babuana propevties a: d that the 
plaintiff, on his brother's death, became entitled to 
the possession and enjoyment of tho same but that 
he wai n >t entitled to moveabh property or uc* 
^umulatioyus; 
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HMf also, tliat the defendant was entitled to 
money maintenance only. 

The right under the Mitakshara of co-parceners in 
Hindu ancestral property to have the joint property 
partitioned, is now unquestionable unless the pro- 
perty is held under a grant, or is subject to a cus- 
tom, which expressly or impliedly prohibits any 
partition of the property wiiich would have the 
effect of defeating the object of the grant or the 
custom. 

Appeal from a judgment and decree of 
the Calcutta High Court, dated August 2nd, 
1909, reversing those of the Additional 
Subordinate Judge of Bhagalpur, dated August 
15th, 1908, reported in 3 Tnd. Cas. 207. 

FACTS are fully stated in their Lordships’ 
judgment as well as in the High Court 
judgment reported in 3 Ind. Cas 207. 
Briefly they are: — 

In 1850, Rudar Singh, then Raja of 
Durbhanga, granted to Netreshwar Singh the 
Pargana Nisankhpur Kusha and to Nitrabati, 
the wife of the latter, Madhapur, as a sohag 
gift. The income from the properties was 
large and further lands were bought. 
Netreshwar left two minor sons, Ekradeshwar 
and Janeshwar. Netrobati having previously 
died, on coming of age in 1896 these two 
brothers separated. In 1906 Janeshwar died 
and his widow, Jaiieshwari Bahuasin, took 
po.ssession of his properties. Ekradeshwar 
then claimed the properties of his brother 
by virtue of the family custom by which 
females were excluded from inheritance and 
brought a suit in the capacity of a surviving 
co-parcener under the Hindu Law or in the 
alternative as the nearest male heir. Janesh- 
wari Bahuasin contended that though there 
was a hnlachar or family custom affecting 
the succession by females to the Durbhanga 
Raj itself, there was no such custom which 
governed or affected the devolution or succes- 
sion of or to hahuana or sohag properties and 
that they were governed in that case by 
the Mithila School of Hindu Law. Babuana 
properties were self-acquired in the hands 
of the original grantee and were subject to 
alienation by Will. The Subordinate Judge 
decided as did the High Court that there 
was no right of survivorship as alleged by 
Ekradeshwar, the brothers being separate in 
interest, but on the question of succession 
by virtue of a customary incident of the pro- 
perty said to exclude a widow’s right of 
inheritance, the High Court reversing the 
finding of the lower Court decided against 
the existence of such family custom. An 


appeal was then preferred to His Majesty 
in Council. 

Sir Erie Richards y K. C., and Mr. Dunne, 
for the Appellant, contended that both Courts 
in India had found that the hahuana and 
sohag properties never ceased to remain a 
portion of the raj. In the sanad by Rudar 
Singh, dated February 13th, 1850, the grant 
was by way of maintenance as hahuana. The 
amount payable as Covornment revenue was 
to be paid to the raj which in its term was 
to pay it to the Government. There were 
grants to females which were for life and 
to revert to the raj after their demise. 

The sohag property in question was given 
to Bahuasin and her sons and grandsons. 
The whole custom of the family showed that 
females were excluded from inheritance. 
The High Court said that when the parti tu)ii 
was effected it changed the value of the 
grant. There were cases in which widows 
did not succeed. There were two cases of 
widows not succeeding, one in 1856 and the 
other in 1858. In 1859 there was another 
case, that of Basdev’s \yidow. 

[Mr. Amrbr Ali: — Your contention is 
succession inter se which lias nothing to do 
with the raj.~\ 

There were cases of Tulapat’s widow and 
that of Raja Ram’s widow, who wore ex- 
cluded from inheritance. Excepting the 
case of Ghanlata, who was the widow of 
Ghansham Singh, there was not a single 
case in the family in which a widow had suc- 
ceeded to her husband’s property in con- 
formity with the ordinary rules of the Hindu 
Law. The custom of excluding females 
from inheritance was to govern the succes- 
sion to hahuana and sohag properties, and all 
accretions thereto. The partition between 
the appellant and his late brother could not 
and did not displace or affect the hnlachar 
as a rule of succession in the Durbhanga 
Raj. The hahuana and sohag properties were 
in the hands of the grantees and their des- 
cendants ancestral and subject to the same 
rule of succession as the raj from 
which it was never detached as otherwise 
the very object of such grants to keel) the 
grantees-6a6w5 in a condition of res- 
pectability would be defeated. 

Reference was made to Bahoo Gune^h Butt 
Singh v. Maharaja Moheshtir Singh (1); 

(1) 6 M. I. A. 164 at p. 197j 1 Sar. P. 0. J. 521; 1 
Eng. Rep. 61. 
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Durgadut Smgh v. Maharaja Sir Uameshwar 
Singh Bahadur (2); Rama Kantadaa Mohapatra 
V. Shamayiand Das Mohapatra (3) and 
Ram Chandra Marwari v. Mudcshivar Singh 

(4). 

Messrs. De Gruyther^ K. G., and Kenworthij 
Brown, for the Respondent, contended that 
the first question was whether grants to 
halms by Rajas of impartible estates were 
to be regarded as ancestral or self-acquired. 
Grants took the properties out of the raj 
and, therefore, the hahnana and sohag grants 
were absolute estates and admittedly not 
impartible as the raj itself. The appellant 
admitted that although hahnana properties 
were not descendable to any female or to 
any descendant through a female, the pro- 
perties were not governed by the rule of 
the primogeniture. There was no custom 
which excluded the widow from succeeding 
her husband. 

[Lord Moulton; — Wo have evidence of 
members of the family that no female ever 
succeeded]. 

The custom was that as long as males 
were in existence possession lasted and 
after their death passed on to the females. 

[Mr. Amkbr Ali: — When a hahnana grant 
is made, the grantee takes it subject to 
ho law but absolutely]. 

The case was governed by the Hindu 
Law and not by custom. 

' [Lord Moulton: — You say that custom 
cannot bo proved unless there are many 
instances and those cannot be in existence 
unless there is custom], 

' [Mr. Ameer Ali: — The question is what 
becomes after partition]. 

The onus to prove custom lay on the 
appellant. The presumption was in favour 
of the Hindu Law. The Courts in India 
rightly held that the appellant was not 
entitled to succeed by right of survivorship. 
The High Court was right in holding 
that the custom alleged by the appellant 
was not proved and the decision of the 
Subordinate Judge to the contrary was 
based on inadmissible evidence by section 
32, clause 4, of the Evidence Act. The 

(2) 4 Ind. Cas. 2 ; 36 I. A. 176 at p. 177; 13 C. W. 

N. 1013; 6 M. L. T. 68; 11 Horn. L. R. 901; 6 A. L. J. 
847; 36 0. 943; 10 C. L. J. 233; 19 M. L. J. 667. 

(3) 1 Ind. Caa. 754; 36 1. A. 49; 13 0. W. N. 681; 6 
A. L. J. 364; 9 C. L. J. 497; 11 Bom. L. R. 630; 36 0. 
590; 19 M. L. J. 239; 6 M. L. T. 84, 

(4) 33 0. 1168; 10 0. W. N. 978. . 

I - ' 


appellant Avas not entitled to lands purchased 
with the proceeds of the hahnana and sohag 
properties nor to moveables. 

Reference was made to Bahoo Gnnesh Dutt 
Singh v. Maharaja Muheshnr Singh (1); 
Dnrgalnl Singh v. Maharaja Sir Ramoswar 
Singh Bahadur (2); Ram Chandra Marwari 
V. Mndediwar Singh (4); Laliteshwar Singh 
v. Bhaheshwar Singh (5) and Mayne’s Hindu 
Law, sections 207, 275, 5 and 32. 

Sir Erie Richards in reply. 

JUDGMENT. 

Sir John Edge. — The suit in which this 
appeal to His Majesty in Council has arisen 
Avas brought on the 20th December 1906, in 
the Court of the Subordinate Judge of 
Bhagalpur, by .Babu Ekradeshwar Singh, 
wlio is the appellant her-^, against Musammat 
JanesliAvari Bahuasin, wiio is the Avidow of 
the plaintiff’s younger brother, Babu Janesh- 
war Singh. The plaintiff and his brother 
were sons of Netreshwar Singh, who was a 
younger son of Maharaja Rudar Singh of 
Diirbhanga. 

The plaintiff claimed a declaration that he 
was entitled to the properties in suit Avhich 
were owned by and in the possession of his 
deceased brother, a decree for possession of 
those properties, for mesne profits, and other 
reliefs. The property claimed consisted of 
the share which the plaintiff’s brother had 
obtained on a partition between them of 
immoveable property wliich liad been granted 
by a hahnana grant to their father, of 
immoveable property which had been granted 
by a sohag grant to their mother, of immove- 
able property alleged to be accretion.s to the 
hahnana property, and of accumulations. 
The plaintiff’s claim Avas based on an alleged 
custom in the family of the Durbhanga Raj 
by Avhich widows and other females were 
excluded from all rights to the possession of 
lands held under hahnana grants or sohag 
grants. It Avas alleged by the plaintiff that 
the properties which had been purchased by 
his father and by his brother, had been pur- 
chased with profits which had been derived 
from the hahnana property and were to be 
treated as accretions to that property. The 
defendant, who was in possession, denied the 
existence of any such custom and by her 
written statement put the plaintiff to proof 
of his title to possession. 

(6) 36 0. 823} 12 0, W. N. 968} 8 0. L, J. 124. 
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The Durbhanga Raj is an ancient and im- 
partible rajy and by the Iculacliar^ or family 
oustom, the right of succession to the guddi 
and to the properties of the raj remat descends 
according to the rule of lineal primogeniture. 
The younger sons of a Maharaja of 
Durbhanga are styled Babus, and by the 
kulachar each younger son is entitled by way 
of a hahuana grant to a portion of the raj 
reasat for the maintenance of himself and 
his male descendants in the male line, and 
the wife of a younger son of a Maharaja of 
Durbhanga gets, by way of a sohag grant, the 
usufruct of a portion of the raj reasat for the 
maintenance of herself and her male descend- 
ants in the male line. In each case the pro- 
perty, village or villages granted, continues 
to form part of the raj reasat, from which it 
is never separated; it is entered in the Govern- 
ment Revenue Registers under the name of 
the Maharaja for the time being of Darbhanga 
as the proprietor, and the property so granted 
reverts to the Maharaja for the time being of 
Durbhanga on the failure of male descendants 
in the male line of the grantee. Bahuana 
grants and sohag grants dili'er essentially in 
their nature from absolute grants, and are 
subject to the kulachar under wliich they 
are authorised and in accordance with which 
they are made. The family of the Durbhanga 
Raj are Hindus, and except in so far as 
customs of the family and its branches 
exist and apply, the members of the family 
are governed by the Mithila School of Hindu 
Law, which, so far as it applies to this case, 
may be taken as following the Mitdkshara 
of the Benares School. 

Maharaja Rudar Singh of Durbhanga, by 
a hahuana grant granted to his son Babu 
Netreshwar Singh by way of maintenance as 
hahuana, the dehat milkiat appertaining to 
Bargana Nisankhpur Kusha, together with 
dasturai malikana. That grant has not been 
put in evidence in this suit, but the fact 
that the grant was made is proved by a sanad, 
dated 7th Phagun Badi 1257, which was 
granted by Maharaja Rudar Singh to bis 
eldest son Maheshwar Singh. That sanad 
was registered in the registry of Mozuffar- 
pur on the 13th February 1850. The sanad 
shows that hahuana grants had also been 
made by Maharaja Rudar Singh to two 
others of his younger sons, and contains the 
following directions: — 

“The sa{d Mahayaj Kun^ar Babus shall 


continue in possession of the said parganas, 
and the Government revenue, which shall 
be due on account thereof, will be paid 
by them to you, and you will pay the same to 
the Government along with the Government 
revenue of the Raj. The said hahus shall 
live in a style befitting the position of 
hahus and you shall treat them accord- 
ing to your sense of propriety as a Raja, 
and in a manner befitting their position as 
hahus y 

On the death of Maharaja Rudar Singh 
his eldest son Maheshwar Singh succeeded 
to the gnddi and the raj reasat, and became 
Maharaja of Durbhanga. Maharaja Mahesh- 
war Singh by a sanad, dated 6th Aghan 
8udi 1259 FasU (A. D. 1852), granted to 
Bahuasin Sohagin Monzah Madhapur as a 
sohag gift. As translated in this record the 
sanad contains the following clause: — You 
and your sons and grandsons, etc., shall 
cultivate or get cultivated the mouzah 
aforesaid, and enjoy the usufruct thereof 
yourself.” Bahuasin Sohagin was the wife 
of Babu Netreshwar Singh and the mother of 
the plaintiff and of his late brother. She 
is referred to in the record as Mnsammat 
Netrobati Bahuasin. 

The plaintiff’s mother died in 1879. His 
father died in 1883, when the plaintiff and 
his brother were minors. Until the separa- 
tion of the brothers and a partition between 
them, the effect of which will later bo con- 
sidered, tlie plaintiff and his brother were 
co-parceners in the hahuana property, which 
according to Hindu Law was in their joint 
possession ancestral property, subject, how- 
ever, to such family custom as applied to it. 
Similarly, the sohag property was ancestral 
property in which, at the time of the separa- 
tion and partition, the plaintiff and his brother 
were co-parceners. The plaintiff came of 
age in 1888, and was put in possession of the 
hahuana property and the sohag property as 
manager for the family consisting of himself 
and his brother. The younger brother came 
of age in 1896. Soon after the younger 
brother came of age disputes arose between 
the brothers, they separated and each 
brought a suit against the other to obtain 
partition of the property in which they were 
co-parceners. Decrees for partition were 
made, and in 1900 the property was partition- 
ed between the brothers. 

The )roun^er brother died without issue QU 
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the 18th April 1906, leaving surviving him 
his wife, who is the defendant to this suit. 

On her husband’s death she took possession 
of the property which he held at the time of 
his death. Her right to the possession of that 
property is disputed in this suit on the ground 
that by a family custom she as a widow, 
although entitled to money maintenance, was 
excluded from any right to the possession 
of that property. 

The knlachar or family custom under 
which the plaintiff claimed is thus described 
by him in his plaint : — 

‘*1. That the family, to which the plaintiff 
and the defendant’s husband belong, has 
held from time immemorial the properties 
known as raj reasat of Durbhanga, and 
constituting an impartible ro/, and is governed 
by the knlachar or family custom in the matter 
of succession and inheritance as hereinafter 
mentioned. 

2. That by such knlachar and family 
custom females, either widows or daughters 
and heirs in the female line, are altogether 
excluded from succession. 

“8. That so far as the said raj reasat is 
concerned, the same descends according to 
the rule of lineal primogeniture on the oldest 
son of the last holder, the other sons obtaining 
portions of the raj for maintenance and support 
by way of hahuana grants. 

“ 4. That in the event of the last holder 
of the said raj dying without male issue, 
natural or adopted, his younger brother, or 
in the absence of brother, his nearest agnate, 
according to the rule of lineal primogeniture, 
succeeds to the said m; to the exclusion of 
widows and other females. 

“ 5 That the incidents of the said hahuana 
properties are, that the name of the Maharaja 
Balmdur of Durbhanga for the time being 
stands recorded in the Government Kegister 
as the propietor of the monzahs comprised in 
the said properties, and it remains apart 
and parcel of the said raj, and the hahns 
holding the said properties pay the Govern- 
ment revenue and other public demands 
payable in respect of the said monzahs to the 
said Maharaja who pays the same to Govern- 
ment ; and that the said hahus and their 
male heirs in the male line remain in posses- 
sion and enjoyment of the said mouzahs ; and 
that on the extinction of the heirs male of 
the grantees in the male line, the said mouzdhs 




together with all acquisitions, moveable arid 
immoveable, made from the income thereof, 
revert to the said raj. 

‘ 6. That by virtue of the knlachar afore- 
said and the incidents of the said hahuana 
grants, on the death of any male descendant 
in the male line of any hahn or younger 
scion of the said raj family to whom a 
hahuana grant as aforesaid has been made, 
without male issue, natural or adopted, his 
nearest agnate among the other male descend- 
ants in the male line of the said grantee 
succeeds to his share in the said hahuana grant 
together with all accretions thereto as 
aforesaid. 

7. That in accordance with the custom 
of the family of Raj Durbhanga usufructs 
of some village or villages out of the raj 
properties are granted to females of the family 
on the occasion of their marriages or other 
ceremonies. The rule of succession and other 
incidents connected therewitli are the same as 
that of hahnana ; the villages granted to them 
descend to males of their body in unbroken 
male line ; and on the extinction of male 
issue the said village or villages revert to 
the roi.” 

The plaintiff put forward the following 
as an explanation of the separation and 
partition between him and his brother : — 

“ 16. That after the husband of the 
defendant attained majority, and in con- 
sequence of disagreement between him and 
the plaintiff, theyt separated and divided 
amongst themselves the major portion of the 
aforesaid properties and sohag property merely 
for the sake of convenience and undisturbed 
enjoyment of usufruct without prejudice to 
their co-parcenary rights as junior members 
of the Raj Durbhanga family ; but they 
being of junior branch of the Durbhanga 
Raj family, their status as co-parceners in 
the Durbhanga Raj family did not come 
to an end, nor did such partition in any 
way affect or alter the nature and incident 
of their tenure of the said grant. 

“ 17. That the husband of the defendant 
died on the 18th April 1906 without any 
issue, and leaving plaintiff his full brother, 
and the defendant his widow. 

“ 18. That according to the knlachar or 
family custom referred to above obtaining in 
the Durbhanga Raj family including the 
junior branches thereof, the defendant has 
no right or title to the estate left by her 
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husband; ami the plaintiff as the surviving 
male heir in the family of the grantee 
Maharajkumar Babu Netreshawar Singh and 
also as a co-parcener in the Durbhanga Raj 
family, is entitled to succeed to and to the 
possession of the estate left by tlie husband 
of the defendant, representing his share of 
the said grant and accretions thereto ; and that 
the defendant is only entitled to suitable 
maintenance out of the same ; and that she is 
not entitled to succeed to and possess the 
said estates, properties and effects as is falsely 
pretended by her.” 

It may be observed that a separation 
between members of a joint Hindu family 
followed by a partition between them of the 
ancestral property which would not put an end 
to their co-parcenary rights in tlie property, 
is unknown to the law. As the plaintiff 
was a party to the suits in which the decrees 
under which the partitipn was effected were 
made, he is not in a position to deny as 
against his brother’s widow that partition 
did in fact take place. He may, however, 
have intended by his plaint to represent 
that the partition between him and his 
brother had not the ordinary legal effect of a 
partition between co-parceners, and that the 
custom of the Durbhanga Raj family which 
would exclude widows from the succession 
when the members of a branch remained 
joint, would equally apply to exclude the 
widow of a separated member of a branch. 

The Subordinate Judge found, as the fact 
was, that there had been complete separation 
between the brothers in food, worship, and 
estate, and consequently that at the time of 
the death of the younger brother in 1906 
the plaintiJ had' no co -parcenary interest in 
any of the property in suit. T)io correctness 
of that finding has not been questioned in 
this appeal. The Subordinate Judge also 
found that there is a valid custom in the 
junior branches of the family of the Dur- 
bhanga Raj, including the family to which 
the parties to the suit belong, that widows do 
not inlierit bahuana properties, and tliat tlie 
succession and inheritance in the case of sohag 
grants are governed by the custom which 
governs the succession and inheritance in the 
case of hahnana grants, and he held that not- 
withstanding that there had been complete 
separation between the brothers tlie <*nstom 
applied. He gave the plaintiff a decree for 
possession of some of the immoveable propez'ties 


which the plaintiff claimed, for certain 
moveable property and for mesne profits. 
From that decree the defendant, the respond- 
ent hero, appealed to the High Court of 
Judicature at Fort William in Bengal. The 
learned Judges before whom the appeal came 
found that although the subjects of halmana 
and sohag grants would on the failure of male 
heirs in the male line of the grantee revert 
to the Maharaja of Durbhanga for the timel 
being, the plaintiff had failed to prove any 
custom by which the widow of a childless and 
separated bahiv was not entitled during the 
continuance of bahm-na or sohag grant to 
hold for a Hindu widow’s interest the property 
which her separated husband had held under 
a habuana or sohag grant, and, consequently, 
applying the rules of tlie ordinary Hindu 
Law, those learned Judges decided that the 
plaintiff had failed to prove as against the 
defendant tliat he was entitled to the posses- 
sion of any of the property in suit, and by 
their decree set aside the decree of tlie Sub- 
ordinate Judge and dismissed tlic* suit. 
From that decree this appeal to His Majesty 
in Council has been l)rought. 

Some statements deposed to by witnesses 
who were called, and some of the documents 
which were put in, were not admissible as 
evidence in this suit. It seems to havo 
been overlooked at (mo period of the suit that 
evidence, oral or documentary, as to state- 
ments of a deceased person as to the custom 
in a family is not admissible if it appears 
that such statements were made after a con- 
troversy as to the custom had arisen. There 
is, however, abundant evidence to prove what 
was the custom in this family of the 
Durbhanga Raj which applied to habuana 
grants and sohag grants and to accretions to 
bahuana immoveable property. 

Their Lordships are of opinion that tho 
Subordinate Judge arrived at a correct 
conclusion on the evidence that the custom 
governing the succes.sion to and the inherit- 
ance of sohag property is the same as tho 
custom governing tlie succession to and the 
inlioritance of bahuana property. In the 
High Court Mr. Justice Richardson held 
that sohag property is similar in its nature 
and incidents to bahuana property, and is 
governed by similar considerations, and Mr.. 
Justice Sharf addin did not dissent from 
that- view. Their Lordships find that; except 
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that a babuana grant is made to a male while 
a Bohag grant is made to a female, there is 
no difference so far as the right to succes- 
sion to the property is concerned between a 
habud'na grant and its incidents and a solia^ 
grant and its incidents. In the one case 
the grant is made for the benefit of the 
grantee and his male descendants in the 
male line, in the other case the grant is made 
for the benefit of the grantee and her male 
descendants in the male line; in each case, 
females, widows and daughters and the 
descendants of daughters are by the custom 
applying to such grants excluded, from the 
succession, and on the failure of such male 
descendants in the male line the property 
granted reverts to the Maharaja of Durbhanga 
for the time being. The general evidence 
as to custom upon which their Lordships 
have found that widows are excluded 
from the succession to hahuana and sohag 
properties, includes, and is strongly supported 
by, instances in this family of Durbhanga of 
widows, who would otherwise have been 
entitled to a Hindu widow’s interest, having 
been excluded from, or not having claimed, 
possession on the death of their husbands. 

In some of the hahuana sanads wliicli are 
in evidence in this suit the words which have 
been regarded in the Court below as words of 
limitation, are in the vernacular auras putt a 
poutrndik. As to those sanads Mr, Justice 
Sharfuddin in his judgment in this case 
said : — 

From the copies of sanads (Exhibits 20A, 
20B, 20C, 201), and 20E) it is clear 

that female children and daughters’ sons 
were excluded from tlie inheritance of the 
hahuana properties. The expressions used 
in the sanads are auras pntra. pontradik, which 
means sons born of the loins. 1 take it to 
mean that so long ns there is one descendant 
of this description, tlie properties granted are 
not to revert to the raj'' 

That construction is consistent witli the 
evidence as to tliose hahuana grants to which 
their Lordships attacli importance, and their 
Lordships are unable to regaixl them us 
words of general inheritance wliich would 
include female as well as male lieirs. In 
this connection the attention of their Lord- 
ships has been drawn to the judgment of this 
Board in Uanilal Mookorjoe v. The SerrHarg 
of Htafa for fndia in Cofwcil (6) in which it 
(fl) 8 r. A. 7 0 30t; 10 c. L. 11. 3A9; 4 Snr. P. C. 

J. 225; 5 lH«t. Jur. 327. 


was held that in Bengal in a gift to a man 
the vernacular words putra poutradi krame 
would be read as words of general inheritance, 
and would include female as well as male 
heirs where by law the estate Avould descend 
to such heirs. Babuana grants could not be 
made under the ordinary Hindu Law, but 
they are authorised by the custom which 
excludes females from the succession. Their 
Lordships must regard the words auras putra 
puutradik as used in these sanads as words 
of limitation consistent with the custom, and 
not as words of general inheritance. 

Their Lordships having found that under 
the custom which applies to the branches of 
this family widows are excluded from all 
right to succeed to babuana property or to 
sohag property, it is necessary to consider 
whether that custom, which has been proved 
to apply where the members of the branch 
remain joint, can, without evidence that 
it has been applied where the members of a 
branch have separated in food, worship, and 
estate, be held to exclude the widow of a 
childless and separated member from a 
Hindu widow’s interest in the babuana and 
sohag properties which had been held by her 
husband as his separate property. In this 
case it is clear that until the brothers 
sepamted the hahuana and sohag properties 
were held by them, subject to the terms of 
the grants and the custom, as joint ancestral 
property in wliicii their rights were those of 
CO -parceners. 

The right under the Mifakshara of 
co-parccners in Hindu ancestral property to 
have the joint property partitioned is now 
unquestionable unless the property is held 
under a gmnt, or is subject to a custom, 
which expressly or impliedly prohibited any 
partition of the property which would have 
the effect of defeating the object of the grant 
or the custom. It has been contended that 
there can be no partition of hahuana or of 
sohag property in this family of Durbhanga, 
and that to allow that hahuana and sohag 
property could be partitioned would be to 
frustrate the very object with which hahuana 
grants and sohag grants have been made 
and tlie very object with which the custom 
in the family of the Durbhanga Raj authoris- 
ed the making of such grant by the 
T\[aharaja for the time b)ing of Durbhanga, 
that object being to provide by a grant of 
lands suitable maintenance, having regard 
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to the positifin of the family, for the grantee, 
and his or her male descendants in the male 
line, and to relieve the Maharaja of Durbhanga 
from the possibility of having from time to 
time to provide for such descendants main- 
tenance by gifts of money. 

In support of the contention that there can 
bj no partition of biltnana property reference 
has been made to the judgment of this 
Hoard in Durgadiit Singh v. Maharaja Sir 
llamasliwnr Singh Bahadur (2). That 
ca^o related to a hahuana grant in this family 
of Durbhanga. Their Lordships in that 
case stated that those who for the time 
being are entitled to bo maintained out of 
hahuana property “cannot have it divided 
amongst them by proceedings in the nature 
of partition.’’ The statement referred to, 
although doubtless correct, cannot be re- 
garded as an authority binding in this appeal, 
as it was made upon a concession as to facts 
wliich were not proved, and wliich certainly 
would not bo proved by the evidence in this 
suit. The concession whicli was made by 
Counsel in that case was that lands which 
had been granted to Kirkat Singh by a 
hahuana grant descended to the eldest male 
heir of the grantee to be lield, or managed, 
by the person to whom tliey descended for 
the maintenance of the family. The evidence 
in this suit proves that hahuana and sohag 
lands descend in the family of Durbhanga, 
not to one male heir only, but to all the 
existing male heirs in the male line of the 
grantee as co-parceners. 

Apart from tlie general evidence tliat 
females are excluded from the succession to 
hahuana and bohag properties there is little 
evidence, and tliat apparently merely evidence 
of opinion, that the rule as to the exclusion 
of females from a succession applies whore 
there has been a partition. It is probable 
that there liave been few instances in this 
family of Durbhanga of a separation in food, 
worship and estate in which this question as 
to the right of a female to succeed to hahua^ia 
or sohag property could have arisen. It is 
doubtful that with the exception of the 
present case and the case of Musaramat 
G-hanlata, who was the widow of Babu 
Ghansham Singh, there has been any case 
in which a separated and sonless member of a 
branch of the Durbhanga family had a wife 
who survived him. 

Musammat Ghaidata’s case occurred in a 


branch which descended from Maharaja 
Madho Singh, from whom the present 
Maharaja of Durbhanga descended through 
Maharaja Rudar Singh who made the 
hahuana grant in this case. Ramput Singh, 
Avho was a younger son of Maharaja Madho 
Singh, had a hahuana grant; he had six sons, 
one of whom was Dharamput. Dharamput 
had by his wife Dharamlata a son Ghansham 
Singh, who had by his Avife Musammat 
Ghanlata two daughters but no son. 
Ghaiisham’s daughters married and had 
male issue. Ghansham Singh separated from 
his uncles and cousins and obtained posses- 
sion of his father’s sixth share of the 
hahuana property of that branch. On 
Ghansham Singh’s death his widow Musam- 
mat Ghanlata entered into possession of his 
one-sixth share of the hahuana property as 
hers by right of inheritance, and in tlie 
presence and Avitb the knowledge of the 
agnates of her deceased husband she was 
registered as the proprietor of that one-sixth 
share, and held possession of it for 16 
years until she died. A few days before 
she died Musammat Ghanlata executed an 
ekrarnamo in Avhich she stated that by 
custom she had no title to the share and 
alleged that she had been permitted to hold 
possession of it merely by way of mainten- 
ance. It is obvious that she executed the 
ehrarnama as a compromise ' to secure, if 
possible, 400 highas of the, lands for her 
grandsons, who were sons of her daughters. 
No explanation satisfactory to their Lordships 
of the reason why Musammat Ghanlata was 
allowed to take and to hold possession of her 
late husband’s one-sixth share, and why the 
custom was not enforced in her case, has 
been forthcoming. It is possible that, owing 
to the novelty of the position, the parties 
who were concerned were in some doubt as 
to their rights under the custom. However 
that may have been, their Lordships are of 
opinion that a well-established custom in the 
family cannot be defeated by the fact that 
in one case the custom was not enforced. 
The subsequent history of Ghansham’s one- 
sixth share, . so far as it is known to their 
Lordvships, is inexplicable. 

Their Lordships hold that the custom in 
this family of the Durbhanga Raj by which 
females are excluded from the succession to 
hahuana property and to sohag property applies! 
in this case notwithstanding the separation 
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and the partition which was effected by the 
plaintiff and his late brotlier, and con- 
se<iuently that on the death of the brother 
the plaintiff became entitled to the posses- 
sion and enjoyment of the babuana pro- 
perty and of the sohag property which his 
brother held at the time of his death. 
Their Lordships agree with the Sub- 
ordinate Judge, for the reasons stated 
by him, that the immoveable properties which 
were acquired from the income and profits of 
the bahnana properties are to bo considered as 
accretions to the babuana properties and they 
hold that the plaintiff became, on his 
brother’s death, entitled to the possession 
and enjoyment of those immoveable properties. 
Their Jjordships are not satisfied that the 
plaintiff proved a title to the possession of 
any of the moveable property or accumulations 
which he claimed. The defendant was and 
is entitled to money maintenance, and as 
no substantial offer of adequate maintenance 
was made, their Lordships consider that the 
claim for mesne profits should be disallowed. 

Their Lordships will humbly advise His 
Majesty that the decree of the High Court 
should bo set aside; that tlie appellant 
should have a decree for the possession 
of the immoveable properties in suit, ex- 
cepting Nos, 15, 19, and 21 of Schedule 
3, and No. 10 of Schedule 4 (A), and that in 
other respects the decree of the Subordinate 
Judge should be varied by dismissing the 
suit; that it be declared that the respondent 
is entitled to bo paid monthly during her life, 
unless the property reverts in the mean- 
while to the Maharaja of Hurbhanga for 
the time being, future maintenance at the 
rate of Rs. 15,000 per annum, such main- 
tenance to be a charge upon the immove- 
able properties which the appellant will 
recover by the order in this appeal; and 
that no costs be allowed to either side in the 
High Court or in the Court of the Subordi- 
nate Judge. 

Their Lordships consider that if the ap- 
pellant and his brother had not effected a 
partition this litigation might have been 
avoided. No costs of this appeal will be 
allowed to either side. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. W* 
ir. Box Sf Go. 

Solicitors for the Respondent: Messrs. T. 
Jt. Wilson 4* Co. 
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MADRAS HIGH COURT. 

Appeal against Order No. 280 op 1913. 

July 13, 1914. 

"Present: — Mr. J ustice Ayling and 
Mr. Justice Napier. 

K. VILVANATHA MUDALIAR - 
Defendant — Appellant 
versus 

MANNAR NAI DU— Plaintiff- 
Respondent. 

r Civil Pi ocediire Code (Act V of IdOSjj O. XLI, r. 1, 
cl. (3j — Madras Estates Land Act (I of 1908^, ] 12, 

114 and 192 — Objection to attachment — Dismissal of 
suit on preliminary point — Appeal to Distiict Conrt 
— Remand — Appeal against remand ordei% competency 

No appeal lies to the High Court against a 
remand order j[)asscd by the District Court in a suit 
under sections 112 and 114 of the Madras Estates 
Land Act I of 1908. 

Appeal against the order of the District 
Court of Chingleput, in Appeal Suit No. 27 
of 1913, preferred against that of tho 
Deputy Collector of Saidapet, in Summary 
Suit No. 39 of 1912. 

PACTS. — The suit out of which tho appeal 
arose was instituted by the respondent 
against the appellant, his landlord, objecting 
to the attachment of the lands in his holding 
under sections 112 and 114 of the Madras 
Estates Land Act I of 1908, on the grounds 
infer alia that no proper pattahs had been 
tendered and that the amount for which 
attachment had been effected was excessive, 
and hence opposed to the provisions of a 
permanent pattah granted by the respondent 
and his deceased mother to tho plaintiff. 
The respondent contended that the rate of 
rent was res judicata by reason of the decision 
in Summary Suit No. 103 of 1910 on the 
file of the Deputy Collector, Saidapet, and 
that under the provisions of sections 52 (3) 
and 53 (1) of the Madras Estates Land Act, 
the pattah decreed in that suit for Fasli 1319' 
continued in force for Fasli 1320 also. The 
plaintiff replied that the decree in Summary 
Suit No. 103 of 1910 was obtained by fraud 
and was not binding on him. 

Tho Deputy Collector, however, without 
deciding any of the other points, upheld the 
last contention of the defendant and dismissed 
the suit. On appeal by the plaintiff, the 
District Judge of Chingleput also concurred 
with tho Deputy Collector as regards the 
paitah for Fasli 1319 remaining in force for 
Fasli 1320 also, but thought that as the plaint« 
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ifE had attacked the decree in Summary Suit 
No. 103 of 1910 as having been obtained by 
fraud, he ought to have been afforded an 
opportunity of amending the plaint by giving 
the particulars of fraud, and so remanded the 
suit. Against this order of remand the 
defendant preferred this civil miscellaneous 
appeal to the High Court. 

Mr. 0. P. Vf^nkatamgliavachariyar (with 
him Mr. C. Venkata Snhmmanya), for the 
Respondent, raised a preliminary objection 
that no appeal lay and relied on section 19 l 
of the Madras Estates Land Act and the 
decision reported as Krislinaswamy Aiyar v. 
Vaithilinga Tamhiran (1). 

Mr. 6r. 8. Jtamachandra Iyer, for the Appel- 
lant, prayed that the appeal may be converted 
into a civil revision petition which their 
Lordships declined to do. 

JUDGMENT.— No appeal lies. Vide 
section 192 of the Madras Estates Land Act. 
The appeal is dismissed with costs. 

Appeal d is missed, 

(1) 12 lud. Cas. 146. 


ALLAHABAD HIGH COURT. 
Lktikus Patent Appeal No. 115 op 1912. 
May 15, 1914. 

Present: — Sir Henry Richards, Kt. 

Chief Justice, and Mr. Justice Tudball. 

BABBU AND ANOTUEK — DEFENDANTS — 
Appellants 
versus 

SITA RAM — Plaintiff— Respondent. 

CoHtiiileratwn, admission of --Onus of proof -Receipt 
of consideration in deed — Presumption. 

Where a mortgage- deed is proved to have been 
executed and the <lociiment contains an acknowledg- 
ment of the receipt of the consideration, it is a 
strong primcL facie t*vidence that the consideration 
liad been actually received, and is evidence not only 
against the mortgagors but also against persons 
claiming under them subsecpieiit to the date of the 
mortgage. The presumption, of course, can bo re- 
butted, and the mere fact that a Court was not 
satistted with the evidence which tlie plaintiff adduc- 
ed in addition to the acknowledgment would not 
absolve the defendants from producing evidence 
to show that nothwithstanding the acknowledgment 
in the body of the deed thertJ was no consideration 
in fact. 

Letters Patent Appeal from tlie following 
Judgment of 


Banbrji, J. — This was a suit for sale upon 
a mortgage made t)ii the 23rd of September 
1898 by the defendants, Drigpal Singh and 
Bhagwan Singh in favour of the plaintifE 
and the defendant, Manni Lai. The fifth 
defendant is a suh.sequent mortgagee. Defend- 
ants Nos. 4 to 6 are subsequent transferees of 
part of the mortgaged property. The defend- 
ants other than the mortgagors alleged that 
they liad no knowledge of the mortgage. 
The mortgagors admitted execution of the 
bond, but denied receipt of consideration. 
The Court of first instance found that the 
mortgage-bond which was a registeretl docu- 
ment had been duly executed by the mort- 
gagors. As to consideration it cast the 
burden of proof on the plaintiff and holding 
that the plaintiff had not discharged the bur- 
den, dismissed the claim. The lower Appel- 
late Court rightly held that since receipt of 
consideration was admitted in the document 
itself and also before the Sub-Registrar 
the burden of proof as to non-receipt of it 
lay on the defendants, hut it says that as tlie 
plaintiff gave evidence and that evidence 
is not credible, the suit must fail. I do not 
agree with the learned Judge of tlie lower 
Appellate Court on this point. As defeiidants- 
executants admitted receipt of consideration 
both in the document itself and before the 
Sub-Registrar, it was for them to prove 
that tlie admission was untrue. If the 
evidence adduced by the plaintiff proved that 
consideration was not paid, that is to say, 
that the defendants’ admission was untrue, 
of cour.-^o, the defendants could rely on that 
evidence; but in this case the plaintiff himself 
pledged his oath and one witne.ss stated that 
consideration had been paid. The lower 
Appellate Court disbelieves their statement. 
A.ssuming that they did not state the truth 
it cannot be said that their statements prov- 
ed that consideration was nut paid and that 
the defendants’ admissions wore in fact untrue. 
The defendants made no attempt to examine 
witnes.sos. The plaintiff need not have ad- 
duced any evidence and if their evidence 
was not sufficient to prove payment of con- 
sideration, it did not disprove tlie admission 
made by the defendants. The lower Appellate 
Court was, in my ojiinion, wrong in bolding 
that payment of consideration liad not been 
proved, lii the face of the defendants’ 
admission wliich stoxid unrebutted, such a 
finding could not be arrived at. Tli/^re is no 
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other question involved in this appeal. 
I accordingly allow the appeal, set aside the 
decrees of the Courts below and decree tho 
plaintiff’s claim with costs in all Courts. 

Messrs. Sltal Pmscid Ghosh and Girdharilal 
Agarwala, for the Appellants. 

Mr. Bmj Nath VyaSt for the Respondent. 

JUDGMENT. — This appeal arises out of 
a suit on foot of a mortgage, dated the 23rd 
of September 1898. There were a number 
of defendants besides the mortgagors. Tho 
present appellants, Babu and Sukhnandan 
Lai, were defendants as purchasers of a 
portion of the mortgaged property. The 
Court of first instance, according to the judg- 
ment of the lower Appellate Court, threw 
tho onus of proving the payment of con- 
sideration upon the plaintiffs, and held that 
they had not discharged this onus and ac- 
cordingly dismissed the suit. Tho lower 
Appellate Court itself also dismissed the 
suit stating that while the Court of first 
instance was wrong in throwing the onus 
upon tho plaintiffs, still the witnesses having 
been examined and not believed the suit 
was rightly dismissed. 

A learned Judge of this Court finding 
that tliere was an acknowledgment of the 
money in tho deed itself (and apparently 
believing that there was no other evidence 
adduced on behalf of the defendants), held 
that both the Courts below were wrong and 
decreed the plaintiff’s claim. 

Wo entirely agree with the remarks of 
the learned Judge of this Court. Where a 
mortgage-deed is proved to have been executed 
and the document contains an acknowledgment 
of the receipt of the consideration, this is 
a strong prima facie evidence that the 
consideration had been actually received, 
and is evidence not only against the 
mortgagors but also against persons claim- 
ing under them subsequent to the 
date of the mortgage. The presumption, of 
course, can be rebutted, and the mere fact 
that a Court was not satisfied with the 
evidence whicli tho plaintiff adduced in 
addition to tho acknowledgment, would not 
absolve the defendants from producing evi- 
dence to show that notwithstanding the 
acknowledgment in the body of the deed 
there was no consideration in fact. Wo 
would like here to point out that as a 
general rule the Subordinate Courts ought 


to hear the evidence on both sides. Their 
decisions are not always final. If they do 
not hear the evidence on both sides in cases 
in which appeals lie, the defendant may 
be put in the awkward position of having 
the case decided on appeal against him 
although his evidence has not been heard. 
To some extent we rather suspect that this 
is what happened in the present case. Evi- 
dently the learned Munsif was very dis- 
satisfied with the plaintiff’s evidence. We 
find, however, on referring to the record 
that one witness was examined on behalf of 
the defendants who deposed to facts which, if 
believed, would go to show that there was no 
consideration for the bond in suit. Also that he 
mentioned some persons who could corroborate 
this statement, and that these persons were 
summoned as witnesses. The facta were 
evidently not brought under the notice of 
the learned Judge of this Court owing very 
likely to the fact that the Pleader on behalf 
of the present appellants had died and they 
were unrepresented when the appeal was 
before him. We might also mention that 
the plaintiff and the appellant, Sukhnandan 
Lai, had come to terms and that the decree 
as against Sukhnandan could only have 
been in the terms of the compromise. 

We allow the appeal, set aside the decree 
of this Court and also of the lower Appellate 
Court, and remand the case to the Court of 
first instance wdth directions to proceed to 
hear tho evidence for the defence and to 
decide the case according to law. Tho Court 
will be entitled after hearing the defendants’ 
evidence, if it thinks it necessary so to do, 
to hear any further evidence which the parties 
may adduce. Costs hero and heretofore 
including both hearings in this Court will 
be costs in the cause. 

Appeal allowed \ Cause rema^ided. 
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MADRAS BlQrll COURT. 

Second Civil Appeal No. 2335 op 1913. 

August 13, 1914. 

. Fresenh — Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumarasawmy Sastri. 
;KRISHNASAWMY PILLAI—DEFENDANr 
— Appellant 
versus 

KOTHANDARAMA NAICKBN and others 
— Plaintiffs — Respondents 
Trust — Revocation— Trusts Act (11 of 18S2j, *78. 

' A valid trust once created is irrevocable by any 
Btibsequcnt act of the author of the trust. 

Newto7h V. AvA-cjc, 11 Beav. 154; 50 E. R. ^72; Ellison 
r. Ellisov, 6 Vcs. 056; 6 R. II. 19; 31 E. R. 1243; 2 
Wh. & T. L. C., 7th Ed., 835; In re 8hnii(s 
Trusts; Prichard v. Richardsony 91 L. T. 192, 
pamnml v. The Collector of Tanjore, 12 M. 387, Mnhnin* 
mad Aziz-ud^Din Ahmad Khan r. The Legal Rcviem- 
hf'ancery North-Western Provinces and Oudh, 15 A. 321; 
A. W. N. (1893) 109; Hidnif-oon-nissa v. Syud Afzul 
Hosseniy 2 N. W. P. H. C. R. 420; Pnlluya Chetty 
V. Vedchella Pillni; 11 lud. Caa. 24; (1911) 2 M. W. K. 
376; 10 M. L. T. 44; Mahidnva lyar v. Sankara Snhra- 
mania lyevy 12 Ind. C&a, 5i6; (1911) 2 M. W. N. 382; 
Ahdul Ryak v. Bai Jimbahaiy 14 lud. Caa. 988; 14 
Bom. L. R. 295, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Negapatam, 
in Appeal Suit No. 691) of 1912, preferred 
against that of the District Munsif 
of Negapatam, in Original Suit No. 46 of 
1911. 

' Messrs. 0. S. Venhafarama Aiyar, and G. 
8. Ramachandra Aiyar, for the Appellant. 

‘ Messrs. 0, 8, Venkatachariar and E. Rorai- 
stiwmy Aiyar, for Mr. K, NarasimJia Aiyar, 
fbr the Respondents. 

JUDGMENT.— The faois of this case are 
not in dispute. On the 11th November 1894 
one Neelayathakshi e-vecuted a deed of trust 
(Exhibit I) by Avhich she settled certain 
■{Properties on a temple. She constituted 
herself the trustee during her life-time and 
provided in the said deed for the carrying 
out of the trust by certain individuals after 
her death. She died on the 12th April 
1907. On the day previous to her death she 
executed a Will (Exhibit lY) by which she 
purported to revoke Exhibit I and to make 
a new disposition of her properties. The 
dispositions themselves were in favour of the 
temple to which she had given the properties 
comprised in Exhibit I. The present suit 
is brought for a declaration that the Will of 
1907 is inoperative and has not the effect of 
revoking the tru.st of 1894; and that under 
the terms of the trust-deed iho plaintiffs are 
pntitled to possession. 


The question for consideration is whether 
there was a complete dedication of the pro- 
perties under Exhibit I to the temple and, if 
so, whether it was competent to Neelayathak- 
shi to revoke the trust. We think there 
was a complete dedication. In the document 
itself she says: ‘‘l have given away by this 
deed of gift this day to the said Sri N^aya- 
thakslii Anibal the said shops etc.” It is 
true that later on she says: I shall e.stablish 
a hattalat in my name for charity in the 
night time.” This clause should not be 
construed as indicating an intention to settle 
the property only in future. It only indi- 
cates that the details in respect of the 
dedicated property shall be settled later on. 
Much stress was laid upon the statement in 
Exhibit I to the effect that this deed of gift 
and some other documents which are the 
title-deeds for the said shop” have been 
handed over to Kothandarama Naicken. 
It is not disputed that the deeds were 
not handed over. From this it is argued 
that the settlor never fully carried out 
the dedication. It is in evidence that this 
lady contemplated that she vvould die almost 
immediately; hut she recovered and lived 
for a considerable time. She, therefore, rightly 
held possession of this document as under 
the terras of the trust she was herself to 
be the trustee during her life-time. We do 
not think tliat the fact that the deed of 
gift was not handed over, is any indication of 
the terms of the trust not having been given 
effect to. 

There is farther the fact that in the 
year 1906 she purported to cancel Exhibit 
I by a registered document Exhibit III. 
Exhibit III says; ‘l have hereby cancelled the 
deed of gift which lia.s been executed by 
me on the 11th November 1894 to the name 
of Sri Nilayathakshi Ambal.” It is clear 
from this recital that the lady treated Exhibit 
I as a valid dedication; only she thought she 
had power to revoke it. She says; I am 
not now willing to act according to that deed 
of gift.” The fact mostly relied upon by 
the learned Yakil for the appellant is that 
after Exhibit I Neelayathakshi dealt with 
the property as if it was her own and never 
carried out any of the terms of the trust 
contained in Exhibit I. The argument is 
that Exhibit I was simply a paper transaction 
which was never intended to have effect. If 
there has been a valid dedication th^ sub* 
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sequent conduct of the settlor will not render 
it nugatory. At the time of the settlement 
all that was necessary to give effect to the 
wishes of the settlor had been done. If the 
terms of the settlement are not carried into 
effect it will make the settlor liable for 
breach of trust. It will not destroy the 
once validly created settlement. Under the 
Indian Trusts Act (II of 1882) which, no 
doubt, applies in terms only to private trusts, 
it is not open to a settlor to revoke a com- 
pleted settlement. The English Law is to 
the same effect. See Newton v. Askew (1), 
Ellison V. Ellison (2). Our attention has 
not been drawn to any case in which it has 
been held that after a valid dedication to 
public uses it is open to the settlor to revoke 
it. On the other hand in Tudor on Charities 
it is stated that there can bo no revocation 
after a valid dedication to charitable uses, and 
the case of [n re Shunis Trusts, Prichard v. 
Richardson (8) is quoted in support of it. 
It was broadly argued by Mr. Hamachand- 
raier that according to decided cases if the 
terms of the trust have not been given 
effect to, it must bo presumed that there has 
been no valid dedication. The case of Suppam- 
mal V. The Collector of Tanjore (4) is chiefly 
relied upon for this proposition. In the first 
place it is to be remembered that in that 
case the property dedicated was the joint 
family property of two brothers one of whom 
alone executed the deed of trust. It is true 
that the language of Parker, J., would seem 
to indicate that when the trust was not carried 
out the document must be regarded as of 
no effect; but the learned .Judge also referred 
to the fact that it was by one of the undivided 
brothers that the settlement was made. We 
do not think that the learned Judges intend- 
ed to lay down as a matter of law that 
where the terms of a trust have not been 
given effect to, the defaulting trustee can 
claim to revoke the trust. 

The case of Muhammad Aziz-ud~din Ahmad 
Khan v. The Legal Remembrancer to North- 
Western Provinces and Oudh (5^ proceeds upon 
grounds which are peculiar to Muhammadan 
Law. The author of the trust never parted 
with possession until his death; and, as under 

(1) 11 Boav. 145; 60 R. R. 772. 

(2) 0 Ves. 656; 6 R. R. 19; 31 E. R. 1243; 2 Wh. & 
T. L. 0., 7th Kd., 835. 

(3) 91 L. T. 192. 

(4) 12 M. 387. 

(6) 16 4. 321; 4. W. N. (1893) 109, 
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the Muhammadan Law, in cases of gifts and 
trusts possession is essential, it was held in that 
case that there was no complete dedication 
to public uses by the mere execution and 
registration of the document. On the 
other hand in the case reported as Ilidait-oon- 
nissa v. Syud Afzul Hossein (6 ) it has been 
held that where a voluntary settlement has 
been completed it is not open to the settlor 
to revoke it. The cases of Pullayya Chetty v. 
Vedachella Pillai (7) and Mahadeva Aiyar 
V. Sankara Suhramania Aiyar (8) 
distinctly lay down that in cases of 
public trusts there can be no revocation if 
there has been a complete dedication of 
a property. The case of Abdul Rajak v. Bai 
Jimhadahai (9) supports this view. We 
must, therefore, hold that as, on the execu- 
tion of Exhibit I, there was a complete 
dedication of the property to the temple, 
it was not open to the settlor Neelar 
yathakshi to revoke that dedication by 
the Will which she executed prior to her 
death. The decision of the Subordinate 
Judge is right and we dismiss the second 
appeal with costs of the plaintiff. 

Appeal dismissed, 

(6) 2 N W. P. 11. C. R. 420. 

(7) 11 Ind. Cas. 24; (1911) 2 M. W. N. 376; 10 M. 
L. T. 44. 

(8) 12 Iml. Cas .546; (1911) 2 M. W. N. 382. 

(9) 14 Ind. Cas. 988; 14 Bom. L. R. 295. 


PUN J AH CHIEF COURT. 

FULL BENCH. 

Second Civid Appeal No. 1289 of 1910. 

April 10, 1914. 

Present: — Mr. Justice Johnstone, 

Mr. Justice Rattigan and 
Mr. Justice Shah Din. 

ARJ AN SINGH — ^Plaintiff — Appellant 

VC 

LACHMAN SINGH and others— 

D R pendants — Respondents. 

Limitafion, — Adoption — Suit to recover possession of 
immoveable property as adopted son — Limitation Act 
(IX of 19mj, 8ch. I, Arts. 118, 119, 144. 

When a person ('Hindu or Muhammadan^ sues for 
possession of immoveable property alleging that he 
is the adopted son of the last proprietor and his 
adoption is denied, his suit -is governed, not by Article^ 
119, but by Article 1^44 of the first Schedule of th^j- 
Indian Limitaion Act, 1908, 
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Qujat' Singh v. Pnrany Yl P. H 1901; Gane.^ha 
Singh V. Nathii, 20 P. R. 1902; 11 P. L. R. 1902; 
Bhiipa V. Nigahia, 68 P. R. 1903; 13 P. L. R. 1904. 
Bam Narain v. Maharaj Naraitiy 3 P. R. 1904; 43 
P. L. R. 1904 and Muhammad Niaz-nd-dtn v. 
Muhammad Umar Khan, 1 P. R. 1907; 31 P. W. R. 
907, overruled. 

Muhamtnad Umar Khan v. Muhammad Niaz-tid-din, 
13 Ind. Cas. 344; (1912) M. W, N. 77; 11 M. L. T. 
76; 9 A. L. J. 137; 15 C. L. J. 172; 12 P. L. R. 1912; 
22 M. L. J. 240; 14 Bom. L. R. 182; 16 C. W. N. 458 
(P. 0.); 126 P. R. 1912; 6 P. W. R. 1912; 39 C. 418; 39 T. 
A. 19; Velaga Ma'u^amma v. Bandlamudi Veerayga, 30 
M[. 308; 17 M. L. J. 182; 2 M L. T. 178 and 
Vhalcur Tirhhiiwan Bahadar Singh v. Rim\^har Bal'hsh 
Singh, 28 A. 727; 33 I. A. 156; 10 C. W. N. 1065; 8 
Bora. L. R. 722; 16 M. L. J. 440; 3 A. L. J. 695; 4 C. 

L. J. 405; 1 M. L. T. 266; 9 O. C. 377, followed. 

Dheru Singh v. Sidhu, 56 P. R, 1903 (F. B ); 

93 P. L. R. 1903; Surjan Singh v. Khnrak Singh, 96 
P. R. 1908; 79 P. W. R. 1908; Nnthu v. Rahman, 
'll Ind. Cas. 11; 198 P. L. R. 1911; 44 P. R. 1911; 
86 P. W. R. 1911; Lnh v. Murlidhar, 24 A. 195; A. W. 
N. (1902) 10; Chandauia v. Snlij Ram, 26 A. 40; A. 
W. N. (1903) 163; Jngnnnath Pramd Oupta v. Ranjit 
Singh, 25 C. 354, and Ram Chandra Miikerj^e x. 
Ranjit Singh, 27 C. 242; 4 C. W. N. 405, referred to. 
- Jagadamha Chaodhrani v. Dakhini Mohan Ray, 
;13 C. 308 (P. C.); 13 I. A. 84. Mohe^h Narain 

Munshi v. Tnrucle Nath Muiira, 20 C. 487 (P. C ); 
20 I. A, 30; Lnchmnn Lai Chrardhri v. Kinhaija Lai 
Mowar, 22 C. 609 (P. 0.); 22 I. A. 61; Parcnthi 
Ammal v. Saminatha Garrnlkal, 20 M. 40; Sn ini van 
V. Hanmant Pande, 24 B. 260 (P. H.); 1 Bom. L. 
R. 799; Shrinivas Sarjeran v. Balwant Venkatedh, 20 
Ind. Cas. 162; 15 Bora. L. R. 533; 37 B. 513; and 
^Ratnamamri v. Akilandammal, 26 M. 291 (P. B,); 13 

M. L. J. 27, dissented from. 

Second appeal from the decree of the 
Divisional Judge, Amritsar, dated the 3rd 
August 1910, reversing that of the Munsif, 
second Class, Gurdaspur, dated the 17th 
March 1910, decreeing plaintiff’s claim. 

The Hon’ble Mr. SJiadi Lai, II. B., for Mr. 
Santariam, for the Appellant. 

Pandit Ram Bhaj Datta, for the llon’ble 
Mr. Muhammad Shaft, K. B., for the Re- 
spondents. 

ORDER OF REFERENCE. 

Soott-Smith and Rattioan, JJ. — {Bated 
11th February 1914.) — Karam Singh owned 
the land in dispute. On 14th of March 
1898, he sold it to the defendants-respond- 
ents. Karam Singh died on the 4th 
of March 1899, leaving a widow Musammat 
Bhag Bhari who succeeded to his other 
property. In 1906 his reversioners brought 
a suit in regard to the sale to defendants 
and got a declaratory decree to the effect 
that it should only affect their reversionary 
jjaghts to the extent of Rs. 148-12-0. Arjan 


Singh, plaintiff-appellant, brought the pre- 
sent suit for possession of the land alleging 
himself to be the adopted son of Karam 
Singh. Both the lower Courts have found 
the factum of adoption proved. Its 
validity was apparently never questioned. 
The first Court hold the suit to be witlriri 
time, it having been brought within twelve 
years of the death of Karam Singh. It also 
held that plaintiff was not biund by the 
decree in the previous suit brought by the 
reversioners, and eventually gave him a 
decree for possession of the land conditional 
upon payment of Rs. 49. The lower Appel- 
late Court held that the suit of the plaintiff 
was barred by time as he could not succeed 
without proving the validity of his adoption, 
for which purpose ho had only six ye.irs under 
Article 119 of the second Schedule of the 
Indian Limitation Act. It cited Ram Naniiu 
V. Maharaj Naram (1) as an authority in 
support of its view that Article 119, and 
not Article 141, of the second Schedule 
applied. 

Plaintiff has applied to this Court on the 
revision side and his application has been 
admitted as an appeal under section 70 (1) 
(6) of the Punjab Courts Act. The question 
before us is whether, when a plaintiff’ sues 
for possession of immoveable property upon 
the ground that he is the adopted son of 
the deceased proprietor and his adoption is 
denied, his suit is governed by Article 119 
or A^rticle 144 of the second Schedule of the 
Limitation Act. Before discussing the 
question of limitation we clear the ground 
by disposing of Mr. Shadi Lai’s argument 
that even if Article 119 applies the suit is 
not time-barred, because there had been 
no interference with plaintiff’s right as an 
adopted son within the meaning of the 
Article. In support of his contention he 
referred to Ningava v. Ramappa (2) and 
Chandanta v. Salig Ram (3). We have 
consulted these rulings, but we do not think 
that they are applicable to the present case. 
We are satisfied that there was an in- 
terference with the rights of the plaintiff as 
the adopted son of Karam Singh by the 
defendants from the moment of Karam 
Singh’s death. In regard to limitation, 

(1) 3 P. R. 1904; 43 P. L. R. 1904. 

(2) 28 B. 94; 5 Bom. L. R. 708. 

(3) 26 A. 40; A. W. N. (1903) 168. 
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'Surjan Singh w.KhaniTc Singh (4) is a case 
Delating to Article 118 of tlie second Schedule. 
Therein it was held by this Court, differing 
from previous rulings and following the Privy 
Council case reported as Thahir Tirhhuwan 
Bahadar Singh v. Eanipshar BaJehsh Singh (5), 
that Article 118 of the second Schedule is not 
applicable to a suit by a reversioner to 
recover possession of immoveable property 
in the hands of a defendant under an 
alleged adoption, and that the proper 
limitation for a suit of this nature is twelve 
years under Article 144 of the Schedule. 
The ruling of the Privy Council in Thaknt 
Tirhhuwan Bahadar Singh v. Ttameshar 
Bakhsh Shigh (5) was again followed by the 
Privy Council in Muhammad Umar Khan 

V. Muhammad Niaz^nd-din (b), and Surjan 
Singh v. Kharak Singh (4) was followed 
by this Court in Nathn v. Hahman (7). 

It is urged on belialf of the respondents 
that these rulings all have reference to 
Article 118 of the second Schedule, and that 
Ham Naniin v. Maharaj Narain (1) is a 
case in reference to Article 119 and is 
directly applicable to the present case. 
For the respondents Sriniras Sarjeraa v. 
Balcant VenkatoshiS)^ wherein the correctness 
of the ruling reported'as Shiriniraff v. Haninant 

(9) was affirmed, is also cited. These rulings 
are certaiidy in favour of the respondents. 
Chandania v. Salig Ham (3) supports the 
appellant and so does the ruling reported 
as Appara Manigaran v. Muthusaivmi PilJai 

( 10 ) . 

As at present advised we are inclined 
to the view that Article 119 is not 
applicable to the present suit for possession. 
Wo think this is in accordance with the Privy 
Council rulings reported as Thahir Tirhhuwan 
Bahadar Singh v. Hameshar Bakhsh Singh 

(5) and Muhammad Umar Khan v. Muham- 

(4) 06 P. R. 1908; 79 P. W. R. 1908. 

(5) 28 A. 727; 33 I. A. 156; 10 C. W. N. 1065; 8 
Bom. L. R. 722; 16 M. L. S. 410; 3 A. L. .T. 695; 4 0. 
L. J. 405; 1 M. h. T. 265; 9 (). C. 377. 

(6) 13 Tnd. Cas. 344; (1912) M. W. N. 77; 11 M. 
L. T. 76; 9 A. L. J. 137; 15 0. L. J. 172; 12 P. L. R. 
1912; 22 M. L. .1. 240; 14 Bom. L. R. 182; 16 C. 

W. N. 458 (P. C.); 126 P. R. 1912; 6 P. W. R. 1912; 
39 C. 418; 39 I. A. 19. 

(7) 11 Tiul. Cas. 11; 44 P. R. 1911; 85 P. W. R. 
1911; 198 P. L. R. 1911. 

(8) 20 Ind. Cad. 162; 15 Bom. L. R. 533; 37 B. 513. 

(9) 24 B. 260 (F. B.); 1 Bom. L. R. 799. 

. (10) 4 Ind, Cas. 1167; 5 M. L. T. 262. 
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mad Niaz‘tid-din (6). Tlie ruling reported 
as Ham Narain v. Maharaj Narain (1) 
has, however, never been overruled and we 
think the question should be settled in an 
authoritative manner. We, therefore, refer 
the following question for decision to the 
Full Bench. 

When a plaintiff sues for possession of 
immoveable property stating himself to be 
the adopted son of the last proprietor and 
his adoption is denied, is liis claim governed 
by Article 119 or Article 144 of the second 
Schedule of the Indian Limitation Act.P” 

Mr. Pestonji Badahhoy, K. S., for the 
Appellant. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Respondents. * 

JUDGMENT OF THE FULL BENCH. 

Shah Din, J.-.(9/A April 1914.)— The 
question referred to the Full Bench is as 
follows : — 

‘‘When a plaintiff sues fer r^Fo^ossion of 
immoveable property stating himself to be 
the adopted son of the last proprietor and 
his adoption is denied, is his claim governed 
by Article 119 or Article 144 of the second 
(first) Schedule of the Indian Limitation 
Act”? 

Before the decision of their Lordships of the 
Privy Council in Thahir Tirhhmvan Bahadar 
Singh v. Hameshar Bakhsh Singh (5) was 
published, there was a conflict of opinion 
among the various High Courts in this 
country as to the correct interpretation to 
be placed upon Articles 118 and 119 of 
the second Schedule to the Limitation Act 
of 1877. With reference to certain ob- 
servations which had been made by their 
Lordships in Jagadamha Chaodhrani y 
Dakhina Mohan Hoy (11), Mohesh Narain 
Mimshi V. Taruck Nath Moitra (12) and 
Lachman Lai Chowdhri v. Kanhaya Lai 
Mmvar (13), the Madras and Bombay High 
Courts held that Articles 118 and 119 of 
the said Act applied not only to suits for 
a declaration that an alleged adoption was 
invalid or never in fact took place or that 
an adoption was valid, as the case may 
be, but also to suits for possession of immove- 
able property in which the plaintiff could not 

(11) 13 C. 308 (P. C.); 13 I. A. 84. 

(12) 20 C. 487 (P. C.); 20 I. A. 30. 

(13) 22 0. 609 (P. C.); 22 I. A. 61. 
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succeed without displacing an alleged adop- 
tion of the defendant by proving that it was 
invalid or never in fact took place, or without 
proving that an adoption (set up by the plaint- 
iff) was valid. Parmthi Ammal v, Saminatha 
Ourrukkal (14), llatnamasari v. Akilandammal 

(15), Sirinivas v. Hanmant (9). On the 
other hand, the Calcutta and Allahabad High 
Courts held that the remarks of their 
Lordships of the Privy Council in the three 
oases above cited had not a direct bearing 
upon Articles 118 and 119 of the Limitation 
Act of 1877, and that those Articles applied 
only to suits for a declaratory decree as to the 
invalidity or validity of an adoption, as the 
case may be, and not to suits for possession 
of immoveable property, notwithstanding that 
the plaintiff might have to prove the invalidity 
of an adoption or to establish its validity as 
the basis of his title to such property. The latter 
class of suits were, according to the Calcutta 
and Allahabad High Courts, governed by 
Article 144 of the Limitation Act, Jaganmth 
Prasad Oupta v. Banjit Singh (16), Bam 
Chandra Mukerjee v. Banjit Singh (17), 
Lali V. Murlidhar (18) and Ghandania v. 
Salig Ram (3). In our own Court the 
majority of the Judges adopted the same 
view as was held by the Madras and Bombay 
High Courts, Gnjar Singh v. Puran (19), 
Oanesha Singh v. Nat hu (20) , Bhupa v. Nigahia 
(21), Ram Narain v. Maharaj Narai7i(l),Niaz- 
nd'din Khan v. Muhammad Umar Khan (22). 
Sir William Clark, C. J., however, expressed 
a different view in Vheru Sitigh v. Sidhu (23), 
^ince the publication of the decision of their 
Lordships of the Judicial Committee in 
Thakur Tirhhuwan Bahadar Singh v. Rameshar 
Bakhsh Singh (5), the Madras High Court 
has held in Valaga Mangamma v. 
Bandlamndi Veerayya (24) that Article 118 
of the Limitation Act, 1877, applies only 
to declaratory suits in respect of adoption and 
not to suits for possession of immoveable pro- 
perty, ^ the period of limitation applicable to 

(14) 20 M. 40. 

(16) 26 M. 291 (F. B.)j 13 M. L. J. 27. 

(16) 25 C. 354. 

(17) 27 C. 242; 4 C. W. N. 405. 

(18) 24 A. 195; A. W. N. (1901) 10. 

(19) 71 P. B. 1901. 

(20) 20 P. R. 1902; 11 P. L. R. 1902. 

(21) 68 P. R. 1903; 13 P. L. R. 1904. 

(22) 1 P. R. 1907; 31 P. W. R. 1907. 

(23) 66 P. R. 1903 (P. B.); 93 P. L. R. 1903 ’ 

(24) 30 M. 308j 17 M. L. J, 182; 2 M. h. T. 178. 


the latter class of suits being that prescribed 
by Article 144 of the said Act. The Madras 
decision has been followed by our own Court 
in Surjan Singh v. Kharak Singh (4) and 
Bathu V. Rahman (7), and although the 
rulings in the two last mentioned cases have 
reference to Article 118 of the Limitation Act, 
the ratio decidendi of these rulings applies, in 
my opinion, equally to a suit like the present 
in wliich the plaintiff sues for possession of 
immoveable property on the ground that he 
is the adopted son of the last male owner and 
the suit is brought more than six years after 
his rights as an adopted son had been inter- 
fered with. 

On behalf of the respondents Mr. Muham- 
mad Shafi has strenuously contended that the 
observations of their Lordships of the Privy 
Council in Thakur Tii'hhuwan Bahadar Smgh v. 
Rameshar Bakhsh Singh (5), with reference to 
which the Madras High Court and this Court 
have held that Article 118 of the Limitation 
Act applies merely to a suit for a declara- 
tion of the invalidity of an alleged adoption 
and not to a suit for possession of immove- 
able property in which adoption is set up as 
a defence, have been misunderstood; and that 
those observations cannot bo taken to mean 
that the Judicial Committee has in any way 
departed from the principle applicable to 
cases falling within the purview of Articles 
118 and 119 of the Limitation Act which 
was laid down in Jagadamha Chaodhrani v. 
Bhakhui MoJia^i Roy (11), Mohesh Narain 
Munshi v. Taruck Nath Moitra (12) and 
Lachman Lai Choicdhri v. Kanhaya Lai 
Motvar (13). The learned Counsel has 
argued that the admission of Mr. Cohen to 
which reference is made in the third para- 
graph at page 739 of the report of tlieir 
Lordships’ judgment had reference to his 
(Mr. Cohen’s) argument as to acquisition of 
title by his client within the meaning of 
section 2 of the Limitation Act of 1877 by 
reason of the lapse of twelve years since the 
date of his adoption before the said Act 
came into force, and that Mr, Cohen never 
admitted, and could not, therefore, have been 
understood to admit, that Article 118 of the 
Limitation Act of 1877 applied only to 
declaratory suits and not to a suit for pos- 
session like the one which had been filed by 
the opposite party in that case. Speaking 
for myself, I think that there is much force 
in Mr, ShaQ’s ponteqtion ^pd bis argument 
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derives considerable strength from what Mr. 
Justice Charidavarkar has said on the same 
subject in his very lucid judgment in Shri- 
nivas Sarjirao v. Balwant Venkatcsh (8). 
But, in my opinion, the matter is made 
much clearer in the very recent de- 
cision of their Lordships in the case of 
Muhammad Umar Khan v. Niaz-ud-din Khan 
(6). In delivering the judgment of their 
Lordships in that case Sir John Edge says at 
page 432 (p. 345 of 13 Ind. Cas.): — 

“Although their Lordships consider that 
the question of an adoption was an im- 
material issue, they think it advisable to say 
that the omission to bring within the period 
prescribed by Article 118 of the second 
Schedule of the Indian Limitation Act, 1877, 
a suit to obtain a declaration that an alleged 
adoption was invalid, or never, in fact, took 
place, is no bar to a suit like this for posses- 
sion of property. Their Lordships need only 
refer to Thakar Tirhhnran Bahadnr Singh 
v. Ram^shar Balthsh Singh (5). Under 
the general Muhammadan Law an adoption 
cannot be made; an adoption, if made in fact 
by a Muhammadan, could carry with it no 
right of inheritance.” 

Now the judgment of their Lordships was 
delivered on appeal from the judgment and 
decree of this Court in the case of Niaz-nd- 
dill Khan v. Mnahammad Umar Khan (22); 
and it will be found that in tlie judgment of 
this Court, which was delivered by Mr. 
Justice Johnstone, there was a full discussion 
of the question wliethor Articles 118 and 119 
of the Limitation Act of 1877 were applica- 
ble only to declaratory suits or also to suits 
for possession of immoveable property in 
whicli the validity or invalidity of an adop- 
tion comes into question, and it was held that 
the Privy Council decision in Jagadamha 
Chaodhrani v, Dhahliina Mohan iio!/ (11) which 
had been followed by the Madras and 
Bombay High Courts and also by this Court, 
was authority for holding that a suit for 
possession was governed by the said Articles 
of the Limitation Act equally with suits for 
a declaration (see pages 13 to 15 of the 
report). After discussing the questions 
whetlier the defendant Niaz-ud-din Khan 
liad or Imd not been adopted by Mummmat 
Zainab, and also whether the suit brought 
by the plaintiffs, although it was one for 
possession of immoveable property and not 


one for a mere declaration of invalidity of an 
alleged adoption, was or was not governed 
by Article 118 of the Limitation Act, 1877 
Mr. Justice Johnstone said at page 17 
“Finally, then, my view is that the adoption 
of defendant by Musamma i Zainab was not 
inherently invalid, and so Article 118 fully 
applies and the suit is barred.” 

It w'as with reference to this view of Mr, 
Justice Johnstone as regards the applicabi- 
lity of Article 118 of the Limitation Act to 
the suit of the plaintiffs that their Lordships 
of the Privy Council expressed their opinion 
in the passage quoted above; and this expres* 
sion of opinion is, it seems to mo, of special 
significance on the question of the true con- 
struction of Article 118 (and, by parity of 
reasoning, of Article 119) of the Limitation 
Act of 1877. The language used by their 
Lordsliips in the paragraph under considera- 
tion shows to my mind that their Lordships, 
in view of the conflict of decisions cited in 
the judgment of this Court on the true 
nature and scope of Article 118 of the 
Limitation Act, 1877, desired to express 
their opinion clearly and definitely on the 
point of limitation involved so as to put an 
end to that conflict ; if that was not the in- 
tention of tlieir Lordships it was perfectly 
needless for them to express themselves as 
they did, because, as their Lordships point out, 
the “ question of an adoption was an imma- 
terial issue ” in the case, and, therefore, an 
expression of opinion aS to whether the suit 
of the plaintiffs was or was not barred under 
Article 118 of the Limitation Act was un- 
called for. In my opinion the closing 
sentence of the paragraph does 
not, as has been argued by Mr. Muhammad 
Shafi, govern and limit the general applica- 
bility of the principle laid down in the 
preceding portion of that paragraph. It 
appears to me that their Lordships intended 
to lay down a goajr.il rule that a suit by a 
plaintiff for possession of immoveable property 
was not barred simply because ho had omitted 
to bring within the period proscribed by 
Article 118 of the Indian Limitation Act, 
1877, a suit to obtain a declaration that an 
alleged adoption of the defendant was invalid 
or never, in fact, took place; and with reference 
to the facts of the rise before them, their 
Lord.ship'i further x)ointed out by way of 
strengthening the argument as to the 
inapplicability of Article 118 to a suit for 
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possession that *‘under the general Muham- 
madan Law an adoption cannot be made ; an 
adoption, if made in fact by a Muhammadan, 
would carry with it no right of inheritance.” 
This last observation does not mean, it seems 
to me, that if the alleged adoption is that 
of a person governed by Hindu Law or by 
the Customary Law of the Punjab that in 
that case even a suit for possession whicli 
involves the question of tlie invalidity of bis 
adoption would be governed by Article 118 of 
the Limitation Act of 1877. 

I cannot see any distinction in principle 
between Article 118 and Article 119 of the 
Limitation Act as regards the application of 
tlie rule of prescription governing cases of 
adoption, and in the published decisions of 
the various High Courts which have been cited 
and discussed before the Full Bench no such 
distinction has been drawn. At the present 
moment all the High Courts, with the single 
exception of the Bombay High Court, are 
agreed that a suit for possession of immove- 
able property is not governed by Articles 118 
and 119 of the Limitation Act, and our own 
Court has recently adopted the same view. 
For the reasons given, my answer to the re- 
ference is in the afiirmative ; in other words, 
i would hold that when a plaintilf sues for 
possession (jf immoveable property alleging 
that he is the adopted son of the last proprietor 
and his adoption is denied, his suit is 
governed, not by Article 119, but by Article 
144 of the first Schedule of the Indian 
Limitation Act. 

Johnstone, J. — I concur. 

' RAiriGAN, J. — I concur. 


iisl* 


MADRAS HIGH COURT. 

Sroonp Civil Appeal No. 1683 op 1912. 

August 12, 1914. 

Present : — Mr. Justice Ayling and 
Mr. Justice Tyabji. 

ARUNACHALA MUDALI— Plain tiff— 
Appellant 
versus 

GOVINDARAJA MUDALI and others— 

D E F F N D an T S R E S P( )N DE N TS . 

IloH jmMoita —Foi mey mit aganist Ta.\m{ President 
for cancellnfion of order — Second suii ngmnst j^rivatc 
parties for declaration of title — Same land — Second snit^ 
'Whether barred. 

Where the former suit of the plaintiff against tho 
Union Chairman and the Tf//M7 Bon rd President for tho 
cancellation of an order forbidding tho erection of 
his war]! on a land, failed on tho ground of limita- 
tion, he is not prevented by the rule of res judicata 
from suing to establish his title to tho land as 
against private jiarties and procuring the removal 
of tho koradiis. 

Second appeal against tho decree of the 
District Court of Chingloput, in Appeal Suit 
No. 306 of 1911, preferred against that of 
the Court of the District Munsif of Chingle- 
put, in Original Suit No. 645 of 1909. 

FACTS. — The plaintiff brought a suit 
against a Union Chairman and the President 
of the Taluq Board for the cancellation of an 
order issued by the former whereby ho was 
forbidden to erect his warp on a particular 
land. The defendants pleaded that the land 
was a public street and that the suit was 
barred by limitation. The suit was eventually 
dismissed on the latter ground. The plain- 
tiff subsequently instituted the present suit 
against certain private individuals, who claim 
the land as their private property, for estab- 
lishing his title to the same and for the 
removal of certain koradiis erected by the 
defendants thereon. The defendants pleaded 
that the decision in the prior suit was 
res judicata. Both the lower Courts held 
that the matter in dispute was res judicata 
and dismissed the suit. The plaintiff 
thereupon preferred this second appeal to the 
High Court. 

Mr. T, E. Venkatarama Sastriar for Mr. 
L, A, Govindara^hava Iyer, for the Appel- 
lant; — The lower Courts are clearly in error 
The matter could never be res judicata, for the 
very simple reason that the parties to the 
present suit were not parties to the prior suit 
nor did they claim under them. The scope 
of the two suits is entirely different. The 
first suit was against certain public ofilcere 
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and was intended to got rid of an order of the 
Union Chairman, and it failed on the 
ground of limitation. The present suit was 
to establish the title to the land as against 
private individuals. 

Mr. T. U. Krishnasivami lyor, for the Re- 
spondents: — The subject-matter of both suits 
was the same and the object of both suits is 
to establish the riglit of the plaintiff to errect 
his warp on the suit land. The matter was 
clearly res judicata. 

JUDGMENT. — In our opinion the matter 
ill dispute cannot bo hold to be res judicata 
for the simple reason that the parties to 
Original Suit No. 61 of 1899 on the file of the 
Court of the District Munsif of Chingleput 
are not the parties to the present suit, or 
parties under whom the latter claim. The 
plaintiff, no doubt, is the same in each; but in 
Original Suit No. 61 of 1899, the defendants 
were the Union Chairman and the Taluq Board 
President, contending that the disputed land 
was public street, while in the present suit 
the defendants are private persons claiming 
the said land as their private property. It 
may be added that the latter suit was simply 
brought for the cancellation of the Chairman’s 
order forbidding the erection of the plaintiff’s 
warp. It failed on the ground of limitation. 
This does not prevent the plaintiff from suing 
to establish his title to the land as against 
private parties and procuring the removal of 
the Icorndns. 

The second appeal must be allowed and 
the suit remanded to the original Court for 
disposal on its merits. 

Costs throughout will abide the result. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

PiusT Civil Appeal No. 1562 op 1912. 

July 2, 1913. 

Frosent: — Mr. Justice Kensington, 
and Mr. Justice Beadon. 

N AN AK C HAN D — P l ai nt i pp — Ap pe l l ant 
versus 

JIWAN MAL — Dependant — Respondent. 

Court Fcch Act (F/I of 1870), s. 7 (ir) (c), 8ch. /, 
Art. 1, 8ch. /I, Art. 17 (lii) —Declaratory sutt to cancel 
regvatered release-deed —Ad valorem Court-fees tohe paid 
--^Civil Procedure Code (Act Y of 1908), O. TO, 
r. 11 (6 ) — Deficiency in Court-fees not made up tchen 
ordered — Suit not to he dismissed — Plaint to he rejected 
^Gosta awarded not to he excessive. 


The plaintiff sued on a stamp of Rs. 10 for a declara- 
tion that a release-deed (faraghkhati) executed by 
him in favour of his brother and subsequently 
registered bo considered cancelled. I’ime was 
granted for making up the deficiency in Court-fees, 
which was not made up, and the suit was, there- 
fore, dismissed: 

Held, (1) that the plaintiff was bound to stamp his 
plaint ad valorem with reference to the amount, what- 
ever it may be, at which ho elects to value liis 
relief; 

(2) tliat in case of the refusal of the plaintiff to pay 
the required Court-fee, the proper order to pass was 
one for rejection of the plaint under rule 11 (h) of 
Order VII of the Code of Civil Procedure. 

Where a plaint is rejected at an early stage in 
the trial, there is no justification for allowing 
excessive costs to the defendant, especially when 
the parties have been endeavouring u}) to that stage 
of the trial to come to terms by priv'ate arrange- 
ment. 

First appeal from the decree of the District 
Judge, Shahpur, dated the 6th July 1912, 
dismissing the claim. 

Mr. Nanak Ohand, for the Appellant. 

Mr. iNand Lai, for the Respondent. 

JUDGMENT. — This suit was instituted on 
the 25th January 1912 on a stamp of Rs. 10 
as one for a declaration that a release-deed 
(faraghkhat l) , dated 17th June 1911 and 
registered on the 19th December 1911, be 
considered cancelled. 

At the first hearing the defendant pleaded 
that the suit should be stamped on the 
jurisdictional value of Rs. 15,000. There was 
no replication to this plea, and on the 1st 
June 1912 the Court decided that the plea 
was correct and that full stamp duty must be 
paid. Time was eventually given up to the 
6th July and the plaintiff then stated that he 
was unable to pay the required fee. The 
Court thereon dismissed his suit with costs 
by the very brief judgment under appeal 
and drew up a formal decree in these terms. 

The case is before us as if it was a first 
appeal from a decree, and the first point 
to bo decided is, whether the District Judge 
was right in holding that the suit required to 
be stamped ad valorem on Rs. 15,000, at 
which sum plaintiff valued his relief in the 
plaint. 

The parties arc brothers living at Bhera 
and conducting a business at Merowal some 
five miles away. The ostensible meaning of 
the suit is that plaintiff desires to avoid the 
terms of the Hindu joint family separation 
consequent on the deed in respect of which 
the suit is brought. His alleged reason 
is that he has discovered that thQ 
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pt*opefty in worfch not ll«. 6,000, as 
he originally supposed, hut Rs. 30,000, and 
we are asked to believe that he was unaware 
of the facts when the deed was executed, in 
consequence of the comparatively recent 
death of the father of the parties in October 

1908. 

The plaintiff contends that liis suit has 
been correctly stamped at Rs. 10 under 
Article 17 (nV) of Schedule II to the Court 
Eeos Actj on the ground that no consequential 
relief is involved in a suit brought under 
Section 39, Specific Relief Act. We consider 
that there is sufficient authority against this 
contention in Samiya Mavali Minammal 
(1)> Farvatihai v. Vishvanath (2), and Hakim 
V. Mmmnmat Mahtah Kaur (3). A mere 
declaration is useless to plaintiff without, at 
least, such further relief as is involved in 
sending the copy of the decree to the Registra- 
tion Department, as required by tlie second 
paragraph of section 39, Specific Relief Act, 
while substantially the plaintiff is really suing 
for a larger money share in the joint family 
property than ho would otherwise get. The 
only ruling at all in his favour which plaint- 
iff’s Counsel has been able to quote as in any 
way relevant, is that given in Zinnatnmessa 
Khfdnn v. Girindra Nath Mukerjee (4), but that 
case should be distinguished as being one for 
cancellation of a decree. We are satisfied 
that the District Judge was so far correct in 
holding tliat plaintiff was bound to stamp 
his plaint ad valorem with reference to the 
amount, whatever it may be, at which he 
elects to value his relief, it is observed that 
by paragraph 12 of his plaint plaintiff asked 
for any other relief to which he might be 
entitled as well as for cancellation of the 
deed* 

Rut the lower Court has clearly gone 
wrong botli in dismissing plaintiff’s suit and 
in allowing extravagant Pleader’s fee, costs 
to the defendant (Rs. 450), in the decree 
which has been wrongly drawn up as for 
dismissal of a suit. The proper order to pass 
was one for rejection of tlie plaint under rule 
11 (6) of Order VII, Civil Procedure Code, 
and as this rejection took effect 
at an early stage in the trial, there 
was no justification for allowing excessive 

(1) 23 M. 400; 10 M L J. 240. 

(2) 21) B. 207; 0 Rom, L 11. 1 l2o. 

(3) 100 r. B. 1893. 

(4) 30 G. 788. 


costs to the defendant, especially as the 
parties had been endeavouring up to that 
stage of the trial to come to terms by private 
arrangements 

The plaintiff’s appeal is accordingly rejected 
on the question of stamp duty. It is accept- 
ed on other points and the lower Court’s 
decree is set aside. The order of that Court 
is altered to one for rejection of the plaint, and 
the Pleader’s fee, costs adjudged to defendant 
in that Court, will be reduced from Rs. 450 
to Rs. 32. 

The plaintiff’ is only partially successful 
before us and it is directed that the parties 
shall pay their own costs in the Chief Court. 

Appeal accepted in part. 


CALCUTTA HIGH COURT. 

SiocoND Civil Appeal No. 2271 of 1910. 
July 23, 1913. 

Present: — Mr. Justice Coxe and 
Mr. Justice Roy. 

KUMUD LAL ROY CHOUDHRY and 
OTUE RS — Defendants — Appe llants 
versus 

RAMANl MOHON ROY— Plaintiff- 
Respondent. 

Civil Procedure Code (Aci 0 / lOOSj, 2, O. XX, 
r. 12 (2 ) — Suit for po,'<Acn,'<ion (i»d> memie projita —Order 
by Appellate Court decidmy ((uestion of pnssct,t>io)h 
hut .'>endintj rn.'^e buck jor uacertaiiuneuf of mesne 
profits — Pieliininurg der lee. 

Sub-section (2) of rule 12, Order XX, of the Code 
of Civil PnHjedurc, refers to the preparation of a final 
decree in respect of mesne profits, and this implies 
that the decision with regard to jiossession is a 
preliminary decree within the meaning of section 2 
of the Code. 

Appeal against tho decree of the District 
Judge of Dacca, dated the 11th March 1910, 
modifying that of the Subordinate Judge, 
first Court of Dacca, dated the 24th September 
1908. 

Rabus Hnrendra Narain Mitternxxd Eajendni 
Chandra G?iha, fur the Appellants. 

Rabus Dwarka Nath Chuckerhntty and 
Gunada Charan Hen, for tbe Respondent. 

JUDGMEMT. — This was a suit forrecovory 
of possession of certain property and mesne 
profits which has been decreed by the Court 
below. The defendants appeal. 
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With regard to the question Avhother the 
plaintifP is entitled to recovery of possession, 
we think the appeal is clearly barred. That 
was decided in favour of the plaintift’ and 
the defendants appealed and their appeal was 
dismissed onthe 7th June 1909. Tho case 
was sent back to the lower Court to ascertain 
mesne profits which the first Court had dis- 
allowed. The wording of this order was not 
very precise, but it seems clear that it was an 
order passed under Order XX, rule 12, directing 
an inquiry, The question whether or not the 
plaintiff was entitled to possession of the land, 
was finally determined and decided between 
the parties by that decision and was no longer 
pending for determination. Sub-section (2) 
of rule 12 refers to the preparation of a final 
decree in respect of mesne profits and this 
implies that the decision with regard to the 
possession is a preliminary decree within tho 
meaning of section 2 of the Code of Civil 
Procedure. So far, therefore, the appeal must 
fail. 

As regards tho question of mesne profits 
the parties Imve come to an agreement and in 
accordance witli that agreement, we allow a 
decree for Rs. 624 without interest. The 
respondents will get their costs of this 
appeal. 

Tlie cross-objection is dismissed without 
costs. 

Appeal dhmissed. 


PUNJAB CHIEF COURT. 

Second Civil Ai’ceal No. 423 of 1912. 

February 20, 1914. 

Present*, — Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

JAMAL AND OTHERS — PLAINTIFFS 

Appellants 

versus 

QADIR BAKHSH and others — Defendants 
— Respondents. 

Suitsi Valuation Act (VII of 1887), 3 and 4 

and rules — Declaratory suit hy occupancy tenant against 
landlord that latter was not entitled to recover from 
him more than a certain share of produce — JurisdiC’- 
tional value — Fifteen times land revenue. 

Tho plaintiffs, occupancy tenants, sued their 
landlords for a declaration that tho latter are not 
entitled to recover from them by way of rent 
more than 1/ 16th share of produce known as lichh: 

Held, that under the provisions of sections 3 and 


4 of tho Suits Valuation Act and rules, the 
jurisdictional value of tho suit was clearly 15 
times the land revenue payable for the land. 

Second appeal from the decree of the 
Divisional Judge, Multan Division, dated 
the 23rd January 1912, affirming that of 
the District Judge, Muzaffargarh, dated 
the 12th July 1911, dismissing tho suit, 

Mr. Jhidr-nd-Din Knreshi^ for the Appel- 
lants. 

Mr. Vazl~i~Elnhi, for the Respondents. 

JUDGMENT. — The plaintiffs, who are 
occupancy tenants of certain land attached to 
Gulmadarwala well, lituate in Mauza Bir 
Band, Tahsil Alipur, have sued the defendants, 
who are landlords of that land, for a declara- 
tion that the latter are not entitled to recover 
from them by way of rent more than l/lGtli 
share of produce, kiiown as lichh. The suit 
was valued ftir purposes of jurisdiction at 30 
times tho revenue of the land, amounting to 
Rs. 1,171-14-0, and both the Courts below 
have concurred in dismissing tho suit. 

The i)laiiitiffa have preferred a further 
appeal to this Court, and on behalf of tho 
respondents Mr. Fazl-i-Ilahi has raised a 
preliminary objection that the suit has been 
over-valued at Rs. 1,171-14-0, tho pioper 
value being ^ of that amount, and that, there- 
fore, no further appeal lay to this Court under 
section 40 (1) (6) (^V) of the Punjab Courts 
Act as it stood before it was amended by Act 
I of 1912. In support of his contention that 
the value of the suit is 15 times the land 
revenue, and not 30 times, Counsel relies upon 
Rule VI of the rules framed by the Local 
Government under section 3 (1), read with 
section 4 of the Suits Valuation Act, VII of 
1887. 

Mr. Badr-ud-Din, for the appellants, has 
argued that the provisions of tho rule, relied 
upon by the respondents’ Counsel, do not apply 
to a suit of this kind, which does not relate to 
an occupancy right, but in which the plaintiffs 
seek a declaration that the defendants are 
not entitled to receive from them by way o£ 
rent more than l/16tb share of the produce. He 
lias urged that this suit is not covered by any 
of the rules framed under section 3 of the 
Suits Valuation Act or by section 4 there- 
of and, recording to him, the value of the 
suit is the total value of tho garden, houses 
and hanjar land of which his clients are in 
possession as occupancy tenants. 

We think that Mr. Badr-ud-Din’s conten- 
tions have no force whatever, and that the 
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present suit which is one for a declaration 
and relates to occupancy land or interest in 
occupancy land, is clearly covered by section 4 
of the Suits Valuation Act, which must be 
read with the rules framed under the provi- 
sions of section 3 to determine the value of 
the suit for purposes of jurisdiction. Under 
the provisions of the aforesaid sections and 
rules the jurisdictional value of the present 
suit is clearly 15 times the land revenue, 
which is less than Rs. 1,000, and since both 
the Courts below have concurred in dismissing 
the suit, no further appeal lies to this Court. 
The appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 3631 oe 1910 and 
Nos. 82 TO 87 OF 1911. 

Rules Nos. 2586 and 2592 op 1911. 

January 16, 1914. 

Present: — Mr. Justice Coxe and 
Mr. Justice I). Cliatterjee. 

GUR PROSAD SINGH and others— 
Plaintiffs — Appellants 
versus 

GUR PROSAD LAL and others — 

D E pendants R E S PON D E N TS . 

Civil Procedure Code (Act V of 1-08), O. I, rr. 2, 9, 
0. IIj r. 6 — Miajoinder or non-joinder of parties — Suit 
not to he defeated — Proper order to he passed — Suit di<i- 
missedfor misjoinder or non-joinder of parties — Second 
appeal incompetent. 

No second appeal lies from the decree of a 
District Judge confirming on appeal the decision of 
the first Court dismissing a suit both for misjoinder 
of parties and of causes of action. 

Under Order I, rule 9, the Court has no power to 
direct a suit to bo defeated by reason of the mis- 
joinder or non-joindor of parties, but under the 
circumstances it should take action under Order I, 
rule 2, and Order II, rule 6, of the Code of Civil Pro- 
cedure. 

Appeals against the decrees of the District 
Judge of Bhagalpore, dated the 8th July 
1910, affirming those of the Munsif of Jamui, 
dated the 21st April 1910. 

Babus Provas Chunder Mitter and Susil 
Madhub Mullicki for the Appellants. 

Babus Knlwant Sahai and Mohan 

Mojumdar, for the Respondents in Appeal No. 
3631 of 1910. 

JUDGMENT. — These are appeals against 
the decisions of the District Judge of 


Bhagalpore confirming the decisions of the 
Munsif of Jamui. The effect of the decisions 
is to dismiss the plaintiffs’ suits both for 
misjoinder of parties and for misjoinder of 
causes of action. A preliminary objection 
is taken that no appeal lies in these cases 
and this is not contested. The appeals must, 
therefore, be dismissed with costs. We assess 
the hearing fee at Rs. 8 in each case in which 
appearance is made. 

A petition has been put in that the orders 
may be revised. Under Order I, rule 9, the 
Court has no power to direct a suit to be 
defeated by reason of the misjoinder or non- 
joinder of parties and we think that in the 
circumstances of this case it was the duty of 
the Court to take action under Order I, rule 
2, and Order II, rule 6. It was stated in the 
plaint that the collection of rent was joint 
and this was not traversed in the written 
statement. But considering the difficulties 
which have been described in the judgment 
of the Munsif, we think that the plaintiff 
certainly should not have brought one suit 
for all the reliefs claimed in the case. Each 
suit related to three different estates in two 
of which one of the plaintiffs had no interest. 

We think, therefore, the proper order to 
pass is that the plaintiff shall pay the defend- 
ant by the 16th February 1914 all costs 
incurred by the latter up to date, including 
the costs of the appeals, with the exception of 
the Court-fee on the plaints and the applica- 
tions for rule irrespective of the final result. 
Then separate trials will be held, one set for 
the rent due to the first plaintiff in respect 
of Patti No. 1, one set for the rent due to 
the first plaintiff in respect of Patti No. 4 
and one set for the 3*ent due to both 
the plaintiffs with respect to Mouza Ambari 
Khurd. The plaints will be amended so 
as to show what lands are included within 
each of these estates. If the costs are not 
paid within the time specified, these rules 
will stand discharged with costs. We assess 
the hearing fee at half a gold mohur in each 
Rule. 

Let the record be sent down at once. 

Appeals dismissed ; Rules made absolute. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1089 op 1911. 

March 19, 1914. 

Present : — Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

JALAL DIN AND OTHERS — Dependants — 
Appellants 
versus 

QAIM DIN AND others — Plaintiffs — ' 
Respondents. 

Civil Procedure Code (Act V of 1908J, 0. FI, r. 17 
—-Pre-emption suit — Plaint omitting to mention por- 
tion of property claimed — Amemlmcnt after expiry 
of period of limitation — An^endment alloicahle — Bate 
of institution date of prese rotation of Original plaint. 

Where in a pre-emption suit, the plaintiff, by mere 
inadvertence, omitted to mention in the plaint a 
portion of the property claimed, and wa*? subsequent- 
ly allowed to amend his plaint after the expiry of 
the ordinary period of limitation: 

IfehZ, that there was nothing illegal in allowing the 
plaint to be amended. 

Whore a plaint has been rightly amended, the date 
of institution of the claim is the date of presenta- 
tion of the original, and not of the amended, plaint. 

New Fleming Spinning and Wenvtny Company v. 
Kessowji Naik, 9 B. 373 and Patel Mafatlal v. B.ii 
Parson, 19 B. 320, referred to. 

Second appeal from the decree of the 
Divisioual Judge of Lahore, dated the 2iul 
Juno 1911, affirming that of the Subordinate 
Judge, first Class, Lahore, dated tlie 29th 
April 1910, decreeing plaintiffs^ claim. 

Bawa Sewa Bam HCngh and Cliaudhri 
Nahi BaJchsJi, for the Appellants. 

Lala Pardiiman Das, for the Respondents. 

JUDGMENT. — On 7th April 1908 a pro- 
perty was sold consisting of 41 kanals 18 marlas 
of land, the second storey of a house, .share 
in a well and share of shamilat. Suit for 
pre-emption was instituted on 30th March 
“1909, but in the plaint the property asked 
for was described merely as 41 kanals 18 
marlas of land. On 12th May 1909 plaintiff 
applied for leave to amend, saying he had 
not intended to renounce any part of the 
claim, but had by a ‘‘ kitahi glialti ” omitted 
the house. The Court ruled that such 
amendment was permissible by law and 
"should be made. It was accordingly made, 
and the house was added ; but still 
share of well and of shamilat was left out. 
This defect was pointed out by vendee’s 
Pleader on 4th February 1910, and the 
plaint was on the same day returned for 
amendment, and it was put in, finally and 
ttlly amended, on I6th February 1910, 


The first Court, having held that the 
making of these amendments after the 
expiry of the ordinary period of limitation 
for such a suit did not ‘ bar the suit, ” 
proceeded to find for plaintiff on the main 
question and gave him a decree for pre- 
emption on payment of full price ; i, e., 
on payment of full price for the equity 
of redemption, leaving him to pay the rest 
of the purchase -money to the mortgagee at 
his own will and pleasure. 

In appeal to the Divisional Court the 
vendees merely asked that the suit should 
be dismissed as time-barred, because it was 
only after expiry of the period allowed 
by law that the whole property was de- 
manded and because in pre-emption suits the 
whole bargain must bo sued for and not a 
part. The lower Appellate Court ruled, 
however, that the omissions in the original 
and first amended plaints were merely due 
•to carelessness, that plaintiff’s intention 
from the beginning was to sue for the wliolo 
bargain, and that the character of the suit 
was not changed by the amendments. 

Having lost tlie day in that Court, the 
vendees instituted this further appeal, and 
we have hoard arguments. In our opinion 
everything points to the conclusion that wo 
have here merely a case of inadvertence 
and misdescription of property claimed. No 
doubt plaintiff offered only Rs. 999 out 
of the Rs. 1,365 stated as price in 
the sale-deed, and if he had 
offered this reduced sum on tlie ground 
that he only wanted part of the property, his 
suit would perhaps have failed; but nothing of 
this sort happened. He recognized Rs. 1,365 
as the price stated for the property he 
claimed, but urged that of it Rs. 366 was 
fictitious; and from this it is clear that he 
wanted to take over the wliolo bargain. 

Appellants’ Pleader first discusses the law 
in regard to amending plaints as contained in 
Order VI, Civil Procedure Code. Ho argues 
that rule 17 of that Order only allows amend- 
ments of pleadings, and then, turning to rule 
2, urges that the claim msde by a plaintiff is 
not the same as his pleadings, which only 
include the “material facts on which the 
party pleading relies for his claim(' but this 
conteniio'n appears to us^.sophistical. Rule 1 
of the same Order says: Pleading shall mean 
plaint or written statement;”and it follows 
that rule 17 allows amendment of any part of 
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a plaint, of course provided the amendment 
does not alter the character of the suit or 
introduce a different cause of action. 

The lower Appellate Court relied upon Kisaiu 
dcks Hupchand v. Hachappa (1) and Barhat- 
un^Nua v. Muhammad Asad AU (2), As 
regards the former ruling Mr. Sewa Ram 
Singh contends that it lays down (page 650) 
that amendment may be allowed only if it 
does not work injustice to the opposite party. 
Here, he says, by the lapse of a year, his 
clients had acquired a valuable right, pre-emp- 
tion is in its nature not a natural but an 
artificial right, and it was unjust to allow an 
amendment calculated to deprive appellants 
of the valuable right aforesaid. Arguments 
of this sort may have some validity in cases 
in which the defects in a plaint were inten- 
tional; but we can see in the action of the first 
Court here no injustice to appellants on a 
reasonable view of all the circumstances. 

The Allahabad ruling is met by the conten- 
tion that there the defect in the original 
plaint was the omission of a minute fi'actional 
share in describing the share of the land sued 
for, while here the part omitted w'as distinct 
property different hind from that included 
in the tjriginal prayer. This distinction 
certainly exists; but, in our opinion, this 
distinction is immaterial, the real test being, 
in our opinion, whether the omission was 
intentional or merely inadvertent. Nor do we 
think that the mere fact that on the plaint as 
originally framed Court-fee was paid only on 
the land mentioned in it, is proof that plaintiff 
did not, in reality, want the whole 
bargain. 

We do not think our view requires any 
elaborate justification. We may, however, 
refer to Muhammad Sadiq v. Ahdul Majid (3), 
where the test was taken to be whether the 
amendment introduced a new cause of action, 
and, as it did not, an amendment increasing 
the share sued for was allowed even after 
the period of limitation had expired; to 
Sevugan Ghetty v. Krishna Aiyangar (4), where 
amendment by way of jgmyer further relief 
was allowed after expiry of limitation; to 
Jasmir Singh v. Bahmatulla (5), in which the 

(1) 4 Ind. Oas. 126-, 33 B. 644) 11 Bom. L. H, 1043. 

(2) 17 A. 288; A. W. N. (1896) 10. 

(3) 10 Ind. Gas, 47G; 33 A, 616; 8 A. L. J. 636. 

(4) 13 Ind. Gas. 268; 36 M. 378; 10 M. L. T. 557; 22 
M. b. J. 139. 

(5) 7 P. R. 1896. 


test was taken to bo whether the matter to lie 
added had been “purposely excluded” in the 
original prayer; to the discussion of the 
converse case in Banarsi Das v. Haji 
Ahdul Ghani (6) and to such rulings as 
New Fleming Spinning and Weaving Company 
V. Kessmvji Naih (7) and Patel Mafatlal v. 
Bai Parson (8), in Avhich it has been laid down 
that, where a plaint has been rightly amended, 
the date of institution of the claim is the date 
of presentation of the original, and not of the 
amended, plaint. 

For these reasons we agree with the lower 
Appellate Court and dismiss this appeal with 
costs. 

Appeal dismissed, 

(6) 1 Ind. Oas. 397)10 V. H. 1909; 13 P. W. H. 
1909; 24 P. h. \i. 1909. 

(7) 9 B. 373. 

(8) 19 B. .320. 


CALCUTTA HIGH COURT. 

SECOND Civil Appral No. 3029 of 1910. 
March 4, 1913, 

Injustice Sir Asutosh Mookerjoe, Kt., 
and Mr. Justice Bcachcroft. 

RAM CHANDRA MARWARI— Plaintiff-^ 
Appellant 

t^ersus 

DHADHAI SINGH— Dependant- 
Re SPONPE NT. 

Moitgage — Several mortgagees— Swit hg one mortgagee 
to enforce part of security — All mortgagees maile 
parties — Allegation that other mortgagees had 'received 
their share of mm'tgage money— Plaintiff undertaking to 
increase amount of claim and pay Court -fee^ %f other 
mortgagees' claim riot satisfied — Suit as framed 
potent. 

In a suit to enforce a mortgage security, one of 
the joint mortgagoes sued to recover his own share 
of the mortgage money, on the allegation that tho 
other mortgagees, whom he made defendants, had 
received from the mortgagors a sum of money 
sufficient to satisfy their dues. The plaint furtljer 
stated that if any sum was due to the mortgagee^ 
defendants, tho plaintilf was prepared to increase 
the amount of the claim and pay Gourt-feos ac* 
cordlngly: 

Heldj that under the circumstances the suit must 
be deemed as essentially a suit for recovery of 
whatever was due on the mortgage security, and 
thus when all the mortgagees wore parties thereto 
it could not be defeated on the ground that tlio 
plaintiff could not sue for a portion of the mortgage 
money. 
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It was open to the inortj^nfifoo-dofendants, if any- 
thing was duo to them, to liavo tliomsolvcs trans- 
ferred from the oalegory of defendants to tliat of 
plaintiffs. 

Appeal against tlie decree of the District 
Judge of Bhagalpur, dated the 14th July 
1910, affirming that of the Subordinate Judge 
of Bhagalpur, dated the 28th February 
1910. 

Dr, Hash Beliary (rhosc, Babus JJmahali 
Muhhprjer, A^’ufnsh Miilcnrji. and Oarndas Hinlia, 
for the Appellant. 

Babus Jnges Chandra Ti'Oi/, Lai Mohun 
Gnngaoly, JUtaj Mahan Majiimdar and Nares 
Chandra S inhay for the Respondent. 

JUDGtMBNT. — T his is an appeal on behalf 
of the plaintiffs in a suit to enforce a 
mortgage security, commenced more than four 
years ago and not yet tried on the merits 
because the defendants have hitherto succeed- 
ed in their preliminary objections which are 
of an entirely technical and unsubstantial 
character. The case of the plaintiffs is that 
the defendants second party and third 
party had five-sixths and one-sixth 
share respectively in a mortgage security 
executed by the defendants first party, and 
they allege that they have purchased tlie one- 
sixth share which belonged to the third party 
defendants. They state that they have been 
informed that the defendants second party 
have received from the mortgagors a sum of 
money sufficient to satisfy their dues, they 
consequently bring this suit to enforce the 
security, only in respect of the money due in 
their share. The Subordinate Judge has 
dismissed the suit as bad for misjoinder of 
parties and causes of action. Upon appeal 
the District Judge lias affirmed the decree of 
dismissal on the ground that the mortgage 
security is not divisible and the plaintiffs are 
not competent to sue in respect of their share 
of the mortgage money. In our opinion this 
decree cannot be maintained. 

The plaintiffs allege that to the best of 
their information the mortgagors have paid 
to some of the mortgagees, represented by the 
.second party defendants, a five-sixth share of 
the mortgage debt, and, that consequently, 
only one-sixth of the entire amount is due ; 
they sue to recover this sum. They further 
state that if any sum is due to the second 
party defendants, they are prepared to 
increase the amount of the claim and pay 
pourt-fees accordingly. Under these cir- 


cumstances the suit must be deemed as essen 
tially a suit for recovery of whatever is due 
on the mortgage security. As pointed out by 
Sir (leorge Jessel, M. R., in Luke v, SmUh 
Kejismgton Hotel Co. (1), it is open to the 
second party defendants, if anything is due 
to thorn, to have themselves transferred from 
the category of defendant to that of plaintiffs. 
This course they have not adopted, and in thia 
Court it was stated on their behalf that they 
were not prepared to do so because they ques- 
tion the title of the plaintiffs as mortgagees. 
The suit as framed cannot possibly be defeat- 
ed when all the mortgagees are parties 
thereto, and the plaintiffs seek to recover 
whatever is due on the security ; Pyari 
Mohun Bose v. Kedarnaih Boy (2). 

The result is that tin's appeal is allowed, 
the decrees of the Courts below discharged 
and the case remanded to the Court of first 
instance in order that the questions raised in 
the first part of the second issue and in the 
third, fourth and fifth issues may bo tried. 
The appellants are entitled to their costs both 
in this Court and the Court of appeal below 
from the first party and second party defend- 
ants other than the infants, 

Appeal allowed : (^ause remanded, 

(1) 11 Oh. D. 1215 L. J. Ch.361j 40 L. T. 638, 
27 W. R. 6U. 

(2) 26 C. 409, a 0, VV. N. 271. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 782 of 1913, 
February 19, 1914. 

Present : — Justice Sir Alfred Kensington, Kt., 
Chief Judge, 

AMAR SINGH — Defendant — Petitioner 
versus 

KARAM SINGH — Plaintiff— Respondent. 

Master and servant — Conditions of service — Worlc on 
}iol Ida ys— Dismissal for refusal to work — Forfeiture of 
fifteen days' wages — Discretion of Court todetemnine 
'whether forfeiture justified or mt^When dimisml 
legal —No damages allowable to servant, 

Sundays are customary holidays, but it ia 
open to any employer to stipulate to the contrary, and 
if his servants having accepted service on tliese 
conditions refuse to abide by their terms, they 
must take the consequences. 

Where a servant, who was required according to the 
rules of his service to work on a Sunday, refused 
to do so, and was summarily dismissed; ^ 
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Held, that the master did not act illegally in 
summarily dismissing the servant, but ho certainly 
acted harshly and the prescribed penalty of forfeiture 
of pay for fifteen days could not bo reasonably 
exacted. 

The Civil Courts have ample discretion to 
determine in any particular case whether such 
penalty may bo justified or not. 

Where the master is within his rights in dismissing 
the servant in the middle of the month even 
though he acts harshly, the Court is not justified 
in requiring him to pay the servant by way of 
damages for the remaining days of the month. 

Petition, under section 25 of Act IX of 1887, 
for revision of the decree of the Judge, Small 
Cause Court, Lahore, dated the 30th April 
1913, decreeing the claim in part. 

Mr. Jai Gopal, for the Petitioner. 

JUDGMENT. — The facts of this case are 
that plaintiff was employed in the defendant’s 
printing pres.s on a pay of Rs. 19 a month. 
By the printed rules for employees in the 
press they are required to work on holidays, 
including Sundays, in case of necessity, 
with an allowance of overtime pay if requir- 
ed to do this extra work, and liability to 
summary dismissal and forfeiture of 15 days’ 
wages on refusal. 

The plaintiff failed to work on Sunday, 
19th May, when ordered to do so, and was 
in consequence dismissed on Monday, 20th. 
He claimed wages for 19 days, plus some 
overtime allowance, plus damages (pay for 
15 days more) on dismissal, in all 
Rs. 22-4-9. 

The Small Cause Court allowed Rs. 19-2-6, 
including pay for the whole month and such 
overtime allowance as was found due, finding 
that “Sunday is a holiday under Negotiable 
Instruments Act, and under general law of 
the land servants cannot bo forced to work 
on that day.” 

The Negotiable Instruments Act has 
nothing to do with the matter and a vague 
reference to the general law of the land is 
equally irrelevant. Sundays are customary 
holidays, but it is open to any employer to 
stipulate to the contrary, and if his servants 
having accepted service on these conditions 
refuse to abide by their terras, they must 
take the consequences. 

This requires to be made clear in the 
intere.sts of employers. 

The defendant did not here act illegally in 
summarily dismissing the plaintiff on the 
20th May, but he certainly acted harshly 
and the prescribed penalty of forfeiture of pay 
tov 15 days cannot be reasonably eisaoted. 


The Civil Courts have ample discretion to 
determine in any particular case whether 
such penalty may be justified or not. The 
Small Cause Court was, in my opinion, acting 
properly in declining to enforce the penalty 
in the present case. 

But as the defendant was within his rights 
in dismissing plaintiff on the 20th, even 
though he acted harshly in so doing, the 
Court was not justified in requiring him to 
pay the plaintiff by way of damages for the 
period — 21st to 31st May. 

The revision is accordingly allowed in part. 
The plaintiff is allowed pay for 19 days, plus 
overtime allowance due to him during that 
period, making in round figures Rs. 12 in 
all. The decree in his favour is reduced to 
one for Rs. 12 and the parties having been 
both to blame for the dispute will pay their 
own costs throughout. 

Tel it ion accepted. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 3481, 3196, 3471 
TO 3480 AND 3482 to 3546 ok 1910. 

March 26, 1913. 

Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

F AZ A L I MAM — Plainti kf — A ppe llant 

versus 

SUKOR MAHTON-^Dkfendant— 
Respondent. 

Bengal Tenancy Act (VIII of 1885^, 29, 74, 147J3 

— Compromise — -Enhancenienf of rent in land. 

In the Record of Rights the rent which was 
payable in kind, w'as stated to be one-half of the 
produce. The l-'.ndlord sued for more than a 
half share of the produce; the defendants did 
not resist the claim. In fact, the common case of 
both the parties was that for a long series of years 
the tenants had paid rent to the landlord at the 
rate alleged and they jointly prayed that a decree 
might bo drawn up in terms of the petition of 
compromise filed by them: 

Held, that neither section 29 nor section 74 of 
the Bengal Tenancy Act applied to the case. 

, Section 29 deals only with the case of enliance- 
ment of money rent of an occupancy raiynt. 

Section 147 B of the Bengal Tenancy Act also 
did not touch tho matter, as the presumption of 
accuracy which attaches to an entry in tho Record 
of Rights had been rebutted in the case. 

Appeals against the decrees of the District 
Judge ofBhagalpur, dated the 1st July 1910^ 
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affirming that of the Munsif of Jamui, dated 
the 2nd March 1910. 

Babu Umalmli Mahherjeo and Moulvi 
Muhammad Fshfaq^ior the Appellant. 

JUDGMENT. — This is an appeal on behalf 
of the plaintiffs -landlords in a suit for rent. 
The substantial question for consideration is, 
whether the compromise into which the 
landlords and the tenants have entered is in 
contravention of sections 147A and 147B 
of the Bengal Tenancy Act. In the Record 
of Rights the rent which is payable in kind 
is stated to be one-half of the produce. In 
the present suit, liowever, the landlords 
claimed more tlian a half share of the 
produce ; the defendants did not resist the 
claim. In fact, the common case of both the 
parties is that for a long series of years 
the tenants have paid rent to the landlords 
at the rate alleged, and they jointly prayed 
that a decree might be drawn up in terms 
of the petition of compromise filed by them. 
It thereupon became the duty of the Court 
to determine, under section 147A, sub-sec- 
tion 2, of the Bengal Tenancy Act, whe- 
ther the terms of the compromise, if they had 
been embodied in a contract, could be en- 
forced under the provisions of the Statute. 
The Courts below have held that the agree- 
ment was in contravention of sections 29 
and 74 of the Bengal Tenancy Act. In 
our opinion, this view cannot possibly be 
maintained. 

Section 29 deals with the case of enhance- 
ment of money rent of an occupancy 
raiyat. Here, as already stated, the rent is 
pay.ible in kind, consequently section 29 has 
no application nor does section 74 govern the 
matter. The quantity {)f produce in excess 
of a half share, admitted by the tenants to 
be payable, is in no sense an illegal cess 
within the moaning of section 74 ; it is paid 
as part of the rent, though, no doubt, the 
landlords pay certain officers their salaries 
from the excess quantity of produce thus 
received by them from the tenants. As 
neither section 29 nor section 74 is appli- 
cable, there is no reason why a decree 
should not be drawn up in accordance 
with the terms of the compromise. 
We are further of opinion that section 147B 
does not touch the matter. That section 
merely shows that the Court shall have 
regard to the entries in the Record of Rights 
yolating to th§ subject-matter iq dispute. 


Here, the Court has considered the entries 
in the Recod of Rights ; but it has also found 
upon the evidence that rent has been paid 
by the defendants to the plaintiffs for a long 
series of years at the rate claimed by the 
landlords. Consequently the presumption of 
accuracy wliich attaches to an entry in the 
Record of Rights has been rebutted in this 
case. 

The result is that this appeal is allowed 
and the decrees of the Court below dis- 
charged. A decree will be drawn up in 
accordance wdtli the terms of the petition 
of compromise. Tliero will be no order for 
costs in any of tlie Courts because the 
tenants are not responsible for the view 
taken by the Courts below. 

It is conceded that this judgment will 
govern the other Appeals Nos. 3196, 3471 
to 3480 and 3482 to 3546 of 1910 in which 
similar decrees will be drawn up. 

A'ppeals allowed. 


PUNJAB CHIEF COURT. 

Second Civil Acpbal No. Ill op 1912. 
February 18, 1914. 

Present '. — Mr. Justice Johnstone 
and Mr. Justice Shah Din. 

FAZ h HUSAIN — Dependant — Appellant 
versus 

MAhlK JINDA — Plaintiff and others — 
D E P E N da NTS —Re S PON DENTS. 

Pnnjnh Pre-emption Art (U o/ J90<V> D, pro- 
ms ) -‘7’/ — V)luii’(i and Tarkhans same tribe in 
Vdl Kjr Harnaali, IJistnrt Mianirali — Limitation qua 
sjconl lenlee ~SiM yeats —Additional groniuls of 
app'il put in at a late stage disallowed — Practice. 

In a pro-eniption suit, the rule of limitation appli- 
cable to the case of* a second vendee is Article 
120 of the Limitation Act, which allows six years 
from the time of transfer to the said vendee. 

Karam Dad v. Alt Mnhnmmad, 16 Ind, Cas. 70; 
28 P. W. K. 1913; (>1 P. L. R. 1913; 31 P. 11. 1913 
(P. B.), followed. 

The word ‘tribe’ in the proviso to section 11 of the 
Punjab Pre-oinptio7i Act sliould be c mstrued broadly 
and each case should be decreed on its merits. 

Tin Ldrirs and Tarkhans of the village Harnauli, 
District Mianwali, form one tribe within the mean- 
ing of the proviso to section 11 of the Punjab Pre- 
emption Act 

Where additional grounds of appeal were put in 
the Chief Court more than two years after presenta- 
iion of the appeal, none of which were taken in the 
lower Appellate Court, the Chief Court disallowed 
thon^ summarily without discussion, 
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' Sdeond appeal from the decree of the 
Divisional Judge, Attook Division, at Camp- 
hellpur, dated the 0th November 1911, varying 
that of the District Judge, Mianwali, dated 
the 29th May 1911, decreeing the claim in 
part. 

' Messrs. Badr-t^d^Bin Knreshi and Beeehey, 
for the Appellant. 

Rai Bahadur Pandit Shea Narnin and Lula 
Balwaitt Bai (for Rai Sahib Lala SnJch Byal), 
for the Respondents. 

JUDGMENT.^These three appeals (Nos. 
Ill, 112 and 180 of 1912) are intimately 
connected, as will presently appear, and 
they can be conveniently disposed of in one 
judgment. On 19th March 1910 Fateh Din 
for himself and his brother, Sbaraf Din, sold 
the land in suit to Fazal Husain. On 18th 
and 20th March 1911 two suits for pre- 
emption were started, in one of which 
Malik Jinda was plaintiff and in the other 
Ghulam Muhammad; and as usual each pre- 
emptor was made a defendant in his rival’s 
suit. There is now no dispute about the 
price, Ra. 1,500, 

The vendee admitted superior pre-emptive 
rights in Malik Jinda; but neither he nor 
Malik Jinda would concede any such rights 
to. Ghulam Muhammad, Malik Jinda based 
his claim on his being a member of an agri- 
cultural tribe and a landowner in Mauza 
Harnauli, in which the land in suit lies, 
while Ghulam Muhammad says ho has the 
right claimed inasmuch as he is of the same 
‘tribe’ as the vendors and is their collateral 
relative. The former, therefore, claims under 
section 11, Pre-emption Act, and the latter 
under the proviso to the section. 

A variety of pleas was put in, and issues 
were drawn covering both suits, and tlie 
findings of the first Court may be sum- 
marised thus: — 

(o) Ghulam Muhammad is of the same 
tribe as the vendors, though he is 
not related to them, and, therefore, 
he can exercise the right of pre- 
emption, as he otherwise also fulfils 
the terms of the proviso to section 
11 aforesaid, 

(5) As both Malik Jinda and Ghulam 
Muhammad are entitled, they must 
share, according to the Statute and 
the Revenue Records, in the bargain 
in the following proportions, namely, 
82 

Malik, Jinda of the land on pay* 


82 

moot of of Rs, 1,500 aforesaid, 
80 

and Ghulam Muhammad on pay- 
80 

ment of of Rs. 1,500, Three 

months was the period allowed for 
deposit. 

(c) If either pro-emptor faiLs to take up 

his bargain, the other may pay 
instead of him and take the whole, 
another three months being allowed 
for this further deposit. 

(d) A fifth defendant Gheba had been 

added by the Court, because it hatl 
been pleaded that out of the area in 
suit (2,541 kanah) 20 knnah had 
been sold to him by vendee for 
Us. 40 on l.Sth January 1911, the 
deed of sale being registered just in 
the nick of time, on 17th March 1911. 
Gheba was made a defendant moro 
than a year after registration of 
sale-deed in suit, but the Court got 
out of the difficulty by ruling that 
the sale to Gheba was a fiction, and 
that, if real, it was fraudulently 
concealed, no time-bar, therefore, 
supervening on this account. 

In both cases Fazal Husain vendee-defend- 
ant alone appealed to the Divisonal Court, 
Attook. That Court held that Ghulam 
Muhammad was not only of the same “ tribe ” 
as the vendor.s, but was also related in some 
way to them; that the sale to Gheba was no 
fiction and was not fraudulently concealed ; 
that, therefore, the claim for the 20 kanals 
sold to Gheba is barred by time. That Court 
on the.se findings gave a decree for 2,521 
IcanaU (instead of 2,541), noted that the 
whole of the money had been paid in, and 
allotted sbai*e8 to the two pre-emptors thus— 
Malik Jinda 1,276 kanah for Rs. 75 J and 
Ghulam Muhammad 1,245 kanah for Rs, 
735, Rs. 12 being deducted from Rs. 1,500 
as rateable value of 20 kanah. Appellant- 
defendant-vendee was cast in costs in the 
lower Appellate Court. 

Against the decrees of the lower Appellate 
Court three appeals have been filed, namely, 
Nos. Ill and 112 of 1912 by defendant- 
vendee asking for dismissal of the suits, and 
No. 180 by Malik Jinda to have the decree 
of the first Court in bis suit restored. 

As originally filed Appeal No. Ill, in Malik 
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Jinda’s suit, raised only the question of time 
bar, a plea which Mr. Kureshi (for appellant) 
admits must fail in view of the Full Bench 
ruling in Karam Dad v. AU Muhammad (1). 
According to that ruling the Article applica- 
ble to the case qua Gheba is 120, which allows 
six years: and thus the plea of time bar falls 
to the ground. Mr. Kureshi, however, has 
put in additional grounds of appeal, which 
were admitted by a Judge in Chambers 

subject to all just exceptions.” Mr. Shoo 
Karain, on behalf of Malik Jinda, takes the 
objection that, especially in view of the 
nature of the additional grounds, none of 
which w'ere taken in the lower Appellate 
Court, pu^ in hero, as they were, at the 
eleventh hour, on 11th February 1914, more 
than two years after presentation of the appeal, 
they should be summarily disallowed without 
discussion. In this view we fully concur; 
and the result is that defendant-vendee’s 
appeal in Malik Jinda’s case wholly fails. 

As regards his appeal in Ghulam Muham* 
mud’s case we have hoanl lengtliy arguments 
from Mr. Kure.shi on the matter of Ghulam 
Muhammad’s right of pre-emption. The 
crux of the matter is whether Ghulam 
Muhammad, a Tarkhan of Mauza Harnauli, 
can be said to belong to the same tribe m 
the vendoi'S, who are Mtars of the same 
village. There is no definition available 
of the word “tribe”. The question of 
the meaning of the word was discussed in 
AU Muhammad v. Shaman (2), and we 
are c<»ntent to take as just the proposi- 
tions thei^e directly and implicitly laid 
down, that the word should be construed 
broadly and that each case .should be docidtHl 
on its merits. In our opinion the question is 
hero a pure que.stion of fact, and the Courts 
below have, after examining all available 
evidence, concuri'ently found that the Udiars 
and Tarkhnm this village Harnauli form one 
tribe. 

After giving the l)est possible attention to 
Mr. Knroslii’s lengthy arguments on the 
point, wo find that he has shown us no 
sufficient ground {^^v holding those concurrent 
findings incorrect ; and we, thereb>re, accept 
those fimlings. We do not think it right to 
discuss those arguments in detail. 

(1) 18 Ind. Chr. ?0; 2S V W. H. ]013; 81 V . L R. 
10l3i 31 P. tt. nil.S. 

(2) 112 P. R. 1908. 


The net result is that both appeals by 
defendant- vendee (Nos. Ill and 112) are 
dismissed with costs, and No. 180, appeal 
by Malik Jinda, in re Gheba’s 20 kanaU is 
accepted. As Ghulam Muhammad has not 
appealed in that connection, the decrees of the 
first Court, though substantially restored, are 
subject to a small obvious adjustment, and 
the decrees now given will stand thus: — ^ 

Malik Jinda to get 1,296 kandls out of tha 
2,541 in suit for Rs. 765, and Ghulam 
Muhammad the rest, t. e., 1,245 kanaU^ for 
Rs. 735. The whole tts. 1,500 is said to 
be in Court; but in case each pre-emptor has 
not paid in his own share of the money os 
stated above, we allow one month from this 
date for completion. If either pre-emptor 
fails to make up the sum due from him 
within one month, the other takes over the 
whole bargain, on condition of making up, 
within a further period of ohe month, any 
sum still deficient. If both pre-emptors fail 
in this, the suit will stand dismissed with 
costs. 

Our authority for making this adjust- 
ment is Order XLI, rule 33, Civil Pro- 
cedure Code. 

As to costs, as already stated. Appeals Nos. 
Ill and 112 are dismissed with costs, while 
No. 180 is accepted with costs tfiroughout, 
/. c., defendant-vendee will pay Malik Jinda’s 
costs ill full in all the Courts. The taxing 
of costs for that appeal in this Court will 
form the subject of a .special order in 
Chambers when the decrees have been 
drafted. 

Appmls Xns, 111 and 112 dismissed ^ 
Xo, 180 ac^pted. 


AliLAlIABAl) HIGH COURT. 

First Civil Appeal No. 213 of 1913. 

May 19, 1914. 

Dresenti — Sir Henry Hichard.s, Kt., Chief 
Justice, and Mr. Ju.stice Tudball. 

PIR KHAN— Plaintiff-— Appellant 

versus 

FAYAZ HUSAIN and other.s — Defendants 
— Responi>ents. 

Ptc-cmption —Mtihtmmnlin L'tw—SiiL^ by Shia^ 

Suit by Sunni^Shia Itiw of pre-empt ton, whether 
applicable. 
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Where a Masalman of the Shia sect sells his 
property to a Hiridu and a Sunni claims a ri^ht of 
pre-emption based on Muhammadan Law according 
to the Shiu law of pre-emption, the Sunni has no 
right to i»re-ompt. 

Ahhas Ah V. Maya Rim, 12 A. 229; A. W. N. (1890) 
03, Qurhan v. Chvfv, 22 A. 102; A. W. N. (1899) 

198, referred to. 

First appeal from a decree of the Sub- 
ordinate Judge of Saharaiipur, dated the 
11th March 1913. 

The Hoii’ble Dr. Huuder Lai and the 
Hon’ble Mr. Moti Lai Nehru, for the Ap- 
pellant. 

Dr. dSf. (L Banerjl and Mr. L. M. Bauorji, 
for the Respondents, 

JUDGMENT. — This appeal arises out of 
a suit for pre-emption of a zayniudari sliaro 
and a house. The plaintiff -appellant is a 
co-sharer in the mahal. Ho is also a 
Mussulman of the Sunni sect. The vendor 
is also a Mussulman but of tlie Shia sect. 
The vendees are Hindus and strangers to 
the village. The plaintiff bases his riglit 
on a custom prevailing in the village among 
the members of the co-parcenary body. In 
the alternative he claims a riglit based on 
Muhammadan Law and alleges that ho 
performed the two necessary preliminary 
demands. The Court below has dismis.sed 
the suit. It held that the plaintiff had 
failed to prove satisfactorily the existence 
of the alleged custom. In regard to the 
alternative claim, it held that the plaintiff 
was not entitled to claim tho application of 
the Sunni rule of pre-emption to this case, 
the vendor being a Shia, and under the 
Shia rule of pre-emption, no right of pre- 
emption could be claimed in the circum- 
stances of the present case as there were 
admittedly many more than two co-sharers. 
It must be pointed out that the share sold 
is Khafa Khewat No. 19 in which the 
plaintiff has no sliare, but it is part of a 
pattb in which he has a share. To this 
patfi is attached certain shainilat land in 
which all the co-sharers of the patti have 
a share, and there is also some shamilat deli 
in which all the co-sharers of the mahal 
have shares. The house in suit stands on 
tho shamilat deh and belonged to the vendor 
only. The plaintiff claim.s his right because 
he has a share in the patti and village. On 
appeal it is urged : — 

(1) That the evidence produced is amply 
sufficient to prove the custom* 
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(2) That if this is not correct, then the 
lower Court was wrong in applying the 
Shia rule of pre-emption as the Muham- 
madan law of pre-emption prevailing in the .‘0 
Provinces must be taken to be the Sunni Law, 
irrespective of the creed of the parties, and, 
therefore, the lower Court ought to have 
decided the third and fourth issues which 
it has not touched. 

In regard to tlie first point, the plaintiff 
produced an extract from the village 
Wajih-ul-arz of 1867, also copy of a judg- 
ment in a pre-emption suit of 1807, a copy 
of the d<isture dehi prepared at the last 
Settlement which is now current and four 
witnesses. 

^J’aking first the extract from tho Wajih-uU 
arz of 1867 we see that it runs as follows:— 

‘^Paragraph 6 regarding the transfer of 
a hnh'yat by sale or mortgage. 

‘Every co-sharer has power to transfer 
his hakiyat^ (his property) entered in the 
khafauni. If any co-sliarer wishes to trans- 
fer his hakiyat by sale he shall first transfer 
it to an ek-jaddi own brother, and in case 
of his refusal a co-sliarer in tho village 
is entitled to make a purchase. If a dis- 
puto arises regarding the price of the 
property to he transferred it shall be decided 
either hy tlie Court or hy arbitration and 
if any brother or co-sharer does not take 
in lieu of the price fixed by arbitrators, the 
co-sharer may transfer it to a stranger if he 
likes; and he may mortgage it to whomsoever 
he likes. If a son is alive a gift in favour 
of a daughter’s son or sister’s son shall not bo 
valid in the case of Hindus; but it shall he 
vali<l in the case of Mussalmans, while in 
the case of Englishmen tho provisions of the 
statutory enactments shall be complied with. 

**In this village Mahajans, Brahmans, 
Kalah, Unjputs and Saiyeds are co-sharers. 
On the death of a proprietor without male 
issue, his widow provided she does not 
re-marry shall be the owner with a power 
to sell or mortgage, but she shall not 
transfer tho property of the deceased to her 
father, brother or relations. 8ho can make 
a transfer to the heirs of her deceased 
husband. In case the widow adopts a 
son from amongst tlio issue of her father 
or deceased husband, then the property 
shall devolve on such adopted son if she 
adopts _ one from among the relations of 
the husband but it shall not d&volve on 
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the issue of her father or on a ghair^knf. 
In the case of two widows with different 
number of children the estate shall be 
divided with reference to the number of 
brothers and not par stirpes. In case 
there is no male issue the eJc-jaddi 
relations shall be the owners.” 

We agree with the Court below that it 
is difficult, if not impossible, to accept this 
extract as recording pro-existing customs as 
to the transfer and devolution of property. 
The proprietary body consisted of Hindus of 
several castes and of Mussalmans whoso 
customs and laws are naturally divergent, 
Tlie clause even deals with tlio rights of 
Englishmen as to the power to make gifts. 
As their Lordships of the Privy Council 
have remarked there is no class of evidence 
which varies so much in value as this 
class, ^. e., \V(tjih‘ul~araiz\ and in the present 
case the clause contains, to use tlie language 
of Lord Collins in ThaJiiir A^iayit Hingh v. 
Thahnr Durga Singh (1), entries recorded to 
coiniote the views of individuals as to the 
practice they would wish to see prevailing 
rather than the ascertained facts of a well- 
established custom. 

A Wajib-ul-arz contains not only entries 
relating to custom but also entries relating 
to agreements arrived at by the co-sharers 
at the time of Settlement. The present 
record nowhere in clear terms sets forth 
that there is any custom ’ of pre-emption 
and the extract in the same clause contains 
matter which clearly could not be customs 
applying to all the co-sharers who were of 
various castes and religions. The evi- 
dentiary value of this document in the 
present case is practically 7iil, 

Nor does the dasture dehi of the current 
Settlement assist us. It contains no mention 
of the rule of pre-emption. It mentions cer- 
tain matters and then a general clause refer- 
ring the reader for other customs to the old 
Wajih^id-arz of 1867. The next piece of 
documentary evidence is the plaint and 
judgment in Suit No. 37 of 1807. This is 
no evidence at all of the existence of the 
custom. There is no mention of a custom in 
the plaint, no issue and no decision as to 
custom in the judgment. The right was 

(1) 0 Irul. Cas. 787; 14 0 W. N 770; 7 A. L. J. 
704; 12 0. L. J. 36; 12 Bom. L. H. 504; 8 M. L. T. 79; 
(1910) M. W. N. 324; 13 0. 0, 163; 20 M, L. J. 604; 
32 A. 363 37 1. A. 191. 
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claimed ‘^Uunder the terms of the Wajib-nUarz 
of the said village which is uncontested and 
still in force and binding in law on the 
vendor.” Though the suit was brought, not 
while the Settlement of 1867 was in force, but 
during the currency of tlie present Settlement, 
the defendant vendee thei'ein (who was the 
presei'it plaintiff, then a stranger to the 
village) appears not to liave contested this 
plea, but urged that the plaintiff therein had 
refused to purchase the property when offered 
to him. As evidence, therefore, of the exist- 
ence of a custom these documents are of no 
value. 

We next come to tlio four witnesses who 
testify to the existence of the custom. The 
first of these is the plaintiff Pir Khan himself. 
He bases his allegation that a custom of 
pre-emption exists on the entry in the 
Wajih-nL~arz and the fact that when he pur- 
chased a share in 1897, a co-sharer sued him 
and obtained a decree. This is the decree 
and suit which has been already discussed. 
He states that when lie subsequently purchased 
another share, another co-sharer brought 
pressure to boar on his claiming a right of 
pre-emption. They came to terms under 
which he retained a portion of the property 
and subsequently the same co-sharer transfer- 
red the rest of the property and some more in 
addition. He admits two instances in 
which strangers acq.uired shares without any 
interference. In a third case ho admits that 
a stranger acquired a share by status, that it 
was liy auction sale. In one case lie admits 
that though a suit was instituted to enforce 
the right of pre-emption, it was dismissed for 
default. He lias no knowledge personally 
as to the state of affairs prior to 1897. Mara, 
the next witness, is very vague as to the 
incidents of the alleged custom and he has 
admitted four other instances in which 
strangers have purchased shares without any 
interference. Mahmudul Hasan, the third 
witness, is a man who was a co-sharer 15 years 
ago. His evidence is on all fours with that of 
the plaintiff and similar to it. He and the 
latter have in other suits given evidence for 
each other. Bundi, the fourth witness, alleges 
that the custom exists and states that he once 
brought a suit for pre-emption and won it. 
He had to admit that his mother brought it 
when he was a child. He admits that Fayaz 
Hussain sold property to Chunnilal Singh. 
He pretend.s that he does not know whe« 
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iher hin motllet* originally came into the’ 
00 -parcenary body as a stranger purchas- 
ing from a co-sharer, Hussain Bakhsh* 
Although the other witnesses have admit- 
ted at least six instances, mostly in recent 
years, of strangers purchasing shares without 
interference from co-sharers, he states that 
there have been no such cases. He is clearly 
a partial and far from truthful witness. Ho 
does not know whether in his mother’s case 
the right was based on custom or not. 

It will be seen that while six cases of sales 
to strangers have been admitted, only four 
cases have been put forward in which the right 
of pr8»emption has been claimed. In one of 
these, the plaintiff in the suit neither alleg- 
ed nor claimed on the basis of custom. In 
the second the suit was dimissed for default. 
In the third the vendee and prc-cmptor came 
to terms under which the former was allowed 
to retain part of the property and to take 
the balance a year after. In the fourth 
the claim was based on the entry in the 
Wajtb*>nUarz. In these circumstances, looking 
to the ambiguity of the Settlement entries 
and the fact that in no more than 40 per cent* 
of the sales to strangers have claims for 
pre-emption been put forward and that n^t all 
of these were pressed or ended successfully, 
it is impossible to hold that the plaintiff has 
put before the Court sufficient evidence to 
establish the custom which he alleges. 

We next come to the question of the 
plaintiff's right under Muhammadan Law. 
It is urged that the Muhammadan Law of 
pre-emption which the Courts in these Pro- 
vinces can apply is the Sunni Law alone, and 
the reason given is that that was the law 
which was enforced before the British rule 
commenced. This is not an argument of 
much force, if of any at all. Reliance is 
placed on the decision of the Calcutta High 
Court reported as Jog Deb Singh v. Mahorii^ 
ed Afzal (2). We cannot follow this 
ruling in view of the decision of our own 
High Court. In the case of Abbas AU v. 
Maya Ham (3), where the vendor and 
pre-emptor wore both Shias and the vendee a 
Hindu, the Shia rule of pi'o-emptioii was 
enforced. In the case of Kurban Hussain v, 
Chote Lai (4), where a 8hia sought to 

(2) 32 C. 982j 9 C. W. N. H2b. 

(3) 12 A. 22^, A. W. K. (1890) 93. 

<4) 22 A. 102i A. W X. (1899) 193. 


pre-empt in the case of a sale by a Sunni to a 
Sunni, the Court hold that tlie suit must fail 
as the plaintiff being a Shia had, under the 
Shia Law, no right of pre-emption though 
under the Sunni Law such a right was given 
in the circumstances of that case. As was 
pointed out in that case, the Courts must 
apply the rule of justice, equity and good 
conscience. In the present case if the vendee 
and pre-emptor were to cliango places, the 
Shia could not pre-empt by reason of his own 
law, ^. e., his own law would be applied to 
him. In justice when he sells, his own 
law should be applied. There is no 
warrant for saying that the Shia Law 
of pre-emption is a dead letter in these 
Pi*ovinces. It has always been applied to 
Shias and wo can see no justice in refusing to 
apply it. In the case of a sale by a Sunni to 
a Hindu, the Sunni Law is applied where a 
Sunni seeks to pi'e-empt, vide Gobind Dayal v. 
Inayatullah ( 5 ). 

In our opinion the decision of the Court 
below is quite correct on both points. In 
this view the appeal fails and is dismissed 
with costs including fees on the liigher scale. 

I ppea I d is m isisod, 

(o) 7 A. 775; A. W. N. (1885; 228. 


PUNJAB CllIKF COURT. 

PiKST Civil Aimmoal No. 270 of 1913. 

January 7, 1914. 

Present ’. — Mr. Justice Raltigan and 
Mr. Justice Beadon. 

The secretary of STATE fuii INUIA 

IN COUNCIL — L) E FE N [ ) ANT A Cl* E L L AN T 

versus 

HAKIM AND OTHEKs— P laintiffs — 
Respondents. 

Land Arqumit ion (/ of 1891), 18, 19 — 

Petitivn to CoUrefor to levirw nirml — Petition rejected 
af> ttme-b'irrcd, but to iJi vision'll Judge to he put wp 
uith discs before him dealt uilli a.'i order of 
reference — Ap2>e'il —Objection, taken to Jarisdictioih of 
Divistonal Jiuhje at a hde ^layr — -Objection iilloited 
to bo taken —JJivisioiialJndtjc ineomjictent to deal with 
application — Extension of iunc—Minorily. 

The award of tho Colloctor was mado on tlio 7th 
JiiiK' 1912 and on tho lllh .luly 1912, a Bomewlmt 
A ague petition on nnstiimpcMl p!ij)er \>hs prt*st>iit('(,l 
to Ihc* Collector by all tin* respondents. This 
petition wa.s returned on tho ground that it was un- 
Etampod and did not specify tlio Held areas to which 
it related. 
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On tho 23r<l July 1912, TT^ om of tlio rcapond- 
onts, proseiitod a writfcon objocfcio7i to tho 
award, but in it he merely asked the Collector to 
review his award and {^rant him further compensation. 
The Collector rejected the application as time-barred. 
On the 14th August 1912, another respondent, 
applied to tho Collector practically for n review of 
his award. This application was also rejected as 
time-barred. Tho remaining respondents, if and A, 
said to be minors whose mother had been acting 
as their guardian, made no application after the un- 
stamped petition of tho 11th July. 

The Collector, after rejecting the various petitions 
made to him, directed that the applications should 
bo forwarded to the Court of the Divisional Judge 
“to be put up with the cases before him”. This was 
regarded as an order of reference by the Collocutor, 
and the Divisional Judge de.alt with it a.s such. On 
appeal from the order of the Divisional Judge, the 
Chief Court remaT.ded the case, and subd?quent to 
the date of return to tho order of remind, the 
Q-ovornment Advocate tiled certain additional grounds 
of appeal taking exception to the jurisdiction of tho 
Divisional Judge to adjudicate upon tho claims of 
the respondents. Admittedly the objections had not 
boon taken in the Court of tho Divisional Judge 
when he was originally adjudicating upon the ro- 
spondonts’ case: 

Heldy that the objection could be taken even at 
that stage of tho case; 

that under section 18 of tho Land Acquisition 
Act, no extenai )n of time is allowable on the ground 
of minority; 

that tho Divisional Judge had no jurisdiction to 
deal with the case of the respondents* — 

(1) bocauso there was no application by any of 
tho respondents asking the Colloctor to take action 
under section 18 of the Act; 

(2) because even the petitions made by the re- 
spondents were time- barred ; 

(3) because tho Collector rejected the petitions 
and did not refer them under section 19 to the 
Divisional Judge, and 

(4) bocaue so far as M and A were concerned, 
there was no ap])lication at all before the Collector. 

In ro Land Acquisition Act\ In the matter of Govern- 
ment and Nan It Kothare, 30 13. 275 at p. 283; 7 Bom, 
L. R. 697, referred to. 

First appeal from the decree of the Divi- 
sional Judge, Hoshiarpur Division, dated 
the 12th November 1912, enhancing the 
compensation by Rs. 7,111-15-3 for tho land 
acquired by Grovernment for the High School, 
Hoshiarpur. 

The f^ovemmerd Advocate^ for the Appellant. 
Sheikh Umar Bakhshy for the Respondents. 

JUDGMENT. — A return has now been 
made to this Court’s order of remand, dated 
12th May 1913, but the learned Government 
Advocate has filed certain additional grounds 
of appeal taking exception to the jurisdic* 
tion of the Divisional Judge to adjudicate 
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upon tho claims of the present respondents?. 
These grounds were filed subsequently to 
the date of the said return, and it is ad- 
mitted that they were not urged in the 
Court of the Divisrional Judge when the 
latter was originally adjudicating upon the 
respondents’ case. They were also not urged 
before this Court at the last hearing, but 
Mr. Petman contends that tliey go to the 
root of the case and as they show that 
the learned Judge had no jurisdiction to 
entertain and determine the claims put for* 
ward by the respondents, they can be raised 
even at the eleventh hour. 

Tho authority cited by him {,In re Land 
Acquisition Act\ In the matter of Gover^imetit 
and Nanu Kothare (1)] certainly supports 
his contention anl the reasoning of tho 
learned Judge (Cliandavarkar, J.) who 
decided that case appears to us to be con* 
elusive. The question, then, is whether in 
the present case the Divisional Judge had 
jurisdiction to deal with the case of the 
present respondents, Hakim, Gainda, Miran 
Bakhsh and Allah Ditta. 

. It appears that the award of the Collector 
was made on tho 7th June 1912, and that 
on the 11th July 1912 a somewhat vague 
petition, on unstamped paper, was presented 
to the Collector by all the respondents. This 
petition was returned to the petitioners on 
the ground that it could not be entertained 
as it was unstamped and did not specify the 
field areas to which it related. On the 23rd 
July 1912 Hakim, acting for himself, pre- 
sented a written objection to the award, but 
in it he merely asked tlie Collector to review 
his award and grant him further compensa- 
tion. The Collector rejected this application 
as time-barred and in his order, dated 26th 
July 1912, observed that Hakim was present 
at the time when the award was announced. 

On the 3rd August 1912 Hakim filed an- 
other petition before the Collector, but this 
was also rejected on the same grounds. 

On the 14th August 1912 Gu-inda, on his 
own behalf, applied to the Collector practical- 
ly for a review of his award, and urged 
that his petition was in time as he had no 
notice of the award until the 25th June, 
when notice of it was served upon him. This 
application was also rejected as time-barred, 

(1) 30 B. 275 at p. 285; 7 Bom. L. R. 697. 
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and rightly so, for even upon the petitioner’s 
own admission he had notice of the award 
on the 25th June and consequently more 
than six weeks had elapsed when ho presented 
his petition on the 14th August. The 
respondents, Miran Bakhsh and Allah Ditta, 
(so far as we can gather from the record 
before us) made no application to the 
Collector after the rejection of the unstamped 
petition of the 11th July. They are said to 
be minors, but their mother had been acting 
as their guardian, and under section 18 of 
the Act no extension of time is allowable on 
the ground of minority. 

Most unfortunately for all parties concern- 
ed, the Collector, after rejecting the various 
petitions made to him, appears to have direct- 
ed that the applications should be forwarded 
to the Court of the Divisional Judge, “to be 
put up with the cases before him.” 

The Divisional Judge’s office apparently 
regarded this order of the Collector as a 
reference under sections 18 and 19 of the 
Act, with the result that this case was 
placed before the learned Judge as an order 
of reference duly made by the Collector. 
Obviously this was an error, and as matters 
stood, the Divisional Judge had no jurisdic- 
tion to deal with the case of the respond- 
ents. 

In the first place, there was no applica- 
tion by any of the respondents asking the 
Collector to take action under section 18 
of the Act. The petitions of Hakim and 
Gainda (other objections apart) merely prayed 
the Collector to revise his award and to 
grant them further compensation. 

In the next place, these petitions were 
time-barred and neither the Collector nor 
the Divisional Judge was competent to en- 
tertain them. 

Thirdly, the Collector rejected the peti- 
tions and did not refer them under section 
19 to the Divisional Judge. 

And, lastly, so far as respondents, Miran 
Bakhsh and Allah Ditta, are concerned, there 
wa.s no application at all before the Collec- 
tor. Their petition of the 11th July had 
been rejected and thereafter they preferred 
no further application to the Collector. 

In these circumstances we must hold, 
upon the authority cited, that the Divisional 
Judge had no - jurisdiction to deal 
with the respondents’ objections to the 
Collector’s award, and we have po * ^oubt 


that he would himself have declined to 
entertain these objections had he not 
been misled by the curious procedure 
adopted by tlie Collector. 

We are ourselves at a loss to under- 
stand why that Officer, after very rightly 
rejecting the petitions presented to him, 
thought fit to forward the same to the 
Divisional Judge, with orders, in vernacular, 
which suggested that the petitions were 
referred in due course of law for the 
learned Judge’s determination. The pro- 
cedure prescribed by sections 18 and 19 
of the Land Acquisition Act, 1894, is 
laid down in very clear terms and must 
be strictly observed. We cannot too 
strongly deprecate a departure from that 
procedure, and we believe that cases such 
as the one with which we are now 
dealing are extremely rare. As a result, 
however, of the irregularities committed 
by the Collector and by the Divisional 
Judge who was apparently himself misled 
thereby, the present respondents have been 
put to considerable expense, which might 
well have been avoided if the Collector 
had adhered rigidly to the provisions of 
the Act. 

We must accept this appeal, but wo 
think that in the circumstances the 
parties should bo left to bear their owti 
costs, and we direct accordingly. 

Appeal accepted. 


MADRAS HIGH COURT. 

Civir. Rkvision Petition No. 1000 op 1912. 
July 29, 1914. 

Present: — Mr. Justice Oldfield. 

ADAYAPADI RAMANNA UDPA 

AND OTHERS — ApPE PLANTS — PbTITIONE BS 
versus 

KRISHNA UDPA and others — 
Respondent.s. 

Civil Procedure Code {Act V of 1908), O. IX, r, 9 (1) 
— Applicafioti hy minor for restoration of mit — 
Guardian* s laches — Duty of Court to inquii'C. 

Whore a minor’s suit has been dismisscil, tlio Court, 
while entertaining an application under Order TX, 
rule 9, of the Civil Procedure Code, ought to inquire 
whether the minor’s guardian has been guilty of gross 
neglect of his interests. Minority itself ip not 
“sufficient caupe" for restoration. 
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Keaho PemJwd v. Hirday Narai\ 6 C. L. R. 69; 
Bomayya v. Bahhavima^ 26 M. 699; Gopala Row v. 
Maria Busaya Pillaif 30 M. 274; 17 M. L. J. 225, 
followed. 

VenTcatarama Aiyar v. Nataraja Aiyar, 18 Ind. Cas. 
360; 24 M. L. J. 235; 13 M. L. T. 140; (1913) M. W. N. 
165, distin^uislied. 

Petition, under section 115 of Act Y of 
1908, praying the High Court to revise the 
order of the District Court of South Canara, 
in Civil Miscellaneous Appeal No. 6 of 1911, 
preferred against that of the Court of the 
District Munsif of Mangalore, in Interlocutory 
Application No. 48 of 1911. 

Mr. J9. Sitarama Row^ for the Appel- 
lants. 

Mr. K, y. Adtga, for tlie Respondents. 

JUDGMENT. — It is contended that the 
District Judge’s decision should be set aside 
in revision, because he has dealt with this 
case without reference to the position of peti- 
tioners as minors litigating by their 
guardian. 

The question is whether the point was 
entitled to consideration by the lower Courts 
in dealing with the question before them, 
one raised under Order IX, rule 9 (1), or 
whether they were limited to the inquiry 
whether sufficient cause” for the absence 
of the minors’ guardian was estal)lished. 
It is conceded that minority is not in 
itself covered by the description ‘‘sufficient 
cause.” 

Reliance has been placed for petitioners 
on Keslio Pershad v. Hirday Narain (1), a 
case directly in point. Other decisions 
against the restriction of the justification 
for restoration of a case for “sufficient 
cause” are Homayya v. Subbamvia (2) and 
Qopala Row v. Maria Stisaya Pillai (3). The 
former of these cases refers explicitly to the 
case of a minor wliose suit has been dis- 
missed through a guardian’s laches. I must 
follow them in preference to VenJeatarama 
Aiyar v. Nataraja Aiyar (4) and the cases 
cited therein on the other side. I, there- 
fore, sot aside the decision of the lower 
Court and direct it to restore the appeal 
and to hear it again in the light of the fore- 
going and with reference to the question 
whether the minors’ guardian has been 

(1) 6 C. L. R. 69. 

(2) 26 M. 699. 

(3) 30 M. 274; 17 M. L. J. 225. 

(4) 18 Ind. Cas. 360; 24 M. L. J. 235 at p. 239; 13 

% L. T. 14D; (1913) M. W. N. IQq, * 


guilty of gross neglect of their interests. 
The point, on which petitioners now succeed, 
was not taken in the lower Courts. There 
will, therefore, be no order as to costs to date. 

Verision set aside. 


PRIVY COUNCIL. 

Appkals from the CalchttaHioh Court. 

May 19, 1904. 

Present : — Lord Shaw, Lord Moulton, 

Sir John Edge and Mr. Ameer xVli. 
MAHA PRASAD SINGH and oTirERS— 
Appellants 

versus 

RAMANI MOHAN SINGII and others-^ 
Respondent 

AND 

SURENDRA MOHAN SINGII and others 
— Appellants 

versus 

MAHA PRASAD SINGH and others-. 
Respondents. 

AND 

RAMANI MOHAN SINGH and others— 

APPELL.iNTS 

I'ersus 

MAHA PRASAD SINGH and others— 
Respondents. 

Cit'd Procedure Code (Act P of 1908), s. 19— 
Junadicfion ~-Con'<ent or coutract^ vhether can give 
jurisdiction to Court — Ptecidinys—lHea of jurisdiction 
raised neithei before High Court nor before Pn'vy 
Council on appeal but 2 >ressed in aryument before 
Privy Council — Facts not disputed —Plea alloieed — Suit 
relating to lands situated in Sonthal Parganas 
uistitiited in Bhagal pur —Settlement of lands not com- 
pleted and concluded before suit — Sonthal Parganas 
Settlement Regulation (III of 1872^, .sx. 5, 6 — Ed'clu- 
sive jurisdiction of Settlement Officers or Officers appoint- 
ed by Lieutenant-Governor of Bengal — Sonthal Parganas 
Act (XXXVTI oj 1855), 2 — Sonthal Parganas Justice 
Regulation {Act To/ 1891), Part 2 — Bengal Civil Courts 
Act { Vr of 1871 ) — Bengal, Noi th-Western Provinces and 
Assam Civil Courts Act {XIT of 1887 ) — Compound 
interest — Interest exceeding principal — Interpretation oj 
Statute — Proviso, how to be interpreted. 

Lands, two-thirds of which wore situated in the 
District of Sonthal Parganas and one-third in the 
District of Bhagal pur, wero mortgaged by mortgagors 
residing in the former District, by a bond executed at 
Bhagalpur containing a stipulation that the mort- 
gagees might enforce it in the Bhagalpur Court. 
Before the date on which the mortgagees sued on 
their mortgage in the Court of the Subordinate Judge 
at Bhagalpur, some jiortious of the lands situ.atcd, in 
the Sonthal Parganas had been settled and notifiea- 
tfoR had been duly made under section 5 of th'' ^onthul 
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Parganas Sottlcmout Eogulation, TH of 1872 that 
such Settlement had been completed, but other por- 
tions of the lands were not so settled prior to that 
date. The defendants pleaded, infer that the 
Court in which the suit was instituted had no juris- 
diotion to entertain it under the Sonthal Parganas 
Begulations, and that the plaintiffs were precluded 
from claiming compound interest or interest exceed- 
ing the amount of the principal advanced, under sec- 
tion 6 of Eegulation - III of 1872. On both those 
questions the Subordinate Judge found against the 
defendants. On appeal to the High Court as well as 
to the Privy Council the question of jurisdiction was 
not raised, but it necessarily presented itself in the 
argument before the latter tribunal: 

Heldf that (1 • their Lordships could not decline to 
entertain the question of jurisdiction, although it w'as 
not specifically raised in the appeal, because it de- 
pended on no disputed facta and necessarily presented 
itself in the argument; 

(2) as the land situated in the Sonthal Parganas 
had not been settled and the Settlement declared by 
a .notification to have been completed and concluded, 
the suit came within the provisions of S(*ction 
6 of the Sonthal Parganas Settlement Kegula- 
tion III of 1872, and must have been brought before 
Settlement Officers or Courts of Officers appointed 
by the Lieutenant -Governor of Bengal under section 
2 of the Sonthal Parganas Act (XXXVII of 1855) & 
the Sontlial Parganas Justice Regulation Act V of 
1893), and therefore, the suit could not lio in a 
Court established under the Bcuigal Civil Courts Act 
(VI of 1871) or UTidor the Act which lias taken its 
place, namely, the Bengal, United Provinces and 
Assam Civil Courts Act (XII of 1887); 

(3) as the Court of the Subordinate Judge at 
Bhagalpur had no jurisdiction to entertain the suit, 
the parties could not give it the necessary jurisdiction 
by consent, that i.s to say, by the stipulation in bond 
that the mortgagees could enforce it in the Court of 
Bhagalpur; 

(4) the provision of section 6 of the Sonthal 
Parganas Regulation III of 1872 is not one of pro- 
cedure but of substance, and so far as the Courts 
having jurisdiction within the Sonthal Parganas are 
concerned, it places all contractual stipulations as to 
compound interest in a position of non-enforceability 
and limits statutably the total interest which can bo 
decreed on any loan or debt; 

(6) the phrase “all Courts having jurisdiction in 
the Sonthal Parganas” in section 6 of the Sonthal 
Parganas Regulation did not mean Courts locally 
situated in tlie Sonthal Parganas and dealing with 
matters purely local, but meant all Courts having 
jurisdiction in the Sonthal Parganas and acting under 
and by virtue of such jurisdiction; 

(6) apart from the question of jurisdiction any 
Court dealing with the subject-matter of the suit would 
bo bound to give full force and effect to the provisions 
of section 6 of the Sonthal Parganas Regulation III 
of 1872, and to refuse to decree compound interest 
or total interest exceeding the principal of the 
original debt or loan; and 

v7l unlike an exception, a proviso to a clause 
should be taken in connection with the general 
language of the previous portion of the clause. 

Three consolidated appeals; The first 
from a judgment and decree, dated 3rd 


April 1907, of the High Court of 
Judicature at Fort William in Bengal, on 
appeal from a judgment and decree of 
the Subordinate Judge at Bhagalpur, dated 
12th February 1906; second from a judg;- 
ment and decree of the said High Court, 
dated 5th December 1907*, on appeal from a 
judgment and order of the said Subordinate 
Judge, dated 19th August 1907, and the third 
from a judgment and decree of the said 
High Court, dated 18th December 1908^ 
on appeal from a judgment and decree of 
the said Subordinate Judge, dated 6th 
August 1908. 

FACTS. — For the purpose of this report 
it is not necessary to refer to the facts 
in the last two appeals which were brought 
by the*^ mortgagees. The facts of the first 
appeal brought by tlie mortgagors were afe 
follows ; — 

On the 21st December 1896, a mort- 
gage for Rs. 3,50,000 with interest at 
the rate of Rs. 7-8 per cent, per annum 
with annual rests was executed by the 
then adult members of a joint Hindu 
family governed by the Mitakshara School 
of Hindu Law, consisting of the appellants 
in the above-mentioned first appeal, in 
favour of Rai Suraj Narain Singh Bahadur, 
since deceased, father of the respondents 
in that appeal. The mortgage was the 
last of various transactions of the same 
character, ranging over a period of about 
fourteen years, made between the members 
of the said joint family and the said 
mortgagee. 

The properties mortgaged consisted of 
interests in lands, the greater part of 
which was situated in the District of the 
Sonthal Parganas and the remainder in 
that of Bhagalpur. The mortgage which 
was executed at Bhagalpur specifically 
stated and provided that the principal, 
interest and compound interest duo on 
account of the loan should be re-paid at 
Bhagalpur, that the loan had been taken 
at Bhagalpur, and that the said mort- 
gagee would be at liberty to institute a 
suit in the Court of the District Judge 
of Bhagalpur for the realization of the 
amount due upon the mortgage by the 
sale of the mortgaged properties. 

#Tbi 0 judgment ig reported in 4 Ind. Cas. 66. — 
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On the 20tli June 1904 the present 
suit was instituted by the respondents as 
the heirs and legal representatives of the 
mortgagee in the Court of the Subordinate 
Judge of Bhagalpur, for tlie recovery of 
the amount due on the mortgage in res- 
j)ect of principal, interest, compound in- 
terest and costs by sale of the said mort- 
gaged properties, the mortgagors, who 
were resident in the Sonthal Parganas, and 
others who were interested in the lands mort- 
gaged being made parties. On the pleadings 
the Subordinate Judge fixed ten issues of 
which only the following are now 
material; 

(1) Whether this Court has jurisdiction 
to try the suit? (6) Are the plaintiffs 
precluded from claiming compound interest 
or interest exceeding the amount of 
principal advanced, under Regulation III 
of 1872? 

The Subordinate Judge decided both 
those issues in favour of the mortgagees- 
plaintiffs and decreed the suit. His 
judgment on those points was as follows : — 

1st Issue. — It is admitted that a por- 
tion of the mortgaged properties is situated 
within the local jurisdiction of this Court 
(see the affidavit of the witness Maharaj 
Dubey of the defendants in the High Court 
dated the 8th August 1904 and the 
evidence of the defendants’ witness No. 1, 
Keshi Lai, and paragraph 16 of the bond in 
suit) and, therefore, under section 19 of the 
Civil Procedure Code this Court has 
jurisdiction to try this suit. Moreover, the 
defendants in paragraph 16 of the bond in ’ 
suit stipulated that this Court would 
have jurisdiction to try the suit. The 
Honourable High Court practically decided 
in the motion that was made by the de- 
fendants for a transfer of this suit to the 
Sonthal Parganas that this Court has 
jurisdiction to try this suit (See the re- 
port in 1 Calcutta Law Journal, page 
6 'note), I, therefore, find this issue in favour 
of the plaintiffs.” 

6th Issue. — *It has been contended on 
behalf of the defendants that notwith- 
standing any stipulation contained in bond 
1, consent of parties cannot give jurisdic- 
tion to a Court : if this Court his juris- 
diction to try this suit, that jurisdiction 
has been conferred by section 19 of t}ie 


Civil Procedure Code, as a small portion 
of the property hypothecated by the 
bond 1 is situated within the jurisdiction 
of this Court, which jurisdiction is neither 
local nor pecuniary ; hence it has been con- 
tended- that this Court has concurrent 
jurisdiction to try the suit with a Court 
at Sonthal Parganas, and, therefore, this 
Oourt must be considered as a Court 
“having jurisdiction in the Sonthal Par- 
ganas” within the meaning of section^ 6 
of Regulation HI of 1872 (B. C.) and as a 
consequence, this Court cannot give compound 
interest or interest exceeding the principal 
amount mentioned in the bond. But no 
authority has been cited for this proposition. 
Sections 19 and 223, Civil Procedure Code, give 
jurisdiction to this Court, but these two 
sections do not give this Court any juris- 
diction in the Sonthal Parganas” but only 
to the particular case. It was held in 
Sew Prosad Poddar v. (Corporation of Cal- 
cutta (1) that the law of the place where 
the contract was made would govern the 
rights of the parties, Snjan Singh v. 
(ranga Ham (2) and P(daniap 2 )a Chetti v, 
Periahnrnppan idirtti (3) also lay down the 
same principle. The very fact of the stipula- 
tion in paragraph 19 of bond 1, that the 
suit upon the bond would be instituted 
in Bhagalpur and the defendands would 
have no right to object to it, indicates 
the intention of the parties that they 
would not be governed by the Sonthal 
Parganas Law, and it was one of the con- 
ditions upon which the money was advanced, 
and it is admitted that the bond 1 was 
executed at Bhagalpur. Hence I am of 
opinion, that plaintiffs are entitled to get 
the interest claimed and should not be 
governed by Regulation III of 1872 (B. 0.) 
which extends to the whole of the Sonthal 
Parganas (see s?'*L‘on 2) and that section 
also says this Regulation shall be read with 
Act XXXVII of 1855. This explains the 
words “All Courts having jurisdiction in 
the Sonthal Parganas” in section 6 and it 
does not mean any Court in the Regula- 
tion District having under section 19, 
Civil Procedure Code, concurrent jurisdic- 

n) 9 c vv. 18. 

(2) 8 C. 337 (P. c.); 7 P. R, 1882j 4 Sar. P. C. J. 
3J7; 9 1. A. 58; 6 lud. Jar, 160 

(3) 17 M. 262. 
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ti(Hi to try tlie suit and to sell properties 
situated in the Soiithal Pargaiias. In 
construing a Statute tlio words used should 
be taken in their accepted sense. I, there- 
fore, find this issue also against the defend- 
ants”. 

On appeal the question of jurisdiction 
was not raised in the Iligli Court which 
affirmed the decision of the Court below 
Oil the 6th i wue for tlio following 
reasons : — 

Mr. Eardley Norton argues that, when, 
in section 6 of the Regulation 111 of 
1872 it is laid down that all Courts 
having jurisdiction in the Sonthal Par- 
ganas shall observe the following rules, 
and therein certain restrictions are provid- 
ed against usury, which the Subordinate 
Judge in this suit has not given effect 
to. The Subordinate Judge himself says 
that, in his opinion, the pr*)visions of 
section 6 of Regulation III of 1872 do not 
apply to Courts exercising jurisdiction 
within the Sonthal Parganas under section 
19, Civil Procedure Code. Ho thinks that 
these words relate only to the Courts of 
the Sonthal Parganas exercisiiig jurisdic- 
tion within their territorial limits ; and 
it W()uld appear to us that the Subordi- 
nate Judge’s view upon this matter is 
correct. We are relieved of the necessity 
of discussing this question at any great 
length because it was decided by this 
Court in Regular Appeal No. 467 of 1902 
in a judgment, dated the 16th December 
1903, to which one of the members of 
this Bench was a party. In that judg- 
ment occur.-} the following passage: **The 
appellant’s fifth plea is founded on the 
terms of section 6 of the Settlement 
Regulation III of 1872, according to which 
no Court having jurisdiction in the Sonthal 
Parganas can decree compound interest 
arising from any intermediate adjustment 
of account or a larger amount of interest 
than the original debt.” But the words 
“Court having jurisdiction in the Sonthal 
Parganas” occuring in the section rau.st, in 
our opinion, refer to a Court in the Son- 
thal Parganas and constituted under the 
Regulation. They cannot include a Court, 
such as that of the Subordinate Judge of 
Bhagalpur when dealing with a suit, the 
cause of action in which has arisen within 
his jurisdiction, and not in the Sonthal 


Parganas, and which has only juri.sdiction 
in the Sonthal Parganas in the sense that 
it has power to order the sale of some of 
the mortgaged property whicli is situated 
in that district. 

“Two ca.ses have been cited by the learned 
Pleader for the appellants, namely, Dmigaram 
Marw.irl v. R'ljkishnre Deo (4) and SJutma 
Ohardii Misffer v. Chiini L'll Mm w iri (5). They 
do not appear to be in point, or to throw any 
light upon the question now under discussion. 
There is certainly nothing in them vhich in 
any way conflicts . with the view expressed 
above. 

“Mr. Eardley Norton, for the appellant, lias 
cited another case, namely, that of Maseyk v. 
Steel S,' Co. (6). But it does not appear to 
us that this case in any way supports his 
contention. Wo accordingly see no reason to 
dissent from the view taken by this Court 
in the judgment above cited. Moreover, our 
attention has been called to the fact that in 
the mortgage-bond on which the plaintiff now 
sues the defendants expres.sly declare that 
the loan had been taken in Bhagalpur for the 
realization of the amount due. It appears 
that all the loans taken by the defendants 
from the plaintiff were taken at Bhagalpur; 
and there was further stipulation that interest 
should be paid at Bhagalpur. We, therefore, 
think that the suit was properly instituted at 
Bhagalpur and that, for the reasons above 
given, the Court at Bhagalpur was not 
restricted in awarding interest by the pro- 
vision of section 6 of Regulation III of 1872.” 

Mr. Lowndes, for the Mortgagors: — By a 
notification, dated the 19th August 1867, in 
the Calcutta (razette the Code of Civil Pro- 
cedure, 1859 (Act XIV of 1859), was made 
applicable to the Sonthal Parganas under 
power given in section 385 of the Code in 
that behalf. But section 5 of Regu- 
lation 111 of 1872 takes all suits relat- 
ing to lands, etc., out of the jurisdiction 
of the ordinary Courts in the Sonthal 
Parganas. Such suits must be brought before 
the Settlement Officers or the Officers ap- 
pointed under section 2 of Act XXXVII of 
1855. It follows, therefore, that the Court of 
Bhagalpur could have no jurisdiction to 
entertain such suits. The repealing Codes, 
Act X of 1877 and Act XIV of 1882, do not 

(4) 18 C. 133. 

5) 26 0. 238. 

6) 14 0. 661. 
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apply to the Sonthal Parganas: see sections 
1 and 3 of both Codes, which do not give the 
Government power to extend them to the 
Scheduled Districts, which include the Sonthal 
Parganas; see Act XIV of 1874. Regula- 
tion V of 1893 makes the Code of Civil 
Procedure applicable to suits of Rs. 1,000 and 
over, see sections 9 and 10. But those sections 
do not apply to suits mentioned in section 5 
of Regulation III of 1872. Unless it is shown 
that the lands mortgaged are settled and 
that the Settlement has been declared by a 
notitication in the iJalcuttrv Gazette to have 
been completed and concluded, the suit could 
ordy lie under section 5 of Regulation III of 
1872 before the Settlement Officer or Officers 
appointed under section 2 of Act XXXVTI of 
1855. The decision in Horbnjit Roy v. Goyiesh 
Prosffd Milsser (7) does not consider the effect 
of section 5 of Regulation III of 1872 on the 
notification of August 19, 1867, and relates 
to the right of appeal. That case is, there- 
fore, not an authority on the question whether 
this suit lies in the Bhagalpur Court. 
Reference was also made to Ram Rat an v. 
Lalta Prasad (8). For cnactraonts in force 
in the Sonthal Parganas see the Bengal Code, 
3rd Edition, page 242 et seq. No notitication 
in the Calcutta Gazette as required by sec- 
tion 5 of Regulation ill of 1872 has appeared 
in respect of all the mortgaged lands and 
consequently the Court in Bhagalpur had no 
jurisdiction to entertain the suit, which 
ouglit to be dismissed. Reference was also 
made to Act XXXVII of 1855, preamble, and 
sections 1, 2 and 3; Regulation III of 1872, 
sections 3, 9 and 26; Regulation V of 1893, 
sections 7 and 8; Regulation 111 of 1899 and 
Dnngaram Marwart v. Rajkishore Deo (4), 

Section 6 of Regulation III of 1872 relat- 
ing to usury is not merely a matter of pro- 
cedure. It involves a question of principle 
and is, therefore, binding on the Bhagalpur 
Court, which ought not to have granted 
compound interest as in this case it is a Court 
having jurisdiction in the Sonthal Parganas; 
see Maseyk v. Steel 4' Co., (6). 

Sir Robert Finlay, K. C., Messrs. De 
Gruyther, K. C., and Dunne, for the Mort- 
gagees: — Before 1855 the Sonthal Parganas 
were subject to the ordinary law and pro- 
cedure. But Act XXXVII of 1855 put 

(7) 10 C. 761. 

(8) 17 A. 483j A. W. N. (1895) 110. 


limitations on suits in which the value did 
not exceed Rs. 1,000 and set up special Courts 
for such suits. Regulation III of 1872 leaves 
in general terms the application of the ordi- 
nary law and procedure to all suits over 
Rs. 1,000: see the preamble and sections 1, 2 
and 3. Section 5 applies only when the 
Settlement is pending, and the special juris- 
diction thereby created relates to questions 
of title to land and not to suits to enforce a 
mortgage. The sole object was to give the 
Settlement Officers supreme power to decide 
who shall be entitled as owner of land in the 
Record of Rights. The Settlement was com- 
pleted and section 5 of Regulation III of 
1872 has no application: see Imperial 
Gazetteer of Lidia, Yolume XXII, title Sonthal 
Parganas. The Code of Civil Procedure 
applies to suits involving Rs. 1,000 and over 
brought in the Courts of the District Judge 
and Subordinate Judge: see Regulation V of 
1893, sections 9 and 10. Reference was also 
mad<3 to Act XIV of 1874, sections 1 and 5; 
Regulation V of 1893, the preamble and sec- 
tions in Chapters 1 and 3; Regulation III of 
1872, sections 2, 14, 17, 18 et seq. and 26; 
Act XXXVII of 1855, section 2; Act VIT of 
1871, section 12 and Act XII of 1887. 

The lands mortgaged are situated in two 
Districts, the Sonthal Parganas and 
Bhagalpur, and the suit could be brought in 
either of them: Code of Civil Procedure, 
1882, section 19. Moreover, the Courts in the 
two Districts are subject to the same High 
Court and section 23 of the Code would apply* 
If the suit could not bo brought in the Court 
at Bhagalpur, it could not be brought in any 
Court in the Sonthal Parganas, and the 
question would arise whether there is any 
Court in India where it could be brought. 
It is submitted that the Court at Bhagalpur 
had jurisdiction to entertain the suit; 
Sorhojit Roy v. Gouesh Prosad Misser (7). 
The case in Ram Ratan v. Lalta Prasad (8) 
was distinguished. Reference was also made 
to Act XIV of 1882, sections 16 and 17. 
The case of Ram Chandra Manvari v. Rani 
Keshohati Kumari (9) shows that a case like 
the present one is ordinarily brought in the 
ordinary Civil Court where ordinary law ia 
applied. 

(9) 2 Tnd. Cas. 936; 10 C. L. J. 1 (P. 0.); 6 A. L. J. 
617; 6 M. L. T. 1; 11 Bom. L. R. 765; 13 0. W.N. 1102j 
36 C. 840; 19 M. L. J. 419; 36 I. A. 85. 
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• The mortgage-bond clearly shows the 
intention of the parties that they would bo 
governed by the law and procedure in force 
in Bhagalpur. The mortgagors cannot now 
say that the Bhagalpur Court lias no juris- 
diction. The point raised should be decided 
according to the intention of the contracting 
parties: JJamlyn v. Talisker Dlstillenj (10). 

The point of jurisdiction is a new point 
and requires inquiries to be made as to whe- 
ther Settlement of all the lands in suit has 
been completed and notifications appeared in 
the Calcutta Gazette. It is, therefore, submit- 
ted that the mortgagors should not be allowed 
to raise it at this stage: Owners of Ship Tasm 
inania v. Smith (11); Oioners S. S. Pleiades v. 
Owners of S. S. Jane (12) and Safford and 
Wheeler’s Privy Council Practice, page 852. 

The claim is for money lent and that if 
the mortgagors do not pay, to sell the 
security. As regards the first claim the 
Bhagalpur Court has jurisdiction as the 
money was to be re-paid at Bhagalpur, and 
the cause of action arose there as the 
mortgagor broke the contract there: Vaughan 
V. Weldon (18) and Code of Civil Procedure 
1882, sections 16, 17 and 18. That Court 
has also jurisdiction in respect of the 
lands in the Sonthal Parganas under sec- 
tion 19 of the Code. 

Section 6 of Regulation III of 1872 
merely relates to procedure and does not 
apply to Courts situate outside the Sonthal 
Parganas. The intention of the Legislature 
is to confine the section to Courts exercis- 
ing jurisdiction in the Sonthal Parganas. 
The Avords Jiaving jurisdiction” refer to 
local Courts in Sonthal Parganas. The 
Court at Bliagalpur in passing the decree 
tloes not exercise jurisdiction in tlie Sonthal 
Parganas. Tlie decision in Maseylc v. Steel 
& Go. (6) is wrong. 

[Mu. Amber Ant referred to Gopi Mohan 
Hoy V. Doyhaki Nundun Sen (14).] 

(10) (1894) A. C. 202; 6 E. 188; 71 L. T. 1; 58 J. P. 
640. 

(U) (1890) 15 A. C. 223 at p. 225; 03 L. T. 1: 6 Asp 
M. C. 517. 

(12) (1891) A. 0. 250 at p. 203; 00 L. J. P. 0. 59; 05 
L. T. 109, 7 Asp. M. C. 41. 

(13) (1874) 10 C. P. 47; 41 L. .3. C. P. 01; 31 L. T. 
083: 23 W. B. 138 

(14) 19 C, 13. 


Mr. Lowndes, referred to Shurroop Chunder 
Gooho V. Ameernimissa Khatoon (15). 

The Court at Bhagalpur only passes 
the decree, which is sent on to a Court 
in Sonthal Parganas. The section in ques- 
tion is confined to a Court in the Sonthal 
Parganas making a decree and has no- 
thing to do with the execution of a decree 
made by another Court. It is, therefore, 
submitted that the decree passed by the 
Bhagalpur Court is right and that it 
could be executed by a Court in the Son- 
thal Parganas. 

Regulation III of 1872 is not an Act 
of the Legislature. It is issued by the 
Lieutenant-Governor in his executive capa- 
city and can have no operation outside 
the Sonthal Parganas. The Lieutenant- 
Governor has no power to control the pro- 
visions of section 19 of the Code of Civil 
Piocedure, 1882. If the Regulation is in- 
tended to have any force outside the Son- 
thal Parganas it is ultra vires. 

Mr. Lowndes, in reply : — If the Civil Proce- 
dure Code, 1882, does not apply, section 
19 thereof cannot give jurisdiction to the 
Bhagalpur Court. On the other hand if 
that Code does apply, section 5 of Regulation 
III of 1872 excludes its application to suits 
mentioned in that section, which is not 
confined to suits in Settlement and includes 
a suit like the present one. The result 
is that the Code does not apply in this 
case. 

Regulation III of 1872 was passed midor 
powers conferred by section 1 of 83 and 84 
Viet., Ch. 3, and, therefore it has the 
same validity as any Act passed by the 
Legislature. 

JUDGMEOT. 

Loud Moulton. — In this case their Lord- 
ships have to deal with throe consolidated 
appeals from decrees of the TIigli Court of 
Judicature at Fort William in Bengal, 
arising out of a mortgage suit filed in 
the Court of the Subordinate Judge at 
Bhagalpur in Bengal. The first and 
principal appeal is from the decree of the 
Subordinate Judge enforcing the mortgage, 
which was aflirmed on appeal by the 
High Court. Subsequently to making that 
decree the Subordinate Judge made two 


(15) 8 C. 703. 
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orders varying the same, both of which 
were on appeal set aside by the High 
Court.***" From those two orders of the High 
Court appeals have been brought by the 
respondents to the main appeal, and they 
constitute the second and third of the 
consolidated appeals. 

The morfcgage-bond, to enforce which 
the action was originally brought, was a 
bond for Rs. 3,50,000, dated the 21.st 
December 1890, in favour of Babu Suraj 
Narayan Singh, the father of the principal 
respondent, and secured on lands situated 
in the South al Parganas and elsewhere. 
The mortgagcjrs were members of a joint 
Hindu family. Inasmuch as no question 
arises in this appeal as to the parties to 
the present action being the proper parties, 
it will be convenient to call the appellants 
in the principal appeal the mortgagors and 
the respondents the mortgagees. 

The bond sued on was the last of a 
series of bonds for increasing amounts. 
The total of the principal amounts 
advanced was, according to the statements 
in the plaint, Rs. 2,85,903-1-9. But the 
total claim of the mortgagees at tJie date 
of suit was Rs. 5,36,038-11-10, the balance 
being made up of interest which was 
charged according to the provisions of the 
different bonds, the rate under the bond in 
suit being Rs. 7| per cent, per annum with 
annual rests. By far the greater portion 
of the mortgaged properties was situated 
in the District of the Sonthal Parganas, 
and the mortgagors resided in tliat district. 
The remainder of the mortgaged property 
was situated within the local jurisdiction 
of the Bhagalpur Court. 

The bond in suit was executed at 
Bhagalpur and contained a stipulation that 
the mortgagees might enforce it in the 
Bhagalpur Court. 

. The suit was commenced on June 20th, 
1904. The plaint shows that it was an 
ordinary suit to enforce a mortgage. 
Written statements of defence were put in 
by various defendants and various issue.s 
were raised and decided by the Subordinate 
Judge at the trial. Most of these relate to 
matters no longer in dispute. The only 
issues that remain for their Lordships’ deci- 


' *The judgment of tho High Court setting aside 
6no of those orders is reported in 4 Ind. Cas. 60.--J^d. 


sioii in this appeal turn on the fact that the 
mortgagors reside and the chief part of the 
property is situate in the Sonthal Parganas, 
so that it is not necessary further to refer 
to tho other issues. 

The judgment of the Subordinate Judge, 
which is dated February 12th, 1906, was in 
favour of the mortgagees on all issues. On 
the appeal to the High Court the argument 
seems to have been confined to the sixth 
issue, which was in the following terms : — 

“ Are the plaintiffs precluded from claim- 
ing compound interest or interest exceeding 
the amount of the principal advanced under 
Regulation III of 1872?” 

The High Court found in favour of the 
mortgagees on this issue, and from that 
decision the present appeal is brought. But 
in the hearing before the Subordinate Judge 
an issue was raised as to the jurisdiction 
of the Court of Bhagalpur to entertain the 
suit, and this point has again been raised 
in the argument before their Lordships. 
Seeing that it is a question of jurisdiction, 
and depends on no disputed- facts, thoir 
Lordships are of opinion that they cannot, 
decline to entertain it, although it is not 
specifically raised on the appeal, more 
especially as it necessarily presented itself 
in the argument. 

The position of the Sonthal Parganas is 
very peculiar. They are under separate and 
special legislation, which differs widely 
from the legislation applicable to the rest of 
Bengal. The Lieutenant-Governor of Ben- 
gal has the power to vary that legislation 
from time to time by notifications published 
in the iUilcutta Gazettey under and accord- 
ing to provisions appearing in the Regula- 
tions relating to the district as will presently 
be more particularly referred to. At the 
hearing of the appeal it was found that the 
documents in the records did not adequately 
inform their Lordships of the relevant noti- 
fications which had thus appeared in the 
Galcntfa Gazette^ and, accordingly, it was 
arranged tliat the parties should supplement 
the record by putting in copies of such noti- 
fication as they thought material. These were 
furnished to their Lordships in December 
last, and they affect to an important 
degree the matters in issue, and more par- 
ticularly tho.se that turn upon theSettlement of 
the lands to which the mortgage-bond relates. 
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In order to make clear the legal questions 
that arise in this appeal, it is necessary to 
explain the nature and sequence of the 
legislation relating to the Sonthal Parganas. 

The special legislation for the Sonthal 
Parganas commences by an Act of the 
dovernor-Greneral of India in Council, 
No. XXXVII of 1855, which was passed on 
December 22nd, 1855. Its full title is: — 

“ An Act to remove from operation of 
the General Laws and Kegulatiuns certain 
districts inhabited by the Sonlhals and 
others and to place the * same under the 
superintendence of an Officer to be specially 
appointed for that purpose.” 

The preamble of the Act recites that the 
General Regulations and Acts of Govern- 
ment then in force in the Presidency of 
Bengal were not adapted to the uncivilised 
race of people called Sonthals, and it was, 
therefore, deemed expedient to remove from 
the operation of such laws certain districts. 
It then proceeded to enact by clause 1 as 
follows : — 

“ The districts described in the Schedule 
to this Act are hereby removed from 
the operation of the General Regulations 
of the Bengal Code and of the Laws passed 
by the Governor- General of India in Council, 
except so far as is hereinafter provided, 
and no law which shall hereafter be passed 
by the Governor-General of India in Council 
shall be deemed to extend to any part of 
the said districts unless the same shall be 
specially named therein.” 

This is subject to a proviso which is not 
material to this case. 

The Act then proceeds to carry out its 
main object by the following enactment : — 

“ The said district shall be placed under 
the superintendence and jurisdiction of an 
Officer or Officers to be appointed in that 
behalf by the Lieutenant-Governor of Ben- 
gal The administration of civil and 

criminal justice are hereby vested in 

the Officer or Officers so appointed.” 

This language is perfectly general in its 
character, and under it the whole adminis- 
tration of civil justice became vested in the 
Officer or Officers so appointed. But there 
follows a proviso to which frequent refer- 
ence was made in the argument. It reads 
as follows ‘ 


tl9l4 


Provided that all civil suits in which 
the matter in dispute shall exceed the value 
of Rs. 1,000 shall be tried and determined 
according to the General Laws and Regula- 
tions in the same manner as if this Act had 
not been pas.sed.” 

The interpretation of this prousi^n is a 
matter of great difficulty. T wo rival inter- 
pretations naturally suggest themselves. The 
one is that the Officers exercisingthe jurisdic- 
on shall do so in accordance with tho 
General Laws and Regulations, so that the 
rights of tho parties are unaffected by the 
provision, although they are to be pro- 
nounced upon by a different judici^Ll tribu- 
nal, Tho other is that not only the laws 
that govern rights, but also the procedure 
to enforce those rights is to remain un- 
changed. Now it must be observed that 
this is a proviso and not an exception, and 
accoklingly, taken in connection with the 
general language of the previous portion of 
tho clause, tlio former of these two inter- 
pretations is the one that commends if self to 
their Lordships, so that it muvst be con- 
strued as providing that the special Officer 
or Officers shall try such suits, but that in 
trying and determining them they shall 
observe the General Laws and Regulations 
obtaining in Bengal, wliicli but for tho 
Act would have applied equally in tho 
Sonthal Parganas. li would seem, however, 
that the other view has been taken in India 
[see the judgment in Horhojit lioyw. Gonesh 
Pronad Mlaser (7)]. Subsequent legislation 
has, however, rendered it unnecessary, so far 
as tho decision in this case is concerned, 
to decide what would bo the state of things 
if this! Regulation were still in force un- 
modified by any other statutory enactments. 

Tho territorial definition of the Sonthal 
Parganas was originally to be found in the 
Schedule to this Act; but, by Act X of 
1857, a new schedule was substituted there- 
for. Tho judgment of the High Court 
finds that two-thirds of the mortgaged 
properties are situated within the district 
described in that schedule, and it would seem 
that this estimate may be assumed to be 
approximately correct for the purposes of 
this appeal. 

The next Act in chronological order to 
which it is necessary to refer is the Code 
of Civil Procedure of 1859. The Sonthal 
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Parganas are not specially named in that 
Act and, therefore, it did not pnma facie 
apply to them ; bat, nevertheless, wo must 
have regard to the language of section 385 
of that Act, which roads as follows : — 

This Act shall not take effect in any 
park of the territories not subject to the 
General Regulations of Bengal, Madras and 
Bombay, until the same shall be extended 
thereto by the Governor-General of India 
in Council or by the Local Government to 
which such territory is subordinate and 
notified in the Gazette.” 

Although the words “ Sonthal Parganas ” 
do not appear in this section the distinct 
falls under the description there appearing. 

Accordingly, we find that by a notification 
on August 19th, 1867, the Code of Civil 
Procedure o^ 1859 as amended by tlie Code 
of Civil Procedure, 1861, was applied to the 
Sonthal Parganas subject to certain provi- 
sions, restrictions and exceptions which are 
not relevant to the matters of this suit. 

It is not necessary to decide what was 
the precise efPect of this notification. It 
can hardly have been intended that it 
should apply to the Courts held by the 
Officers appointed by the Lieutenant-Governor 
of Bengal in those suits in which they were 
not required to try and determine the case 
according to tlie General Laws and Regula- 
tions prevailing in Bengal. But with regard 
to civil suits in which tlie matter in dis- 
pute exceeded the value of Rs. 1,000, it 
would seem to have settled the doubt as to 
whether they were cognizable by ordinary 
Civil Courts duly established with juris- 
diction within the Sonthal Parganas, 
because it will be found that the fact 
that such jurisdiction exists in such 
Courts is recognised in subsequent legisla- 
tion. 

In the year 1872 a new Regulation 
was passed for the Sonthal Parganas. It 
is entitled the Sonthal Parganas Settlement 
Regulation, and by clause 2 it is directed 
to be read with Act XXXVII of 1855 
and Act X of 1857 before referred to. 
Clause 3 reads as follows: — 

» “Subject to the provisions of this Regu- 
lation, the Regulations and Acts mentioned 
in the Schedule annexed to this Regulation 
or such portions of them as are unrepealed 
ahall be deemed to be in force in the 


Sonthal Parganas. No other Regulations or 
Acts shall bo deemed to be in force in the 
Sonthal Parganas, except so far as regards 
the trial and determination of the civil 
suits mentioned in section 2, Act XXXVII 
of 1855, in which the matter in dispute 
exceeds the value of Rs. 1,000, when 
such suits are tried in the Courts established 
under Act VI of 1871.” 

It further provides that the Lieutenant- 
Governor of Bengal may by notification in 
the Calcutta Gazette add to or take away 
from the list in the Schedule. 

To arrive at the true meaning and effect 
of these provisions it is necessary to bear 
in mind that at the date of this Regulation 
the Code of Civil Procedure, 1859, as amend- 
ed by the Code of Civil Procedure, 186J, 
applied to the Sonthal Parganas by virtue 
of the notification of August 19th, 1867. 
But the Schedule to the Regulation does 
not contain the Civil Procedure Codes of 
1859 and 1861, nor have they ever been 
added to the above list by any notification 
of the Lieutenant-Governor of Bengal as 
above described. It follows that these 
Civil Procedure Codes were therafter 
applicable in the Sonthal Parganas only so 
far as concerns the trial and determination 
of civil suits in which the matter in 
dispute exceeded the value of Rs. 1,000 
when such suits were tried in the 
Courts established under Act VI of 
1871. So far as such suits were concerned 
there is nothing in this clause of the 
Sonthal Parganas Settlement Regulation 
to alter the effect of the notification 
of August 19th, 1867, which applied to 
them the Civil Procedure Code of 1859 as 
amended in 1861. 

Act VI of 1871 is known as the Bengal 
Civil Courts Act, 1871. It is not in the 
scheduled list. But it was passed at a 
date when the Code of Civil Procedure, 
1859, as amended by the Code of Civil 
Procedure, 1861, was in force in the 
Sonthal Parganas, and it would seem as 
though the wide provisions of the clauses 
in those Codes giving jurisdiction to Civil 
Courts must be taken to have given to the 
Government power to appoint Judges under 
it within the Sonthal Parganas, inasmuch 
as section 4 of the Sonthal Parganas 
Regulation, 1872, provides as follows:-— 
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' “The Lieutenant-Governor of Ben^yal 
may, by notification in the Gnlcuft^ 
Gazette^ invest any competent Officer in the 
Sonthal Parganas with the powers of any 
Civil Court established under Act VI of 
1871, and may exclude the whole or any 
part of the said Parganas from tlio 
jurisdiction of any of the Courts established 
under the said Act now having jurisdiction 
therein.” 

But while it is evident that tlie 
Government by this section left it to the 
Lieutenant-Governor of Bengal to decide 
m future whether Courts established under 
the Bengal Civil Courts Act, 1871, should 
retain jurisdiction within the Sonthal 
Parganas, it had already made up its mind 
that such should not be the case with suits 
relating to lands pending the completion of 
the Settlement which they proposed forth- 
with to make of all the lands situated in the 
Sonthal Parganas. This is made clear by 
section 5, which reads as follows: — 

“Till such time as a Settlement of the 
whole or any part of the Sonthal Parganas 
shall be made under the rules hereinafter 
provided, and the said Settlement shall be 
declared by a notification in the Cnlcutfa 
GazHte to liave been completed and 
crtncluded, no suit shall lie in any Court 
established under the said Act VI of 
1871 in regard to any land, or any 
interest in or arising out of any land, or 
for the rent or profits of any land, or 
regarding any village headship or other 
office connected with the land, except as 
hereinafter provided; but such suits shall 
be heard and determined by the Officers 
appointed by the Lieutenant-Governor of 
Bengal under section 2 of the said Act 
XXXVII of 1855, or by the Settlement 
Officers hereinafter mentiojied, according 
as the said Lieutenant-Governor shall from 
time to time direct.” 

' Then follows a proviso by which the 
Officer empowered to try a suit may 
transfer it to a Court established under 
the said Act, and thereby give to the Cou»"t 
jurisdiction to try it. No question, how- 
over, under this proviso arises in the 
present case. 

The critical question in this suit is as 
to whether clause 5 excludes from the 
jurisdiction of Courts established under the 
Bengal Civil Courts Act, 1871, suits relating 


to land where the value of the matter in 
dispute is more than Rs. 1,000. Their 
Lordships are of opinion that to this 
question only one answer can be given 
The language of the section is so wide 
and so peremptory that it gives to the 
Officers therein mentioned solo and exclusive 
jurisdiction in all suits in regard to any 
laud, or any interest in or arising out of 
any land, or for tlio I'ent or profits of 
any land. To make the meaning clearer 
and to render the language more emphatic, 
it is expressed both in the positive and 
in the negative form. On the one hand 
it provides tliat “no suit shall lie in any 
Court established under the said Act VI of 
1871 in regard to any land, etc. and 
on the other hand it provides that sucli 
suits shall be heard and determined by 
the Officers, etc.” It is impossible not to 
give to sucli language the full effect of 
creating an exclusive jurisdiction. It 
follows, therefore, that no action relating 
to land in the ►Sontlial Parganas can be 
brought otherwise than before such Officer*! 
so long as section 5 is in force with 

respect to the district in which that land 
is situated. There is no difficulty in 
comprehending the motives for such legisla- 
tion. The section sliows that a Settlement 
of the lands was in contemplation, and 
evidently the aim of the provision was to 
prevent any class of jurisdiction between 
different Courts in matters relating to land 
until such time as the Covernment pro- 
claimed tlie Settlement to be completed — a 
vel’y intelligible pcdicy when it is considered 
that on the results of such suits between 
individuals might depend the entries which 
must be made in the Settlement Records. 

The object of tlie Regulation being tlius 
to throw the whole of the jurisdiction in 
suits relating to land into special Courts 
established in and for the Sonthal Parganas, 
and provision being made for extending 
that exclusive jurisdiction to all suits, one 
has to consider the meaning and effect of 
section (>, whicli is the section upon which 
the rights of the parties in the present 
suit depend. That section, so far as is 
material, reads as follows : — 

All Ckairfs having jurisdiction in the 
Sonthal Parganas shall observe tlit following 
rults relating to usury, Pamely: — 
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(a) .... no compound interest 

arising from any intermediate 
adjustment of interest shall be 
decreed ; 

(/;) the total interest decreed on any 
loan or debt shall never exceed 
one-fourth of tlie principal sum, 
if the period be not more than 
one year, and shall not in any 
other case exceed the principal of 
the original debt or loan.” 

The respondents sought to establish that 
the phrase all Courts having jurisdiction 
intheSonthal Parganas” meant Courts locally 
situated in the Sonthal Parganas, and deal- 
ing with matters purely local. Their 
Lordships cannot accept this interpretation. 
The words are definite and precise, and 
must be applied in tlieir natural significa- 
tion. It was urged that, taken literally, 
they would apply to everything done by 
a Court having jurisdiction in the Sonthal 
Parganas, whetlier the matter related to 
those districts or not, inasmuch as the 
language used makes the application of 
the enactment depend on the Court and 
not on the matter in dispute. But this 
is to ignore the fact that the Regulation 
is only applicable to the Sonthal Parganas, 
and that, therefore, it would not apply to 
Courts having jurisdiction wider than the.se 
local limits when such Courts were dealing 
witli mattei’s relating solely to other parts 
of India. The enactment, therefore, applies 
to Courts having jurisdiction in the Sonthal 
Parganas, and acting under and by virtue 
of such jurisdiction. 

The importance of the section is very 
great. It is a protective section clearly 
dictated by the fundamental consideration 
to whicli reference has already been made, 
and which led to the Sonthal Parganas 
being put under separate and special legisla- 
tion, namely, that — 

The General Regulations and Acta of 
Government now in force in the Pre- 
sidency of Bengal are not adapted to 
the uncivilised race of people called 
Sonthals, and it is, therefore, expedient 
to remove from the operations of 
such laws” 

the districts known as the Sonthal Parganas. 

The provision, therefore, is not one of 
procedure but of substance, and so far 
as tile Courts having jurisdiction within 


the Sonthal Parganas are concerned it 
places all contractual stipulations as to 
compound interest in a position of non- 
enforceability, and limits statutably the 
total interest which can be decreed on 
any loan or debt. The application of 
these provisions to the facts of the present 
case will be considered later. 

The next Act in chronological sequence to 
which reference was made in the argument 
is Act XIV of 1874, known as the 
Scheduled Districts Act, 1874. This is an 
Act for the purpose of removing doubts as to 
what Acts or Regulations are in force in 
parts of British India whicli have never 
been brought within or have from time 
to time been removed from the operation 
of the General Acts and Regulations and 
the jurisdiction of the ordinary Courts of 
Judicature. These parts of British India 
are termed in the Act ^‘Scheduled Districts.” 
They are all set out in the first Schedule 
to the Act, and amongst them arc to be 
found the Sonthal Parganas. The scheme 
of the Act is peculiar. It is. expressly 
made to apply to all parts of British 
India other than the Scheduled Districts. 
But it is provided that it shall come int() 
force ill any Scheduled District upon the 
issue of a notification under section 3 of 
the Act with regard to such district. In 
such case the Local Government may, with 
the previous sanction of the Governor- 
General in Council by notification in the 
Gazette of Tndia and also in the local 
Gazette declare (among other things) what 
enactments are actually in force in any 
of the Scheduled Districts, and every such 
notification sliall be binding on all Courts 
of Law. During the argument Counsel for 
the parties were not in agreement as to 
w^hether any notification under this Act 
liad been issued applying to the Sonthal 
Parganas ; but, from the subsequent informa- 
tion supplied to their Lordships, it would 
appear that no such notification has been 
issued, and, therefore, that the provisions 
of the Scheduled Districts Act, 1874, have 
nevhr been applied to them. It is, there- 
fore, unnecessary to discuss further the 
provisions of this enactment. 

The next Act which requires to be noticed 
is the Civil Procedure Code, 1877. It 
repeals Act VIII of 1859 and Act XXIII 
of 1861, which constituted the then exist- 
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ing Code of Civil Procedure. Section 1 
reads as follows ; — 

“ This Act may be cited as The Code 
of Civil Procedure’ and it shall come into 
force on the first day of October 1877. 

“This section and section 3 extend to 
the whol^ of British India. The other 
sections extend to the whole of Britisli 
India except the Scheduled Districts as 
defined in Act XIV of 1874.’* 

The relevant part of section 3 reads as 
follows : — 

‘‘The enactments specified in the first 
Schedule hereto annexed are hereby repeal- 
ed to the extent mentioned in the third 
column of the same Schedule. 

“But when in any Act, Regulation or 
notification passed or issued prior to the 
day oil which this Code comes into force 
reference is made to Act VIII of 1859, 
Act XXIII of 1861, or ‘The Code of Civil 
Procedure’ or to any other Act hereby 
repealed, such reference shall so far as may be 
practicable be read as applying to this 
Code or tlie corresponding part thereof.” 

The efFect of these sections is to make 
the notification of 1867 relative to the 
application of the then existing Codes of 
Civil Procedure to the Sonthal Parganas 
read as though it applied to the Civil 
Procedure Act, 1877. But it will be remem- 
bered that such application had been 
restricted by the Sonthal Parganas Regula- 
tion of 1872 to suits brought for amounts 
above Rs. 1,000 in Courts established under 
Act VI of 1871. The combined effect of 
these provisions must be to make the Civil 
Procedure Act of 1877 apply in the Sonthal 
Parganas only to .suits so brought. 

The next Act is the Civil Procedure Code 
of 1882. In everything that is material to 
the present appeal this is identical with 
the Civil Procedure Code, 1877. It took 
the place of that Act in the Sonthal Par- 
ganas to the extent that such Act was in 
force therein, that is to say, for suits 
brought for amounts above Rs. 1,000 in 
Courts established under Act VI of 1871. 

We now come to Regulation V of 1893, 
the short title of which is the Sonthal 
Parganas Justice Regulation, 1893. It made 
important changes in tke administration of 
civil justice in the Sonthal Parganas. By 
section 5 it ^dded to tl)e two classes of 


.special Courts theretofore existing in the 
Sonthal Parganas, named the Courts of 
Settlement Officers and the Courts of Officers 
appointed by the Lieutenant-Governor of 
Bengal, under section 2 of the Regulation 
of 1855, a third cla.s.s, namely Courts es- 
tablished under Act XII of 1887, known as 
the Bengal, United Provinces and Assam 
Civil Courts Act, 1887, which is an Act 
which has taken the place of Act VI of 
1871 (which has been repealed), and all 
references to the last -mentioned Act must 
now be read as referring to it. 

These definite provisions entirely remove 
the difficulties as to the jurisdiction within 
the Sonthal Parganas of Coijrts appointed 
under the Bengal, United Provinces and 
Assam Civil Courts Act, 1887, or its pre- 
dece.ssor, the Bengal Civil Courts Act. 1871. 
It remains to see what suits are put witli- 
in the cognizance of these Courts. By section 
9 the jurisdiction of a Judge of one of these 
Courts extends to — 

Suits of which the value exceeds 
Rs. 1,000 and which are not excluded from his 
cognizance by the Sonthal Parganas Settle- 
ment Regulation, or by any other law for 
the time being in force.” 

Their Lordships are clearly of opinion 
that these words of exclusion refer to sec- 
tion 5 of the Regulation of 1872, which 
excluded from the cognizance of any .such 
Court .suits relating to land, the Settlement 
of which had not been finished and duly 
notified, and placed them exclusively in the 
hands of Settlement Officers or Officers ap- 
pointed by the Lieutenant-Governor of Bengal 
under section 2 of the Regulation of 1855. 
This exclusive juri.sdiction is, therefore, 
maintained, and suits in regard to land, 
which is not in districts that have been 
notified as being completely settled, are not 
within the cognizance of the ordint^ry Courts, 
no matter what may bo the value of the 
matter in dispute. It is not necessary for 
the purpose of this appeal to examine 
further into the jurisdiction of Courts 
established under these provisions, because 
the Court of Bhagalpur, in which the 
present action was brought, is not one of 
such Courts. 

The result of this examination of the 
Acts and Regulations applicable to the 
§onth^l Parganas is th?^t at the date whei^ 
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this suit was commenced no suit could lie 
in any Court established under Act VI 
of or under the Act which has 

taken its place, namely, the Bengal, United 
.provinces and Assam Civil Courts Act, 
1887, in regard to any land or any 
interest in or arising out of any land, or 
for the rent or profits of any land, but 
such suit must have been brought before 
Settlement Officers, or Courts of Officers 
appointed by the Lieutenant-Governor of 
Bengal under section 2 of the Sonthal 
Parganas Act, 1855, and the Sonthal 
Parganas Justice Regulation Act, 189J, 
Part 2, so long as the land had not been 
settled and the Settlement declared by a 
notification in the Calcutta Gazette to 
have been completed and concluded. And, 
further, that whatever be the Court that 
has jurisdiction to decide cases within the 
Sonthal Parganas, and is exercising that 
jurisdiction, it must observe the two rules 
I'elating to usury above referred to. 

It is necessary, therefore, to ascertain what 
was the exact position (so far as Settlement 
is concerned) of the land included in the 
mortgage-bond at the date of the com- 
mencement of the action in Avhich the 
present appeal is brought, namely, June 
20th, 1904. The information supplied 

to their Lordships by the parties, as 
to the notifications appearing in the 
Calcutta Gazette, shows conclusively that, 
although portions of the lands mortgaged 
had been settled, and notification had been 
duly made that such Settlement had been 
completed, at dates prior to the institution 
of the suit, other portions were not so 
settled. It is clear, tlierefore, that the 
suit came Avithin the provisions of section 
5 of the Sonthal Parganas Settlement 
Regulation, 1872, relating to the exclusive 
jurisdiction of Officers appointetl by the 
Lieutenant-Governor of Bengal, or by 
Settlement Officers, inasmuch as it related 
to land which had not been settled, or the 
Settlement of which had not been declared by 
a notification in the Calcutta Gazette to 
have been completed and concluded. The 
Court of Bhagalpur had, therefore, no 
jurisdiction to entertain the suit, and this 
appeal must be allowed. 

Reliance was placed by Counsel for the 
respondents on the stipulati<3n in the bond 
that the mortgagees might enforce it ip 


the Court of Bhagalpur. Their Lordships 
are of opinion that this has no effect. 
That Court had no jurisdiction to entertain 
the suit which, beyond question, was a 
suit in regard to land in the Sonthal 
Parganas, and that being so the parties 
could not give it the necessary jurisdiction 
by consent. I'o do so would be to nullify 
the express prohibition of section 5 of the 
Sonthal Parganas Regulattion, 1872, which 
was binding on any Court having jurisdic- 
tion in the Sonthal Parganas in the exercise 
of such jurisdiction. 

Their Lordships are also of opinion that, 
apart from the question of jurisdiction, 
any Court dealing with the subject-matter 
of the suit would be bound to give full 
force and effect to the provisions of section 
6 of the Sonthal Parganas Settlement 
Regulation, 1872, relating to usury, and, 
therefore, to have refused to decree any 
compound interest arising from any inter- 
mediate adjustment of interest, or an amount 
of total interest exceeding the principal of 
the original debt or loan. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be allowed, and the action dismissed with 
costs ill both Courts. The respondents must 
pay the costs of this appeal. The two subsidiary 
appeals fall Avith the dismissal of the 
action, and the costs connected with them 
Avill form part of the costs of the Avhole 
proceedings, Avhich the respondents must 
bear. 

Appeal allowed. 

Solicitors for the Appellants: Messrs. 
T. L. Wilson .S- Co. 

Solicitiors for the Respondents: Messrs. 
Morgan, Price Co. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 202 op 1911. 
January 26, 1914. 

Present: — Mr. Justice Johnstone and 
Mr. Justice Chevis. 

DEV RAJ AND ANOTHER DEFENDANTS 

Appellants 

versus 

SHIV RAM — Plaintiff — and others — 

D EPE N dants — Respondents. 

Limitation Act (fX of 1908), 8ch, J, Arts, 
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120, 126, l2Q^8uit for dpclarafion that alienation 
will not affect plaintiff's rights — Property alienated 
house and 7iot land— Suit not by first reversioner 
— Inapplicability of Aidicles 123, 126 — Civil Pro- 
cedure Code (Act T’ of 1908', Order FII, r. 6 — Suit 
not 071 face of plaint time-barred. 

Article 126 of the Indian Limitation Act (IX of 
1908) covers only suits for land and comes in 
only when the suit is by tlio first reversioner. 

The words ‘set aside’ in Article 126 of the Limita- 
tion Act (IX of 1908) do not include a suit for a 
declaration that the alienation objected to should 
not affect plaintiff’s rights after the death of the 
alienor. To ask for a thing to bo ‘sot aside’ implies a 
prayer for immediate relief. 

Jagadamba Chaodhrani v. Dikhma Mohun Riy 
Chaodhri, 13 C. 308 (P. C.) 13 T. A. 84, distinguished. 

' Wliero a suit is not on the face of the plaint time- 
barred, Order V If, rule 6, of the Civil Procedure 
Code has no application. 

Second appeal from the decree of the 
Divisional Judge of the Jullundur Division, 
dated the 22nd December 1910, reversing 
that of the Subordinate Judge, first Cla.ss, 
Jullundur, dated 11th June 1910, dismissing 
tlie claim, 

Rai Bahadur Pandit Sheo Namin, for the 
Appellants. 

The Hon’ble Mr. Muhammad hhafi^ K. B., 
for the Resi)ondenta. 

ORDER. — The pedigree of this family, 
in so far as we require it for this case, is 
as follows: — 


Bal Kishan 



Tndarjit, Kagho Ram, 

Gonda, Bahadur, 

Moti Ram, 

I 

r 'i 

Shiv Saran, Dps Raj, 

defendant No. 4. defendant No. 3. 



Raja Ram, Asa Ram, d. s. p. leaving 

defendant No. 1. widow Tahl Devi, 

( defendant No. 2. 

Shiv Ram, plaintiff. 

On 4th April 1898 a mortgage-deed 

was executed whereby the house in suit 
was mortgaged by defendants Nos. 1 and 2 to 
defendants Nos. 3 and 4 for Rs. 1,400 
paid in cash at time of registration. 
Plaintiff sued for a declaration that 

this mortage, being without consideration 


and ‘^necessity”, .should not affect his 
reversionary rights. The suit was 
instituted on 25th February 1910, t.e., 
some 9 years 1 1 months after the 
date of the mortgage; but in his plaint 
Shiv Ram puts the date of accrual of 
cau.se of action at about a month before 
institution of suit, it being alleged that 
then the defendants finally refused to 
recognise plaintiff’s claim. 

Defendants Nos. 3 and 4 pleaded 
limitation. They also urged that defendant 
No. I’s consent to defendant No. 2’s 
alienation of lier share barred plaintiff’s 
claim as to that share; that the house 
was not ancestral, qua plaintiff; that 
plaintiff could not object to alienations 
made by his own father; that plaintiff 
acquiesced in the alienation; and that in any 
case the alienation was for consideration and 

necessity.” 

The first Court drew i.ssues, and 
proceeded to dispose in favour of plaintiff 
of the issue as to limitation by applying 
Article 125 of the Schedule to defendant 
No. 2’s alienation and Article 126 to that by 
defendant No. 1. It then found that, the father 
(defendant No. 1) being manager of the joint 
family, plaintiff had no power to sue and 
have the alienation set aside as having 
been made for unlawful proposes, appa- 
rently assuming without di.scussion that the 
loan was for family purposes. 

This was sufficient for disposal of the 
case; but the Court went on to hold that 
the house was not proved ancestral qua 
plaintiff, that defenant No. I’s consent 
validates defendant No. 2’s alienation ns 
against plaintiff, that the alienation was 
for consideration and ^’necessity,” and not 
for immoral purpo.ses, and that the 
plaintiff had acquiesced in the mortgage. 

Shiv Ram appealed to the Divisional 
Court, which noted that the respondents 
had not again raised the question of 
limitation which had been correctly 
decided below. It then went on to find 
that the house was ancestral, and that 
plaintiff and defendant No. 1 are joint, and 
quoted Bahadar Singh v. DesraJ (1) 
as authority for holding that, though 
consideration passed and though it is not 

(1) 63 P. R. 1901 (P. B.), 62 P. L. B. 1901. 
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hhewn that the money was Iwrrowed for 
immoral purposes, yet as “necessity” is 
not shewn, plaintifE must have his 
decree, which, however, will not prevent 
. the mortgagee-defendants from prosecuting 
any remedies they may have against 
defendant No. 1 and the property. That 
Court also held that defendant No. I’s 
consent to defendant No. 2’s alienation 
could not affect plaintiff’s right to object, 
and that it was not proved that plaintiff 
had ever acquiesced in the alienations. 

The mortgagee-defendants have now filed 
this further appeal and we have heard 
arguments and have arrived at certain 
conclusions, which we may summarise 
thus: — 

(i) The contention now urged for the 
first time that defendant No. 2 has daughters 
and their sons alive, who, as heirs, would 
under Hindu Law be preferred to plaintiff, 
is taken too late and cannot be heard 
now; ground of appeal 1 (^0. 

in) Grounds II (d) and (/) have not 
been argued before us and must be taken 
as given up. 

(m) Respondents’ Counsel’s argument 
that defendant No, 2 having under Hindu 
Law no share in the family property, the 
alienation should be looked upon as entirely 
defendant No. I’s alienation, is overruled. 

The lower Appellate Court has found 
that Raja Ram, defendant No. 1, and Asa 
Ram were not joint; and the presumption 
(not rebutted) from the acts of the 
parties and the pleadings is against the 
idea of their jointness. We find that it 
is not proved that defendant No. 2’s late 
husband was one of a joint Hindu family 
with defendant No. I, and thus the contention 
fails. 

itv) Leaving out of account for the 
moment a new point of view, to be 
noticed later, suggested by plaintiff’s Counsel, 
we find that this suit would be barred by time. 

The Articles of the Limitation Schedule 
that come in for discussion are Nos. 125, 
126 and 120. The first two allow 
twelve years from the occurrence of cer- 
tain events and the third six years only ; 
and we are of opinion that the third alone 
applied to the facts of the present case. 
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Article 125 runs thus: — 


Snit during the life of a 

Twel VC 

The dal^ 

Hindu or Muhammadan 

years. 

of tho* 

female by a Hindu or 

aliena-' •* 

Muhammadan who, if the 
female died at the date of 
instituting the suit, would 
be entitled to the possession 
of land, to have an aliena. 
tioii of such land made by 
file female declared to be 
void except for her life or 
until her rc-inarriage. 


tion. 


It does not apply because it covers only, 
suits for land, and further it comes in only 
when the suit is by the first reversioner. 
Here the suit is not ft r land, and defendant 
No. 1 is the first reversioner, not the plaint- 
iff. We may note that Counsel on both 
sides are agreed that Article 125 cannot b 
invoked in .this case. 


Article 126 runs thus : — 


By a Hindu governed by the 

T w e 1 V e 

When the 

law of tlie Mitalcitharn to 

years. 

alienee 

set aside his father’s aliena- 

takes 

tion of ancestral property. 


possession 
of the 
property 


Mr. Shafi contends that this Article does 
cover defendant No. I’s alienation because the 
suit is by a Hindu governed by the Mitak- 
shara Law and is directed against his 
father’s alienation of property. He argues 
that the words “ set aside ” include a suit 
for a declaration that the alienation objects 
ed to should not affect plaintiff’s rights 
after the death of the alienor, and in sup- 
port of the contention he quotes the Privy 
Council ruling in Jagadamha Cliaodhram 
V. DaJchina Mohan Boy Chaodhri (2). That 
ruling is concerned with a suit against an 
adoption. 

In the limitation law then in force Article 
129 corresponds to Ai*ticle 118 of the pre- 
sent law, and the phrase in the older law 
was “ to set aside ” an adoption. At pages 
319, 320 of the report their Loiviships said in 
effect that the phrase was not precise or 
exact and they gave reasons for holding 
that it should be taken as including a suit 
to have an adoption declared invalid 

(2) 13 0. 308; 13 I. A. 84 (P. 0.) 
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No doubt, in consequence of that ruling, 
the Legislature in the later law amended 
the phraseology and for to set aside an 
adoption ” substituted to obtain a declara- 
tion that an alleged adoption is invalid, 
or never, in fact, took place.” But it left 
unaltered the phrase set aside ” in Articles 
13, 14, 15, 44, 91 and 126 ; and as regards 
Article 126, we cannot but take it that this 
was done advisedly. 

The Legislature, as it were, conceded 
that in Article 129 (now 118) the wording 
required amendment, but at the same time 
decided that in Article 126 and the five 
other Articles named above the phrase set 
aside ” in its strict meaning should stand ; 
and it seems to us clear that to ask for a 
thing to be “ set aside ” implies a prayer for 
immediate relief, and not for a mere decla- 
ration that on the happening of a future 
contingency, of which the plaintiff may not 
be alive to take advantage, certain results 
will follow. 

As neither Article 125 nor Article 126 
applies, we have to fall back on Article 
120, and clearly if plaintiff has to rely on 
this alone, his suit is too late. But 
plaintiff urges further that he came of age 
at the age of 18, less than three years before 
suit, and thus should have the benefit of 
section 6 with section 8 of the Limitation 
Act. 

Mr. Sheo Narain replies that plaintiff did 
not plead this in his plaint and contends that 
under Order VII, rule 6, Civil Procedure 
Code, the point cannot be taken now. We 
agree, however, with Mr. Shafi that that rale 
has no application, inasmuch as the suit was 
not on the face of the plaint time-barred, and, 
therefore, it was not necessary to state in 
detail the grounds on which it was contended 
that the suit was within time. It is also 
noticeable that the first Court took it as 
needing no discussion that the suit was with- 
in time, and in the lower Appellate Court 
the then respondents did not raise the ques- 
tion of limitation at all. Indeed it is here 
for the first time that this rather difficult and 
intricate question of limitation has been fully 
sifted, and we think it is only fair to allow 
plaintiff to plead his age and sections 6/8 
aforesaid, which he would probably have 
done long ago, had he really been s^riop^^ly 


attacked in either of the lower Courts on the 
subject of time bar. 

If plaintiff succeeds in showing that his 
suit is within time, the defendants’ appeal 
will have to be heard further on the merits, 
Mr. Sheo Narain still having a right of reply 
on grounds I (a), (&), (c) and II (a), (/>), (c) 
and (e). 

It will be seen that in a note appended to 
his grounds of appeal Mr. Sheo Narain justi- 
fied his clients appealing here though plaint- 
iff had valued his suit at Rs. 600 only, on the 
ground that the real value of the suit was 
Rs. 1,400, the mortgage-money. The matter 
has to be decided on the wording of sec- 
tion 40 (1) (a) (iV), Punjab Courts Act, as 
it stood before its recent amendment by 
Punjab Act I of 1912. We have heard 
lengthy and learned arguments, but we do 
not think it necessary to explain at length 
why we consider that the suit does not carry 
a value of over Rs. 1,000. We are of opinion 
that plaintiff had the option of valuing as he 
pleased the reversionary and uncertain rights 
which he wished to safeguard; but this does 
not conclude the matter, for, in our opinion, 
the decree appealed against does directly 
involve a ‘ question respecting” the house in 
suit, and that house, mortgaged for Rs. 1,400 
cash, can safely be valued at over Rs. 1,000. 
This brings in a further appeal under the 
said section and settles the matter in favour 
of defendants-appellants. 

For these reasons we remand this case to 
the first Court through the lower Appellate 
Court for an inquiry into the date of birth 
of the plaintiff, who must show that he was 
under 21 when he instituted his suit. That 
Court should take all evidence on this point 
which the parties may think fit to produce 
and should forward the result with its opi- 
nion through the lower Appellate Court 
which should also record its opinion. Return 
in three months. One month for objections. 

Case remanded. 
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PRIVY COUNCIL. 

Appeal prom the Calcutta High Court. 

July 16, 1914. 

Present: — Lord Moulton, Lord Sumner, 
Lord Parmoor, Sir John Edge 
and Mr. Ameer Ali. 

Baja SRINATH ROY and others — 
Plaintiffs — Appe llants 
versus 

DINABANDHU SEN and others— 
Defendants — Respondents. 

Julkar rights-^Tidal aiid navigable rivera — Fi»h£ry 
rights^ Government » rigid to grant — Change of river 
course —^Right of owner or grantee to follow the river — 
Bengal haw —Govern ment gra nt — Evidence — Pri vy 
Council Practice —Estahlinhed rules not to he superseded 
unless unjust — Foreign rules, considei'ations to he horyte 
in mind in applying — English tenures and Bengal 
zemimlari rights, whether identical — Analogy of English 
haw, whether should he resorted to when Indian Law is 
clear — Julkar right classified in English Law as a profit 
a prendro, effect of. 

The right of the Government of India to grant a 
several fishery in a tidal navigable river exists apart 
from the ownership of the bed of the river, and the 
right of fishery follows the river whatever course it 
may take. In other words, the grantee of julkar 
rights in the old channel can continue to enjoy them 
in the now one, whether the change in.the river’s 
course is a sudden or a gradual one. Therefore, in 
Bengal the Government’s grantee can follow the 
shifting river for the enjoyment of his exclusive 
fishery so long ns tho waters form part of the river 
system within tho upstream and downstream limits 
of his grant, whether tho Government owns tho soil 
subjacent to such waters as being the long-established 
bed, or whether the soil is still in a riparian pro- 
prietor as being the site of tho river’s recent encroach- 
ment. 

Case-law on tho subject reviewed. 

Tho more fact that the julkar right is classified in 
the language of the English Law of real property as 
a profit a prendre in alieno solo does not prevent its 
proprietor from being entitled to follow tho river in 
its natural change . 

The evidence of a Government grants of an exclu- 
sive fishery in navigable waters ought to be conclu- 
sive and clear 

In tho caso of grant made by Government 

prior to tho Decennial Settlement, as pattahs or other 
mtinimonts evidencing the grants are rarely forth- 
coming, resort must bo had to secondary evidence of 
them, or to tho inference of a legal origin to be drawn 
from long user. 

^ In proposing to apply the juristic r lies of a distant 
time or country to tho c mditions of a particular 
plapo/at the present day,'<fegard must bo had to the 
physical, social and historical conditions to which 
that rile is to be adapted. 

The analogy of an Briglish rule can hardly be 
prayed in aid when Indian Logislatiiro has an es- 
tablished and different rule on the same subject. 

English tenures and Bengil zemindiri rights do not 
full oorres;iind to oip auothor, 


Tho Judicial Committee would bo slow to disturb 
decisions by which rules, govoi’ning extensive and 
important rights, have boon established, and unless 
they could bo shown to be manifestly unjust or 
flagrantly inexpedient, their Lordships would not 
supersede them. 

Appeal from a judgment and decree of the 
Calcutta High Court, dated March 11th, 1908, 
reversing those of the Additional Subordi- 
nate Judge of Faridpur, dated June 30th, 
1905. 

FACTS will appear from their Lord- 
ships’ judgment. 

Messrs. Be Gruyther, K, 0., and Bnnne, for 
the Appellants, contended that the appellants 
had established their title to the julkar in the 
Padma river and the limits and area of the 
said julkar rights. The ekjai hoftfhud of 
1790, hakikat chowhaddibandi of 1795, dmvl 
kahullats of 1793 and 1709, issumnavisi 
mauzaJiivari of 1821 and a rohakari of 1861 
left no doubt that they were granted julkar 
rights in the Padma. The proceedings in 
litigation in 1797, although between the ap- 
pellants and another party, fixed tho limit of 
the julkar in question as did the maps and 
other transactions extending over a long 
period. The stream in dispute was a branch 
of the Padma falling within the limits of the 
julkar. It admittedly flowed for a consider- 
able distance through and over the lands 
belonging to the appellants. 

[Lord Moulton; — You are following the 
river when it flows.] 

If a river changed its bed the owner 
of. julkar rights had the right to enjoy 
them in the new channel. It made no 
difterence whether the new bed of the 
river was on the land belonging to another 
person. The owner of the fishery had a right 
to follow the current together with the open 
channel all closing or closed channels abandon^ 
ed by the river right up to the time when the 
channel became finally closed at both ends. 
So long as the river retained its navigable 
character it was subject to the rights of the 
public and the fishery remained in the person 
who was grantee from the Government. The 
julkar rights in the river extended over a 
piece of water formed originally by tho river, 
but so far dried up as to be disconnected from 
it, except in the rains during and after floods. 
The julkar rights were settled with the 
appellants’ predecessors many years ago. 
By virtue of the Settlement conferred on them 
hey were entitled to exercise the right of 
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fishery in the river wherever it flowed within 
the limits prescribed in the Settlement itself. 

Reference was made to Forbes v. Meiir Ma^ 
Imned Hossein (l); Ishur Chand Ram v. Ram 
Ohand Mokherji (2); G bind Ckunder ShaJia v. 
Khaja Abdool Ounnie (3); Krishnendro Roy 
Chowdhry v. Maharanee 8ivmo Moyee (4); 
Tarini Churn Sinha v. Watson ^ Co., (5); 
Jogendra Narayan Roy v. Crawford (6); Bhaba 
Prasad v. Jagadindra Nath Rai (7). 

Mr. Lowndes^ for the Respondents, contended 
that there had been no grant of fishery from 
the Government, either by prescription or by 
adverse possession. Supposing there was a 
grant, it could not go beyond zemindari. 
Supposing also that there was full grant and 
not confined to the zemindari^ it would not 
cover subsequent streams on another person’s 
land. This vas a point of law. The origin of 
the right was that the Crown owned the beds. 

[Lord Moulton: — The Crown is ultimate 
owner of all land.] 

If exclusive right of fishery in tidal 
rivers was claimed, it must be proved by 
direct grant or by prescription. The 
first case decided in India said that there 
was no law upon fishery in India and, there- 
fore, they must go to the Code of Justinian. 

[Lord Moulton: — ^Right of the public in 
tidal rivers overrides everything.] 

The proprietary right subsisted in the land 
forming the bed of a changing river. 

[Lord Moulton; — ^Your arguments are based 
upon the theory of ownership in land in tidal 
rivers in England.] 

The Carlisle Corporation v. Graham (8) laid 
down that a several fishery could not be ac- 
quired even in a tidal river if the soil belonged 
not to the Crown but to a subject. 

[Lord Moulton: — ^Very much in your 
favour, but not in favour of your case,] 

Right of fishery goes with the land. 

[Lord Moulton: — Zemindar grants fishery 
to Af land on one side belongs to him and on 
the other to C. The river begins changing 
the bed, away goes fishery.] 

In India if there was no definite law, as 
in this case, equity and justice would govern. 

(1) 12 B. L. B. 210 at p. 216 (P. C.); 20 W. K. 44. 

1 2) 1 S. D. A. B. 221; (1807) 1 Morley’s Digest 661. 
8) 6 W. B. 41. 

4) 21 W. B. 27. 

6) 17 0.968. 

6) 32 C. 1141; 2 C. L. J. 569. 

7) 83 0. 16; 9 C. W. N. 934. 

8) (1869) 4 Ex. 861 at p. 870; 88 h. J Ex. .226; 21 
L. T. 133; 18 W. B. 318. 


[Lord Sumner; — I f it is only judge-made 
history of law, you cannot apply it to another 
case.] 

[Lord Moulton: — Fishery belongs to , one 
and soil to another. Fishery is quite in- 
dependant of the soil.] 

The land belonging to one was under water; 
he had possession on it and other things as 
well as fisheries. 

[Lord Sumner: — I may say, — My land is 
overflowed: I can build on it if, I like,] 

[Lord Moulton. — The Magna Charta .said 
you cannot make private rights in tidal 
and threw fishery open to the public.] 

In so far as alluvion and diluvion were 
concerned English Law was to be applied as 
it stood in case of non-tidal rivers. In 
Babon Mayacha v. Nagu Shravneha (9) fishery 
was entirely governed by the English Law. 

[Lord Moulton: — Supposing at seaside land 
is submerged, do you think people could not 
follow their fish there?] 

This case stood by itself. 

[Lord Moulton*. — He proves boundary up- 
stream and downstream. Then there can be 
no doubt]. 

Gardner v. Hodgson^s Kingston Brewe^'y 
Co, Ld., (10) as to the Common Law was an- 
other argument in his favour. 

[Lord Moulton. — Enjoyment for a long 
time is not peculiar to the English Law.] 

It had been asserted against the public and it 
was an exclusive right. Julkar was exclusive 
right against the public. It would be very 
unjust to deprive one of the use of his land 
without even giving him the right to fish in 
the water submerging it. 

Reference was made to Gopeenath Roy v. 
Ramachunder Turkhunker (11); Luckhee Basse 
V. Khatima Beebee (12); Nabikishen Boy v. 
Nehchoolanund Gosain (13); Gureeh Hossain v. 
Lamb (14); Nobin Chunder Roy v. Radha 
Pearee Bebia (15): Carlisle Corporation v. 
Graham (8); Foster v. Wright (16); Halsbury’s 
Laws of England, Volume XIV, tit. Fishery. 
Mr. BeGruyther, in reply. 

(9) 2 B. 19 at pp. 32, 33. 

(10) (1903) A. 0. 229; 72 L. J. Oh. 668; 62 W. B. 
17; 88 L. T. 698; 19 T. L. B. 468. 

(11) (1808) 2 Sevester’s Bep. 467^^.; 1 Mao. Select. 
Bep. 228. 

(12) (1863) 2 S. D. A. B. 61. 

(13) (1866) 2 Sevoster’a Bep. 466 note, 
h4) (1869) 20 S. D. A. B. 1867. 

(16) 6 W. B. 17. 

116) ((878) 4 0. P. D. 438; 49 L. J. 0. P. 97; 44 J. 
P. 7. 



INDIAN OASES, 


46d 


'yorxxvl 


SRINATH ROY V, DINABANDHO SEN. 

JUDGMENT. 

Lord Sumner. — In this action the plaint- 
iffs claimed, as proprietors of a several 
fishery in certain tidal navigable a aters in 
Eastern Bengal, a decree for possession 
of an exclusive fishery in a portion of a 
river channel, of which the principal defend- 
ants own both the bed and* the banks. 
They succeeded before the Additional Sub- 
ordinate Judge of Faridpur and failed on 
appeal to the High Court at Calcutta. 
Hence this appeal to their Lordships’ 
Board. 

There is a section of the river system of 
the Lower Ganges, between Dacca on the 
jleft bank and Faridpur on the right, where 
the great stream divides and for many miles 
runs in two channels roughly parallel with 
one another. The general course is to the 
south-east. The northern of the two 
channels is much the larger, but the 
southern, the smaller of the two, is itself 
wide. Both channels are tidal and navi- 
gable. 

The streams in the Gangetic delta are 
capricious and powerful. In the course 
of ages the land itself has been deposited 
by the river, which always carries a pro- 
digious quantity of mud in suspension. The 
river comes down in flood with resistless 
force, and throughout its various branches 
is constantly eroding its banks and building 
them up again. It crawls or races through 
a shifting network of streams. Some- 
times its course changes by imperceptible 
decrees ; sometimes a broad channel will 
shift or a new one open in a single night. 
Slowly or fast it raises i.slands of a sub- 
stantial height standing above high water 
level and many square miles in extent. 
Lands so thrown up are called cliurs, 
and it is by c/mr-lands formed at some 
unknown though probably not remote date 
that the northern and southern channels in 
question are at present divided. 

In the year 1897 a channel was broken 
through the defendants’ c^^ir-land in ques- 
tion. Though relatively small, even this 
stream was of considerable size ; it is navi- 
gable for small craft, and is certainly 
within the ebb and flow of the tide. This 
new branch probably followed a line of 
depressions already existing, one end of 


which was actually an arm running up 
from the northern river. 

The plaintiffs claim the exclu.sive fishery 
in this new navigable channel as falling 
within the upstream and downstream limits 
of their several fishery, and allege that the 
defendants are tespassers when they fish 
in it. The defendants justify their claim 
to fish in a portion of this channel as part 
of the rights of owners of the subjacent 
soil and of persons claiming under them. 

That the plaintiffs are entitled to some 
fishery right in the river waters generally, 
not far distant from the site in question, 
never was much disputed, and was admit- 
ted by the respondents before their Lord- 
ships’ Board, but they dispute its origin 
and its extent. They say that this branch 
is of origin so recent that no title by pres- 
cription or adverse possession arises as against 
themselves; that they are not affected by 
evidence of prescription against third parties; 
that even a several fishery, duly created 
in the main stream by the Government of 
India in right of the Crown, w^ould not 
extend to this new branch, still le.ss would 
rights acquired in the main stream by pres- 
cription against other riparian proprietors 
be exerci.sable in it ; that the evidence 
neither establishes such bounds for the alleged 
exclusive fishery upstream and downstream 
as would bring this branch between them, 
nor sho>>s that in fact anyjwZArar right was 
ever created by Government at all. In 
substance the trial Judge found for an actual 
Government creation of the plaintiffs’ right, 
as well as for the boundaries claimed by 
them. The High Court concluded against 
the plaintiffs on the question of the extent 
of their julkar rights without determining 
their origin. 

The evidence of the origin of the plaint- 
iffs’ rights is documentary, and does not 
depend on the credibility of witnesses. 
Chur Makundia is the name of the plaint- 
iffs’ pergunnah. They produced among 
many other documents (i) an ekjai 
hastbnd in respect of it for the year 1790, 
which showed that it then included a 
mahal jnlkar ; {it) a hakikat cliowhaddihandi 
of the lands and jamas of that pergnnnah 
for the year 1795, which showed that the 
name of the jnlkar mahal w'as River 
Brkbanta and Bil Baor with specified 
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boundaries, of which the Kole Churi’ of 
Alipur alone can now be traced by name, 
(ni) (laid kahiUyafs of 1793 and 1799, 
specifying the amount of the dmvUjumma 
of the jtilkary and (uO an tssnmnavisi 
monzahwari of 1821 mentioning the jtilkar 
in the river Balabanta as a mouza of 
pergunnali Chur Makundia. They put in 
(r) a robakari of the Court of the Collector 
of Faridpur, dated 11th January 18(31, by 
wliich the Government recognised that 
this jttlkar had been included as a 
mahnl in the zemindnri pergunnali Chur 
Makundia (formerly Touzi No. 110 in the 
Dacca Collectorate, and now No. 4,000 in 
that of Faridpur), since before the Decennial 
Settlement. It named the upstream and 
downstream limits, and stated that the 
Balabanta river, in which it was enjoyed, 
was the same as that known in 1861 • as 
the Padma, that is the larger and more 
northerly of the two branches of the 
Ganges above described. The more southerly 
has been known for some jifty years as 
the Bhubaneshwar. 

Some evidence, not very distinct, was 
given at the trial, apparently for the 
purpose of showing that no grant from 
the Government was any longer to be 
found among the papers belonging to the 
plaintiffs’ zemindari, but no point seems 
to liave been made then or since that the 
proper searches had not been made. 
Although, on the other hand, when 
Government has created a separate estate 
of julkar at tlie period in question, it is 
usual to find some entry of it in the 
Decennial Settlement papers, no evidence 
was forthcoming to show that julkar grants 
made prior to the Decennial Settlement or 
that Settlements witli zemindars made at 
the time of it must necessarily have taken 
the form of pattalis or some other muniments 
which should now be in the zemhidar's 
possession, or be recorded in the Govern- 
ment archives still in existence. In practice 
such original grants are but rarely 
forthcoming now, and resort must be had 
to secondary evidence of them or to the 
inference of a legal origin to be drawn 
from long user [Garth, C. J., in Jton Das 
Mai V. Mahomed Jaki (17)], The trial 


Judge was satisfied that the plaintiffs had 
proved a Government grant or Settlement 
about the end of the eighteenth century. 
He was overruled by the High Court, 
not on the ground that no sucli grant was 
proved, but that it was not shown to 
have been a grant of a several 
fishery of wide extent. The High Court 
thought that in reality it was only 
appurtenant to the plaintiffs’ actual pergurinah 
and was limited by its riverine bounds. 

Their Lordships accept the rule laid 
down in the case of Hold Das Mai v. 
Mahomed Jaki (12) [following the English 
rule in Fitzwalfer's case (18)] that the 
evidence of a Government grant of an 
exclusive fishery in navigable waters ought 
to be conclusive and clear, but ' they are of 
opinion that, in so far us such evidence 
can now be expected to be forthcoming 
as to particular grants more than a 
century old, the evidence in the present 
case was sufficient to show that the 
competent authority — tlio Government 6f 
India in right of the Crown — did actually 
grant to the plaintiffs’ predecessors-in- 
title, or settle with them so as in effect 
to grant, a julkar right of several fishery 
in certain of the waters of the portion 
of the Ganges system in question. 

The next point is one of metes and 
bounds. This depended partly on the 
above-named documents, partly on the 
records of certain litigation with the 
neighbouring zamindars of Pergunnali Bikram- 
pur and persons holding under them in 
1816 and 1843, put in as part of the 
history of the fishery and of the claims 
made to it, partly on the testimony of 
living painidarsy ijaradars, fishermen, and 
so on, and the local investigations of an 
Amin deputed by order of the Court. The 
Amin's reports and maps were accepted 
in both Courts, and by both parties on the 
present appeal. The plaintiffs’ case de- 
pended on fixing by means of the above 
materials, supplemented by a series of 
maps from 1760 onwards, four points 
roughly forming a parallelogram, within 
which their alleged julkar rights lay, the 
western or upstream boundary and the 
eastern or downstream boundary In each 


(18) (1686) a Keblo 242| 1 Mod. 106; 84 £. B. 699i 


(17) 11 0. 434 (F. B.). 
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case extending from points north of the 
northern or larger channel, the Padma, to 
points south of the southern or smaller 
channel, the Bhubaneshwar, and the hem 
I'n qm of the dispute falling between them. 
The defendants contended, that in so far 
as any certain points were proved at all, 
the materials relied upon only showed 
that the fishery did not extend into any 
part of the Padma, but was limited by 
the right or southern bank of the main 
stream and thus excluded it. They 

pointed out that the Paridpur Collectorate 
was bounded by the right bank of the 
Padma, the whole breadth of the main 

stream being in the Collectorate of Dacca, 
and they argued that the rohakari of 1861, 
which was the strength of the plaintiffs’ 
case, proved at most a recognition of a 
fishery right, which stopped short of 

those waters in which it Avas now 

essential to the plaintiffs to make good 
tlieir claim. 

A sufficient answer is made by the 
plaintiffs. They obtain early evidence of 
the actual position of the points forming 
their boundaries north of tlie main stream 
from proceedings in suits decided in their 
favour between themselves or their pre- 
decessors-in-titlo and the oAvners of the 
Bikrampur zeviindari, Avho claimed some 
julkar rights in the main Padma also, 
and by means of such proceedings in 
1797, 1816 and 1843, by means of other 
similar proceedings in litigation Avith some of 
the present defendants in 1894, 1896 and 1897, 
and also by a long succession of ijam 
kabnliynts and paftalis, Avhich they put in 
evidence, they prove de facto possession, as 
under their julkar rights, of the Avhole 
fishery in both streams betAveen their 
upper and their lower limits. It is an 
intricate task to trace the Aarious spots 
mentioned from map to map, because of 
the periodic diluviation of trees and 
houses, though these are the least transient 
of the landmarks available. Matters are 
also complicated by variations in the 
names of the rivers, BhubaneshAvar, 
Krishnapur, Narina, Padma, and Balabanta 
or Balbanta. The result, however, is 
sufficiently clear. Further, the decision 
recorded in the rohakari of 1861 was 
appealed to the Commissioner of the 


Division at Dacca, who at that date 
exercised appellate jurisdiction in such 
matters over the Collectorate of Faridpur, 
and he affirmed the decision below. As 
this decision proceeded on the footing that 
the julkar claimed extended over the 
waters of the Padma, and was a valid 
julkar included in the Permanent Settlement, 
it may reasonably be inferred that the 
Commissioner of Dacca took note that the 
parties entitled to the julkar claimed 
rights Avithin his Collectorate, and finding 
nothing in the Dacca records to the 
contrary, affirmed the decision below for 
Dacca as well as for Faridpur. 

The trial Judge, following a long and 
considerable body of decisions in Bengal, 
held that, if the plaintiffs’ rights in this 
stream or streams out of which the new 
branch opened were once established, they 
would extend to the Avaters of the new 
branch as soon as it was formed^ a 
principle which is conveniently called ‘ the 
right to folio Av the river.” It does not 
appear that this current of authority was 
challenged or doubted either before the 
trial Judge or the High Court; certainly 
its authority AA^as binding upon both. The 
defendants’ case simply was that in fact 
neither the plaintiffs nor their prede- 
cessors-in-title could be shown ever to 
have enjoyed or to have been entitled to 
any julkar right except that lying within 
the boundaries of their zemindari and 
appertaining thereto. The High Court 
appears to have arrived at a conclusion 
in faA’our of the defendants’ argument 
mainly in consequence of the view taken 
of the true meaning of the judgment of 
1816, and of the significance of the 
thakhast map of 1862, and a marginal 
note upon it. It is not necessary to 

examine the language of the judgment of 
1816 in detail, but their Lordships are 
unable to hold that it excluded the 

main or northern stream from the 

plaintiffs’ fishery, either expressly or by 
implication. The language is obscure, 
but, as their Lordships read it, the 
plaintiffs’ construction of it was right. The 
thak map was pressed beyond its legiti- 
mate effect. It was concerned only with 
that portion of the fishery Which fell 
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•^vithin Pergnnnah Bikrampur, and was 
‘inconclusive. 

The question of the efEect of deltaic 
chanj?es in a river’s course upon the 
exclusive right of fishing in it appears 
in the Indian decisions as long ago as 
the beginning of the last century. It was 
laid down in 1807 that if a river 
^changes its bed the owner of julkar 
rights in the old channel continues to 
.enjoy them in the new one [ishur Cliand 
Bam v. Bamchund Mokhurji (2)]. The 
.converse case occurred in the following 
year. A landowner sued the owner of 
julkar rights in a tidal river for taking 
possessicm nf a jheel formed on his land 
by the overflow of the river. The channel 
of the river had not altered, the jheel formed 
no part of it, and was only connected with it 
at the river’s highest stage. Accordingly, it 
was held that the owner of the fishery, 
having no right over the plaintiffs’ land, 
had no right to the fishery in waters 
thus formed upon his lands, \_filopeenath 
Boy V. Bamchuuder Turklnnkar (11)]. This 
as.sumed some right of following the river 
and placed a particular limit upon it. It 
will be observed so far that whatever may 
have been the basis for the right of 
jvlkar in the river, the right of fishing 
in the jheeU was treated as belonging to 
tlie owner of the subjacent soil, a right 
which was shortly after, in 1813, held to 
be severable from the ownership of the 
soil, so that the bare grant by the 
landowner of the right of fishing in the 
jheel did not in itself convej’^ any property 
in the soil [,Lnkhee JDasee v. Khatinah 
Beehee (12)]. Why the owner of julkar 
right in the river has or may have an 
enjoyment of that right co-extensive with 
the waters of the river which permanently 
form part of it, though they have changed 
their course, is not stated. Not improbably 
it rested on local custom, for the Bengal 
Alluvion and Diluvion llegulatiori (XI of 
1825) is careful in a cognate matter to 
keep local custom alive. At any rate the 
principle was well established as early a.s 
1808 that a right of fishery follows the 
river whatever course it may take, for 
the ground on which in Gopeenath^s case (11) 
the High Court allowed the appeal from 
the Court below, which bad acted on this 


tl914 


principle, is simply that in point of fact 
the jheel in question, though formed by 
the river’s overflow, was no longer so 
connected with it as to form part of the 
river. This was long considered to have 
been the effect of these decisions. Mr. 
Sevester’s note upon them in Yol. II, page 
467, of his reports is, “A general right 
of fishery in river, when not otherwise 
defined, is restricted to the channel of the 
river and water considered to form part 
of it, not extending to adjacent lakes or 
other pieces of water occasionally supplied 
by overflowings of the river but not 
actually connected with the channel of it.” 
The rule was so applied in 1856 
{Nuhkishen Boy v. Vchchootanwid Gosain 
(13) j and in 1863 [,Ramanath Thakoor v. 
Erihanclmnder Bonnarjee (19)]. In the 
former it was held that the right of 
julkar in the river was confined to the 
river and .streams flowing into or from it, 
exclusive of jheels not connected with 
the channel but extending to watercourses 
which though not immediately within the 
great channel of the river adjoin or flow 
into it or are supplied therefrom; their 
right consists of the flowing stream and 
the adjuncts flowing from or into it.” In 
the latter the limitation of the river’s 
adjuncts flowing from or i.ito it was held 
not to extend to adjacent sheets of water 
with which the river communicates only 
when in flood. “We think,” says the 
Court, “the grant of julkar must bo 
construed as prima facie confined to the 
rivers and sheets of water communicating 
therewith to which the plaintiff might get 
access without trespassing on the land.” It 
is true that these two decisions do not 
specifically deal with the case of the 
changed channel of a deltaic stream, but 
they do clearly lay down rules for 
defining tlie area of the waters in which 
the julkar right is to be enjoyed, which 
carry it beyond tlie limits of actual 
navigability though confining it to waters 
which are adjuncts of the navigable 
stream. They make the right depend on 
the identity of the river in which it is 
enjoyed and do not confine it to such 
waters of that river as are superimposed 

(J9) (1863) 2 Sevestor 463. 
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on the very land once owned by the 
grantor of the right. The current of 
decision was not unruffled by doubts. The 
Court observes in 1859 in Gureeb Kossein 
Chowdhree v. Lamb (14): “The part of the 
country through which the Megna flows 
is intersected with innumerable creeks 
into which the tide from the main river 
flows. The right of fishing in these tidal 
creeks belongs of right to the owner of 
the property into which they flow,” but 
this case is explained by the fact that 
the part of the river in question was 
almost if not quite an arm of the sea. 
An opinion was indicated in 1864, though 
not absolutely necessary to the decision, 
in Moharanee Sibessury Dahee v. Ltikliy 
Dabee (20) that the extension [^of rights 
of fishery, in consequence of an expansion 
of the river in which they were enjoyed, 
ought to depend, as questions of alluvion 
would, upon the rapidity of the expansion. 
If sudden, it would work no change in 
the ownership of the submerged soil, and 
so cause no extension of the jtdkar right; 
it would do both if it took place by 
gradual and imperceptible advances. The 
Court here inclined to connect the right 
of fishing indissolubly with the right to 
the soil subjacent to the waters in which 
the fishery right was enjoyed. In 1866 
came two somewhat contradictory decisions. 
The Court in Nobin Ohunder Jloy Chowdhry 
V. liadha Pearee Debia (15) scouted as 
“preposterous” a claim to follow the diverted 
wateis in which the plaintiff had the 
fishery, but this was without discussion of 
the authorities, and the claim was alleged, 
not against the owner of the soil over 
which the diverted waters flowed, but 
against the owner of the fishery in the 
waters of another river into which the 
plaintiff’s river had burst and discharged 
itself. In the second case, Gobind Chmider 
Shaha v. Khaja Abdml Gunnie (3), the 
plaintiff and defendant, joint owners of 
land and of a fishery, had made a 
partition of the land but not of the 
fishery, and the plaintiff sought to oust 
the defendant from fishing over the land 
which now belonged exclusively to him, but 
had been overflowed by a change in the 


(20) 1 W. B. 88. 


course of the waters. Sir Barnes Peacock 
in dismissing the suit observes; “Still, the 
fishery existed in that part of the river 
out of which the fish was taken, although, 
by a change in the course of the river, it ran 
over that portion of thelland which was allotted 
to the plaintiff under the hutimray Again, in 
1873 [^Krishnetidro Roy Chowdhry v. Maharanee 
Snrno Moyee (4)] the Court somewhat 
reluctantly followed the rule, which it 
deemed to be settled, that the owner of 
the fishery where the river’s channel has 
changed has “a right to follow the 
current,” that he may not only follow 
the river to any channel which it may 
from time to time cut for itself, but may 
continue to enjoy together with the open 
channel all closing or closed channels 
abandoned by the river right up to' the 
time when the channel became finally 
closed at both ends.” Upon the facts of 
that case it is the latter part of this 
proposition that is directly involved in 
the decision. The whole question was 
learnedly reviewed by Mr. Lai Mohun 
Doss in 1891 in his Tagore Lectures on 
the Law of Biparian Bights, who, (pages 
372, et seq.) while admitting a settled 
current of authority in India to the 
contrary, urges the very arguments and 
conclusions of the now respondents and 
relies on the same authorities. Nevertheless, 
after this discussion had brought the 
question again before the Courts and the 
profession, the High Court in a critical 
decision aflBlrmed the long-standing rule. 
This was in 1890 in the case of Tarini 
Clmm Sinha v. Watson ^ Co, (5). The 
questions were directly raised: “Can a 
right of julkar in a public navigable 
river exist apart from the right to the 
bed of the river, or must it necessarily 
follow that right?” “Do the defendants 
lose their vested right by a change in the 
river’s course, though the river still is 
navigable and subject to public right?” 
This case raised the very question which 
has been in debate lief ore their Lordships, 
for the change in the river’s course was 
a sudden one taking place in the course 
of a single year and not by imperceptible 
or slow encroachment. The answer given 
by tlio Court was in favour of the owner 
of the right of fishing in the river. It 
purported to follow a converse decision 
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in Grey v. Anuncl Mohun Moitro (21) and 
.decided that “so long as the river retains 
its navigable character, it is subject to 
the rights of the public, and the fishery re- 
mains in the person who held it under a grant 
from the Government.” In Gray's case (21) a 
change of channel had left an old bed 
either dry or containing only pools 
disconnected with the river, and it was 
held that what the river had abandoned, 
albeit part dry land and part jheels, 
became private property. Thenceforth it 
belonged to the riparian owners who could 
claim settlement of it from Government, 
and the reason given is that “the right 
of the defendant” (the owner of the 
fishery), “being granted out of and part 
of the Government’s right to the river, 
no longer exists when the Government’s 
right is itself gone.” Thus it will be 
observed that in Tarim's case (5) the Court 
conceived itself to be reducing the 
subject to symmetry by deciding that 
while on the one hand the owner of the 
fishery rights in the river lost them 
where there was permanent recession of 
the river, he increased them where there 
was permanent advance of the river. In 
the latter case the Court disregarded the 
conception of Government right to the 
river as being an incident of Government 
right to the subjacent soil, and treated 
the Government right and the right of 
its grantee in respect of the fishery as 
subsisting in the river wherever that 
river might flow, and not as subsisting in 
'flowing water only where and so long as 
it flowed over soil vested in the Govern- 
ment. This view has since been treated 
as e.stablished. That the julhnr right in 
the river extends over a piece of water 
formed originally by the river, but so 
far dried up as to be disconnected from 
it, except in the rains, during and just 
afW floods, was decided in 1905 in 
Jogendra Narayan Jioy v. Crawford (6). 
The ground of the decision is that such 
water is still part of the river system, 
and when that is so in fact the right of 
fishing persists in respect. of it. This is the 
case of retrocession. So too in the case of 
Bhaba JPrasad v. Jagddindra Nath Rai (7) in 
the same year the principle is thus expressed, 

(21) (1864) W. R. 108. 
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“the .iulkar rights were settled with the 
plaintiffs’ predecessor many years ago. The 
plaintiffs, by virtue of the Settlement 
confericd upon them, are entitled to 
exercise the right of fishery in the said river 
Brahamputra wherever it flows within the 
limits prescribed in the Settlement itself.” 
Both those cases purport to follow Tarini's 
case (5), which was a case of an 
advance of the river into a newly-formed 
channel, and the rest of a long lino of 
settled authorities. It must now bo taken 
as decided in Bengal that the Govern- 
ment’s grantee can follow the shifting 
river for the enjoyment of his exclusive 
fishery so long as the waters form part 
of the river system within the upstream 
and downstream limits of his grant, 
Avhether the Government owns the soil 

subjacent to such waters as being the 

long-established bod, or whether the soil 
is still in a riparian proprietor as being 
the site of the river’s recent encroachment. 
Their Lordships were strongly and ably 
pressed to disregard, or at least to 
qualify, these decisions. The points made 
were (a) that in principle the riglit to 
grant a several fisliery in tidal navigable 
waters is so essentially connected with 

the right to the soil and the bed of the 

channel, that no fishery right can exist 
where the grantor of the several fishery 
never has owned the subjacent soil; (/j) 
that in any case the acquisition of fresh 
waters can go no further and can proceed 
no otherwise than the acquisition of fresh 
soil by alluvion, and, therefore, that an 
expansion of waters within which a jiilkar 
right exists can only carry with it an 
extension of the jiilkar right if it has 

taken place by imperceptible encroachments 
upon the land, and not by sudden 

irruption; and (r) that it would be grossly 
unjust to hold that the natural misfortune 
which swamps a landowner’s soil by a 

river’s encroachment should be accompanied 
by a legal ouster from such enjoyment as 
the natural disaster has left him. In 
extension of the last point it was argued 
that the disputed site in fact covered the 
sites of former enclosed j heels which 

belonged to and had been enjoyed by the 
defendants, and that no trespass could be 
committed as against the plaintiffs in any 
view by fishing where the defendants had 
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formerly been accustomed and entitled to 
fish in waters overlying their own land. 
This question of fact, which seems not to 
have been passed upon by the Courts 
below, was not sufficiently made out, but 
even if it were, it appears to be covered 
by the general argument. 

For these contentions reliance was 
placed on the OarUsle Corpimtwn v. Graham 
(8) when Kelly, C.B., says: “We are 
called upon to decide the question which 
now arises for the first time, — Is the 
several fishery of a subject in a tidal 
river, the waters of which permanently 
recede from a portion of its course and 
flow into and through another course, 
where the soil and the land on both 
sides of the new channel thus formed 
belong to another subject transferred from 
the old to the new channel, and so a 
several fishery created in and througliout 
such new channel, or in some, and if 

any, in what part of it? In the case of 

Murphy v. llyan (22) O’Hagan, J., in 
delivering the judgment of the Court, 
says: ‘But whilst the right of fishing in 
fresh water rivers in which the soil 
belongs to the riparian owner is thus 
exclusive, the right of fishing in the sea, 
its arms and estuaries, and in its tidal 
waters, wherever it ebbs and flows, is 
held by the Common Law to be puhlicl 
juris and so to belong to all the subjects 
of the Crown; the soil of the sea, and its 
arms and estuaries and tidal waters being 
vested in the Sovereign as a trustee for 
the public. The exclusive right of fishing 
in the one case, and the public right of 
fishing in the other, depend upon the 
existence of a proprietorship in tlie soil 
of the private river by the private owner, 
and by the Sovereign in a public river 
respectively.’ And this is the true 
principle of the law touching a several 
fishery in a tidal river. If, therefore, the 
right of the Crown to grant a several 
fishery in a tidal river to a subject is 
derived from the ownership of the soil, 
which is in the Crown by the Common 
Law, a several fishery cannot be acquired 
oven in a tidal river if the soil belong 
not to the Crown but to a subject. And 

(22) 2 Ir. Rop. C. L. U3 at p. 149; 16 W. R. 678. 


all the authorities, ancient and modern,' 
are uniform to the effect that if, by the 
irruption of the waters of a tidal river, 
a new channel is formed in the land of 
a subject, although the rights of the 
Crown and of the public may come 
into existence and be exercised in what 
has thus become a portion of a tidal river or 
of an arm of tho sea, the right to the soil 
remains in tho owner, so that if at any time 
thereafter the waters shall recede and the 
river again change its course, leaving the 
new channel dry, the soil becomes again the 
exclusive property of the owner, free from 
all rights whatsoever in the Crown or in tho 
public.” 

With this case has to be considered also 
Foster V. Wriglit (16). There tho proprietor 
of a right of fishing in the Lune, at that part 
neither tidal nor navigable, was held entitled 
to “ follow his river ” when the river had so 
far shifted its course as to flow over 
another’s land, and the person, to whom the 
land which came to form its new bed had 
previously belonged, was held to bo a 
trespasser when he fished in its new channel. 
The change of bed had been gradual, 
perceptible and measurable over considerable 
periods of time, but from week to week im- 
perceptible. It was held that the imper- 
ceptible changes had had tho effect of 
producing an accretion to the land of the 
owner of the fishery, and that “ the river had 
never lost its identity nor its bed, its legal 
owner,” (page 446) ; ‘'ho has day by day and 
week by week become the owner of that which 
has gradually and imperceptibly become its 
present bed, and the title so gradually and 
imperceptibly acquired cannot be defeated by 
proof that a portion of the bed now capable 
of identification was formerly land belonging 
to the defendant or his predecessors -in -title.” 
The Garlisle Corporation v. Graham (8) was 
distinguished on the ground that in that case 
the river bed was a new bed, not formed by 
tho gradual shifting of the old one but totally 
new, the old bed remaining recognisable in 
its old site but deserted. The Eden became 
a river with two beds : the Lune was at all 
times a river with only one though an 
ambulatory one. As Counsel in Foster v. 
Wright (16) boldly argued for the right to 
“ follow the river ” in its Indian sense saying 
(page 440), “even a sudden and violent 
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chfinge in its course would not have taken 
away ” the plaintiffs right, and as the adop- 
tion of that a fortiori view would have made 
all consideration of gradual accretion im- 
material, the decision must be regarded as 
one which negatives the contention of the 
respondents in the present case. As with the 
river Lune so the part of the river Eden 
which was in question in Carlisle Corpora- 
tion V. Ch'ahawiS) is one wdiich does not appear 
to be subject to jVequent change. How the 
law might be if conditions similar to those 
of Bengal could occur in England is another 
matter. The above cases would have been 
more directly in point had the river in ques- 
tion been one which often and swiftly 
changes its course, as for instance the tidal 
Severn, of which Hale writes (Hargrave’s 
Law Tracts, page 16), “that river, which is a 
wild unruly river, and many times shifts its 
channel, especially m that flat between 
Shinberge and Aure, is the common boundary 
between the manors on either side, viz.y the 
filum aquae or middle of the stream, and this 
is the custom of the manors contiguous to 
that river from Gloucester down to Auro.” 
There is in this part of the Severn an ancient 
several fishery, enjoyed by the Lords of Ber- 
keley under Charters of Henry I., Richard I., 
and John, which must be much more 
analogous to the julkar in the present case 
than cases in tlie rivers Eden or Lune. A 
Bomewliat similar instance in Scotland is 
mentioned by Lord Abinger in In re Hull afui 
Selby Railway Company (23); but the question 
of the right to follow the river does 
not appear to have arisen for decision in 
these cases. 

It was admitted that the Common Law of 
England as such does not apply in the 
Mofnssil of Bengal, but the argument was 
that principles established under and for 
English conditions afEord a sound guide to 
the rules which should be enforced in India. 
Their Lordships have given these arguments 
careful consideration, though they would in 
any case be slow to disturb decisions by 
which rules have been established for 
‘Bengal governing extensive and important 
rights such as rights of julkar^ and unless 
they could be shown to be manifestly un- 
just or flagrantly inexpedient, their Lord- 
ships would not supersede them. Ihe Indian 
(23) (1839) 5 M. A W. 327; 8 L. .T. Kx. 260; 52 R. 
R. 788. 


Courts have ’ in many respects iouowea wio 
English Law of waters. Sometimes their 
rules are the same; sometimes only similar. 
Julkar may exist not only as a right attachi- 
ing .to riparian ownership but, also “as an 
incorpr)real hereditament, a right to be 6 X 7 
ercised in the tenement of another” [Forbee 
V. Meer Mahomed Hossein (1)] as a profit a 
prendre in alieno solo [Lukhee Fasee v. 
Khati Nah Beebee (12)]. In navigable w’aters 
such rights are granted by the Government 
of India, or, wdiat is equivalent to a grant, 
settled with the grantee under the Revenue 
Settlement by the 'Government, and are 
thus derived from the Crown, Prosunno 
Coomar Sircar v. Bark Coomar Parooey (24). 
The freehold of the bed of navigable waters 
was deemed to be in the East India Com- 
pany as representing the Crown and now 
is vested in the Government of India in 
right of the Crown [John l)oe Deni 
Seehkristo v. East India Company (25); 
Nogender Chunder Ghose v. Mahomed 
Esoff (26)]. Where the bed thus forms 
part of the public domain, the public at large 
is prima facie entitled to fish. Thus the 
English analogy has been closely followed. 
Again, the sudden invasion of a private 
owner’s land by the waters of a navigable 
river does not divest the property in the 
soil. If the change in the course of the 
navigable river results in the water in the 
new course being in fact navigable [that is, 
capable of being traversed by a boat at 
all seasons, Chunder Jaleah v. Ram Chum 
Mookerjee (27); Mohinee Mohnn Doss v. Khaja 
Assanoollah (28)] the flooded landowner 
must submit to have his land traversed by 
the vessels of the public in the course of 
navigation and cannot in right of his owner- 
ship erect works on his flooded soil to the 
obstruction of the navigation. None the 
less he remains the owner, and should the 
waters permanently retire, his full rights as 
owner revive unless lapse of time or circum- 
stances, or both, suffice to prove an abandon- 
ment of his ri gilts of ownership for his 
part. 

(24) 4 C. 53; 3 iTid. Jar. 214. 

, (25) 6 M. I. A. 267; 10 M. P. C. 0. 140; 1 Sar. P. C, 
J. 540; 14 E. n. 445; 19 Eng. Uop. 100; 110 R. R. 21. 

(26) 10 B. L. R. 400, 18 W. R. J13. 

(27) 15 W. R. 212 

(28) 17 W. R. 73. 
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Still, there is one step which the Indian 
law has never taken, far as it has gone in 
the adoption of English rules. Often as the 
opportunity for so doing has arisen, it has 
never been held that the capacity of the 
Government of India to grant to or settle 
with a private owner the exclusive right of 
fishing in tidal navigable waters is so indis- 
solubly bound . up with its ownership of the 
soil subjacent to those waters that, no matter 
how those waters may subsequently change 
their course, while still remaining part of 
the same river system within the upstream 
and downstream limits of the grant, the 
enjoyment of tlie right so granted cannot 
extend beyond the limits of the Govern- 
ment’s ownership of the soil lying per- 
pendicularly underneath them, as it may 
vest from time to time. It is one 
thing to presume the soil of the bed of a 
tidal navigable river to be vested in the 
Crown and to hold that the Government 
of India in right of the Crown can grant 
the fishery in the superincumbent waters 
in severalty, and quite another to hold 
that the several fishery when once thus 
created is for ever enjoyable only in waters 
that continue to flow precisely over ground 
which was in the Crown at the date of the 
grant. “Whether tlie actual proprietary 
right in the soil of British India,” says 
Garth, C. J., in the case of Ifori Das 
Mai V. Mahomed Jakl (17) already cited, 
“is vested in the Crown or not (a point 
upon which there seems some diversity 
of opinion), I take it to be clear that the 
Crown has the power of making settlements 
or grants for purposes of revenue of 
all unsettled and unappropriated lands. 
And I can see no good reason why they 
should not have the same power of mak- 
ing settlements of julkar rights and of lands 
covered by water as of lands not covered 
by water. In either case the settlement is 
made for the purposes of revenue, and for 
the benefit of the public.” Again, the rights 
of the Crown are thus stated in Ool- 
lector of Maldah v. 8yed Sudurooddeen (29) 
“The claim to resume land is one based 
on the right of the Government to a portion 
of the produce of every higlia of the soil 
as revenue; whereas the claim to possession 

(29) 1 W. R. 116. 


of the julkar 8 of rivers not forming portiOmi 
of settled estates is founded upon a supposed 
right in Government as trustee of the water- 
ways of the country, to possess and to assign th^ 
exclusive possession of them to any individual 
it chooses on the payment of revenue for 
them in the shape of a fishery rent.” [H’wr- 
reehnr Mooheifea v. Chundeechum Dull (30) j 
Bag ram v. Collector of Bhulooa (31). See, 
too, Badha Mohnn Mundul v. Neel Madhub 
Mundul (32) and Satcowri Ghoah Mondal v. 
Secretary of State for India (SSj where the 
cases are collected and discussed.] 

In truth the rule which in the United 
Kingdom thus connects the subject’s 
right to an exclusive fishery in tidal 
navigable waters with the limits of the 
Crown’s ownership of the subjacent soil is 
itself the result of conditions partly historical 
and partly geographical which have 
no counterpart in Lower Bengal. In 
Bracton's time this rule would seem to 
have been unknown; at any rate he ignores 
it, and treats the right of fishing in rivers, as 
did the Roman Law, as a right puhlici juri^. 
Whether in his time this was at Common Law 
orthodox or heterodox, or whether he sup- 
plemented the defects of our insular system 
by a reversion to that of Rome, need not 
now be considered. What is clear is that 
during the many years between his time 
and Hale’s the generality of the right of 
river fishing, if it ever had been the doctrine 
of the Common Law, was such no longer. 
According to Hale (He jure mama, page 1, 
Chapter 4; Hargrave’s Law Tracts, page 
11), “the right of fishing in the sea and 
the creeks and arms thereof is originally 
lodged in the Crown as the right of depastur- 
ing is originally lodged in the owner of 
the wastes whereof he his lord, or as the 
right of fishing belongs to him that is the 
owner of a private or inland river. . 

The King is the owner of this great waste, 
and as a consequent of his propriety hath 
the primary right of fishing in the sea or 
creeks or arms thereof.” Be it observed that 
this doctrine may be called essentially insular, 
and that the proofs of it which Hale adduces* 

(30) 17 S. B. A. R. 641. 

(31) W. R. (1864) 248; 2 Sevoster 373. 

<32) 24 W.K20a . 

(33) 22 0. 252. 
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are purely English, namely, Close Rolls, 
Parliament Rolls, and Rolls of the King’s 
Bench mainlj^ in Plantagenet times, and that he 
places on Bracton’s Roman doctrine an 
interpretation, confining it to rivers which 
are arms of the sea, which is itself a dis- 
sent from that doctrine. The question how 
far a rule established in this country can 
be usefully applied in another, whose 
circumstances, historical, geographical, and 
social, are widely difPerent, is well illustrat- 
ed by the case of navigability, as understood 
in the law of the different States of the 
United States of America. Navigability 
affects both rights in the waters of a river, 
whether of passing or re-passing or of 
fishing, and the rights of riparian owners, 
whether as entitled to make structures on 
their soil which affect the river’s flow, or 
as suffering in respect of their soil quasi- 
servitudes of towing, anchoring, or landing 
in favour of the common people. The 
Courts of the different States, minded 
alike to follow the Common Law where they 
could, found themselves in the latter part 
of the eighteenth and the early part of the 
nineteenth centuries constrained by physical 
and geographical conditions to treat it 
differently. In Massachusetts, Connecticut, 
New Hampshire, and Vermont, where 
the rivers approximated in size and type 
to the rivers of this country, the English 
common law rule was followed, that tidality 
decided the point at which the ownership of 
the bed and the right to fish should be public 
on the one side and private on the other. Other 
States, though possibly for other reasons 
since they possessed rivers very different 
in character from those of England, namely, 
Virginia, Ohio, Illinois, and Indiana follow- 
ed the same rule. But in Pennsylvania, 
North Carolina, Iowa, Missouri, Tennessee, 
and Alabama, this rule was disregarded, 
and the test adopted was that of navigability 
in fact, the Courts thus approximating to 
the practice of Western Europe («ee Kent’s 
Commentaries, III, 525). The reasoning has 
been put pointedly in ' Pennsylvania. Chief 
Justice Tilghman says in 1810, in Carson 
V. Blazer (34), “The Common Law principle 
concerning rivers ” (viz., that rivers, where 
the tide does not ebb and flow, belong to 
the owners of adjoining lands on either 

(34) (1810) 2 Binnejr 477j 4 Anti. Dec. 463, 


side), “even if extended to America, would 
not apply to such a river as the Susquehanna, 
which is a mile wide and runs several 
hundred miles through a rich country, and 
which is navigable and is actually navigat- 
ed by large boats. If such a river had 
existed in England no such law would ever 
have been applied to it.” See^ too. Shrunk v. 
Schuylkill Navigation Go. (35). 'Thirty years 
later in Zimmerman v. Union Canal Co. (36) 
President Porter observes, “ the rules of 
the Common Law of England in regard to 
the rivers and the rights of riparian owners 
do not extend to this commonwealth, for 
the plain reason that rules applicable to 
such streams as they have in England 
above the flow of the tide, scarcely one 
of which approximates to the size of the 
Swatara, would be inapplicable to such 
streams as the Susquehanna, the Allegheny, 
the Monongahela,” and sundry other “ rivers 
of Damascus.” A similar deviation, equally 
grounded in good sense, from the strict 
pattern of the English Law of waters lies 
at the bottom of the current of Indian 
cases previously referred to, and forms its 
justification. 

In proposing to apply the juristic rules 
of a distant time or country to the conditions 
of a particular place at the present . day, 
regard must be bad to the physical, social, 
and historical conditions to which that rule 
is to be adapted. In England the rights 
of the Crown and other rights derived from 
them have long been established by 
authority, even though this historical origin 
is imperfectly known or conjectural. The 
result may be that the law is quite 
certain and yet is based on considera- 
tions of history, and precedent which are 
quite the reverse. In Bengal a special 
history, and a special theory of rights, 
tenures and obligations condition 4he rules 
applicable to such an incorporeal heredita- 
ment aa that now in question. In England 
we go back before Magna Charta for the 
commencement of several fisheries in tidal 
navigable waters, and know little of their 
actual origin. In Bengal it is sufficient to ' 
say that at the time of the Decennial or the 
Permanent Settlement, or since, such rights, 

*36) (1826) 14 Sergeant and Rawle 7l at p. 78* 

(36) 1 Watts and Sergeant 361, ‘ 
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though possibly descending from remote 
antiquity, were settled with the Government 
of Indian, whose special position, originating 
on 12th August 1765, when the East India 
Company became Receiver-general in per- 
petuity of the revenues of Bengal, Orissa, 
and Behar, is historically well known. 
English tenures and Bengal zamindari lights, 
unduly assimilated at one time, have never 
fully corresponded to one another. Above 
all the difference, indeed the contrast, of 
physical conditions is capital. In England 
the bed of a stream is for the most part 
unchanging during generations, and alters, 
if it alters at all, gradually and by slow 
processes. In the deltaic area of Lower 
Bengal change is almost normal in the 
river systems, and changes occur rarely by 
slow degrees, and often with an almost 
cataclysmal suddenness. If English cases 
were appliefl to Bengal, so that the area 
of enjoyment of a several fishery in tidal 
navigable waters should be limited to the 
area within which the Crown, the assumed 
grantor of the fishery, had owned the sub- 
jacent soil at the time of its grant, who 
could say from time to time what the 
bounds of that enjoyment are, and where 
the ownership of the soil is to be de- 
li mitedP The course of the w’aters has been 
in flux for ages : at what date is this owner- 
ship to be taken ? As Lord Abinger says 
of the rule of gradual accretion of soil in 
Tn re Hull and Selby llailway Co, (28) the 
theoretic basis of which has been variously 
stated from the time of Blackstone tt> the 
present day (see tlie different theories 
collected by Par well, L.J., in Mercer v. 
Benue (87), the principle is founded on 
the necessity Avhich exists for some such 
rule of law for the permanent protection 
and adjustment of property.” Take which 
date you will, the ever-shifting river does 
not run now where it ran then, and if 
the ownership of the soil remains as it 
Wfis, it is sheer guesswork to say in which 
part of the present waters the grantee 
of julkar rights shall enjoy his several 
fishery under his grantor’s title, and in 
which parts he must abstain, since the 
waters flow over the soil of private 
owners. Any given section of the river 

(37) (1906) 2 Ch. 638 at p. 568; 21 T. L. R. 760; 
70 J. P. 64; 54 W. R. 303; 3 h. a. R. 1293^ 74 I^. J. CU. 
723; 93 L. T. 412. 


system is in all probability a shifting and 
irregular patchwork of water flowing over 
soil which belonged to the Sovereign; at 
the selected date and of water flowing over 
soil then belonging to other owners and since 
encroached upon, with the background of a 
probability that before the date in question 
and yet within historic times, no water 
may have run there at all. By what 
analogy can rules applicable to the Eden and 
the Lune be profitably applied to such 
physical conditions ? 

It was urged that the established rule 
with regard to alluvion should be applied 
to rights of julkar ; that since the right to 
accretions and the liability to derelictions of 
soil attached only to gradual accretions or to 
erosions taking place by imperceptible 
degrees, so too the right of the owner 
of the fishery to follow the river” ought 
to be limited to cases where the river’s 
encroachments were gradual, and ought 
not to bo extended to an irruption as 
sudden, and accomplished as rapidly, as 
was the formation of the channel in question 
in the defendants’ lands. It is to be 
observed that here too Indian Law, 
doubtless guided by local physical condi- 
tions, has adopted a rule varying some- 
what from the rule established in this 
country. Where under English conditions 
the rule applies to ‘imperceptible” altera- 
tions, Regulation XI of 1825, Articles 1 
and 4, speak of gradual accession.” The 
analogy of the English rule can hardly 
be prayed in aid when Indian legislation 
has thus an established and different rule 
on the same subject. Further, as the 
Indian rule is established now beyond 
question, it ' may perhaps be said without 
offence of the Indian as of the English 
rule, that it represents rather a , compro- 
mise of convenience than an ideal of jus- 
tice, for that which is a man’s own does 
not become another’s any mote agreeably 
to ideal justice by being filched from him 
gradually instead of being swallowed 
whole. ' In any case the analogy is not 
in pari materia. Property in the soil is 
one thing; enjoyment of a profit a prendre 
in flowing water may in some respects be 
another. True, the profit a prendre is to 
be enjoyed in alieno sola ; such is its nature. 
True too tbf^t ^ at the time of the. grant 
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Ao ' grantor has no power fco create this 
incorporeal hereditament where his owner- 
ship of the soil does not extend ; but 
when the power to grant arises from 
sovereignty, and has never been decided 
to be limited to tlia bounds of the grantor’s 
proprietorship as it may continue to exist 
from time to time the mere, fa^’t that the jnlkir 
right is classified in the language of the 
English Law of real property as a profit a 
prendre in alieno soh does not prevent its 
proprietor from being entitled to follow 
the river in its natural change. The fish 
follow the river and the fisherman follows 
the fish; this, may be right or wrong, but 
the question is not settled by asking under 
what circumstances of natural physical 
change the proprietor of an acre of dry 
land, which has vanished from sight, can 
claim to have still vested in him an equal 
area of river bed on the same site, or 
another acre of dry land transferred by 
the river and attached by accretions to 
another proprietor’s land. 

Lastly, it is said to be unjust that a 
landowner should not only lose the use of 
his land when the river overflows it, but 
also the right to fish over his own acres 
and in his own waters, in order that 
another may unmeritoriously fish in his 
place. There is some begging of the 
question here ; the waters are not his 
waters, nor is the change confined to the 
flooding of his fields. It is the river that 
has made his land its own ; the waters 
are the tidal navigable waters of the 
great stream. In physical fact the land- 
owner enjoys his land by the precarious 
grace of the river, whose identity is so 
persistent, and whose character is so pre- 
dominating, as almost to amount to per- 
sonality ; and is it fundamentally unjust 
that in law too he should lose what he 
has lost in fact, and be precluded from 
taking in substitution for his lost land an 
incorporeal right which has been granted 
not to him but to another ? The Sovereign 
power lawfully invests its grantee with 
jtdkar rights in part of the river: is it 
unjust that when that river shifts its 
coarse changing in locality but not in 
function, the owner of those rights should 
still enjoy them in that self-same river, 
instead of being despoiled of them by the 


cour.«»e of nature, which he could neither 
foresee nor control ? There must be sOme 
rule and there must be some hardship. 
To say the least there ‘ is no such proof 
that one rule is better than the other as 
would even approach the conclusion that 
the rule established should now be set 
aside. 

Their Lordships are of opinion that no 
reason sufficiently cogent has been found 
to >varrant them in disregarding the settled 
Indian authorities, and being further of 
opinion that the plaintifs established their 
claim at the trial, they will humbly advisa 
His Majesty that the appeal should ba 
allowed with costs here and below, and 
that the judgment appealed from sliould 
be set aside and the judgment of the trial 
Judge restored. 

Appeal allowed > 

Solicitors for the Appellants: Messrs. 
Wcdkins and Hunter. 

Solicitors for tlie Respondents: Messrs, 
Theodore Bell Oo, 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 269 of 1911, 
June 8, 1914. 

Freeent: — Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

Biwan SHIB NATH — Dependant — 
Appellant 
versus 

The alliance BANK op SIMLA, Ltd., 
LAHORE — Plaintiff and others — 
Defendants — Respondents. 

Civil Procedure Code (Act V of 1908), 0. J, 
r. 9, 0. If, rr, 1 and 2 — Jomder of causes of 
action — Joinder of patiies — Necessary party not 
added — Party impleaded by Appellate Court 
— Higher Court will not interfere on score of 
limitation— -Punjab Courts Act {XVIII of 1884), s. 75 
(2) — FunctioTt -^District Judge transferring case to 
Additional District Judge — Assignment — Jurisdiction — 
Hindu Law—Fathefe debt time-barred^ 8on*8 duty 
to discharge— Will not acted upon — Family 
arrangement— Son's right to object to father's alienation 
—JJnfnendliness on part of father does not destroy 
son's right as co-parcener— Evidence Act (I of 
1872), s. 115— Estoppel— Mortgagor condoning defects 
in mortg^Cf effect of — Letter^ when it will not require 
registration— Hindu Laiv —Trust-deed— Trustee alien 
in race and religion --When valid— Revocable trust— 
Validf hoiv far. 
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Sub-section (2) of section 7® Punjab Courts 

Act, 1884, cannot bo properly construed so as to 
prevent a District Judge from transferring to a sub- 
ordinate Court a suit pending befqro himself. The 
sub-section is intended merely to invest a District 
Judge with power of control over the distribution of 
business, and by no means implies that an 
Additional District Judge has no judicial powers 
until the District Judge confers them on him. An 
Additional District Judge obtains his powers when 
he is appointed and gazetted, and even if to give 
him jurisdiction there must be an assignment of 
function by the District Judge, the transfer of, and 
direction to try, a particular case to the former 
by the latter is such an assignment. 

Order II, rule 1, Civil Procedure Code, 1908, has 
reference mainly, if not exclusively, to correct 
joinder of causes of action, adequate inclusion of 
reliefs claimed and so forth, rather than to joinder 
of parties, and even violation of such a rule as 
Order II, rule 2, does not involve dismissal of suit, 
but merely that omitted claims shall not bo sued 
for separately. 

Where the first Court finds that a particular 
person is not a necessary party and then proceeds 
with the suit, the Appellate Court cannot, in view 
of Order 1, rule 9, allow the suit to bo defeated, 
oven if it holds that the said person should have 
been impleaded. If the first Court, however, finds 
that the said person is a necessary jiarty and directs 
that ho be made one, and the plaintiff refuses there- 
after to implead him, that Court would bo bound to 
dismiss the suit. 

It is settled law that when an Appellate Court 
does implead a person interested in the result of 
an appeal, a higher Court will not upset the order 
on the score of limitation. 

Where a Hindu father was, during all the years 
wlien his debts were accumulating, living an 
immoral life, wasting his estate in debaucheiy and 
extravagance, it would not bo reasonable to call 
upon his son, w'hilo challenging the validity of the 
debts, to prove that this and that item of debt was 
incurred for use on this or that jiiece of immorality 
or extravagance. 

To a Hindu the payment of his father’s debt, 
though time-barred, is a pious duty and such a debt 
is a just antecedent debt, however old it may be. 

Where after the death of a Hindu testator, in 
mutation proceedings between his heirs, no mention 
w'as made of the Will, nor was it invoked when 
the suit between them was compromised, and 
the settlement of shares was not in strict accordance 
with the jiersonal law of the parties: 

Held, under the circumstances of the case, 
that the settlement was in the nature of a family 
arrangement, the essence of which was that, not- 
withstanding the Will, the property w'os still family 
property and was inlioritod from the testator. 

Und,er Hindu Law a son has from birth an iudefeasi- 
ble right as a oo-parconer in the family estate and 
mere unfriendliness on the part of his father ennnot 
(lestroy that right. He can object to tlie alienations, 
made by his father, of the family property. 

Where a mortgagor fully condones all defaults 
and defects in connection with and in the mort- 


gage, he or liis representative will not be allowed 
to assail the mortgage on the ground of those 
defaults and defects. 

Where a person made another think that he 
recognized and accepted a particular transaction of 
his father, and in this way induced that other to 
pay out large sums of money, to undertake heavy 
liabilities and so forth, himself gaining the benefit 
of a steady, if not very handsome, maintenance 
allowance, he would be estopj>ed from going back 
upon his repeated recognition and acceptance of the 
aforesaid transaction. 

A letter by which the writer intimates that he 
intends to raise no objection to a certain transaction 
entered into by the trustees of his father in respect 
of immoveable property worth more than a 
hundred rupees, without mentioning that the writer 
has rights which he is giving up for a consideration 
or otherwise or that any other person is asserting 
new rights which he, for consideration or otherwise, 
thereby expressly recognizes, or that he is con- 
ferring any rights or privileges, does not require 
registration. 

A trust-deed of a Hindu whereby the trustees arc 
to take over all the estates, collect rents and out- 
standings, pay debts, bring and defend suits, raise 
loans etc., and at the same time pay certain 
maintenance allowances to the author of the trust 
and his son, who with all the other members of the 
family could live where and how they pleased 
without any interference on the part of the trustees, 
is not unlawful simply because the trustees aro 
of alien race and religion. 

A trust revocable by its creator is a valid trust, iu 
so far that the acts of the trustee will bo binding 
on the creator of the trust up to revocation. 

First appeal from the decree of the Addi- 
tional District Judge, Gujranwala, dated the 
IHth January 1^11, decreeing plaintiff’s 
claim. 

Mr. Beechey and Lala Balwant Baiy for the 
Appellant. 

Messrs. Besfonji Dadabhai and if, A. 
Herbert y for the Dank. 

Mr. Nanak CJiandy for Diwan A mar 
Nath, Respondent. 

ORDER. — In this case the Alliance Bank 
of Simla, plaintiff, sued 36 defendants for 
Rs. 2,58,151-10-6 nn a mortgage and obtain- 
ed a decree for that sum with future interest 
against certain defendants. Against this 
decree two appeals have been instituted, 
No. 269 of 1911 by defendant Diwan Shib 
Nath and No. 495 of 1911 by plaintiff for 
execution of the decree against certain pro- 
perties excluded from the decree in the pos- 
session of certain defendants. These appeals 
are to he hoard on 18th May on the merits 
subject to decision or. a preliminary point 
raised in Appeal No. 269 aforesaid in para- 
graph 43 of the' memorandum of appeal 
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wliicli runs thus: — **Tho Court below liad no 
jurisdiction to hear and decide this case 
which was not legally before it.” The point 
is explained as follows on the record and 
by Mr. Beechey on behalf of his client 
Dewan Shib Nath aforesaid. 

The suit was instituted on 7th February 
1905 in the Court of the District Judge, 
Gujranwala. At that time Lala Karam 
Chand was District Judge, and he issued 
Notices to defendants for 10th March 1905 
and on 15th April 1905 drew up pre- 
liminary issues. Upon them he demanded 
an amended plaint and this was presented on 
bth June 1905. Unavoidable delays took 
place, and on 3rd February 1906 all the 
written pleas having been put in, Lala Karam 
Chand fixed 13th March for replication and 
a week later he drew up issues, twenty 
three in number, based on plaint, pleas and 
replication. Ho was then absent for a short 
time, his locum tenens Bhai Gulab Singh 
merely postponing the case. On 20th July 
1903 the case again came before Lala Karam 
Chand who heard it on various dates up to 
19th December 1906 after v. hich Misra 
Jowala Sahai became District Judge and 
carried on the proceedings taking a lot of 
evidence and passing various orders upto 
31st July 1908. Then Mr. Strickland was 
District Judge and had the- case before him 
once (25th August 1908), postponing it at 
once to October 19th, 1908, after which Misra 
Jowala Sahai again became District Judge 
and carried on the case to 27th August 1909. 
Then until 22nd December 1909 Abdul 
Hamid as District Judge had charge of the 
case and after him M. Niaz Din until 4th 
May 1910, though he recorded no evidence. 
On 23rd June 1910 Mr. S. S. Harris, as 
District Judge, took up the case and kept it 
till 2 let July 1910, after which he ceased 
to be District Judge, Abdul Hamid again 
assuming that office. By 25th October 1910 
Mr. Harris had again become District Judge. 
H© applied to Government that Misra Jowala 
Sahai should be put on special duty to dispose 
pf the case and so on 19th November 1910 
a Notification appeared in the Punjab Gazette 
appointing Misra Jowala Sahai, Additional 
District Judge, Gujranwala. On the same 
day Mr. Harris passed the following order: — * 
**As Misra Jowala Sahai has arrived and 
assumed charge, I transfer this case to his 
Court for disposal,” 


LAHORE. 

The case was then argued before that 
Officer and disposed of by him on 13th January 
1911. 

Mr. Beechey’s contention is based on sec- 
tion 75, Punjab Courts Act. Misra Jowala 
Sahai’s appointment as Additional District 
Judge was made under sub-section (1) of 
that section; and Mr. Beechey contends that 
in view of sub-section (2) it was necessary 
for Mr. Harris, before transferring this case 
to him, to “assign” definite “functions” to him, 
so as to clothe him with power to hear such a 
case as this. The point is a highly technical 
one, and in support of it Mr. Beechey can 
only refer us to Bidya Moyee Dehya Chowdhu* 
rani v. Surja Kanta Acharji (1), a case in 
which an opinion favourable to Mr. Beechey’s 
contention was expressed but the point was 
not definitely decided. We do not think that 
.section 75 (2), Courts Act, can be properly 
construed so as to prevent a District Judge 
from transferring to a subordinate Court a 
suit pending before htmself. TJiat Misra 
Jowala Sahai’s Court was subordinate to Mr. 
Harris’s is clear from section 24 (3), Civil 
Procedure Code, and section 24 (1) (a) allows 
full power of transfer by a Court of a suit 
ponding before it to a subordinate Court 
competent to try it. It is true that in the 
Calcutta ruling the opinion is expressed that, 
until a District Judge has formally assigned 
to his Additional District Judge the function 
of trying a certain class of cases, the latter 
Court is not “competent” to try a case of 
that class; but with all due deference we are 
not disposed to acquiesce in that opinion. We 
think sub-section (2) aforesaid was intended 
merely to invest the District Judge with power 
of control over the distribution of business, 
and by no means implies that the Additional 
District Judge has no judicial powers until 
the District Judge confers them on him — the 
Additional District Judge obtains his powers 
when he is appointed and gazetted, and we 
fail to see where the want of jurisdiction 
comes in. Further, even if to give the 
Additional District Judge .jurisdiction there 
must be an assignment of ‘function” by the 
District Judge, was not the transfer and 
direction to try this case such an assignment? 

For these reasons we overrule the objec- 
tion. 


"(1) 32 C}.876|9C. W. N.705. 
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Mr. Beechey and Lala Balwant Bat, for the 
Appellant. 

Messrs. Pesfonji JDadabliai and HerheH, for 
Respondent No. 1. 

Mr. Ganpat Bal, for Respondent No. 2. 

Mr. Nanah Chaud and Lala Charan Das^ior 
Respondent No. 3. 

JUDGMENT. — This is a somewhat com- 
plicated case with a voluminous record, 
instituted in February 1905 and decided by 
the District Judge, Gujranwala, on 13th 
January 1911. The pleadings are lengthy 
and the issues as drawn numerous, but they 
have been set out in such detail in the judg- 
ment of the lower Court that it would be mere 
waste of time and paper to repeat them here. 
That Court, in going through all the issues 
seriatim^ set down the following findings: 

I. Bhai Kalian Singh, defendant No. 1, 
was properly impleaded, though no relief can 
be sought against him. 

II. Defendant No. 4 was not member of 
joint undivided Hindu family. The successive 
Wills of Diwan Jowala Sahai and 
of his widow Mai Gujri, dealing with pro- 
perty acquired by the former, preclude 
the idea of its being ancestral” in the 
hands of Diwan Lachman Das. 

III. Diwan Lachman Das did execute the 
mortgage in suit and he had full power to do 
so. 

IV. Defendant No. 4 acquiesced in that 
mortgage after fully understanding it. He 
gave free consent to its being enforced and to 
all the connected transactions between the 
trustees, the Bank and defendant No. 1. 

V. Diwan Lachman Das had power to 
create a trust and did create a trust, Messrs. 
Parker and Herbert remaining trustees until 
early in 1904, when in consequence of defend- 
ant No. 4’8 denunciation of the trust, they 
applied to District Judge, Lahore, for deter- 
mination of trust and for release from liability 
under it, with the result that defendants Nos. 
2 and 3 were appointed trustees. 

VI. The execution of the deed of assign- 
ment of the mortgage to the Bank was advan- 
tageous to defendant No. 4 and was ratified 
by him both at the time and by subsequent 
conduct. He has not proved that his consent 
was procured through undue influence. 

VII. Defendant No. 4 in his suit against 
defendant No. 1 regarding the mortgage nevei^ 


alleged want of consideration, but only 
absence of “necessity.” The amount of 
money secured by this mortgage being 2 
lakhs, it is proved that it all passed. The 
whole sum to be raised was 3 lakhs, z.e., 
2 lakhs by this deed on property in British 
India and one lakh by another deed, still to bq 
executed on property in Kashmir State. The 
items making up the 2 lakhs are all genuine, 
viz. Rs. 67,700 due to defendant No. 1 him- 
self; Rs. 1,02,762-13 due to Lala Tirath Ram 
and others on jewels pledged with them;^ 
Rs. 29,537-3 due to various other creditors. 
Hence it is proved that full consideration 
passed. 

VIII. No doubt Diwan Lachman Das 
led an immoral life and spent large sums 
on immoral pleasures ; but it is not proved 
that any of the specific debts covered by the 
mortgage was taken for or spent in the 
pursuit of such pleasure. Hence defendant 
No. 4 cannot contest this claim on the rules of 
Hindu Law, which prohibit the alienation 
of family property for immoral purposes. 
To a largo extent the indebtedness was 
due to expensive litigation. 

IX. Plaintiff and defendant No. 1 did not 
know the sums borrowed from the latter 
and from other creditors had been taken for 
use in immoral pursuits. 

X. Plaintiff is entitled to the full 
interest stipulated for in the mortgage, viz., 
15 per cent, per annum. 

XI. No doubt the original intention 
was that 3 lakhs in all should pass, and 
that defendant N». 1 should pay off Cooper’s 
half lakh and Diwan Amar Nath defendant’s 
Rs. 30,000 as well as the items mention- 
ed above ; but the mortgage for 2 lakhs 
was a self-contained transaction fully 
understood, entered into and ratified, and for 
one reason or another the one lakh mortgage 
never came off. Lachman Das expressly 
agree! to the appropariation of items to the 
2 lakhs mortgage. Diwan Amar Nath’s 
claim could not be paid off at that time^ 
as the two years’ term of his mortgage was 
still unexpired; and Rs. 12,000 of Cooper’s 
claim was paid out of the item Rs. 29,537. 
Hence the mortgage was complete. 

XII. Defendant No 1 never waived any 
of his rights under the mortgage. 

XIII. The assignment to plaintiff waal 
made in geod faith and is not tainted witU 
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fraud. Planitilf under it ca^n claim all 
‘defendant No. I’s rights and not only what ho 
p^iid for those rights. 

XIV, The plaintiff Bank rightly took 
the Rs. 60,000 recovered on Lachman Das's 
life-policy and credited it against the 
<ldvances made to the trustees prior to the 
Assignment. 

. XV and XYI. Defendant No. 5 has ^rd 
share in properties 3, 4, 6 and 7, Schedule 
I (B), and the mortgage does not bind that 
share. 

^ XVII. The mortgage cannot affect 
defendant No. 5’s shares in properties 12 and 
21, Schedule I (A). 

XVIII and XIX. Nor his share in 
property 13 (Jagir), 

XX to XXII. Lachman Das under the 
mortgage-deed had full power to sell any 
part of the mortgaged property, but was to 
pay over three'*fourths of the price received to 
defendant No. 1 against tbe mortgage debt. 
Hence all the alienations by way of sale 
made by Lachman Das after the mortgage 
are valid sales and are unaffected by the 
mortgage. 

^ XXIV to XXVII. Lachman Das himself 
sold the jewels to Diwan Amar Nath, 
defendant No. 5. These jewels are not ‘ances- 
tral” property, and Lachman Das had free 
power over them. Hence defendant No. 4 
can raise no objection on this account. 

XXIII. Plaintiff is entitled to a decree 
for Rs. 2,58,151-10-6, the amount due on 
the footing of the mortgage, and defend- 
ants Nos. 2, 3 and 4 shall pay plaintiff’s full 
costs and also interset on the decretal 
amount at 7 per cent, per annum to date 
of decree and thence to date of payment. 
Tlie^ sum decreed shall be recovered pri- 
marily from the mortgaged property, omit- 
ting the properties alluded to in findings 
XX to XXII above and in paragraph 10 
of the amended plaint, and next from the 
general estate of Lachman Das reaching 
their hands. Defendants Nos. 10 to 10 B 11 
to 13, 14, lb, 19 to 19 P, 20 and 25 to 27 
^hall be liable only to the extent of the 
mortgaged property in their hands and 
qhaU ' not be liabe for costs. 

Against the decree drawn up on these 
l^ipes both' the plaintiff Bank and defend- 
have appealed, the latter asking for 
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dismissal of the plaintiff’s suit and the 
former complaining of the exclusion of defenei- 
ants Nos. 7 to 9, 28, 30, 31 and 37 to 39 from 
liability underthedecree— findings XX to XXII 
above. The present judgment is concerned 
only with defendant No. 4’s appeal. In ground 
43 of that appeal Mr. Beech ey contended 
that the Court below had no jurisdiction 
to hoar the suit, a contention which we 
have disposed of against him in our order 
of 24th April 1914 which should be 
read as part of this judgment. 

It should be noted here too that, apart 
from his findings on the regular issues, 
the District Judge decided an important 
preliminary point raised before his predecessor 
but not included in the issues and not 
previously decided, viz,, whether Dhanpat 
Rai, son of defendant No. 4, was a necessary 
party to the suit as being a member of 
the same joint Hindu family. The finding 
was that he was not a necessary party. 
This objectir)n as to non-joinder was taken 
more than once in the Court below and seems 
to have been taken at the earliest opportunity 
•—e.fif., see page 7, paper-book. Part II, 
lino 24* — but was stoutly resisted by the 
plaintiff — see page 11, line 4. The point 
is strongly urged before us and is to be 
found embodied in paragrapli 41 of the 
memorandum of appeal. The question 
involved is two-fold. Is Dhanpat Rai a 
person who should have been made a 
defendant ? If so, what is the effect of 
not impleading him ? The first branch of 
the question depends for its answer on 
the examination of some of the most import- 
ant and most difficult questions in the 
case — e.g.j the authenticity, validity and 
practical effectiveness of the Will of the 
late Diwan Jowala Sahai, whether the 
family remained a joint undivided family 
or not, whether the trust had ceased to 
exist at date of institution of suit, and so 
forth — and we think it best to deal only 
with the second branch here. No decision, 
we could come to on the points to be decid- 
ed in tlie first branch, would be binding 
on Dhanpat Rai, and wo, therefore, see no 
advantage in dealing with that branch at 
all at this stage of the case, for we are of 
opinion that, for the purposes of this case, a 
decision on the second branch will suffice. If 
theplaintiff Bank hereafter finds itself opposed 
bjr Dhanpat Rai, it has only itself to 
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blame, for it might have avoided such a 
possibility by impleading him Jiere. 

The matters stand to bo decided on the 
Civil Procedure Code, Order I, rule 9, and 
Order II, rule 1. The latter Order is 
concerned 1 with frame of suit ” and 
from the several rules in it one gathers that 
rule I has reference mainly, if not 
exclusively, to correct joinder of causes of 
action, adequate inclusion of reliefs claimed 
and so forth, rather than to joinder of 
parties ; and even violation of such a rule as 
Order II, rule 2, after all does not involve 
dismissal of suit but merely this that omitted 
claims shall not be sued for separately. 
Order I, rule 9, lays it dovpn that no suit 
shall be defeated by reason of the misjoinder 
or non- joinder of parties and that the Court 
may in every suit deal with the matter in 
controversy so far as regards the rights and 
interest of the parties actually before it. 
The Court below ruled that Dhanpat Rai 
was not a necessary party and so proceeded 
with the case as it stood. The question was 
one of some complication and difficulty, and 
the Court came to a reasoned decision upon it; 
and we do not think we can, in view of Order 
I, rule 9, allow the suit to be defeated, should 
our opinion even be that Dhanpat Rai ought 
to have been made a defendant. Wo quite 
see that, if the Court below had found he was 
a necessary party and had directed that ho be 
made one, and plaintiff had refused thereafter 
to implead him, that Court would have been 
bound to dismiss the suit or to reject the 
plaint ; but from this it does not follow that 
we, sitting as a Court of Appeal, should 
dismiss the suit in the event of our taking a 
different view from that held by the lower 
Court as to the exact position of Dlianpat 
Rai. We, therefore, hold that in no case 
should the non-impleading of Dhanpat Rai be 
allowed to defeat this suit though no doubt 
Dhanpat Rai will not bo affected by our 
findings on the various issues raised in the 
case ; and we may, before finally leaving this 
matter, point out that the plaintiff Bank 
would appear to have had some justification 
for its action in defendant No* 4’s own pre- 
vious treatment of the claims of Dhanpat Rai, 
and also that the latter has never asked to be 
impleaded : vide defendant No. 4’s suit of 3rd 
June 1901 against the mortgage to defendant 
No. 1 in which he impleaded his father and 
defendant No. 1 and not Dhanpat Rai, 


though in his plaint t paragraph 3) he describ- 
ed the family as a joint Hindu family; and 
defendant No. 4’s suit brought in 1909 
against the trustees in which he impleaded 
only defendants Nos. 2 and 3 and left out 
Dhanpat Rai ; and thirdly, the application of 
1904 by Messrs. Parker and Herbert, the 
original trustees, in the contest over which no 
objection was raised that Dhanpat Rai also 
had an interest. 

It is convenient to take up next a pre- 
liminary objection by Mr. Nanak Chand, on- 
behalf of defendant No. 5, to the effect that 
his client is not a necessary party to this 
appeal, that he was not impleaded until 4tlr 
May 1911, and that, therefore, if he is a 
necessary party he was impleaded too late ; 
and that in either case* liis name should now 
be struck out and ho be allowed costs. We 
overrule this objection. Mr. Nanak Chand 
quotes Order XLI, rule 20, Timed Siiigh v. 
Dalip (2), Ham Ratan Gliucherhutty v. 
Jogeah Chandra Bhatiacharya (3) and Sith- 
mmanlam Chetfy v. Veerahhadram Chetty (4). 
Mr. Beecliey on the other side contends that 
defendant No. 5 is interested, though perhaps 
no relief is asked for directly against him. Wo 
have always considered it settled law [C/. 8her 
Khan v Mmammaf Sis Bano (5)] that, when 
an Appellate Court does implead a person 
interested in the result of an appeal, a higher 
Court will not upset the order on the score of 
limitation. The lower Appellate Court may ’ 
perhaps decline to add a respondent after 
time for that or for any other reason; ])ut if it 
choo.ses to act under Order XLI, rule 20, 
(old section 559, Civil Procedure Code), and 
if it appears that the person added is a person 
Me rested^ then no plea of bar by reason of 
lapse of period of limitation can be heard. 
That defendant No. 5 is interested, we think, 
there can be no doubt. Defendant No. 1 (see 
paragraph 39 of his memorandum of appeal) 
takes up the matter of the sale of the jewels to 
defendant No. 5, and it is idle to pretend that 
defendant No. 5 is not interested there. It 
might be a serious matter for him if this Court 
were to hold that Lachman Das did not 
authorise the sale of those jewels and that 

(2) A. W. N. (1893) 35. 

(3) 12 C. W. N. 625. 

(4) 31 M. 442j 4 M. L. T. 104; 18 M. L. J. 452. 

. (6) 24 Ind. Cas. 930; 225 P. L. R. 1914; 125 P. VV. 
R. 1914. 
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they were still the property of Lachman 
Das’s family. 

We can now turn to the serious problems 
of this case. It Avill make for convenience, 
ii we begin by stating in chronological! 
order the important incidents in the history 
of the litigation and connected therewith. 

23rd November 1878. — Diwan Jowala Sahai 
died, His Will, dated 19fch Baisdkh Sambab 
1920=30th April 1863, in favour of his wife, 
Mussammat Gujri, is disputed both as to 
authenticity and validity. 

bth May 1889. — Will by Mai Gujri in 
favour of Diwan Lachman Das, She died on 
10th January 1892. 

1890 — 1892 — Litigation between Amar 
Nath and Anant Ram and Mai Gujri and 
Lachman Das ending in compromise of 4th 
February 1892 and decree of 6th December 
1892, whereby property in suit was divided 
between the two branches of the family 
Lachman Das taking the lion’s share. 

19^^ March 1898. — ^Mortgage by Lachman 
Das for Rs. 30,000 to Diwan Amar Nath, 
defendant No. 5. 

16th March 1899. — Bond executed by 
Lachman Das in favour of defendant No. 1 
for Rs. 30,683-8. 

31«^ May 1889 — Mortgage for 2 lakhs by 
Lachman Das to defendant No. 1, the deed in 
suit. 

1^^ June 1899. — Defendant No. 1, at request 
of Lachman Das, pays off Lala Tirath 
Ram, Khushali Mai and Ganesh Das, 
Rs. 1,02,762-13 by hundis etc., gets receipt and 
recovers from them pawned valuables. 

14ith June 1899. — Defendant No. 1 pays 
Cooper Rs, 12,000 on account of Lachman 
Das. 

15^^ October 1899. — Lachman Das sells to 
defendant No. 5 for Rs. 69,500 the property 
aforetime in mortgage to the latter for 
Rb. 30,000. 

18^^ October 1899. — Confirms above in a 
message to his agent. 

18^^ October 1899. — Lachman Das 
writes to defendant No. 1 telling him that 
he (Lachman Das) has sold the valuables 
mentioned above to defendant No. 5 for one 
lakh, that defendant No. 1 should hand the 
things over to defendant No. 5 and take over 
the lakh, crediting Rs. 87,450 to the 
mortgage in suit and the rest towards 
another debt due by th^ writer to defend- 
9.Xii No. 1, 


3rd June 1901. — Defendant No. 4 sues 
defendant No. 1 and Lachman Das for 
declaration against the mortgage of, 2 
lakhs. 

bth August 1902. — That plaint was 
rejected on preliminary i)oint, and appeal 
filed in Chief Court. 

2\st Jmie 1901. — Defendant No. 4 on behalf 
of self and as guardian of Dhanpat Rai 
executes and registers an agreement in 
favour of defendant No. 5, ratifying the sale 
of 15th October 1899 to defendant No. 5 
and admitting that the debts due by the 
vendor were just and for necessity.” 

lO^A March 1903. — Plaintiff Bank com- 
mences negotiations with Sun Life Office’' 
for insurance of one lakh on life of Lachman 
Das. After Lachman Das’s death the 
Bank recovers the insurance money in 
1904. 

21«^ March 1903. — Lachman Das applies 
to District Court, Rawalpindi, to be adjudicat- 
ed an insolvent and at foot of list of creditors 
adds a note that he does not admit liability 
for the mortgage of 2 lakhs aforesaid, it 
being ‘‘invalid” and “executed under undue 
pressure and without consideration.” 

21.9^ March 1903. — Same day Lachman 
Das executes in favour of Messrs. Parker 
and Herbert an agreement, appointing them 
Managei\s of his estate. 

20th April 1903. — Lachman Das executes 
trust-deed in favour of same gentlemen for 
same purposes, registered 13th May 1903: 
deed signed by Lachman Das and defend- 
ant No. 4 and registration witnessed by 
Dhanpat Rai. 

10th May 1903. — The trustees engage 
iiiter alia to pay defendant No. 4 an allow- 
ance of Rs. 300 per mensem from the 
estate: this was paid and accepted without 
demur upto death of Lachman Das, end of 
1903. 

18^fe May 1903. — Defendant No. 4 writes 
to Mr. Parker incidentally recognising 
aforesaid agreement and trust: further 
letters to same purpose upio 22nd November 
1903. 

10^^ Jtdy 1903. — Defendant No. 4 writes 
a letter to the trustees approving of a pro- 
posed transfer of defendant No. I’s rights 
to the Bank and also of withdrawal of 
appeal filed by defendant No. 4 in Chief 
Court against order of 5th August 1903 
aforesaid rejecting plaint, 
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Same day, — The trustees pay defend- 
ant No. 4 Rs. 1,500 as costs of that appeal 
case and take receipt. By 11th July 1903 
the trustees had borrowed Rs. 72,000 from 
Bank and had paid ofE debts pro tanto. 

Wth July 1903. — Defendant No. 4, through 
Mr, Parker, withdraws said appeal. 

11^^ July 1903. — Same day: defendant No. 1 
executes deed of assignment of liis mortgage 
to Bank for IJ lakhs. 

let January 1904. — ^Lachman Das dies. 

4sth January 1904. — Mr. Beechey, Advocate, 
on behalf of defendant No. 4, writes to the 
trustees denouncing the trust, 
f dtli January 1904. — The trustees execute 
mortgage-deed in favour of Bank. 

12^^ January 1904. — Trustees apply to the 
District Judge to be relieved. 

22wrf April 1904. — District Judge appoints 
defendants Nos. 2 and 3 trustees. 

1th January 1905. — Present suit filed. 

20th May 1909. — Defendants Nos. 2 and 3 
confess judgment in defendant No. 4’s suit 
against them denouncing the trust and 
surrender the estate to him. 

We may also note that the creditor 
Cooper, who had a mortgage claim of half a 
lakh against Dewan Lachman Das and, as 
stated above, received Rs. 12,000 from de- 
fendant No. 1 on 14th June 1899, subse- 
quently executed his decree and sold up the 
mortgaged property. 

The questions to be discussed in this ca.se 
are very numerous and the best order in 
which to take them is a debatable point. On 
the findings at which we have arrived it will 
be seen that adjudication on some of these 
questions is not strictly called for as, for 
instance, where we find that obstacles in 
plaintiff’s way have been removed by reason 
of acquiescence or ratification on the part of 
Lachman Das or defendant No. 4; but never- 
theless we think it is on all grounds con- 
venient, seeing that the case may yet go on to 
a higher tribunal, that we should discuss 
and express opinions upon all the main 
questions raised and we will begin with the 
mortgage of 31st May 1899, and all that has 
been said for and against it. 

Mr. Beechey’s arguments against it may 
be summarised thus: — 

I. The mortgage wa.s not executed by 
Lachman Das with free consent, defendant 
Not 1 heaving exercised uqdqe influence, 


II. It was wholly invalid because Lach<* 
man Das had left his family and so had lost 
all his rights. 

in. The mortgage was incomplete for 
want of full consideration for the following 
reasons: — 

(a) The contract was one for 3 lakhs 
to be furnished to defendant No. 
whereas only one mortgage for 2. 
lakhs was entered into, the other 
projected mortgage for one lakh 
being left unexecuted through 
defendant No. I’s drawing back, 

(5) It was an executed part of the con^ 
tract that the properties mortgaged 
to defendant No. 5 for Rs. 30,000 
and to Cooper for Rs. 50,000 
should be saved, whereas in con- 
sequence of defendant No. I’s de-i 
fault and his manner of appropria-^ 
tion of items of debt against the 
2 lakhs, both properties wore lost, 
one by auction sale under decree 
and the other by private sale 
rendered necessary by Lachman 
Das’s necessities. 

(c) Dafendant No. 1 had no right to set 

his own claim of Rs. 67,700 against 
the 2 lakhs but should have set 
Cooper’s or defendant No. 5’a 
claim or both against that sum. 

(d) One item (Rs. 10,663) included in 

the said Rs. 67,700 should not be 
there, consisting as it does of an 
unproved and time-barred debt of 
Diwan Jowala Sahai. 

IV. Diwan Lachman Das was, during all 
the years when his debts were accumulating, 
living an immoral life, wasting his fine 
estate in debauchery and extravagance and, 
though it is impossible specifically to connect 
any item of debt with any one definite act 
of immorality or extravagance, the inference 
is fair that the indebtedness was the result of 
such acts and that defendant No, 1 was 
well aware of this. A heavy onus rests on 
plaintiff and defendant No. I to prove 
that the debts were incurred for legitimate 
family purposes. 

Diwan Jowala Sahai had two wives, one 
Mai Gujri, mother of Lachman Das, and the 
other mother of Kirpa Ram who left two sons, 
defendant No. 5 and Diwan Anant Ram — 
vide or«^l ^vid^npe of both parties passim,. 
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^owala Sahai had held high office in Kash- 
mir and died a very rich man. Lachman Das 
after his father’s death was in possession of a 
fine estate. We need not go into details, it 
is enough to say that his income has been 
variously estimated at Rs. 40,000 to a lakh 
or more a year; and it is fairly clear that 
he could draw freely on his mother, who 
had been left by his father in possession of a 
very large amount of moveable property. 
(On her death Lachman Das is said to have 
gone to her house at Eminabad and to have 
carried off 35 lakhs worth of valuable pro- 
perty). When expelled from Kashmir he 
seems to have plunged into a vortex of in- 
sensate debauchery and riotous living, and, 
though no doubt he spent much in litigation 
and had to pay up some Rs. 5,500 to defend- 
dant No*. 5 as the result of litigation, he 
got a full quid pro quo for that sum in 
valuable estate; and we think it is impossible 
to avoid the conclusion that the debts in- 
curred upto Slst May 1899 were on the 
whole incurred for immoral purposes and 
by way of wanton extravagance and waste. 
We do not think that in circumstances such 
as these it is reasonable to call upon defend- 
ant No. 4 to prove that this and that item 
of debt was incurred for use on this or that 
piece of immorality or extravagance, and 
thus we agree in the main that Mr. Beechey’s 
argument (IV) above, taken by itself, is 
sound. 

But we are unable to arrive at a clear 
finding that the question of the mortgage- 
deed was the result of undue influence ex- 
ercised by defendant No. 1 or that Lachman 
Das had renounced his rights and so had 
no power to mortgage the estate— Arguments 
(I) and (II). The latter argument needs no 
serious refutation. Lachman Das’s litiga- 
tion with defendant No. 5 in 1390-1892 
and his continuous dealings with the pro- 
perty shew clearly not only that he had no 
intention of renouncing any rights, but also 
that he was inclined to claim rights in it 
superior to those he would concede to the 
other branch, and that he considered himself 
justified in ignoring his son, defendant No 4 
As to argument (I) no doubt, the mortgagor 
was heavily in debt, and a person in such 
a position has to agree to terms an indebted 
person would refuse to recognise; but in the 
mortgage-deed we ean find no such onerous 


conditions a.s to arouse suspicion. Indeed in 
some respects, e. g,, the arrangement for 
redemption of valuable jewels from tha 
Tirath Ram firm, the contract was distinctly 
advantageous to the mortgagor; and the rate 
of interest (15 per cent per annum) was in 
all the circumstances moderate. We shall 
presently see that in the matter of appropria- 
tion of items of debt against these 2 lakhsj 
Lachman Das agreed to an arrangement 
which in view of the subsequent break down 
of the negotiations for the other mortgage 
for 1 lakh on the Kashmir property turned 
out unfortunate; but on 31st May 1899, 
and on the facts ns they then stood, we 
cannot see any proof of undue influence as 
such. 

There is much to be said for defendant 
No. 4 under argument (III). It seems to 
us fairly clear from defendant No. I’s own 
admission and from the probabilities of the 
case that the mortgagor was moat anxious 
to save the properties mortgaged to Cooper 
and rofendant No. 5 respectively; that he 
would not have agreed to the appropriations 
in this mortgage, leaving out the said pro- 
perties and the mortgages on them, unless 
he had felt sure that at some early date de- 
fendant No. 1 would come forward with 
another lakh of rupees to be used to pay off 
Cooper and defendant No. 5 and to be 
secured by a mortgage on the Kashmir pro- 
perty and that it was defendant No. I’s 
fault that this second mortgage never came 
off. If Lachman Das had denounced the 
mortgage in suit when defendant No. 1 re- 
fused, or virtually refused, to carry out the 
second we think it likely enough that no 
Court of equity could, in the absence of proof 
of acquiescence, have resisted a contention 
by him, based on the reference in the deed 
to 3 lakhs being required and to the urgent 
need of rescuing the Cooper and defendant 
No. 5 properties, that the whole affair was 
really intended to be one contract, and that 
the backing out of defendant No. 1 from his 
engagement as to the second half of it 
rendered the first half of no effect. We 
may note here that District Judge is wrong 
when he says : — (page 287 line 40, Part II, — 
that Diwan Amar Nath’s mortgage could 
not have been redeemed at once. Perusal 
of condition 4, Part I, page 26, makes this 
clear enough. 



Vx)l. -XXV] OASES. 48& 

SHIB NATH V. ALLfANCE BANK OP SIMLA* LTD.^ LAHORE. 


Thus, we agree with Mr. Beechoy in his 
argument (III) (a) standing alone ; but we 
are unable to agree as to clauses (h) to (d) 
of the same argument. We have already — 
see our version above of finding VII of 
the learned District Judge — stated the 
manner in which defendant I^o. 1 made up 
the 2 lakhs due to liim on this mortgage. 
In the deed itself there are indications that 
it was at time of drafting in contemplation 
that the 2 lakhs should be made up of the 
debts due to Tirath Ram, defendant No. 5, 
and Cooper ; but this intention is not 
directly stated, and at time of registration 
when according to rule the Registering Officer 
always questions tlie vendor or mortgagor 
about consideration, Lachman Das said 
plainly that he wished defendant No. 1 to have 
credit for his Rs. 67,700 and to pay Tirath 
Ram’s claim and to use the rest of the 2 
lakhs for payment of other debts. The 
rest was under Rs. 30,000 and thus the 
satisfying of the claims of Cooper and 
defendant No. 5 was impossible. Defend- 
ant No. 5’s claim might, no doubt, have 
been paid off in bulk, leaving only a few 
hundreds due ; but on the whole considering 
the aforesaid declaration by the mortgagor 
at registration and his subsequent conduct 
to be noticed later, we think no objection 
can be properly based upon the afore- 
said appropriation of items against the 2 
lakhs. 

As to clause (d) of the argument (III), 
Lachman Das was a man of affairs and we 
cannot imagine his assenting to the inclu- 
sion of a large sum which was not incurred 
by his father and which was fictitious. It 
is impossible to expect plaintiff to prove 
that Jowala Sahai, who died in 1878, owed 
that sum, and as to the contention based on 
time -bar, we need only point out that to 
a Hindu the payment of his father’s debt, 
though time-barred, is a pious duty, and 
such a debt is a just antecedent debt 
however old it may be. Also see Indian 
Contract Act, section 25. 

So far, then, we have arrived at the conclu- 
sions, that the mortgage-deed in suit is a.ssail- 
able on the ground that the whole contract for 
3 lakhs was, in consequence of defendant 
No. I’s backing out, not carried out, and 
also on the ground that the debts includ- 
ed in the 2 lakhs werd incurred for 


immoral purposes ; but these conclusion.^ 
need qualifying by the importation of the 
following proviaons. 

Provided (a) that defendant No. 4 ha.<j 
any locus sfatidi to object to the dealings 
of his father with the estate; 

(ft). That Lachman Das by his conduct 
did not condone the brefaclx as to the 
projected one lakh mortgage ^ and the 
unfortunate consequence of that breach ; 

(y). A similar proviso as to defendant No. 
4 and his conduct. 

The first of these questions opens up 
the whole matter of the Wills of Diwan 
Jowala Sahai and his widow, Mai G-ujrb 
and of their effect upon the nature of the 
property in suit; and for the sake of lucidity 
of discussion we set down here in theii’ 
natural order the successive questions that 
arise : — 

A. Is the alleged Will of Diwan Jowala 
Sahai genuine ? 

B. He and his descend nn+s being presum- 
ably members of a joint undivided Hindu 
family, could he make a valid Will leaving 
everything to one. widow? 

C. Was his Will, if it was his, ever 
given effect to ? 

J>. By the two Wills, if recognised, 
the mortgaged property now in question 
went from Jowala Sahai to Mai Gujri 
and from her to Lachman Das. On these 
premises was the said property **ance8tral” 
in the hands of Lachman Das qua defend- 
ant No. 4 ? 

E. Or was it, though not ^^ancestral”, 
still qua defendant No. 4 family property 
in which defendant No. 4 was a co-parcener 
under Hindu Law ? 

F. Were Lachman Das and defendant 
No. 4 members of a joint undivided Hindu 
family at time of mortgage ? 

The learned District Judge has accepted 
the Will as genuine, as being over 30 years 
old and having been produced from proper 
custody. (Section 90, Indian Evidence Act). 
He has held also that Diwan Lachman 
Das’s confession of judgment in the suit 
by Mai Gujri against him and his cousins 
in 1890 based on this Will binds defend- 
ant No. 4 ; that she became owner under 
the Will ; that under her Will, which is 
not now contested in itself as regards its 
authenticity, Diwan Lachman Das acquired 
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the property ; and that defendant No. 4 
and he did not constitute a joint Hindu 
family. Eeliance was also placed on a 
statement made by defendant No. 4 in 
the present case on 29th April 1908, as 
showing that he admitted both the execu- 
tion and^ the validity of Diwan Jowala 
Sahai’s Will. A good deal of this must 
be accepted as unquestionably correct. The 
Will of Diwan Jowala Sahai was probably 
genuine enough, and as the property was 
apparently acquired by him we take it 
that he could do what he liked with it. 
But there are strong indications that, 
notwithstanding the litigation of 1890, 
which was undertaken by Mai Gujri only 
in order to give support to the Will executed 
in the previous year, the Will of Diwan 
Jowala Sahai was in reality a dead letter ; 
for though the many landed properties held 
by Jowala Sahai at his death were mutated 
half and half to Lachman Das and his 
nephew, the Will was never mentioned and 
when Lachman Das and his nephews in 
1890-1892 compromised their suit, again 
the Will was not invoked. Lachman Das 
no doubt got the lion’s share on the 
compromise, but we think it is impossible 
to consider the facts of the compromise 
and to hold that the Wills were recognised. 
In reality we think the parties took the 
case as one of succession, Lachman Das 
being allowed a large share as the most 
important and powerful member of the 
family. No doubt Mai Gujri remained in 
possession of a very large amount of moveable 
property lying in the ancestral house at 
Erainabad where she was living ; but the 
whole matter — the confession of judgment, 
the settlement of the. shares of Lachman 
Das and his nephews and so forth — was 
in the nature of a family arrangement, the 
essence of which was that, notwithstand- 
ing the Will, the property was still 
family property and was inherited from 
Diwan Jowala Sahai. Mr. Pestonji contends 
that the suit was for 35 lakhs and yet 
the then plaintifEs (defendant No. 5 and Anant 
Bam) got comparatively little, showing 
that the Will stood and Lachman Das, 
as an act of grace, gave them a little; 
but we take a different view as just 
stated. And in arriving at the above 
decision we do not overlook Mr. Pestonji’s 
farther argpmenta that Mai Gujri did not 
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abandon her rights under the Will of hei^ 
husband having sued within twelve years 
of his death, an argument reinforced by 
reference to Sain Ditta v. Ghulaman (6), 
Satisar Singh v. Tiloka (7), Jodha v. 
Bhani Bam (8), and Baz Khan v. Sultan 
Malik (9); that gua the one-flfth extra share 
taken by Diwan Lachman Das in 1892 
the property was no longer ancestral or 
joint family property ; that a Hindu son 
may cease to bo a member of a joint 
family without losing his rights as a 
separated son {^Balknshna Trimbak Tendulkar 
V. Savitrihai (10)]; that some of the pro- 
perty came from Diwan Hari (>hand, bro- 
ther of Jowala Sahai, and no ancestor of 
defendant No. 4, and that that property at 
all events is not “ancestral.” None of these 
arguments override our version of the real 
meaning of the family arrangement of 
1892 ; and as regards Diwan Hari Chand, 
we need only remark that this point was 
never pressed in the lower Court and was 
never put in issue and we cannot allow 
it to be raised now. 

Upon objection taken by defendant No. 4*s 
Counsel we ruled (bn 26th May 1914) that 
plaintiff’s Counsel could not refer to the 
composition-deed of 1892 because of its 
non-inclusion in the printed paper-book, 
but there is sufficient oral evidence and the 
main facts are not denied. Further we 
have great difficulty in seeing why defend- 
ant No. 4 and his father were not a joint 
family at date of mortgage. They were, 
of course, on bad terms and Lachman 
Das seems to have ignored defendant No. 4 
and to have kept him at a distance ; but 
this sort of treatment cannot of itself dis- 
rupt a Hindu family. Defendant No. 4 was 
never separated off, was never given his 
share of the family estate. Under Hindu 
Law he had from birth an indefeasible 
right as a co-parcener in the family estate ; 
and mere unfriendliness on the part of 
his father cannot destroy that right. Mr. 
Pestonji invokes Article 127, Limitation 
Act, Schedule I, but we cannot find any 
definite proof that more than 12 years 

L- (6) 85 P. R. 1892 (P. B.). 

§1(7) 51 P. R. 1898. 

{^(8) 30 P. R. 1901 
K(9) 43 P. R. 1901. 

■[(10) 3 B. 54, 
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before the present suit Lachman Das 
plainly told defendant No. 4 that he intended 
to exoli^de him from the estate, or indeed 
that defendant No. 4 has been ever excluded 
in the proper sense of the word. He 
has all along been maintained out of the 
family property. Lastly, the statement of 
29th April 1908. by defendant No. 4 is too 
vague and contradictory to be of any value. 
Our conclusion, then, as regards proviso (a) 
is that defendant No. 4, as a member of a 
joint Hindu family, has locus standi to 
object to the alienations made by his father 
of this family property, which should prob- 
ably be described as “ancestral” in the 
hands of his father. 

Turning to proviso (6) the important 
points are Lachhman Das’s letter of 1st 
June 1899 to defendant No. 1 asking him 
to pay off Tirath Kam and take the 
jewels j his letter of 18th October 1899, 
asking defendant No. 1 to hand over those 
jewels to defendant No. 5 and to credit, out 
of the one lakh purchase-money, Rs. 87,450 
to this very mortgage j his resistance — see 
judgment of 5th August 1902 — when de- 
fendant No. 4 attacked the mortgage ; his con- 
duct at certain mutation in October 1903 — 
Part II, page 278 bottom; and his 
quiescence in the matter at time of 
assignment of mortgage to the plaintiff 
Bank. On the other side we have his 
denunciation of the mortgage on the 21st 
March 1903 in his insolvency petition. 
It is also as well to point out that on 
that same day he executed the management- 
deed in favour of Messrs. Parker and 
Herbert, in which they are authorised to 
contest claims generally ; that on 20th 
April 1903, ho executed the trust-deed in 
their favour , and that not long afterwards 
came the negotiations with the plaintiff 
Bank engineered by his trustees for trans- 
fer of defendant No. I’s rights to it. Reading 
between the lines it is easy enough to 
understand all this. On the day after 
the mortgage Lachhman Das, anxious to 
have the jewels redeemed and quite content, 
writes to defendant No. 1 no doubt expecting 
that the one lakh mortgage will presently 
come off. Then having three days before 


wild statements of 
opinion here and 
there in the record 
that this property 
was worth lakhs, but 
wo see no reason to 
believe those state- 
ments. Prima facie 
an advance of Rs. 
69,500 on a mortgage 
of Rs. 30,000 evi- 
dences an advan- 
tageous sale. 


effected what looks like an advantageous sale^ 
•There are some to defendant No, 5 for 
Rs. 69,500 of property 
mortgaged for Rs. 30,000 
— though, of course, origi- 
nally he wanted that 
property redeemed — Lach- 
man Das on 18th October 
1899 seems still quite 
disposed to recogni.se the 
mortgage in suit, nearly 
half of which he then 
paid off ; and up to 
August 1902, he appears to have been 
content to let the mortgage stand. Then 
for a brief period in March 1903 — here 
see Parker’s evidence, page 92, Part II, 
bottom — prompted perhaps by his new ad- 
visers, the managers, he contemplates 
contesting the mortgage* ; but soon comes 
to see that his mo.st judicious course is 
to admit the mortgage and place his 
affairs in the hands of the Bank and 
the trustees. In our opinion the converse 
of proviso (h) is fully made out, and we 
must hold that the mortgagor fully con- 
doned all defaults and defects in connection 
with and in the mortgage. 

We have now to consider the 3rd 
proviso (y). Here the principal events to 


consider are : — 

(I) The agreement of 21st June 1901, 
executed by defendant No. 4 for himself and 
on behalf of Dhanpat Rai ; 

(II) the signing by defendant No. 4 and 
Dhanpat Rai of the deed of 20th April 
1903 (trust-deed) ; 


(III) the acceptance by defendant No. 4 of 
the agreement of 10th May 1903 from 
the trustees and his receiving his monthly 
allowance thereafter without demur; 


(IV) defendant No. 4’s letters and receipt 
of 18th May 1903 and 10th July 1903. 

(V) his withdrawal on 11th July 1903 of 
his appeal in Chief Court and the simul- 
taneous execution by defendant No. 1 of his 
assignment to the Bank; 

(VI) his denunciation of the trust on 4th 
January 1904; 

(YII) his suit against the new trustees, 
defendants Nos. 2 and 3. 

A good deal of capital has been made by 
Mr. Beechey out of tb§ allege^ weak-iain4e4- 
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Hess and want of intellect of defendant No. 4 
It is urged that he was outwitted hy the 
astute lawyers, Parker and Herbert, with 
whom he had to do in 1903 and that his 
Consent to the various transactions of that 
year was not ‘‘free.” We will come to that 
presently; but we must begin with the tran- 
saction of 21st June 1901 (I) above. It 
has never been hinted so far as we can see that 
defendant No. 5 hoodwinked or deceived 
defendant No. 4 or exercised any coercion or 
undue influence over him, or that Messrs. Par- 
ker and Herbert as yet had any finger in the 
pie; and that agreement discloses, so far as 
it goes, a complete approval of defendant 
No. 4’s father’s dealings up to that time. 

There are two questions to be decided in 
connection with this matter of defendant 
No. 4’s mental condition and his free 
consent”, viz,, whether he is really a half 
witted man, and whether on 10th July 1903 
he was given drink by Mr. Parker and so 
induced, being intoxicated, to assent to 
things he would not ordinarily have agreed 
to. We have no hesitation in answering both 
questions in the negative. We have care- 
fully perused the passages in the lower 
Court’s judgment, pages 272-273, regarding 
defendant No. 4’8 mental capacity and we 
find we cannot add much to what it has 
written. No doubt Mr. Harrison declined to 
make him lamhardar^ having a low opinion of 
bis ability; but no other incident in his career 
seems to suggest his being a man incapable 
of transacting business and understanding his 
own interests. The learned District Judge 
had him before him for several hours in the 
witness-box and was unable to detect marks 
of weak intellect; and after considering all the 
evidence on the point we agree with the 
lower Court. We do not think there is any 
presumption that, in agreeing to this or that, 
defendant No. 4 was not in full command of 
his senses or intellect or was incapable of 
guarding his own interests. We even go so 
far as to say that considering the tangle into 
which his father’s affairs had got, the engage- 
ments defendant No. 4 entered into, and the 
assent he gave to the arrangements between 
defendant No. 1, the first trustees and the 
Hank, were acts arguing a good deal of 
prudence and common sense. 

. As to the alleged drunkenness of defendant 
No. 4 on 10th July when he signed a letter to 


the trustees approving of the assignment of* 
the mortgage to the Bank, we have Mr. 
Parker’s version — Part I, page 64, lines 
30-42; defendant No. 4’a, page 156, lines 
30-34 and Ram Chand’s, page 179, lines 
20-25. We have no hesitation in holding 
that the suggestion that Mr. Parker made 
defendant No. 4 drunk in order to gain 
his consent to the assignment is wholly 
unproved. 

We may, therefore, take the seven 
incidents noted above (T) to (VII) as acts of 
defendant No. 4 done voluntarily; and the 
conclusion is clear that he condoned all 
Lachhman Das had done up to 21st June 1901: 
that he approved of the latter’s entrusting of 
his affairs to Messrs. Parker and Herbert: 
that he withdrew his objections to the njort- 
gage as such; and that he approved of the 
arrangement arrived at between defendant No. 1 
and the Bank as to that mortgage. Defendant 
No. 4 appears to us to be fully estopped by 
these acts from denouncingthe mortgage or the 
trust-deed or the assignment. Had ho not 
done these acts the Bank would never have 
paid lakhs in hard cash to defendant No. 1, 
leaving an enemy like defendant No. 4 on its 
flank; and Mr. Parker expressly says, and 
we believe him, that l)ut for defendant 
No. 4’s acquiescence he and Mr. Herbert 
would not have moved a yard in the matter. 
Thus defendant No. 4 made both the Bank 
and the first trustees think that he (defend- 
ant No. 4) recognized the mortgage to 
defendant No. 1, the management-deed of 
21.9t March 1903, the trust-deed of 20th 
April 1903, and the assignment of 11th 
July 1913, and in this way he induced them 
to pay out large sums of money, to undertake 
heavy liabilities and so forth, himself gaining 
the benefit of a steady, if not very handsome, 
maintenance allowance. Section 115, Indian 
Evidence Act, fully applies to the case and it 
is too late for defendant No. 4 now to go back 
upon his repeated recognition and acceptance 
of the aforesaid transactions. The decision 
in regard to proviso {y) above is, therefore, 
against defendant No. 4; though he has locus 
standi as son of Lachman Das, yet, by tlie 
expressed acquiescence and consent of 
Lachman Das and himself to all he is now 
contesting, he is debarred from pressing his 
contention. 

A number of minor and more or less 
incidental points have been taken by Mr. 



V:ol. XXV] ^ INDIAN CASES. 493 

SIIIB NATH r. ALLIANCE BANK OP SIMLA LTD., LAHORE. 


Beechey, which we have excluded irom the 
above discussion because to have introduced 
them each in its proper setting would have 
interfered with the general argument and 
perhaps have rendered this judgment obscure. 
We will now deal with the most important 
of these points and it will be seen that our 
decisions upon them do not injuriously affect 
the presentation of the case already made. 

First, it is urged that the letter aforesaid of 
10th July 1903, Exhibit G, in which defend- 
ant No. 4 expressed approval of the assign- 
ment, required registration and so is inadmis- 
sible in evidence. Mr. Becchey quotes section 
17 (r), Registration Act, and says the letter 
declares aright in property valued at over 
Rs. 100 and he quotes Karim Bakhsk v. 
Muhammad BaJchsh (11) and Kald Charul 
Mundal v. Ot^al Chunder Bhiittacharjee (12). 
Mr. Pestonji on the other side relies on 
(longod Qir v. Sham Gir (13). There was a 
difference of opinion in Karim Bakhsh 
V. Mtihammad Bakhdi (11), Plowden and 
Elsmie, JJ., holding that a certain docu- 
ment required registration and Smyth, J., 
that it did not. The case turned upon 
the applicability of clause (h) of section 
17 of the Act, Smyth, J., being of opinion 
that the document merely created a right 
in plaintiff to obtain a further document, and 
the other two Judges taking the vifew that 
it went further. Plowden, J., thought it 
declared that one party to it was jointly 
interested with the other party in certain 
rights in a well. One has only to read the 
description of the deed in the head-note 
to see how wide apart that document is 
from the one now under consideration. That 
document distinctly declared that plaintiffs 
were sharers in a certain decree for rights 
in a well, while Exhibit G here is a letter 
in which defendant No. 4 intimates to Messrs. 
Pai’ker and Herbert that he intends to raise 
no objection to a certain transaction. He doe.s 
not write that he has rights which he is 
giving up for a consideration or otherwise 
or that any other person is asserting new 
rights, which he, for consideration or otherwise, 
hereby expressly recognizes or that he is 
conferring any rights or pri'vileges. He 


(n) 82 P. R. 1884. 

(12) 12 W.R. 16.3. 

(13) 48 P. H. 1905; 33 P. L. R. 19a5. 


had already assented to the trust-deed, 
and, by implication, to the deed of manage- 
ment that preceded it, and in this letter 
he merely satisfies the trustees and the 
Bank that he approves of a very important 
transaction entered into by them with defend- 
ant No. 1, a transaction which was in reality 
well within their powers and which apparent- 
ly defendant No. 1 and the Bank could have 
entered into without the consent even of 
Lachhman Das. The document then was 
simply a letter from a person who might 
possibly raise a dispute, however futile, later 
on, unless he was pinned down to express 
approval of what was being done. 

It is hardly necessary to discuss the other 
two rulings noted above. The Weekly 
Reporter case is obviously distinguishable ; 
and the document in Gongod Gir v. Sham 
Gir (13) is so different from that which 
we are considering that no useful rule 
can be deduced from it. In short, we find 
that Exhibit G, though unregistered, is 
admissible in evidence. 

The next point raised is as to the validity 
and legality of the trust-deed of 20th 
April 1903, We have seen that defendant 
No. 4 assented to it, and that but for his 
assent the trustees would not have entered 
upon the arduous and responsible task of 
mangement ; and probably this alone would 
be sufficient warrant for brushing aside 
such contentions as that Hindu Law does 
not recognize trusts in outsiders for manage- 
ment of family affairs ; that this is an 
“ illusory trust ” at best, and so forth. But 
we prefer to discuss briefly the arguments 
used by Mr. Beechey. The first is that a 
trust, whereby the whole business and 
affairs of a Hindu family are made over 
to a trustee of alien race and religion, is 
opposed to all the principles of Hindu Law, 
and so under .section 4 (^b) of the Indian 
Trusts Act, 1882, is unlawful. But here 
there is nothing to shew that Messrs. Parker 
and Herbert were to interfere with the 
daily life of the members of the family ; 
.so far as we can see they were to take over 
all the estates, collect rent's and out- 
standings, pay debts, bring and defend suits, 
raise loans and so forth at the .same time 
paying certain maintenance allowances to 
Lachhman Das and defendant No. 4, who 
with all the other members of the family 
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could live where and how they pleased 
without any interference on the part of 
the trustees. No authority is quoted by Mr. 
Beechey, while on the other side we need only 
refer to Ohulam All v. Shiv Nath (14), in which 
this very trust was fully recognised as valid 
and binding, defendant No. 4’s own Counsel 
there expressing himself as unable to contend 
that the trust was void, and to such rulings 
as Jaiindra Mohan Tagore v. Ganendra Mohan 
Tagore (Tagore case) (15), In re Nilmoney 
Dey Serkar (16) and In re Kahandas 
Narrandad (17)* The next argument is 
that the trust was an ‘ illusory trust ” 
revocable at the will of the creator or his 
heir or representative after the creator’s 
death ; 0/. section 78 (c), Trusts Act, and 
pages 48-49, Hart’s Digest of the Law relat- 
ing to Private Trusts and Trustees (1909), 
We have some difficulty in seeing wherein 
the force of this contention lies. No doubt 
defendant No. 4 denounced the trust on 
4th January 1904, and it is at least arguable 
that under section 78 (c) aforesaid the District 
Judge should upon the application of 12th 
February 1904 by Messrs. Parker and 
Herbert have declared the trust revoked^ but 
this is not the same as saying that the trust 
was void ah initio^ It was a valid trust though 
perhaps revocable by its creator, a point on 
which we need offer no opinion, i,e., valid in 
80 fitr that the acts of the trustees were 
binding on the creator of the trust up to 
revocation; and it was during the continuance 
of the trust that the assignment on which 
the present suit is based was engineered 
and carried through. It seems to us that 
the only possible bearing of Mr. Beechey ’s 
argument on the case is in connection with 
the question of the necessity or otherwise 
for impleading Dhanpat Bai. If in law 
the trust was extinct before the present 
suit was brought, then it might be argued 
that, notwithstanding the District Judge’s 
appointment of fresh trustees, the property 
in suit w'as not really vested in them 
(defendants Nos. 2 and 3) but was vested in 
defendant No. 4 and his son Dhanpat Bai ; 
but we have already dealt with the matter 
(14) 15 Ind. Ca8.845; JOl P. R. 1912; 168 P, W. R. 
1912; 189 P. L, R. 1912. 

(16) 9 B, L. R. 377 (P. C.); 18 W. R. 369; I. A. Sup. 
47; 2 Suth. P. C. J. 692; 3 Sar. P. C. J. 85. 

(16) 32 0. 143; 9 0. W. N. 179. 

(17) 6 164. * 


of the impleading of Dhanpat Bai in a 
way that renders it botli unnecessary and 
undesirable for us to attempt to decide in 
his absence the thorny questions that crop 
up in regard to him. It will be seen — 
page 268 of paper-book, Part IT — that 
the learned District Judge was undef* the 
impression that this matter of the legality 
of the trust was not at all referred to by Mr. 
Beechey in argument before him and that 
Mr. Grey thought issue Y unnecessary. 
Had this been undoubtedly so, we should 
probably have declined to allow Mr, 
Beechey to argue the point here ; but we 
have taken the other course upon Mr. 
Becchey’s earnest assurance that the 
District Judge was mistaken. However, 
the result is much the same for we agree with 
the learned District Judge that the trust 
was legal and valid enough and that 
things done under it are binding 
on the estate. We would also like to 
point out that whether in law the 
trust .was revoked on 4th January 1904 
or not, the manner of settlement in 1909 
— see Parti, page 205, paper-book— between 
defendant No. 4 and defendants Nos. 2 and 3 
of the former’s suit seems to indicate that 
defendant No. 4 virtually withdrew his 
previous revocation and was prepared to 
let it be considered that the trust subsisted 
until the date of that compromise. 

Wo have now dealt with most of the 
grounds of appeal. Nos. 9, 38, 42 and 44 
wore not pressed and so far as we can see the 
only questions still requiring discussion 
are these: — 

Meaning, intention and efFect of thq 
transactions of 10th and 11th July 1913, 
taken as having been entered into and 
carried through in good faith and by free 
consent of parties — Vide grounds of 
appeal Nos. 8, 10, 11,12, 35; 

whether rate of interest charged by Bank 
is excessive — grounds 32 and 40; 

whether life-policy money should not have 
been credited to this mortgage-debt rather 
than to the account against the trustees 
—ground 37. 

It is convenient to clear the ground by 
taking the second and third questions first. 
The rate of interest is Rs. 15 per cent, per 
annum compound with yearly rests. Con-- 
sidering all the circumstances we do not 
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look upon this as exorbitant and we are 
unable to see in this rate of interest any 
foundation for the idea that Lachhman Das 
was deceived or his will dominated or that 
he was taken undue advantage of or was 
coerced. The rate was plainly stated in 
condition 1 of the deed — see Part I, page 
43, bottom — and if the Bank is entitled 
to stand in the shoes of defendant No. 1 
it is fully entitled to interest at this rate. 
We may note here that, apart from the matter 
of the life -policy money, there is no question 
that on the footing of the mortgage the sum 
claimed by the Bank is correctly calculated. 

That the Bank was justified in its manner 
of dealing with the life-policy money seems 
to us clear enpugh. Since 1901 Mr. Parker 
has been the standing legal adviser of the 
plaintifP Bank — see line 5, page 68, Part 
II — and though he seems to have had 
a casual acquaintance with Divvan 
Lachhman Das earlier, he first came into 
business relations with him early in 1903 
when the Diwan, having been threatened with 
arrest under a warrant taken out by a creditor 
named Gopal Das, came in distress to Mr. 
Parker, entreated his help and actually 
persuaded that gentleman to pay some 
Its. 8,000 to that creditor on his behalf — - 
see page 69, Part II. At that time the 
Diwan discussed his affairs with Mr. 
Parker and arrangements were made for 
the deed of management of 21st March 
1903. Knowing that financial help 
in the shape of ready money would be 
required, Mr. Parker had already consulted 
the plaintiff Bank and apparently the Bank 
on 10th March 1903 considered things 
sufficiently forward to warrant its moving 
the ‘ Sun Life Office” to grant a policy on the 
Di wan’s life — Part I, page 74. At 
that time there is no reason to suppose 
that the plan of taking over defend- 
ant No. I’s mortgage had even been 
mooted and the reasonable inference is that 
Mr. Parker told the Bank that cash advances 
would be required from time to time to finance 
the estate should he and Mr. Herbert become 
Managers or Trustees. On this the Bank 
would ask what security would be offered 
for re-payment of such advance, and as yet 
Mr. Parker’s knowledge of the resources of 
the estate and of its burdens would be in- 
sufficient to allow of his assuring the Bank 
that it might safely ivu^i to recovering its 
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money along with other creditors. The 
obvious remedy was that the Diwan ’s life 
should be insured and this was done, 
These facts and circum-stances afford nc 
warrant for Mr. Beechey’s contention that 
the policy-money should be credited against 
the mortgage-debt now in suit. The policy 
was taken out to secure re -payment of ad- 
vances to be made to the trustees by way 
of financing the estate. The trustees did 
take advances, which at date of assignment of 
mortgage already amounted to some 
Rs. 72,000 and which by 9th January 1904 
(date of mortgage by the trustees to the 
Bank) seem to have risen to Rs. 1,37,000. 
It seems to follow that the natural and 
legitimate use to be made by the Bank of 
the policy-money was to set it against these 
advances. The policy itself has not been 
produced, and is, of course, no^ longer in 
possession of the Bank; but the necessary 
particulars can readily be gathered from 
Exhibits P. W. 35, P. W. 36 and P. W. 
37~_Part I, pages 74 and 107. The last 
Exhibit suffices to explain why though the in- 
surance was for a lakh the Bank only 
received some Rs. 60,000. 

The remaining problem, stated above as 
the meaning, intention and effect of the 
transactions of 10th and 11th July 1903, 
taken as having been entered into and carried 
through in good faith and by free consent 
of parties, stands to bo solved mainly, if 
not entirely, on the actual words used in 
certain documents written and used on those 
days. Defendant No. 1 himself, when asked 
the question in the witness-box, said: — 

I sold thereby all my mortgagee rights”; 
Pago 109, line 25, Part II. 

Mr. Parker seems to have no doubt as to 
the intention of the parties. Then (at page 
176, Part I) in the aforesaid Exhibit G de- 
fendant No. 4 said: “l have no objection 

The Bank may secure the tfnnsfer 

of Tiwrtgage of Bliai Kahan Singh in its own 
favour on payment of Rs. 1,50,000.” And in 
the deed of assignment itself — ^pages 104, 
105, Part I — tho following phrases occur: “l 
have got in mortgage the property of Diwan 

Lachhman Das..., The sum of 

Rs. 2,07,473-9-0 is due to me from the' 

mortgagor I have received through the 

Alliance Bank of Simla, Limited, Lahore, with 

the consent of the trustees Rs. 1,50,000 and 

all and singular my claims and demands 
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\Lndertli6 said deed have been satisfied^ I... 

hereby asaigtiy alienate and make over 

my all and smgular rights^ titles, claims and 
interests which I had acquired by virtue of 
the said deed mortgage, to the Alliance 
Bank of Simla, Limited, Lahore, in lieu, of 
the same payment. The said Alliance 
Bank of Simla, Limited, Lahore, shall be 
iully authorized and empcnvered to sectiro 
enforcement of the mortgage-deed aforesaid and 
to recover by means of suit or in other ways 
qdl sums dtie now or at any subsequent time 

under the mortgage-deed I have made oyer 

^jhe said deed of mortgage to the aforesaid 
Bank to-day.” Then follows a postscript 
in which defendant No. 1 disclaims all 
liabilities for any losses the Bank may 
incur in connection with the transaction. 
These passages and especially those underlined 
by us seem to indicate a transfer to 
the Bank of all the rights of the mort- 
gagee, defendant No. 1, and not the ex- 
tinguishment of the mortgage and the mere 
survival of a claim by the Bank for the 
purchase-money (1| lakhs with interest at 
Bs. 7 per cent, per annum) against the 
trustees. In favour of this interpretation 
which seems reasonable and inevitable 
enough apart from authority, we may 
quote Gokaldas Oopaldas v. Purnmal 
Fremsukhdas (18), Dinohundhu Shaw 
Ghowdhry \ , Jogiwiya Dasi (19), Ghanaya w 
Chhajju Earn (20), Devi Ditta v. Paremau 
(21) and Eadha Earn v. Ealla Ram (22), 
(to which other rulings might be added) ; 
and against this interpretation we have 
only a few points of no great value adduced 
by Mr. Beechey. Ho points to such phrases 
as all and singular my claims under 
the said deed have been satisfied” and 
argues that this implies extinction of the 
mortgage. It seems to us clear enough 
that the words signify no more than a 
declaration that he (the declarant) has no 
rights, left while the rest of the deed 
clearly sets forth that what were his rights 
aforetime have become the Bank’s property. 

Then Mr. Beechey tries to show that 
though the assignment-deed is ostensibly 

(18) 10 c. 1035; ir I. A. m xi\ c.). 

' (19) 29 C. 154 at. pp. 163, 165 (P. C.); 6 C. W. M. 
209; 12 M. L. J. 73; 4 Bom. L. R. 2.38, 29 1, A. 0. 

(20) 38 P. R. 1894. 

(21) 71 P. R. i898. 

(22) 30 P. R. 1904; 139 P. L R. 19 )4. - 


LAHORE. 

a transaction between the Bank and defend" 
ant No. 1, in reality tlie Bank paid li 
lakhs to defendant No. 1 not on its own 
account but as agent for the trustees, its 
own share in the affair being thus merely 
a loan to the trustees of lakhs, which 
sum they paid (through the agency of the 
Bank) to defendant No. 1 to extinguish 
his mortgage. In support of this version 
Mr. Beechey is able to point to three 
peculiarities in the writings, accounts and 
conduct of the parties — first, the assignment- 
deed says: “l have received tlirough the 

Alliance Bank of Simla .with the consent 

of the trustees Rs. 1,50,000”; secondly, the 
Bank had and still has against the trust an 
account based on the aforesaid lakhs, 
thus treating it as a loan to the trust ; 
thirdly, Messrs. Parker and Herbert as 
trustees admittedly appropriated to them- 
selves Rs. 7,500 as commission on this sum 
of li lakhs commission being due at 
Rs. 5 per cent, on the amount of all sums 
realised, recovered and received and on 
all sums paid out by them” —see trust-deed 
Part I, page 156, “Eighthly”, and] Part 

I, page 164, management-deed, paragraph 

II. — thus admitting by implication that 
the payment of Ij lakhs to defendant No, 
1 was a payment by the trustees. We are 
not prepared to hold tliat these ingenious 
arguments are sutlicient to compel us to 
throw over the plain wording of the opera- 
tive sentences in the deed of assignment. 
As regards commission Mr. Pestonji concedes 
that probably the trustees were not entitled 
to it and we are inclined to agree with 
him ; but obviously the Bank cannot be 
prejudiced by a mistake like this on the 
part of the trustees, who possibly thought 
themselves entitled to commission not .only 
on sums paid by themselves but on all sums 
paid to the creditors of the estate in purr 
suance of the general policy of the manage- 
ment. As to the Bank’s account against 
the trust based on this ll lakhs the main- 
tenance of such an account seems natural 
enough. It is not kept because the* Bank 
proposes to sue on it as well as on the 
present mortgage, but in order that it may 
know where it is and consider its position 
.should the present claim for one reason 
or another break down (see also page) 
197, last column, T’art 1). Lastly, we attach 
no importance to the wording “through thq 
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Alliance Bank with the consent of the 
trustees.” These words do not imply that 
the Bank is agent for the trustees, and 
even if they were capable, standing alone, 
of being so nfc3rpr3t3;l, we must read them 
along with the rest of the deed. iPror can 
we assent to the proposition that the deed 
of the 11th July 1903, we are discussing, 
was merely a shield against the assumption 
of priority over the Bank of alienations, 
etc., earlier than that date but subsequent to 
the date of defendant No. I’s mortgage. 
We can see no reason why the Bank 
should have waived its obvious right 
so advantageous to itself of simply keeping 
the previous mortgage alive, and have 
adopted an unusual and less advantageous 
device. 

This brings us to Mr. Beeohey’s last argu- 
ment. He asks why should Lachman Das 
have agreed merely to substitute the Bank 
as his creditor for the much less for- 
midable defendant No. 1, and contends that 
he at least and also defendant No. 4 must 
have thought they were gaining some 
sa])stantial advantage by the assignment 
or they would never have agreed to it, 
tlie suggested advantage being the im- 
mediate reduction of the debt from 
Rs. 2,07,000 to Ij lakhs. The reply to 
this is not difficult. In the first place 
whatever defendant No. 4 might do in the 
way of objecting, l^achman Das most pro- 
bably was in no position to object to one 
of his creditors transferring his claim to 
a third party: such a transaction does not 
ordinarily require the sanction of the 
debtor. Next there were in the transactions 
now attacked sufficiently clear advantages to 
defendant No. 4 and his father to account 
for their assent apart from any idea that 
Rs. 57,000 was being wiped oif from their 
debts. There was, first, the assumption of 
control by two experienced and upright 
British lawyers. This would quiet im- 
patient creditors, enable the trustees to 
finance the estate easily and not im- 
probably here and there facilitate favour- 
able compromises of claims. Then both de- 
fendant No. 4 and his father must have seen 
how important it was that the latter’s power 
further to imperil the family fortunes should 
be curtailed, and they must have known that 
uijless they agreed iu the main to the policy 
of the trustees and the Bank, the latter 


would probably throw up the business and 
again leave them to their own resources. 
And, again, it must be borne in ’ mind that 
the Bank has another account of Rs. 1,37,000 
against the estate and that according > to the 
remark at page 197, Part I, paper-book, in last 
column, the Bank intends to act thus to get 
its decree for Rs. 2,58,151-10-6 in th|s 
case, to execute this decree against the 
mortgaged property as far as may be, 
then to compare the amount so recovered 
with the total due on the 1^ lakhs and Rs. 
12,200 debts, and, if the former exceeds the 
latter, to credit the excess against the mort- 
gage for Rs. 1,37,000 aforesaid. On the whole 
we think we have made it clear that there is 
nothing surprising in the assent of defendant 
No. 4 and his father to the assignment, even 
if it did not involve the immediate renuncia- 
tion of a large part of the claim under de- 
fendant No. I’s mortgage. 

Thus, though we do not in every particular 
agree with the learned District Judge, our 
final conclusion, in so far as defendant No. 
4’s appeal is concerned, agrees with his ; and 
we dismiss this appeal with costs in favour of 
all the respondents. 

Appeal dismmed. 


CALCUTTA mail COURT. 

Second Civil Appeal No. 2994 op 1910. 

Jiriy 30, 1913. 

Present: — Mr. Justice Coxe and 
Mr. Justice Ray. 

SATCOWRI CHATTERJEE^Plaintifp^ 
Appellant 
versus 

PRIYANATH BASU and others-^ 

D E PENDANTS — ^Re SPONDENTS. 

Patnidar — Tenure specLilIy registered — Revenue sale 
of parent estate — Purchase by patnidar — Patnidar, 
irhether entitled to avoid ^Bengal Land Revenue Sales 
Act (X/ 0/1859), s. 52— Merger. 

Where a patnidar^ whose tenure has been specially 
registered under Act XI of 1850, purchases the parent 
estate at a sale for arrears of revenue, he does not 
thereby acqjiiire the right of avoiding under-tenures 
subordinate to the patni. 

Quvre: — Whether there can bo merger in the case ? 

FACTS. — The plaintiff was a patnidar and 
his tenure had been specially registered 
under section 52 of Act XI of 1859, which 
had the effect of protecting it against sale of 
the parent estate for arrears of revenue* 
The parent estate afterwards fell into arrears, 
and being sold under the Act, was purchased 
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by the plaintiff, who thereupon commenced 
this suit to avoid a dar-patni held under him- 
self. His ground was that, by purchase of 
the parent estate at the revenue sale, his own 
paLni rights had merged in the superior rights 
purchased, and he was entitled to avoid all 
incumbrances as such purchaser. It was 
conceded that, if a stranger had purchased 
the zemindari, the defendants would have 
been safe. The District Judge, on appeal by 
the defendants, dismissed the plaintiff’s suit 
and hence this appeal by the plaintiff. 

Appeal against the decree of the District 
Judge of 24-Perganas, dated the 11th of 
June 1910, reversing that of the Subordinate 
Judge, third Court, of that District, dated the 
23rd of August 1909. 

Dr. Dwarka Nath Mitter^ for the Appel- 
lant. 

Babus Basanta GoomarBose^Frokash Chandra 
Sarkar, and Khirode Narain Bhutan^ for the 
Respondents. 

JUDGMENT. — In this case the plaintiff 
was the owner of a pafni that was specially 
registered and so protected at a sale for 
arrears of revenue. The parent estate fell 
into arrears and was sold. The plaintiff pur- 
chased it and now sues to annul the tenures 
subordinate to the patni. The lower Ap- 
pellate Court has dismissed the suit and 
hence this appeal. 

In my opinion the lower Appellate Court 
is right. Several cases have been cited to 
show that the patni merged in the zemindari 
at the sale. The plaintiff himself did not 
take this view as he afterwards sold an in- 
terest in the patni. And the point of law is 
by no means free from doubt. But whether 
the doctrine of merger applies to such tran- 
sactions or not, no authority whatever has been 
shown us for holding that it can prejudice 
the rights of innocent strangers. If any one 
else had purchased the zemindari the present 
defendants would have been safe. If the 
plaintiff had surrendered the patni they 
would have been safe. It seems uiffeasonable 
to hold that the only contingency that 
destroys their rights is the purchase of the 
zemindari by their immediate landlord by 
whose predecessors-in-interest their tenures 
were created. 

If this view is correct it is unnecessary to 
'deal with the other points raised inthe appeal. 

The appeal is dismissed with costs. 

Appeal d iam med. 


LOWER. BURMA CHIEF COURT. 
Second Civil Appeal No. 148 op 1914. 

July 31, 1914. 

Present'. — Mr. Justice Twomey. 

MA SEIN NYUN— Appellant 
versm 

MAUNG U — Respondent. 

Transfer of Properly Act (IV of 1882 s. 123— 
tration — Partition hy prieate arrangement. 

A partition of joint family property can bo effected 
by private arrangement without an instrument in 
writing. The provisions of the Transfer of Property 
Act do not api)ly to such a partition. 

Satya Kumar Banerjee v. 8atya Kripal Banerjee, 3 
Ind. Gas. 247; 10 C. L. J. 603, referred to. 

Mr. HalkaVf for the Appellant. 
JUDGMENT.— The D A is the P P^s 
step-daughter and the piece of land in suit is 
one of the two pieces which were the joint 
property of the P B and his wife (mother of 
the DA). The P P’s case as set out in the 
plaint was that he let out” the land to his 
step-daughter, the D A, three years before 
the suit on condition that they should pay the 
Government revenue, but he charged no rent. 
The P A denied the letting of the land to 
lier and alleged that when her mother was 
dying about six years before the suit, there 
was a partition of the family property by 
which the piece of land in suit was allotted 
to the D A while the P Jt retained the 
other piece for himself. The learned Judge 
of the District Court was mistaken in propos- 
ing that the transaction alleged by Ma Sein 
Nyun was a gift which could be effected only 
by a registered instrument under section 123, 
Transfer of Property Act. What she alleged 
was a partition of the joint family property 
by private arrangement. There is abundant 
authority for the proposition that such an 
arrangement may be effected without an 
in.strumeiit in writing. The provisions of 
the Transfer of Property Act do not apply to 
it. [See Hafya Kumar Banerjee v. Satya 
Kripal Batter jee (1) and cases therein cited]. 

It was only on this erroneou.s ground that 
the District Court upset the decree of the 
Township Court. Even if the view taken 
by the District Court were right, it was still 
necessary for that Court to consider whether 
the plaintiff-respondent had made out the 
case which he set up in the Township Court. 
As the defendant was in possession it was 
for the P Tt to prove that he had a subsist- 
ing title. 

(1) 3 Ind. Cfis. 247; 10 C. L. J. 603. 
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As remarked by the Township Judge, none 
of the P Z^’s witnesses were able to speak 
of theirown knowledge as tothe alleged lotting 
of the land to Ma Sein Nyun and the P 11 
himself gave a contradictory story. The I) A 
on the other hand produced satisfactory 
evidence in proof of her statement that 
the land was assigned to her as her share (jf 
the family property. 

The decree of the District Court is set aside 
and that of the Township Court is restored. 
The P P will pay the V A’s costs in all 
Courts. 

Appeiil alhnved. 


ALLAHABAD HIGH COURT. 

Second Civil Apceal No. 183 of 1014. 
July 29, 1914. 

- Present : — Justice Sir George Knox, Kt. 
GANGA SAllAI and others — Defendants 
— AI’FELLANTS 
versus 

S HIB C 11 ARAN — Plain tiff — R e s uon n ent. 

Eai^ements Act (1” of 1882*, v, lo—Eiyht of v.'ncmvnf, 
acquiaitiod of — Burden of proof 

The burden of proving that a right of \\,iy Jius 
been peaceably and openly enjoyed by a person 
claiming title thereto as an easement nn<l as of right 
without interruption and for 20 years lies upon the 
person who asserts the right. 

Modhoosoodiin Dry v. Dey^ 15 13 L. H. 501, 

referred to. 

Second appeal from the decision of the 
Additional District Judge of Moradiibad, 
dated 22nd December 1913. 

The Hon’ble Mr. Oukul Prasad^ for the 
Appellants. 

Mr. Mahon Lai Sandal, for the Re- 
spondent. 

JUDGMENT. — Pundit Shoo Charan, res- 
pondent .in this second appeal, was plaintiff 
in the Court of first instance. He there 
sued for the removal of a chabutra which, 
he said, had been made by the defendants 
on his land and also for an injunction on 
the defendants forbidding them to pass 
over the land covered by the chabutra, 
Thfe chabutra in dispute wdll be found si*t 
out on a map which is on the record. 
It is that portion wliicli is coloured pink. 
It Avill he observed from the map that 
the portion coloured pink stands in front 
of.the boase of Ui0 plaintiff. The biunulary 


line separating the plairitiff‘’.s house from 
the defendants’ bouse cuts right along tlio limit 
of the chabutra marked A B. Tlie defend- 
ants, now appellants, have a similar 
running along the front their house and 
it is coloured yellow. The defendants allege 
that their l)oui](lary extended one foot 
north of the liou.so and that .'^o far as that 
one foot north was concerned, the chabutra 
was on their land. With reference to 
the rest of the land they claimed a right 
of way over the land. In their 'written 
statement they speak about this portion 
as having been used as a passage to the 
house of the defendants for more than 20 
years. Tlmre is no other pas.sage except 
the said passage for the egress and ingress 
of the defendants nor can thei’o be any. The 
Court of first instance gave a decree for 
the removal of a certain portion of tlio 
chabutra, which was made of earth and which 
adjoined the jmcca chahulrn, but dismissed 
the claim so far as tlic pneca chattvira was 
concerned. It passed no orders regarding 
the relief of a perpetual injunction except 
by saying that the rest of the plaintiff’s 
claim was dismissed. 

The lower Appellate Court granted the 
plaintiff's claim in full. AVith reference 
to the chabutra that Court found that 
both the knchha portion and the masonry 
portion of the chabutra stands on the plain- 
tiff's land and the defendants have 
failed to iwne that tlu'y have aciiuired title 
therein. AVith reference to the right of 
waiy claimed to the north over tlie lands 
in dispute, the low^er Appellate Court held 
that the appellants had not proved that 
they acquired any such right. It discussed 
the evidence bearing upon the pt>iiit and 
particuarly the Alunicipal Board’s order of 
1893, upon 'which the appellants appear 
to ha\e laid much stress. The right the 
appellants claiiutM^ .as founded upon section 
15 of Act \ of 1882. That section in 
paragraph 3 lays tlowni that where a right 
of waiy has been peaceably and openly 
enjoyed by any person claim iiig title thereto 
us an easement and as of right without 
interruption and for 20 years, the right to 
such easement shall be absolute. The wljole 
(piestion really in dispute betw'een the 
parlies now’ is A\hetlier this right (ff 'way 
has l>een ])eac('al>ly aiul openly enjv*yed l»y. 
the app(dlapts us an easvmeut. and a.s nl' 
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right without interruption and for 20 
years. The burden of proving that they 
are entitled to such an easeiftent lies upon 
the appellants and after careful considera- 
tion, J find myeslf in accord with the lower 
Appellate Court that they have not proved 
their claim. There is no evidence on the 
side of the appellants, which has been 
believed, for any period prior to May 20th, 
1893, and as regards the whole period I 
do not find myself in a position to say 
that this so-called easement has been 
enjoyed as of right and without inter- 
ruption. In connection with this I would 
refer to what Mr. Justice Markby said 
in the case of Modlwosoodun JDey v. BissoncUh 
Bey (1) and to the case of Sheikh Khoda 
Bhjc V. Sheikh Tajnddin (2). 

The appeal fails and is dismissed with costs. 

Appeal dismissed, 

(1) 15 B. L. 11.361. 

(2) 8 C. W. N. 359. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 22 of 1910. 
June 10, 1912. 

Present: — Mr. Ju.stice N. Chatterjea. 
KUMAR KULANAND SINGH and another 
— Defen DANTS — Appe llAnts 
versus 

MOHAN MANDAR — Plaintiff and others — 
Defendants — Respondents. 

Mortgage — Sudhharna bond — Usufructunrij mortgage^ 
conversion off into simple mortgage-^ Lien on projterty 
previously moiignged usuf r act n only, nature of — PrnicL 
pal and interest — Chargef ej-tinguishment of — Sale of 
'imrtgaged property in execution of third person's decree 
— MoiigageCf right of. 

Where, under an usufructuary mortgage bond, land 
is given in possession of the mortgagee in lieu of 
interest, it forms a security both for principal and 
interest. 

The conversion of a /itfrnrt bond into a simple 
mortgage bond merely indicates a change in the 
form of the security. 

The mere fact of a charge having been paid off by 
execution of a second bond does not decide the ques- 
tion whether it is extinguished. 

Where, therefore, subsequent to the execution of an 
usufructuary mortgage the property was sold in 
execution of the decree of a third person and after 
the sale the mortgagor executed a simple mortgage 
in favour of the mortgagee in which he included the 
amount and the property of the prior mortgage: 

Held, that by taking the simple mortgage bot^d the 


mortgagee did not iptend to extinguish his lien under 
the earlier bond for the benefit of the intermediate 
purchaser. 

Heldf further, that when the mortgagee voluntarily 
gave up possession of the property and abandoned 
the only mode in which ho could claim interest under 
the former bond, he could not claim any lion on the 
property for the interest which was due under that 
bond after the execution of the second bond. 

Appeal against the decree of the District 
Judge of Zilla Bhagalpur, dated the 12th 
September 1909, reversing that of thoMunsif, 
second Court at Bhagalpur, dated the 10th 
March 1909. 

Babus Umakali Mukerjee and Sailendra Nath 
Palit, for the Appellants. 

Moulvi Khurshaid Hussain and Syed 
Mohammed Tahir, for the Respondent.s. 

JUDGMENT. — This appeal arises out of a 
suit upon a mortgage bond dated the 16th 
February 1905 executed by the defendant 
No. 1 in favour of the plaintiff against the 
mortgagor and certain other persons who 
claipied interests in the properties mort- 
gaged. The defendant 4th party had 
purchased some of the properties at a sale 
held in execution of a decree against the 
defendant No. 1 oti the 4th January 1905 
prior to the date of the bond upon which the 
plaintiff sued. The plaintiff, therefore, could 
not enforce his mortgage against the properties 
purchased by the defendant 4th party 
upon a bond executed by the defendant No. 1 
at a time when his title to such properties 
had already passed to the defendant 4th 
party. He, however, claimed a lien upon the 
said properties under an earlier bond 
(sudhharna bond) dated the 23rd December 
1901, which covered the properties purchased 
by the defendant 4th party. 

Both the Courts below have held that 
although the usufructuary bond dated the 
23rd December 1901 had been converted into 
the simple mortgage bond now sued upon, 
the intention of the plaintiff was to keep 
alive the lien under the earlier bond and 
that the property purchased by the defendant 
4th party was subject to this lien. The 
defendant 4th party has appealed to this 
Court. 

It has been contended on behalf of the 
appellant that the lands under the sudhharna 
bond were to be enjoyed in lieu of interest 
only and, therefore, the lands were security 
for interest only and not forthe principal, that 
in case the lands were sold for debts due to 
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other creditors and also in certain other 
events the mortgagees would be at liberty 
to realize the money from the sxidWiarna 
property and that the lessee shall be held liable 
for the debt and similar other provisions. 
It seems to me that the lands were given 
as security not only for interest but for 
principal also. 

The next contention is that the lien under 
the earlier bond was extinguished by the 
bond in suit. It has been argi;ed that the 
first bond was an usufructuary mortgage 
bond under which the mortgagee was to 
enjoy the profits of the property in lieu of 
interests The principal monej’’ was Rs. 200 
and only 5 big/ias of lands were mortgaged; 
whereas the bond sued upon was a simple 
mortgage bond for Rs. 300 bearing interest 
at Rs. 2 per cent, per month and 15 highas 
of lands (including the 5 highas mortgaged 
under the earlier bond) were mortgaged. 
The earlier bond was satisfied by the bond 
in suit; and these circumstances are relied 
upon as showing that the lien under the 
earlier bond had been extinguished. These 
facts, however, do not show that the mort- 
gagee intended to gfve up his lien for 
Rs. 200 in respect of the 5 highas of land 
mortgaged under the earlier bond, in favour 
of an intermediate purchaser. The conver- 
sion of the sxidhhania bond into a simple 
mortgage bond merely indicates a change in 
the form of the security. In the sudhhania 
bond there was a distinct covenant to pay — 
“l promise that I shall pay the said sura in 
the month of Baisah 1311.” It Avasnot a pure 
usufructuary mortgage as defined in section 58 
of the Transfer of Property Act, and a suit 
could be maintained for sale of the mortgaged 
property upon the bond [see Sivdkami Ammal 
V. Gopala Savundmm Ayyan (1)]. By the 
second bond the debt due under the sxtdhharna 
bond was paid off as also some other debts. 
But the mere fact of a charge having been 
paid off does not decide the question whether 
it is extinguished. The fact that the second 
bond was for a larger aniount and additional 
properties were mortgaged, would not also go 
to show that the lien of Rs. 200 over the 
properties which were covered by the earlier 
bond was intended to be given up. 

The properties mortgaged in the second 
bond were stated therein as unencumbered, 


which I think means that there was no mort- 
gage of any other person, and the obvious 
intention was that the mortgagee was to 
have the first and only charge. The facts 
relied upon do not show nor is there any- 
thing in the document to show any express 
intention to extinguish the lien under the 
bond and in the absence of any such express 
intention, it is to be presumed that the 
mortgagee intended to keep the earlier lien 
alive for his benefit [see Gohaldas Gopaldas v. 
Puranmal Bremsukhdas (2)]. 

The fact that the mortgagee was not aware 
of the purchase by the defendant 4th party 
does not afFect the application of the above 
principle [see Girdhav Bos v. Bam Autar 
Singh (3)]. 

But the Courts below have held that the 
intention was to keep alive the earlier mort- 
gage and I am of opinion that the plaintiff 
by taking the mortgage bond dated the 16th 
February 1905 did not intend to extinguish 
his lien under the earlier bond for the bene- 
fit of the intermediate purchaser, the defend- 
ant 4th party. The second contention 
accordingly fails. 

Lastly it is contended tliat even if the 
lien under the earlier bond was not extingu- 
ished, the plaintiff can set up his lien only 
for Rs. 200 in respect of the 5 highas of land 
covered by the earlier mortgage. 1 think 
this contention should prevail. The first 
bond Avas a sxidhhdrna bond, and the plaint- 
iff under that bond Avas to enjoy the profits 
of the property in lieu of interest and 
when the present bond was executed only 
Rs. 200 Avas due under that bond. There 
was no provision for payment of interest at 
the rate of 2 per cent, as stipulated in the 
bond sued upon or at any other rate, and the 
plaintiff voluntarily gave up possession of 
the property which was to be enjoyed by him 
under the earlier bond in lieu of interest. 
Interest at 2 per cent, was payable under the 
earlier bond only in case the mortgagee was 
dispossessed of the property mortgaged and 
on certain other contingencies which have 
not happened. The present suit is for sale 
of the mortgaged properties and I think the 
plaintiff cannot claim a lien for interest 
which Avas payable under the earlier bond in 
a particular manner, viz,, from the usufruct 

(2) IOC. ia35; 11 I. A. 126. 

(3) 8 C. W, N. 090. 


(1) 17 M. 181 (F. B.)j 4 M, L. J, 00, 
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of ilio propc'rty wlioii llio plaintiff voluntarily 
^avo np possession of tlio propt'rfcy and 
^ibandoned the only mode in Avliicli he could 
claim interest under that 1) ind. He cannot 
claim any lion under that bond excipt for 
Hs. 200 which was due under it when the 
simple mortgas?o was executed. 

The decree of the lower Appellate Court 
is accordingly varied. The proper tie.s pur- 
chased by the defondaiit 4th party will be 
liable only to tlio extent of Its. 200 The 
costs of the lower Courts against tlie said 
defendant will be reduced in proportion. In 
all otlier respects tljat dc(‘rec wdl be con- 
firmed. Kacb party will bear Ids own costs 
of this appeal, 

Dccrer varied. 


PUNJAB CHIEF OOULCJ’. 

OivTL Repforkxoe No. 49 of 1912. 

January 13, 1914. 

Present: — ^fr. Justice Johnstone and 
Mr. Justice Cbevis. 

BIR STNCtH a\d others — Plainiiffs 

rersv,s 

KAIIAN SINGH and others—' 
Dkfendaxts. 

Vnhjah Tfnuury A<'f (XVf of 1887), 77 (3) 

(<’ — Jnri>^da'liot)-—CiLil or Ilvi’f'tnir Court — Suit by 
ocritp.nicy irtrui! for ponsrssion rf Jftiid r?.s ihrcmhing 
floor. 

Tlio plaintiffs sued for posso>-siou ofapiocoof land on 
iho allegation that they wore oconpanoy tenants of 
other lands in the villagi' and in coiisecpienoe of their 
holding those ooeujjuncy rights they wore entitled to 
the use of the land in suit as a threshing floor. 
The defendants were the landlords: 

i/e/fZ, that the suit fell within the purview of sec- 
tion 77 (3) ii) of the Pniijal) Tenancy Act and was 
cognisable by the Revenue Courts nlone. 

Case referred by the Commissioner of the 
Jullundnr Division, with his Endorsement 
No. 5422, dated 10 September 1913. 

JUDGMENT. — In this case the Muiisif in 
Avhose Court it w'as instituted stated in his 
order returning the plaint for presentation in 
a Revenue Court that — 

^‘Tlie plaintifPs are occupancy tenants and 
the defendants are their landlords. The 
plaintiffs allege that they have been using the 
land in suit as a threshing floor in tlieir 
capacity as occupancy tenants, and . that, 
therefore, the land in suit is part of the land 
held by them as occupancy tenants.” 


im 


' The Miinsif cited section 77 (3) - U'), 
Tenancy Act, us authoidty for holding the 
suit to bo one for a Revenue Court; that is, 
he found the suit was one between landlord 
and tenant arising out of the conditions on 
which plaintiffs’ occupancy rights are held. 

• Before the Assistant Collector, first grade, 
who next liad to deal with the ca'se, 
apparently plaintiffs’ Pleader admitted that 
the relation of landlord and tenant did not 
exist between the parties in regard to the 
land ill suif, hut argued that so long as 
plaintiffs w'ere occupancy tenants in the 
village, they were entitled to possession and 
nse of the land in suit, which was shamilat-i- 
dell but has passed to defendants on parti- 
tion as a threshing floor, as being such 
tenants. The Assistant Collector says ho 
accepts this v’ersiou of the claim and finds on 
it that the suit is a civil one. 

In this both the Collector and the 
Ca)mniissioner agree with him, and thus a 
reference under section 99, Tenancy Act, 
reaches this Court. The Commissioner 
concedes that the plaintiffs are occupancy 
tenants of certain lands in the village, and 
tliat the defendants are their landlords qua 
those lands, hie then puts the case of the 
plaintifPs thus : — 

**Thc plaintiffs allege that for many long 
years they have used jointly with the defend- 
ants a piece of ground Avhich was formerly 
shomilat, but has now passed on partition to 
defendants as a threshing floor and granary. 
They state that the defendants have recently 
prevented them from using this piece of land 
ill this way, and ask that possession may be 
decreed to tliem.” 

Upon this the Commissioner holds that the 
claim is one for an easement gained by long 
and unchallenged possession” and so a civil 
suit. 

We arc unable to agree with the Revenue 
Courts. We agree with the Commissioner 
that the plaintiffs are not occupancy tenants 
of the land in suit in the sense that, when in 
possession, they could plough it up ; and thus 
there may be some force in the contention 
that at least clause (or) of section 77 (3), 
Tenancy Act, is not applicable ; but defend- 
ants are landlords and plaintiffs occupancy 
tenants of other land in the village, and it is 
alleged by plaintiffs that it is in consequence 
of their holding those occupancy rights that 



INDIAN CASES. 


Yol XXY] 

Musammat goitri v, gopal. 

they are entitled to the use of the land in 
suit as a threshing floor. They ask for 
“ possession'’, but they ask for it for the 
specific purpose of using it as a threshing 
floor. If this is not a suit “ between land- 
lord and tenant ” arising out of the conditions 
of plaintiffs’ occupancy tenancy, it is diflicult 
to see to what classes of suits clause (/) 
aforesaid could possibly apply. 

Dalel V. Bhajjii (1) is a useful judgment 
in connection with this question. 

We rule that the suit is one for a Revenue 
Court, and we direct the return of the plaint 
to the plaintiffs for presentation in the Court 
of an Assistant Collector, first grade. 

(1) 10 A. 181 j A. W. N. (1894) 15. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 415 of 1912. 

July 27, 1914. 

Present : — Sir Henry Richards, Kt., 

Chief Justice, and Justice Sir P. C. Banerji, 
Kt. 

Musammat GOWRI — Defendant — 
Appellant 
versus 

GOPAL AND OTHERS — PLAINTIFFS 

Rkspondents. 

Hindu Law — Oifthy widow in favour of lier daughter 
having sotifi — Reluiquit^hment — Suit by reverstonerf 
whether main fa i n a hie. 

A gift by a Hindu widow to her daughter having 
sons amounts to rolinquisliment by the widow of her 
interest in her husband’s jwoperty and a reversioner’s 
suit to sot aside the gift is not ninintainablo. 

First appeal from the decision of the 
Subordinate Judge of Saharanpur, dated the 
1st October 1912. 

Mr. Nthal Chand, for the Appellant. 

The Hon’ble Dr. Sunder Lai (with him 
Mr. Hamilton)^ for the Respondents. 

JUDGMENT, — We think that this is a 
suit which ought never to have been brought. 
The plaintiffs’ right to the property would 
only arise after the death of the original 
defendant, Musammat Badamo (who has, as 
a matter of fact, died during the progress 
of the litigation) and her daughter, Musam- 
mat Gouri, and all the sons of Musammat 
Gouri of whom there are apparently four 
living. In the event of any one of these 
sons having male issue, the plaintiffs’ right 


hm 
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would probably never arise at all. The deed 
of gift complained of was not made to a 
stranger but was made to Musammat GouriJ 
and in reality amounted to no more than a 
relinquisliment by Musammat Badamo of her 
life-interest in respect of this part of the 
property of her deceased husband. It seems 
to us that the suit can have been brought 
for no other purpose than to harass and put 
the defendants to unnecessary expense. We 
accordingly allow the appeal, set aside the 
decree of the Court below and dismiss the 
plaintiffs’ suit with costs in all Courts in-* 
eluding in this Court fees on the higher 
scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

Se(wd Civil Appeal No. 1620 of 1912. 

August 3, 1914. 

Present : — Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaruvsawmy Sastri. 

ALAGAPPAN — Defendant No. 1 — 
Appellant 
versm 

S. Kr. S. KARUPPA CHETTY and others 

— (Plaintiffs Nos. 1 to 4 and Defendants 
Nos. 2 to 24) — Respondents. 

Mandatory injunction— Trespasser building upon land 
even after objection. 

Mandatory injunction should be issued when the 
person who builds on the land is a trespasser and 
does so, even when objected to. 

Ulagappan Ambalam v. Chidambaram Chetty^ 29 M, 
497, distinguished. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Ramnad 
at Madura, in Appeal Suit No. 566 of 1911, 
preferred against that of the District 
Muusif of Sivaganga, in Original Suit No. 28 
of 1909. 

Mr. K. Ramachandra Aiyar, for the Appel- 
lant. 

Mr. G. V. Anantha Krishna Aiyar, for the 
Respondents. 

JUDGMENT. — The Courts below have 
found that the plaintiff is the owner of both 
the varams and that the defendant is a tres- 
passer. Issues Nos. 2 to 4 depend upon the 
finding on the 1st issue and the Subordinate 
Judge is right in holding that on his finding 
in this issue against the defendant, no other 
question arises for decision. 
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The learned Yakil for the appellant relies 
on TJlagcuppan Amhalam v. Chidamharam 
Ohetty (1) for the position that when the 
plaintiff does not take steps to prevent the 
erection of the building in time, there ought to 
be no mandatory injunction in his favour. 
In that case the defendant built upon land 
comprised in his holding. In the present 
case the defendant was a trespasser and 
built upon the plaint site notwithstanding 
objection. 

We dismiss this second appeal with 

•osts. 

Appeal dismissed, 

0) 29 M, 497. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 371 op 1909. 
March 7, 1914. 

Present: — Sir Alfred Kensington, Kt., 
Chief Judge, and Mr. Justice Beadon. 

BULANDA AND ANOTHER — PLAINTIFFS — 
Appellants 
versus- 

FATEH DIN and others — Defendants — 
Respondents. 

Mortgage — Conditional sale clause— Regulation XVTI 
0/1806 — Notice — Invalid — Interest for stipulated period 
—No independent covenant to further interest— Tost 
diem damages f when allowed. 

Notice proceedings under a conditional sale 
olanse in a mortgage-deed are invalid and of no 
effect 

(a) if no attempt is made to proceed against all 
the heirs of the mortgagor; 

Maya Shah v. Feroz Bin, 51 P. B. 1892, referred to. 
if no reference is ihade to section 7 of Kegu- 
lation XVII of 1806; 

Warnwa Si'ngh v. Rura, 24 P. E. 1895; Ram Chand 
V. Sandal Khan, 21 P. K. 1903; 83 P. L. E. 1903 
and Balwant Singh v. Ram Das, 28 P. E. 1908* 
141 P. L. E. 1908; 41 P.W.E. 1^8. referred to. 

(c) if the notice does not specify the amount to bo 
paid by the mortgagor within the year of 
grace. 

Mehro v. Suja, 84 P. E. 1882, referred to. 

Where the mortgage-deed specified that the mort- 
gaged land should be taken over as sold outright on 
failure of the mortgagor to pay the principal with 
interest for three years: ' 

Held, that the mortgagee in possession could not in 
terms of the deed pile up an interest demand against 
the mortgagor for more than three years, there being 
no independent covenant as to interest to justify him 
under the ruling in Qhulam Haidar v. Phaphal, 92 P 
E. 1908; 166 P. W. E. 1908; 29 P. L. E. 1909. 

Where the mortgagee had enjoyed the profits of 
a very large area for a comparatively small outlay, 
the Chief Court refused to exercise its discretion of 
flowing post, diem damages ju his favour, 


Second appeal from the decree of the Ad- 
ditional Divisional Judge at Sialkot, dated 
the 7th January 1909, reversing that of the 
Subordinate Judge, 2nd Class, Gujranwala, 
dated the 26th June 1907, decreeing the 
claim. 

Pandit Bamhhaj Datta, for the Appellants. 

Lala Balwant Rai, for the Respondents. 

JUDGMENT. — The following contains so 
much of the pedigree-table as is material: — 


Bh anu. 


r 

1 



Sadullu, 

1 

Shukarulla, 

I 



Eaushan, 

r 

1 

Qadam Din, 

Mehram Din, 

Ghulam, 



1 

Khuda Yar, 



Kadir Baksh, 

I ' 

Imam Bakhsh, 




Dad, (deceased mortgagor). 


Chuhar, Jalal, defendant No. 2. 


r 

Nizam Din, 
defendant No. 6. 


D 

Fattu, 

defendant No. 6. 
} 


f 

Karim Bakhsh, 

I 

I 

L 

1 


IlasBan, Slmhr Yar. 

Buta, 

I 

Nabi Bakhsh, plaintiff No. 1. 


> 

Ilahi Bakhsh, 

Biirhan Din. 


Nasir, 

I 

Bulanda, 
plaintiff No. 2. 


On the 28th May 1883 Imam Baklish 
mortgaged the 591 kanals in suit with 
shamilat, with possession, for Rs. 600 to 
(1) Bulaki, now defendant No. 1, (2) Jalal, 
now defendant No. 2, and (3) Jiwan Shah, 
Aro 7 *ay father of defendants Nos. 3 and 4 who 
have transferred their rights to Nizam Din 
and Fattu, defendants Nos. 6 and 6. It will 
be observed from the pedigree -table that 
defendants Nos. 2, 5 and 6 are somewhat 
more remote collaterals of Imam Bakhsh than 
the plaintiffs, so that the latter are his iiu- 
piediate reyersioners, 
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The terms of the mortgage were onerous 
considering the large area mortgaged, of 
which over two-thirds is cultivated and as- 
sessed at about Rs. 36. Possession passed 
at once of the entire holding, of which the 
profits are presumably not le^-s than Rs. 100 
a year, but the profits were to be set off 
against interest on Rs. 200 only, the remain- 
ing Rs. 400 mortgage money bearing interest 
at Rs. 18 per cent, or Rs. 72 a year. There 
was also a conditional sale clause. 

The plaintiffs claimed redemption at 
Rs. 300 and were given a decree by the 
Subordinate Judge at Rs. 816, made up of 
Rs. 600 principal and Rs. 216 interest for 
three years. The plaintiffs accepted this 
decree; but on an appeal by the defendants 
the lower Appellate Court found that the 
conditional sale clause had taken effect under 
valid notice proceedings of 1887 and thereon 
dismissed plaintiffs’ suit. 

The notice proceedings were not carefully 
examined by the learned Divisional Judge, 
and we cannot agree with him that they were 
in order. On the contrary they wore patently 
defective and this, no doubt, explains why the 
mortgagees did not follow them up with a 
foreclosure suit. 

Imam Bakhsh died in 1884, and his heirs 
Buta, Shahr Yar, Nasir and Burhan Din 
(see pedigree) at once claimed possession of 
the land on the ground that the mortgage 
was fictitious. Their suit Avas dismissed on 
the 30th July 1884, but they had asserted 
their title as heirs in the plainest possible 
way and only failed because the mortgage 
was pronounced valid. 

In the notice proceedings of 1887 no 
attempt was made to proceed against any of 
the heirs of Imam Bakhsh except Buta and 
Shahr Yar, though as admitted by defend- 
ants’ Pleader Xasir and Burhan Din did not 
die till many years later. This defect alone 
is vital [Maya H/iuh v. Feroz Bin (1)], but 
further the notice proceedings made no re- 
ference to section 7 of Regulation XVII of 
1806 [Wasawa Singh v. Bura (2), Bam Chand 
V. Sandal Khan (3) and Balwant Singh v. 
Biim Das (4)] and did not specify the amount 
to be paid by the mortgagor within the year 

(1) 51 P. R. 1892. 

(2) 24 P. R. 1896. 

(3) 21 P. R. 1903; 83 P. L. R. 1903, 

(4) 28 P. R. 1908| 141 P. L. R. 1908j 41 P. W. 1908, 


of grace v. Suja (5)]. There, were other 

minor defects also, but we need nojt specify 
them as it is clear that defendants did not 
rely on the 1887 proceedings in the first 
Court. They referred to them in para- 
graph 6 of their written statement, but in 
paragraph 7 they laid no .stress on the point, 
and there was consequently no i.ssue about 
the validity of the notice. Finally on the 
26th June 1907, the very day on which the 
Subordinate Judge delivered judgment, all 
the defendants concerned jointly said in explicit 
terms that they surrendered any plea of 
absolute title by virtue of the conditional sale 
clause. 

In the face of all this we must hold that 
the lower Appellate Court was wrong in 
allowing the question to be raised in appeal, 
as well as in finding that such defective 
notices should be acted on over 20 years 
after vvards. The defendants have established 
no title as owners and can only fall back on 
their position as mortgagees. 

There is then no dispute about anything 
except the amount to be now fixed as re- 
demption money. The defendants demanded 
Rs. 1,728 as interest, but we think that the 
Subordinate Judge was clearly right in al- 
lowing only Rs. 216 in addition to the princi- 
pal of Rs. 600. The mortgage-deed was 
clearly drawn and specified that the land 
should he taken over as sold outright on 
failure of the mortgagor to pay the principal 
with interest for three years. The defend- 
ants tliemselves undertook this, as shown by 
their ineffectual notice proceedings in 1887. 
They were in po.sse.ssion and could not in 
terms of the deed pile up an interest demand 
against the mortgagor for more than three 
years, there being no independent covenant 
as to interest to justify them under the ruling 
in (ihnlam Jlaidar v. Fhaphal (6). 

We are asked by defendants’ Pleader to at 
least allow furtlier pob't diem damages at 
Rs. 72 a year for six years with reference to 
the rulings Shoo (Viand v. Chunna (7) and 
(more particularly) Jawnhir Mai v. Baja Shah 
(8), but on the facts of the present case we 
do not see our way to exercising discretion of 
the kind in defendants’ favour. They have 
enjoyed the profits of a very large area for 

(5) 84 R. 1882. 

(ff) 92 P. R. 1908; 165 P.W.R. 1908; 29 P. L R 1909 

(7; 73 P. R. 1892. ‘ ’ 

(8) 96 P, R, 1902; 21 P. U R, 1903, 
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some 30 years in retuiMi for a comparatively 
small outlay. They are not in equity entitl- 
ed to any larger sum than was contemplated 
by their deed, and by this their legal demand 
for interest is limited to Rs. 216. They 
could have foreclosed for that amount if they 
wished, but cannot benefit from their own 
negligence in the matter of notice under the 
conditional sale clause. 

The appeal of the plaintiffs is accordingly 
accepted. The docroo of the lower Appellate 
Court is set aside, and in its place we restore 
the decree of the first Court in plaintiffs’ 
favour for possession, by redemption, of the 
land in suit on payment of Rs. 816. Under 
rule 7 of Order XXXI V, Civil Procedure 
Code, the decree will specify that this sum of 
Rs. 816 must be paid into the first Court by 
the plaintiffs within si^ months from the 
date of the decree. The plaintiff will, if they 
deposit the money within the period pres- 
cribed, recover their costs from the defend- 
ants Nos. 1, 2, 5 and 6 in the lower Appellate 
Court and in this Court, the Subordinate 
Judge’s order that the parties should bear 
their own costs in his Court being main- 
tained. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Aci’eal No. 1118 of 1912. 

July 21, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

TBKANA KAVANDAN and orHEiis— 

D B F E N D ANTS — Al’ C E L I. ANTS 
versus 

ALTGIRT KAVANDAN and others— 

P LAI NTl P PS — R E S PO N I )E NTS . _ 

Court Fees Act ( Til of 1870), «. 12, els. (1 'and (2) — 
Qnesi ion of Court’fees -Decision of first Court final— 
Appellate Court, when ran re-open, 

llnder section 12, clause ( 1 >, of the Court Foes Act, 
a decision on the question of Court-fees by the Court 
of lirst instance is final between the parties though it 
can bo re-oponed by the Appellate Court itself under 
clause (2; of the section only in the interest of 
revenue. 

Second appeal against the judgment and 
decree of the District Court of Madura, in 
Appeal Suit No. 27 , of 1911, preferred 
against that of the District Munsif of 


NAWAB KHAN V, KARAM CHAND. 

Periakulam, in Original Suit No. 279 of 
1909. 

Mr. S. Bamasawmy Ai'yar for Mr. K. N, 
Aiyar, for the Appellants. 

Mr. 0. 8. Venkatachariar, for the Respond- 
ents. 

JUDGMENT. — Under section 12, clauvse 
(1), of the Court-Fees Act, the decision on 
the question of Court-fee by the Court of 
first instance is final between the parties 
and hence that decision cannot be que.stioried 
by the defendant at the later stages of the 
suit, though the Court of Appeal [under sec- 
tion 12, clause (2)] might itself take the 
question of Court-fees in the interests of the 
revenue and pass necessary orders for the 
protection of the revenue. We do not see 
sufficient ground to take up and consider 
that question in second appeal. 

On the merits, we are not satisfied that 
any document has been misconstrued by the 
lower Courts and the facts have been found 
against appellants. 

The second appeal is dismissed with 
costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Reference No. 2 op 1914. 

February 2, 1914. 

Present : — Sir Alfred Kensington, Kt., 
Chief Judge. 

NAWAB KHAN — Dependant — Appellant 
versus 

KARAM CHAND and others — Plaintiffs 
— Respondents. 

Punjab Tenancy Act {XVI of 18871, s. 100 12) — 
Registering Collector's decree- Prejudicial to a. party — 
Reg istra tion inadmi ssihle. 

Clause (2) of section 100, Punjab Tenancy Act, 
gives the Chief Court power to act only where it 
appears that the parties have not been prejudiced by 
a mistake as to jurisdiction. If they liave been 
prejudiced, registration is inadmissible. 

Where the effect of registering the Collector's dec- 
ree in a suit of value under Rs. COO U Small Cause) 
would apparently be to deprive the defendant 
of all further remedy, the Chief Court will not inter- 
vene, especially where there is doubt as to the 
correctness of the Collector’s decision on the merits. 

Case referred by the Commissioner, 
Rawalpindi Division, for the orders of the 
Chief Court. 

ORDER. — This is understood to be a 
reference by the Commissioner of Rawalpindi 
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tinder section 100, Punjab Tenancy Act, 
tbougli this is not precisely stated in the order 
of reference. The Chief Ch)urt is asked to 
register the appellate decree of the Collector, 
dated 9th April 19i:i, as the decree of a 
Civil Court. By that decree plaintiff has 
been allowed in full tlie sum of Ks. KiO 
claimed. 

I find it difficult tofollowthe argument of the 
learned Commissioner. As at present advised 
I am of opinion that the parties to the suit in 
question stand in the relation of landlord and 
tenant, and that the suit is covered by clause 
O') of section 77 (3) of the Tenancy Act, and 
has, therefore, been properly heard in the 
Revenue Courts. The facts are, however, of 
an unusual nature and 1 do not wish to 
express too positive a view on the point. 

But, even if it be assumed that the Com- 
missioner is right on that point, I cannot 
agree with him that the parties would not be 
prejudiced by the course which he suggests. 
The suit, if heard by the Civil Courts, would 
bo a Small (hxuse under Rs. 500 in value, 
and under section 41 (2), Punjab Courts Act, 
as amended in 1912, no second appeal will lie. 
The effect of registering the Collector’s decree 
would, therefore, be to deprive the defendants 
of all further remedy as it can hardly be 
said that such material irregularity is disclos- 
ed as to justify interference by revision under 
section 70. This result can scarcely have 
been contemplated by the Commissioner who 
has himself indicated doubt as to the 
correctness of the Collector’s decision on the 
merits. 

Clause (2) of section 100, Tenancy Act, 
gives the Chief Court power to act only where 
it appears that the parties have not been 
prejudiced by a mistake as to jurisdiction. 
If they have been prejudiced, registration is 
inadmissible. 

The reply to the reference must, therefore, 
be that the Chief Court cannot intervene. 
The records will be returned to the Commis- 
sioner for disposal of the appeal before him in 
whatever manner he may consider proper. 

If notwithstanding what has been said 
above, he should still on further consideration 
hold that the Revenue Courts have no juris- 
diction, it may be open to him to set aside the 
decrees of both the lower Revenue Courts 
and to return the plaint for presentation in 
the Civil Court having jurisdiction. 

'Reference rejected. 


CALCUTTA HIGH COURT. 

Appeal against Order No. 251 op 1912. 

February 23, 1914. 

Present : — Justice Sir Henry Stephen, Kt., 
and Mr. Justice Mullick. 

RAM EKBAL SINGH and others — 
Appellant.s 
versus 

BALDBO SINGH and others — Respondents. 

Court Fees Act 1870), s. 7 {v)~~~8uit for 

possession hy tenant against landlord and another 
person claiming to be tenant — Court -fees — Value of 
subject-matter — Value of relief sought. 

A suit for recovery of possession of land of wliieh 
plaintiffs claim to bo tenants, against the admitted 
hindlonls and persons who also claim to be tenants, 
is governed by the Court Fees Act, section 7 (c), 
and the value of the subject-matter of the suit is tho 
value of tho relief sought as stated in the plaint. 
The suit is not covered by the paragraphs («) to bO 
of the sub-section, as their effect is confined to land 
in respect of w’hich revenue might be paid, whicji 
it could not bo in respec.t of the land in suit regard- 
ed as lease hold land 

Appeal against the order of the Additional 
Subordinate Judge of S^ ai-abad, dated the 
19th February 1912, rever.sing that of tlio 
Officiating Munsif, third Court at Arrah, 
dated the 7th December 1910. 

Babu Rngliunafh dinghy for the Appellant.s. 

Babu Chandra Sekhar Prasad Singhs for 
tho Respondents. 

JUDGMENT. — In this case the plaintiffs 
brought a suit for recovery of possession of 
land, of which they claimed to be tenants, 
against tho admitted landlords and persons 
who also claimed to be tenants. The suit 
was brought in the Court of the Munsif of 
Arrah, and an objection was raised by the 
defendant that the value of the land, that is 
the value of the proprietary rights in the 
land, was over Rs. 1,000 and that the Munsif 
was, therefore, not competent to try the suit. 
He held, however, that though the value of 
the land was over Rs. 1,000, the value of 
the relief sought was Rs. 126, tho amount 
stated in the plaint, and decreed the suit on 
the merits. On appeal the point was raised 
before the Subordinate Judge who held that 
the Munsif was wrong in looking to the 
value of the relief sought and had no jurisdic- 
tion to try the suit ; he, therefore, remanded 
the case to the Munsif to settle the value of 
the land. 

In this he was wrong. The case is govern- 
ed, as he says, by the- Court Fees Act, 1870, 
section 7 O’), fts this is a suit for the 
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possession of land ; but it does not come 
under any of the descriptions of land given 
in paragraphs (a) to (d) of the sub-soction, as 
their effect is confined to land in respect of 
which revenue might be paid, which it could 
not be in respect of this land regarded as 
lease-hold land. The value of the subject- 
matter of the suit is, therefore, the value of the 
suit, and determines the question of j urisidiction. 
This is in accordance with the decision in 
Furzand Ali v. Mohanth Lai Puri (l) and is 
consistent with that in Bam Baj Tewari v. 
GimandanBhagat (2). 

The result is that the appeal is allowed, 
the order of the lower Court is set aside, and 
the case is remitted to that Court in order 
that it may be heard according to law. The 
appellant is entitled to his costa, which are 
assessed at two gold mohurs. 

Appeal allowed \ Case remanded, 

(1) 32 C. 268. 

K2) 15 A. 63; A. W. N. (1892) 240. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 222 op 1913. 

July 24, 1914. 

Present’. — Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerjee, Kt. 

MUSHTAQ ALI KHAN and otheks— 

- Defendants — Appellants 
tersus 

BEHARI LAL and others — Plaintiffs — 
Respondents. 

Mortgage unit — Parties — Mortgage j integrity o/, not 
split lip — All mortgagees necessary parties. 

Wliere tlio integrity of a mortgage has not been 
split up, all the owners of the mortgagee rights are 
necessary parties to the mortgage suit and no part of 
the mortgage debt can be recovered, nor can the 
property be sold to realise any part thereof, except 
by all the mortgagees bringing a suit within the time 
proscribed by law. 

First appeal froip an order of the District 
Judge of Moradabad, dated the 19th of 
August 1913. 

Mr. Muhammad Ishaq, for the Appellants. 

The Hon’ble Dr. Tej Bahadur Saprti, for 
the Respondents. 

JUDGMENT. — This appeal arises out 
of a suit on foot of a mortgage, dated the 
8th of January 1895. The suit was not 
instituted until the 5th of August 1910,* that 
is to say, just about tho time wboP the special 


period of limitation allowed by the Act of 
1908 was on the eve of expiring. The de- 
fendants raised the plea that there was a 
defect of parties. It appears that the 
original mortgagees were two persons, Baij 
Nath and Badri Prasad. Baij Nath had 
died leaving three daughters. Badri left 
four sons. The sons of Badri were parties 
to the suit, but the daughters of Baij Nath 
were not. The Court of first instance found 
that Baij Nath and Badri were separate 
and that accordingly the daughters of Baij 
Nath were necessary parties, the suit was 
defective and it could not be cured because 
limitation had expired before the application 
to add parties was made. The lower Appel- 
late Court reversed this decision. While it 
agreed with the Court of first instance that 
Baij Nath and Badri were separate, it held 
that the suit was barred against the daugh- 
ters of Baij Nath to the extent of half 
but that the sons of Badri were still 
entitled to the other half and that the 
suit to that extent could be maintained; 
and it accordingly remanded the case. Prom 
this order of remand the present appeal 
is taken. 

In our opinion the decision of the Court 
of first instance was correct. All the 
owners of the mortgagee rights were neces- 
sary parties. The integrity of the mort- 
gage was never split up. Accordingly no 
part of a mortgage debt can be recovered, 
nor can the property bo sold to realise 
any part thereof, except by all the mort- 
gagees bringing a suit within the time 
prescribed by law. 

We allow the appeal, set a.side the 
order of the lower Appellate Court and 
restore the decree of the Court of first 
instance with costs in all Courts includ- 
ing fees in this Court on the higer scale. 

Appeal allmved. 
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AMIR ALI V, AYKUP ALI KHAN. 

CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 12 op 1912. 
July 11, 1913. 

Present: — Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice Asutosh 
Mookerjee, Kt. 

AMIR ALI — Appellant 
versus 

AYKUP ALI KHAN SAUDAGOR and 
OTHERS — Respondents. 

Uviden-ce — Kabuliat unregistered^ inadmissible in 
evidence — Oral evidence as to rent agreed upoiij ad- 
missible* 

Where the kabuliat executed by a tenant is in- 
admissible in evidence for want of registration, oral 
ovidonco can be given to prove the rent which was 
agreed upon by the parties. 

Banka Behary Christian (Beni Madhab Christian) 
V Rnj Chandrd Pal, 2 Ind. Cas. 202; 14 C. W. N. 141, 
referred to. 

Letters Patent Appeal against the following 
decision of Mr. Justice Coxe, dated the 1st Feb- 
ruary 1912, in Appeal from Appellate Decree 
No. 1192 of 1909, against the decree of the 
Subordinate Judge, first Court of Chittagong, 
dated the 22nd March 1909, reversing that 
of the Munsif, first Court of Chittagong, 
dated the 11th April 1908: — 

CuXE, J. — This is a suit for rent. It has 
been decreed by the lower Appellate Court 
and the defendant appeals. 

The first point taken is that the learned 
Subordinate Judge lias erred in using the 
plaintiff’s collective papers as independent 
evidence instead of corroborative evidence. 
But clearly he has done nothing of the sort. 
The plaintiff says that he has collected rent 
at the rate of Rs. 4 from the defendant and 
given him receipts and he himself has sworn 
to the counterfoils which show this. This 
was believed by the Subordinate Judge, who 
says that the defendant has accepted the 
receipts which show his jama to be Rs. 4. 

The second point taken is that as the 
kahuUat executed by the defendant is 
inadmissible in evidence, not being registered, 
oral evidence could not be given of the 
relationship between the parties. But apart 
altogether from the kabuliat^ if the evidence 
shows, as it does show, that the defendant, 
who admittedly holds this land, is paying 
rent to the plaintiff and is accepting receipts 
which show the proper rent to be Rs. 4 a 
month, that evidence, apart altogether from 
any evidence as to how the tenancy originat- 
ed, justifies a finding that at the present 
moment the relationship of landlo^ and 


tenant exists between the parties and the 
defendant’s rent is Rs. 4. 

The appeal must be dismissed with costs. 

Babu Dh'irendra Lai Kastgir, for the Appel- 
lant. 

Babu Khitish Chandra Sen^ “ for the 
Respondents. 

JUDGMENT. — This is an appeal under 
clause 15 of the Letters Patent against a 
judgment of Mr. Justice Coxe in a suit for 
rent. 

The plaintiff sues to recover rent from the 
defendant. In his plaint he stated that the 
defendant had, on the 6th of July 1898, 
executed a kabuliat which was not registered 
and never came into operation. He claims 
rent at the rate of Rs. 4. It is urged before 
us that as the kabuliat was not registered 
and consequently never came into operation 
under section 107 of the Transfer of 
Property Act, no oral evidence could be given 
to show that the rent was fixed at Rs. 4. 
This contention is clearly unfounded. Section 
92 of the Evidence Act, on which reliance is 
placed, is of no assistance to the appellant. It 
has been repeatedly laiddown in thisCourfc, as 
is clearfrom the case of Banka Behary Christian 
{Beni Madhab Christian v. UajCha)idraPal{l) 
and the earlier decisions mentioned there, that 
a tenancy can be proved without proving the 
lease, if there be one. This is in accord 
with what is the settled law in England. 
Thus it was held in Be Medina v. Poison (2) 
that when a rent is mentioned in the lease 
or agreement such rent will be the measure 
of damages, though the lease be void by the 
Statute of Frauds. In our opinion, oral 
evidence was admissible to prove the rent 
which was agreed upon by the parties and 
the suit has been rightly decreed. 

The decree of Mr. Justice Coxe will, 
therefore, be confirmed with costs. 

Appeal dismissed* 

(1) 2 Ind. Caa. 202; 14 C. W. N. 141. 

(2) (1816) HoltN. P. 47. 
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MUTIIALAGIRI KEDDY V» PAPW NAICKEN. 

MADRAS HIGH COURT. 

Second Cj vil Appeal No. 509 of 1913. 

September 4, 1914. 

Present: — Mr. Justice Ayling and Mr. Justice 
Oldfield. 

MUTHALA.GTRT REDDY — Dependant — 
Appellant 
z*ct*sus 

PAPPI NAICKEN— Plaintiff- 
Respondent, 

Hvidence Act (I of 1872), ««. 3, 157 — “Pacf,” meaning 

»/' 

The word “fact”, used in section 157 of the Indian 
Evidence Act, does not mean merely “event” but also 
a continuing fact such as possession. 

Documents proving possession are admissible in 
evidence under that section. 

Second appeal against the decree of 
the District Court of Madura, in Appeal 
Suit No. 264 of 1911, perferred against 
that of the District Munsif of 
Periakulara, in Original Suit No. 205 of 
1910. 

Mr. (7. 8. Venkatachariar, for the Appel- 
lant. 

Mr. T. V. Venkata rama Alyar^ for the 
Respondent. 

JUDGMENT. — The only point of law 
raised is that the decision of the Di.strict 
Judge is based on inadmissible evidence, 
viz.., Exhibits B, C, and 1). These are deeds 
of sale and mortgage executed by plaint- 
iff’s witnesses Nos. 2 and 3 in which 
the suit land is referred to as “ Guniran''s 
Nanja ” or “ Fappanaicken's Nanja'" — Pappa- 
naicken being the plaintiff and Guru van 
liis father. The witnesses have deposed 
to the possession (not the title) of the 
plaintiff and his father in the suit land, 
and these documents have been admitted 
under section 157 of the Indian Evidence 
Act as corroborative of their evidence. 
Possession (as distinguished from title) is 
a “fact” -Avithin the definition of section 
3 of the Indiap Evidence Act, and we are 
unable to agree with the contention of 
the appellant’s Vakil that the Avord “fact” 
in section 157 is used only in the limit- 
ed sense of “event,” and does not in- 
clude a continuing fact, such as posses.sion, 
Avhich is embraced by the definition. 

In our opinion the documents Avere ad- 
missible as evidence. The second appeal 
is dismis'sed Avith costs. 

A ppeal (I ism is'^ed. 


SATIS CHUNDER BHAUMIK i\ sArODA' PRASAD RAY. 

CALCUTTA HIGH COURT. 

Civil Rdle No. 1835 op 1890. 

February 11, 1891. 

Present: — Mr. Justice Tottenham and 
Mr. Justice Trevelyan. 

SATIS CHUNDER BHAUMIK, minor, by 
HIS NEXT FRIEND, KALLY CHUNDER 
BHAUMIK — Petitioner 
versus 

SARODA PRASAD RAY and others— 
Respondents. 

Pleader undertaking to prepare pnper-hook, duty 
of— Contract between Pleader and High Couit en- 
forceable like similar contuicts by Attorneys. 

An undertaking by a Pleader to prepare tlio paper- 
book in lion of Wving it prepared in the oltteo of 
the High Court is an agi'ecnient between him and 
the Coiu*t, which the Court expects him to fulfil. 

It is a contract which is capable of being enforced 
by the Court, and which will, if necessary, b© 
enforced in the same way as similar contracts by 
Attorneys of the High Court can be enforced. 

The trust given to a Pleader who is allowed to 
undertake the preparation of a paper-book would 
not be fulfilled if ho were allowed to have reserva- 
tion of any kind in mind and to take an under- 
taking to mean only an undertaking to prepare a 
paper-book if he is jmid for it. It is the business 
of a Pleader who gives an undertaking of this des- 
cription, if he wants to run no risk, to see that he is 
indeminfied before he gives the undertaking. 

Civil Rule in connection Avith appeal 
from Original Decree No. 131 of 1890, 
against that of the Subordinate Judge 
of Rajshahi, dated the 30tb January 1890. 

Babus Joges (Vi under Peg and Tarit 
Mohan Das, for the Petitioner. 

Bahu Kishori Mohan Boy, for the Opposite 
Party. 

JUDGMENT 

ToTTENiiA.\r, J. — This is a Rule to show 
cau.%e why the paper-book in appeal from 
Original Decree No. 131 of 1890 should 
not be dispensed Avitli. 

Tlie Rule Avas obtained on the 22nd 
December last, the ground of the application 
being the poverty of the appellant. 

The respondent has shown cause against 
tlu) Rule. He contends that there is no 
ground for the indulgence asked for; and 
he points out that there Avould be great 
iuconvenionco in the absence of a paper-book 
at the hearing, the case being an 
important one and the record .being 
bulky. 

The Pleader for the opposite party 
further points out that in the month of 
August last tlije^ appellant’s .Plea<jler , gayp 
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notice to the Deputy Registrar that ho 
would undertake to prepare the paper-book 
in lieu of having it prepared in the office 
of the High Court. Nearly four months 
afterwards, that is, when the paper-book 
should have been nearly ready, another 
Pleader presented an application to dispense 
with it. And in asking the Court to 
dispense with it, the appellant made no 
mention of what had already passed, or 
of the undertaking that his Pleader should 
prepare the book. 

We desire to call the attention of 
Pleaders to the fact that an agreement of 
that kind to prepare paper-books is an 
agreement between them and the Court, 
which the Court expects them to fulfil. 
It is upon the faith of such agreement 
that the Court permits the appellant to 
abstain from making the necessary deposit 
in Court for the expense of the paper-book 
in time. We should not on future 
occasions be inclined to pass over an 
instance, such as this, of an attempt to 
withdraw such agreement without any 
notice to the Court. 

In the present case, we have not to deal 
with that particular matter. But upon the 
whole merits of the case, wo think it 
sufficient to say that we see no reason 
for granting the application made by the 
appellant. 

We discharge the Rule, the costs, one 
gold moh'ur, being costs in the appeal. 

Trevelyan, J. — I desire to add a few 
words to what Mr. Justice Tottenham 
has just said with reference to a matter 
which has arisen in this case. Although 
it is not a matter which it is necessary 
for us to act upon expressly on this Rule, 
I do not think that it ought to be passed 
over without letting it be well understood 
by the learned gentlemen who practise 
the profession of Pleaders in this Court, 
that an undertaking to prepare a paper-book 
is , a contract which is capable of being 
enforced by the Court, and which will, 
if necessary, be enforced in the same way 
as similar contracts by Attorneys of this 
Court can be enforced. 

It was suggested by the learned Vakil 
wlio appeared in support of the Rule, and 
also by the Vakil who had given the 
undertaking, that the reason for not 
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preparing the paper-book was the hon- 
receipt of money from the client. 

I desire to protest against any suggestion 
that a Pleader who is an officer of this 
Court, in making a contract with the 
Court, is entitled to make a mental 

reservation of this kind. The trust given 
to a Pleader who is allowed to undertake 
the preparation of a paper-book would not 
be fulfilled if he were allowed to have 
this reservation in his mind and to take 
an undertaking to mean only an undertaking 
to prepare a paper-book if lie is paid for 
it. It is the business of a Pleader who 
gives an undertaking of this description, if 
he wants to run no risks, to see that he 

is indemnified before lie gives the 
undertaking. If we were to allow a 

reservation of any kind, it seems to me 
quite clear that wo would destroy the 
objects of the Rules foi* the preparation 
of paper-books. 

It is not necessary in this case to take 
any stops as Mr. Justice Tottenham has 
pointed out. In other cases it may be 

necessary, and tliere can bo no doubt 
that a contract of that kind is capable 
of being enforced. 

I am glad that an opportunity has 
arisen to let the Pleaders know what the 
meaning of a contract of that kind is. 
It is as plain as plain can be. 

Rule discharged. 


PLTNJAB CHTKP COURT. 

Second Civil Appeal No. 1444 of 1912 
April 23, 1914. 

Fresmt: — Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai. 

AMAR DAS AND OTHERS — Plaintiffs 

Appellants 

versus 

SUKH DIAL AND OTHERS — Defendants 
Respondents. 

Apiical, second -Concun cut finding of fact^Necessity^ 
circumstantial evidence —Punjab Couth Act {XVlll of 
1884), «. 40, as amended by Punjab Courts Acts (land 
IV of 1912). ^ 

A concurrent liu<ling as to receipt of consideration 
cannot bo iiii-orfored with on second appeal. 

Where an alienor has a largo family to support 
and there is no allegation that he is a man of bad 
character or Wasteful or extravagant or has any 
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cause to waste the property, the presumption is 
that the alienation has boon made for necessity, 
particularly when it has boon made at a period 
immediately following a severe famino and has not 
been attacked for about eleven years. 

Second appeal from the decree of the 
Divisional Judge, Attock Division, dated the 
24th May 1912, affirming that of the 
Munsif, first Class, Pindigheb, dated the 
21st February 1912, dismissing plaintiffs’ 
suit. 

M. Bhagat Bam Bun, for the Appel- 
lants. 

Mr. Nand Lai, for the Respondents. 

JUDGMENT. — This was a suit by the 
plaintiffs-appellants for their 6/7ths share of 
certain land sold by Ram Ditta, father 
of plaintiffs Nos. 1 to 5 and father-in-law of 
plaintiff No. 6 for Rs. 400 on the 5th 
October 1900, on the ground thatthe land was 
joint family property and that Ram Ditta 
had no authority to sell it without considera- 
tion and necessity. Plaintiffs denied that 
they had consented to the sale. 

The first Court found that the property 
was not acquired solely by Ram Ditta out 
of his funds but that it was acquired out 
of joint family funds. At the same time 
it held that the sale was foi’ neces,sity 
and consideration and it, therefore, dismissed 
the suit. Plaintiffs appealed to the Divi- 
sional Court. Its findings are not a model 
of clearness, but so far as wo under.stand 
them they are that Ram Ditta himself 
acquired the property and that the sale was 
for consideration and necessity. Plaintiffs 
have filed a second appeal to this Court. 

With reference to the question whether 
the land was acquired by Ram Ditta alone 
out of his own funds or whether it was 
a joint acquisition by the family, Mr. 
Bhagat Ram in addition to adopting the 
argument of the first Court has pointed 
out that when the land was purchased in 
1890 for Rs. 1,500, Rs. 900 out of the 
consideration was to be paid to the previous 
mortgagee, Chet Singh, and that this was 
not paid at that time. On the contrary it 
appears that on the 20th December 1895 
Ram Ditta by a deed. Exhibit D-3, mortgage 
ed some chdhi land to one Mul Raj for 
Rs. 600 out of which he received Rs. 15 
in cash and the balance was paid to Chet 
Singh, the original mortgagee. It is not 
clear how the rest of Chet Singh^s mortgage- 


debt was paid off and Ram Ditta’s sons or some 
of them may have helped to pay it. On 
the whole wo are prepared to accept Mr. 
Bhagat Ram’s arguments that the land was 
acquired out of joint family funds. 

There is a concurrent finding of both 
the lower Courts that the sale of 1900 
was effected for consideration and with that 
finding wo cartnot' interfere upon second 
appeal. We consider that the first Court 
has disposed of the question of necessity 
in a very proper way. Ram Ditta had a 
.large family to support and there is no 
allegation that he was a man of bad character 
or wasteful or extravagant. There was no 
reason why ho should sell the property without 
necessity. As pointed out by the lower 
Courts the sale was made at a period 
immediately following a severe famine. We 
have no doubt that the family wns in 
need of money and the fact that no objec- 
tion to the sale was made for nearly eleven 
years fortifies us in the conclusion tliat 
there was necessity for it. Plaintiffs have 
been associating with their father in aliena- 
tions since the date of the sale. We have 
no doubt that they were fully cognizant 
of it and had agreed to it. Some point 
was made of the fact tliat the land purchasd 
for Rs. 1,500 in the year 1890 was sold in 
1900 for only Rs. 400. There has. however, 
been a mistake about this. Mr. Bhagat 
Ram admits that out of the land purchased 
in 1890 10 kanals 6 marlas of chahl land 
was sold on the 16th March 1899 to 
Ghulam Muhammad for Rs. 4,000, Again 
13 kanals 6 marlas were sold for Rs. 98 
on the 18tli April 1897. After deducting 
these two plots the balance was sold for 
Rs. 400. We are certainly not prepared 
to say that it was sold for very much 
under the market- value. We do not, 
therefore, see any ground for interference 
on second appeal, and without calling upon 
Counsel for the respondent to reply w© 
dismiss the appeal with costs. 

Appeal dismissed^ 
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SADR-UD-DIN V, EMPEROR. 

PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 81 of 1914. 

April 27, 1914. 

Present: — Sir Alfred Kensington, Kt., 
Chief Judge, and Mr. Justice Rattigan. 

SADR-UD-DlN — Petitioner 
versus 

EMPEROR — Respondent. 

Legal PracftHnneni Art (XVlfl of 1870), s, 36 — 
District Magistrate ordering 'name of person, to he 
included in list of touts — High Couit's pov'er of 
revising order — Punjab Courts Ad (XVIIf of 1884), 
8. IS— General poicer of superintendence and control. 

Proceedings under section 36 of the Legal 
Practitioners Act are neither civil proceedings 
governed by the provisions of the Code of Civil 
Procedure, nor criminal proceedings governed by 
the Criminal Pmceduro Code, and, therefore, neither 
the civil nor the criminal jurisdiction of the High 
or Chief Court can be invoked for the purpose of 
revising orders passed under that section. 

The nigh Courts have, however, held that in the 
exercise of the general jiowers of superintendence 
and control vested in them under the provisions of 
section 15 of the High Courts Act they have 
jurisdiction to interfere with such orders, and in Man 
Shighy. Dmperor^ 3 Ind. Cas, 977; 11 P. it. 1909 Cr.j 
116 P.L.R. 1909; 10 Cr. L. .1. 443; 28 P.W.ll. 1909 Cr., 
a Division Bcncli of the Chief Court has also decided 
that it has similar jurisdiction under section 13 of 
the Punjab Courts Act in cases whore an order under 
section 36 of the Legal Practitioners Act has been 
passed by a Civil Court. But section 13 of the 
Punjab Courts Act gives the Chief Court a power of 
superintendence and control only over Cirfl Courts 
and the provisions of that section are not relevant 
to a case where the Chief Court is asked to revise 
the order of a District Magistrate. 

Chanan Das v. Queen- Rmpi'ess, 3 P. R. 1900 Cr.; P. 
L. R. 1900 p. 17 Cr., dissented from. 

Petition, under section 13 of the Punjab 
Courts Act, for revision of the order of 
the Sessions Judge of the Ferozopore Divi- 
sion, dated the 27th of November 

1913, athrming that of the District Magis- 
trate, Ferozepore, dated the 9th of. 

September 1913, declaring the petitioner 
as a tout. 

Mr. Ganpat Rai, for the Petitioner. 

The Governmemt Advocate, for the Re- 
spondent. 

JUDGMENT.—By order, dated the 9th 
September 1913, the District Magistrate 
of Ferozepore directed that the name of 
the petitioner, Sadr-ud-Din, and the names 
of six other persons, specified in the said 
order, should bo included in a list of 

“ touts ” to be hung up in his own Court 
and in all Courts subordinate to his 
Court. This order was passed by the 
District Magistrate as such, and pur- 


ports to be one under section 36 of the 
Legal Practitioners Act of 1879 as sub- 
sequently amended. 

This Court is asked to revise the said 
order on various grounds, but obviously 
the first question to bo decided is whe* 
ther we have jurisdiction to revise it. In 
our opinion, based upon authority, we 
have no such jurisdiction. It has been re- 
peatedly held that proceedings under sec- 
tion 36 of the Legal Practitioners Act 
are neither civil proceedings governed by 
the provisions of the Code of Civil Pro- 
cedure, nor criminal proceedings governed 
by the Criminal Procedure Code, and that 
as a result neither the civil nor the cri- 
minal jurisdiction of the High or Chief 
Court can be invoked for the purpose of 
revising orders passed under that section 
[see In the matter of the petition of Madho 
Ram (1), In the matter of the petition of 
Kedar Nath (2), Hari Cham Sircar v. District 
Judge of Dacca (3), Ravinuthala v. Secretary 
of State (4), Man Singh v. Emperor (5) 
and Jaimal Singh v. Bhagwan Das (6)]. On 
the other hand the High Courts have held 
that in the exercise of the general powers 
of superintendence and control vested in 
them under the provisions of section 15 
of the High Courts Act (24 and 25 Viet., 
C. 104), they have jurisdiction to interfere 
with such orders, and in Man Singh v. 
Emperor (5), a Division Bench of this Court 
decided that it had similar jurisdiction, 
under section 13 of the Punjab Courts 
Act, in cases whore an order under section 
36 of the Legal Practitioners Act 
had been passed by a Civil Court. But 
section 13 of the Punjab Courts Act 
gives this Court a power of superin- 
tendence and control only over Civil Courts 
and the provisions of that section are 
not relevant to a case such as the present 
where this Court is asked to revise the 
order of a District Magistrate who has, in 
that capacity, taken action under section 
36 of the Legal Practitioners Act. With 
such an order we are not empowered by 

(1) 21 A. 181. 

(2) 1 Ind. Cas. 143; 31 A. 60; 6 A. L. J. 22; 9 Or. 
L. J. 69; A. W. N. (1908) 279. 

(3) 6 Ind. Cas. 327; 11 0. L. J. 613; 11 Cr. L. J. 320. 

(4) 16 Ind. Cas. 896; 12 M. L. T. 411; (1913) M. W 
N. 370. 

(5) 3 Ind. Cas. 977; H P. R. 1909 Cr.; 116 P. L. R. 
1909; 10 Or. L. J. 443; 28 P. W. R. 1909 Cr. 

(6) 41 P. R. 1888 Cr. 



INDIAN CASES. 


[1914 


bl4 

In re KARRI mangadk. 

any provision of law to interfere and we 
must accordingly reject this and the con- 
nected petitions on that ground. 

It is, no doubt, true that in a Single 
Bench ruling, reported as Channan Das v. 
Queen-Empress (7), a late Chief Judge of 
this Court held that under section 13 of 
the Punjab Courts Act ho had jurisdic- 
tion to revise an order of this kind passed 
by a District Magistrate, but speaking with 
every deference, we are of opinion that that 
decision is erroneous in law. Nor are we 
able to accept Mr. Ganpat Itai’s argument 
that proceedings under section 36 of the 
Legal Practitioners Act are essentially 
civil proceedings and that an order passed 
thereunder by any Court or Officer must 
be regarded as the order of a Civil Court. 
Obviously this is not so, for the result 
otherwise would bo that an order of the 
Financial Commissioner under section 36 
of the Legal Practitioners Act would be- 
come revisable by this Court, and tliis too 
despite the fact that the Financial Com- 
missioner is in no sense subject to this 
Court’s general powers of superintendence 
and control. 

It is with reluctance that we are obliged 
to liold that we have no power to inter- 
fere with the order of the District Magis- 
trate, as we can readily conceive of cases 
where injustice may be done to tlie person 
affected by such order. Indeed wo may 
oven go so far as to say that we are by 
no means satisfied that the present peti- 
tioner, Sadr-ud-Din, was rightly included 
among the other persons as a tout. ” 
It appears that the President of the 
Ferozepore Bar Association, Lala Kan.shi 
Ram, Senior, was of opinion that Sadr-ud- 
Din’s name had been wrongly included, 
and there are other reasons apparent on 
the record for believing that he is not a 
“ tout ” within the definition of that term 
in the Act. But as observed by the learned 
Sessions Judge to whom this petition for 
revision was presented in the first instance, 
the proper course for the petitioner is to 
petition the District Magistrate to review 
his order. 

For the reasons given, we hold we have 
no jurisdiction to entertain this petition 
and we accordingly reject it. 

Fetition rejected. 

(7) 3 P, It. 1000 Or.; P. L. R. 1900 p. 17 Or, 


MADRAS HIGH COURT. 

Criminal Revision Case No. 109 of 1914. 
Criminal Revision Petition No. 95 of 1914, 
September 10, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 

In re KARRI MANGADU and another — 
AcersED — P etitioners. 

Penil Co,h (Act XLV of 1860), sx. 404, 424— Afof/icr 
of deceased oirner talcing of her srm’s 

effects^ whether yiulty under section 401 — Debtor dis- 
charged hg inofhar, whether liable under section 421. 

Section 404 of the Indian Penal Code is intended to 
punish servants and strangers who can have possibly 
no right to or interest in the effects of a dead man 
and not near relativ'cs who take possession under a 
claim of right. Similarly section 421 is intended to 
jninish fraudulent debtors and their accomplices and is 
not intended to punish persons who claim as heirs of 
a deceased man and deal vvitli the property. 

Where, therefore, a mother takes possession of her 
son’s moveables as against her daughters-in-law and 
discharges one of the debtors of her son from his 
obligation, slie cannot be convicted of an offence 
under section 101, nor can the discharg(*d debtor 
be convicted imder section 421, Indian Penal Codt*. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judg- 
ment of the Court of tlio first Class Deputy 
Magistrate of Peddapuram, in Civil Appeal 
No. 99 of 1913, preferred against the 
judgment of the Stationary Second Class 
Magistrate of Peddapuram, in C. C. 
No. 447 of 1913. 

Mr. P. (Jhenchiahf for the Accused. 

The Public Prosecutor, for the Government. 

ORDER. — This is a criminal case which 
arose out of a dispute between the mother 
of a dead male owner and one of the 
two minor childle.ss daughtors-in-law of the 
said owner as to wlio was entitled to the 
assets loft by tlio deceased man. The 
mother was present at the death, took 
possession of the moveahles and is claiming 
them as belonging to her. 

The lower Courts have elaborately con- 
sidered the question of Hindu Law relating 
to succession and guardianship and also as 
to whether the 1st accused (the mother) 
has proved her case of ownership. The 
lower Courts have convicted her and one 
of the debtors of her son whom she dis- 
charged from his obligation. The convic- 
tions are under sections 404 and 424, 
Indian Penal Code. 

As' is shown by the illustration to sec- 
tion 404, that section was inteq^ed to 



INDIAN CASES. 


VoL XXV] 

EMPEROR V. CHIRAGH, 

punish servants and strangers who could 
have possibly no right to or interest in 
the elfects of a dead man and who mis- 
appropriated such effects and was not 
intended to punish near relatives who take 
possession of and deal with the deceased’s 
effects under a claim of independent owner- 
ship, or a claim to succeed as heir to the 
deceased. 

As regards section 424, it is the last of 
four sections (421 to 424) intended to 
punish fraudulent debtors and their accom- 
plices and not intended to punish persons 
who claim as heirs of a deceased man and 
deal with the property. 

Tlie convictions and sentences are set 
aside and the fines, if levied, will be re- 
funded. 

Oonvictum set aside. 


PUNJAB CHIEF COUBT. 

Criminal Hrvision No. 16(39 op 1913. 

May 8, 1913, 

1? resent: — Mr. Justice Shadi Lai. 

EMPEllOR — Prosecutor 
versus 

CHIRACtH— Accused. 

Worlcimn^n Breach uf Conirnct Act (XIH of 1859), 

2 — Advances in stores— Act luapplicahte. 

Section 2 of ActXJIT of 1859 is inapplicable to 
a case where the advances are made in stores and 
not iti money. 

Case reported by the Sessions Judge, 
Lahore, with liis No. 1036 of 15th September 
1913. 

FACTS.— It is alleged that complainant 
had been advancing various sums to accused 
at different times. When accused left com- 
plainant, a sum of Rs. 93-4-0 was outstanding 
against the former who is said to have 
been employed by the latter as his famadar. 

The accused, on conviction by Mr. L. A. 
Bull, exercising the powers of a Magistrate 
of the 1st class in the Lahore District, was 
ordered by order dated 12th August 1913, 
under section 2, Act XITI of 1859, to 
re pay to complainant the sum of Rs. 93-4-0. 

GROUNDS. — The petitioner lias been 
ordered under Act XIIl of 1859 to re-pay a 
sum of Rb 93-4-0 to the complainant, 
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It is argued that as complainant has no 
work in progress, following In the matter of 
Annsoori SanyasiiX)^ only a civil suit lies. The 
complaimant, however, stated that work was 
only closed owing to the rains and desertion 
of workmen and would be re-opened shortly. 
A temporary stoppage of this nature does not 
appear to me to affect the case. 

As regards ground 2 no receipt for 
Rs. 40 has been produced in the lower 
Court and though I gave an adjournment 
until to-day for its production, it is not 
forthcoming. Grounds 3 and 4 are general 
grounds on which nothing has been put 
forward. 

With regard to the complainant’s advances, 
however, I find that on 28th March 1913 
the petitioner received Rs. 116-8-3 in stores 
(the vernacular calls it “flour, etc.”). This 
is more than the sum for which he now 
claims (Rs. 93-4-0). Section 2 lays it down 
that when the workman has received ‘ money.” 
I question if stores are money within the 
meaning of the Act. The Chief Court has 
held that as the Act is of a penal nature its 
terms should be construed strictly. I, there- 
fore, forward this revision. 

ORDER. — The petitioner received 
Rs. 116-8-3 in stores and not in cash. It 
cannot, therefore, be said that he received 
“money” as required by section 2 of Act XIII 
of 1859. That section is, therefore, inappli- 
cable and the conviction of the petitioner is 
illegal. I accept the recommendation of 
the learned Sessions J iidge and set aside the 
order of the Magistrate, dated the 12th 
August 1913, convicting Chiragh. 

Order set aside, 

(1) 28 M. 37; 1 Weir 671; 2 Or. L. J. 149. 


LOWER BURMA CHIEF COURT. 

Criminal Revision No. 1188 op 1914. 

July 30, 1914. 

Present: — Mr. Justice Twomey. 

ISMAIL — Petitioner 
versus 

EMPEROR — Opposite Party. 

Penal Code (Act XLV of 1860), ss. 177, 182, 193, 
199 — False report to Revenue Surveyor for securing 
mutation of name — Declaration contemplated by s. 199, 
nature of—Criminal Procedure Code {Act V of 1898 ,»?. 
195, 637 — Sinction to prosecute — Revision — Conmefiou 
und?r s. 199, uhether can be converted to one under 
9 , 182. 
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Tho declaration contemplated in section 199, 
Indian Penal Code, is a statement of facts in 
the form simply of a declaration which, for tho 
purpose of proof of tho fact declared to, has by 
itself all the legal force of evidence given on oath 
or solemn afhrmation, that is to say, it must bo a dec- 
laration which having been made is afterwards 
receivable as evidence of tho fact declaivd. 

By reporting falsely that his father had died tho 
petitioner induced tho Kevenuo Surveyor to enter 
his name in tho Bevonuo Registers as owner of 
certain gardens and paddy lands in succession to his 
father: 

Held^ that tbo petitioner had not committed an 
offence under sections 199, 177 or 193, but that he 
had committed an offence under section 182, Indian 
Penal Code. 

A conviction under section 199, Indian Penal 
Code, in respect of which no sanction is necossarj’’, 
cannot be converted in revision to a conviction 
under section 182 in respect of which a sanction is 
necessary, especially where tho attention of tho trying 
Magistrate was drawn to tho necessity of such 
sanction. 

Review of the order of the Sub-Divisional 
Magistrate of Kawkareik, dated tho 27th of 
March 1914, passed in Criminal Regular 
Trial No. 134 of 1913. 

JUDGMENT. — The applicant has been 
convicted of two offences under section 199, 
Indian Penal Code, and has been sentenced to 
suffer rigorous imprisonment for a year. 

The allegation against him is that he went 
to the Revenue Surveyor on two occasions 
and by reporting falsely that his father had 
died induced the Revenue Surveyor to enter 
his name in the Revenue Registers as owner 
of certain gardens and paddy lands in 
succession to his father. The accused denied 
having reported that his father was dead. 
But the Sub-Divisional Magistrate found that 
he had done so and the Sessions Court on 
appeal came to the same conclusion. 

Apart from the defence on the facts, it was 
argued both before the Sub-Divisional 
Magistrate and the Sessions Court that the 
facts alleged by the prosecution do not 
constitute offences under section 199, Indian 
Penal Code, and I think it is clear that they 
do not. The declaration contemplated in 
section 199, as explained in ihe Madras case 
of A. Vedamutu (1), is a statement of fact in 
the form simply of a declaration which, fotr the 
purpose of proof of the fact declared to, has 
by itself all the legal force of evidence given 
on oath or solemn affirmation. It must be a 
declaration which having been made is after- 
wards receivable as evidence of the fact 

(1) 4 M. H. 0. R. 186; 1 Weir 169. 


declared. But neither the report made by 
the accused as to the alienation of land nor 
the Revenue Surveyor’s written record of the 
report is receivable in evidence as proof of 
the facts stated in the report. Examples of 
tho kind of declarations contemplated in 
section 199 are affidavits in civil suits, sta- 
tutory certificates under section 2 of the 
Bankers’ Book.s Evidence Act, and declara- 
tions and certificates under the Special 
Marriage Act, 1872. The learned Sessions 
Judge thought that the report made by the 
accused being a report which he was bound 
to make under section 22 A of tho Land and 
Revenue Act was necessarily a declaration 
within the meaning of section 199 of the 
Indian Penal Code. But the mere fact that 
a party to an alienation is bound to report it 
does not make the record of the report 
receivable” as evidence of any fact which 
is an e.ssential factor in section 199, It may 
bo doubted also whether the word ‘ alienation” 
in section 22 A, Land and Revenue Act, if 
strictly interpreted would cover a case of 
succession or inheritance. As it is clear that 
the alleged false information or tho record of 
it made by the Revenue Surveyor is not a 
false declaration under section 199, it is 
necessary to consider whether the facts 
alleged by the pro.secution amount to offences 
under any other section of the Code. They 
do not amount to an offence under section 
177 because the accused’s father being .still 
alive, there was no information which the 
accused was “legally bound to furnish.” 
Sections 191 and 193 would be applicable 
only if the accused was bound by an oath or 
by an express provision of law bo state the 
truth in making his report to the Revenue 
Surveyor. He would have bean bound by an 
express provision of law if the Revenue 
Surveyor were a Revenue Officer for the 
purposes of section 54B of the Land and 
Revenue Act. But Notification B on page 77 
of the Land and Revenue Manual shows that 
Revenue Surveyors have not been appointed 
Revenue Officers for the purpose of section 
54B. It is clear that a Township Officer 
is the lowest Revenue Officer before whom an 
applicant or other person appearing in a 
revenue matter is bound to state the truth 
under that section and there is no other 
express provision of law which binds a 
person to state the truth before a Revenue 
Surveyor, There remains, however, section 
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182, the offence of ‘‘giving false information to 
a public servant with intent that he shall 
use his lawful power to the injury of another 
person.” On the facts alleged by the pro- 
secution it may be contended that the accused 
has committed offences under section 182. 
But for a private prosecution under 
section 182 the sanction of the 
Revenue Surveyor’s Superior Officer (the 
Superintendent of Land Records or the 
Deputy Commissioner) would be necessary 
under section 195, Code of Criminal Procedure. 
Section 537, Criminal Procedure Code, provides 
that no conviction shall be set aside merely 
for want of sanction under section 195. But 
it would be going much further than this to 
pass orders in revision converting convictions 
under section 199, Indian Penal Code, in 
respect of which no sanction is necessary, to 
convictions under a section in respect of 
which sanction would be necessary, especially 
as the attention of the Magistrate who tried 
the case was drawn to the necessity of such 
sanction. 

Moreover, the case is one in which it is 
expedient to apply the provisions of section 
195, Criminal Procedure Code, strictly. There 
are features in it — I refer particularly to 
the numerous erasures and corrections in the 
exhibits — which render it desirable that the 
Superior Revenue Officers should exercise their 
judgment before a charge is laid under section 
182, Indian Penal Code. The convictions 
and sentences are set aside and the applicant 
is acquitted of charges under section 199, 
Indian Penal Code. The Sub-Divisional 
Magistrate can submit the records to the 
Deputy Commissioner to whom it will be 
open to lay a complaint under section 182, 
Indian Penal Code, or to sanction an applica- 
tion to prosecute under that section, as he may 
tiiink tit. 

Conviction set (iside. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 107 of 1914. 

March 21, 1914. 

"Present: — Mr. Justice Rattigan. 

AHMAD GUL — Petitioner 
versus 

EMPEROR — Rbsi’Ondbnt. 

Ctiminal Procedure Code (Act V of 1898), 8ch. F, 
Fonu 10 — Bond to keep the peace — Ofience not involving 
breach of peace — No forfeiture of bond unless breach 
probable — Offence committed before execution of bond 
does not forfeit. 

A bond to keop the peace cannot bo forfeited except 
on proof of the commission of an offence involving 
a breach of the peace and the use of the word 
‘probably* in Form 10, Schedule V, of the Criminal 
Procedure Code, limits forfeiture to cases in which 
a breach of the peace is the ‘probable*, and not merely 
the possible, result of the act of the person bound 
over. Thus a conviction for theft, wrongful con- 
finement and extortion, for the abduction of a 
woman, or a secret attempt to poison a person, 
cannot justify a forfeiture of such a bond. 

Where the offence was committed prior to the 
date on which the bond was executed, the bond 
could not be forfeited by reason of the commission 
of the offence. 

Petition for revision, under section 439 of 
the Oritpinal Procedure Code, of the order 
of the District Magistrate, Mian wall, dated 
the 23rd July 1913, affirming that of the 
Magistrate, first Class, Mianwali, dated the 
16th of Juno 1913, forfeiting bond for 
Rs. 200 with security. 

JUDGMENT.— The petitioner, Ahmad Gul, 
was directed oii the 4th of October 1912, 
to execute a bond, with one surety, in the 
sum of Rs. 200 to keep the peace for the 
period of one year. The bond is not on 
the record before me, but I presume that 
it was ill accordance with Form 10 of 
Schedule V of the Criminal Procedure Code, 
and that under its terms the petitioner 
bound himself “ not to commit a breach 
of the peace or do any act that might 
probably occasion a breach of the peace 
during the said term ” of one year. 

B. On the 9th of October 1912, Ahmad Gul 
and one Muhammad were arrested on a 
charge of having attempted to poison a 
person named Ahmad Khan and under 
section 11 of the Frontier Crimes Regulation, 
the Deputy Commissioner directed that the 
charges against them should be referred to 
a jirga for determination. A reference was 
accordingly made and the jirgat ound both 
persons guilty of the offence. The Deputy 
Commissioner, by order dated the Sth 
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December 1912, accepted the finding of the 
jirga and sentenced eacli of the accused 
persons to a term of seven years’ rigorous 
imprisonment including three months’ solitary 
cmfincment. The attempt to murder was 
by means of aconite poison administered in 
honey to the complainant by Muhammed 
at the instigation of Ahmad Gul. 

On the 10th of May 191^3, notice was 
issued by the Magistrate of the 1st class, 
Mianwali, to petitioner to show cause why 
his bond should not be forfeited, and though 
it must have been known to the Magistrate 
that the petitioner was then in Jail serving 
his sentence, his order states that petitioner 
has not filed any pleas and has not even 
put in an appearance. The bond was, 
accordingly, forfeited and an appeal by 
petitioner to the District Magistrate was 
rejected. 

The petitioner has now applied to tliis 
Court through his agent for revision of the 
orders of the lower Court, and, in my opinion, 
those orders cannot stand. 

In the first place I find, on referring 
to the evidence of Ahmad Khan, complain- 
ant in the case before jtrga, that the 
attempt to poison him took place on the 
17th or 18th Asnj^ Samhat 19()9, which I 
find corresponds to the 2nd or 3rd October 
1912. Thus the offence was committed 
prior to the date on which the bond was 
executed and, therefore, not Avithin the 
term of one year from its date. 
Again, it has frequently been held that 
a bond to keep the peace cannot be forfeited 
except on proof of the commission of an 
offence involving a breach of the peace, 
and that the use of the word “ probably ” 
in Form 10, Schedule V, of the Criminal 
Procedure Code, limits forfeiture to cases 
in which a breach of the peace is the 
“probable,” and not merely the possible, 
result of the act of the person bound over. 
Tlius a conviction for theft or for wrongful 
confinement and extortion will not justify 
a forfeiture of such bond [/w the matter of 
Haran Chnnder Boy (1) and In the matter of 
Zearuddin Howladar (2)], nor will a conviction 
for the abduction of a woman [^Muhammad v. 
Emperor (3)]. In the present case a secret 

(1) 18 W. 11. 63 Cr. 

S 19 W. R. 48 Cr. 

7 P. R» 1906 Cr.i 139 P. L, R. 1906; 4 Cr. L. 

J. 278. 


tl9i4 


attempt to poison a person cannot reasonably 
be regarded as an offence wliich would 
probably result in a broach of the peace. 

For these reasons I accept the petition 
and set aside tlie orders of the Magistrate 
and District Magistrate. 

Petition acceptel. 


ALLAHABAD HIGH COURT. 

Criminal Arpral No. l.)7 of 1914. 

March 17, 1914. 

Present : — Mr. Justice Rafique and Mr. Justice 
Piggott. 

GAYA PRASAD and others — Appellants 
versus 

E MPK ROR — Rrs PON HE nt. 

Pend Coh {Act XLV o/ 1800), s. 62— Forfeit n re of 

'prop'^rty^ tch^n atloired. 

Under section 62 of the Penal Cod(’ an order of 
forfeiture of tin convict’s propt'rty .should ordinarily 
b' passed in cases of erirae.s against the Stale or 
affecting tho safety of tlic public gnierally. 

Criminal appeal from an order of the Se.s- 
sions Judge of Cawnpure, dated llth Febru- 
ary 1914. 

Messrs. C, Villon, C. Boss Alston, Satya 
Jhandra MuJeerji and Sital Prasad (Jhose, fur 
the Appellants. 

Mr. A. E. Byres, Government Advocate, 
for tho Crown. 

JUDGMENT. — Jn this case Gaya Pra.sad 
Brahmin, Cliadamrni Lai Mallah, Raja Ram 
Brahmin and Nannha Bhat were tried before 
the Sessions Judge of Cawnpore on a charge 
under section 302, Indian Penal Code, in 
re.spect of the murder of a woman named 
Mmammat Janki Koer and a boy eleven or 
twelve years of age named Durga. They 
have been found guilty and sentenced to death. 
The Se.ssions Judge has also, under section 
62, Indian Penal Code, pas.sed an order of 
forfeiture in respect of all the property of 
the accused Chadammi Lai. Tho record is 
before us for confirmation of the sentences 
of death and the four accused have all 
appealed. The case has been fully and ably 
argued on their behalf. The evidence on 
tho record is voluminous and the learned 
S8.ssions Judge has written a careful and 
elaborate judgment. In dealing with the 
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matter, we may consider first of all the 
antecedent circumstances of the parties 
concerned and tlie evidence of motive. 
Musammat Janki Koer married successively 
two brothers named Kesho and Manna, 
who wore the sons of one Umrai. This 
Umraiwas the son of one Subba Lai, and the 
accused Chadammi Lai is a gi’cat-grandson 
of the aforesaid Subba ijal. Tlie evidence 
on the record shows tliat Kesho and Manna 
were co-sharers in a certain landed property 
and also that, in conseriuence of cei'tain 
successful litigation, a sum of Rs. 7,000 
payable to Kesho and Manna in e(iual 
shares was realized and deposited in the 
Court of the Subordinate Judge of Cawn- 
pore. From the time of Kesho’s death 
there was ill-feeling and litigation between 
liis widow, Musammat Janki Koer, and tlie 
other branch of the famllj^j wJiich were 
represented, in the first instance, by one 
Lacliman, another great-grandson of Subba 
Lai by a different line. Since the death of 
this Lachman the accused Chadammi Lai 
has acted as the head of this branch of the 
family. The result so far may be summed 
up as follows; — Kesho’s share in the 
zemnidan property seemed to luive been lost 
to Musammat Janki Koer altogetlier. Manna’s 
share was in the possession of Chadammi 
Lai, although JVlanna’s mime continued to 
be recorded as proprietor. Of the money 
deposited in Court, however, Musammat 
Janki Koer succeeded in securing half, 
Rs. »‘1,500, as representing the share of her 
first husband, Kesho. Lachman seems to 
have made an attempt, several years ago, 
to sccui^e the other half by getting himself 
appointed guardian of the person and pro- 
perty of Manna, who was then a little 
under eighteen years of age. This attempt 
was defeated by Manna’s appearance in 
Court, but shortly after this, and before he 
could himself take steps to secure the 
money. Manna disappeared. The witness 
Pukhai, who is Musammat Janki Koer’s 
uncle and whose evidence contains most 
of the facts regarding the previous history 
of the family, seems convinced that Manna 
was in fact murdered by, or at the instiga- 
tion of, Lachman or Chadammi Lai. At 
any rate Musammat Janki Koor’s attempt to 
recover the remaining Rs. 3,500 was defeat- 
ed by an order of the Court that the 
money would continue in deposit until 
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Manna’s death could bo proved, or could 
legally bo presumed by reason of his unex- 
plained absence for a period of seven years. 
This period was drawing to a close at the 
end of the calendar year 1913. The evi- 
dence of Pukhai shows that towards the 
close of the year advances were made to 
Musammat Janki Koer on behalf of the 
accused Chadammi Lai. The accused Gaya 
Prasad, who is the Patwari of the village 
of Karhwa in which some of the family 
property is situated, came foi'ward in tho 
matter apparently as a friend of both 
parties. We think there is good evidence 
that this man was trusted by Musammat 
Janki Koer and had been of service to 
her in defeating a previous attempt to get 
Manna’s name removed from the village 
papers. The position, therefore, was that, 
as soon as Manna’s death could legally 
be presumed, Musammat Janki Koer 
might be expected to move in the matter 
of recovering the Rs. 3,500 lying in 
deposit in Court, and Chadammi Lai 
might bo expected to move in the matter 
of getting Manna’s name removed from 
the village papers and his own possession 
formally recognised. There was, therefore, 
clear ground for discussion and compromise; 
and at the same time it is idle for tho 
defence to contend that Chadammi Lai 
had not a strong motive for putting 
Musammat Janki Koer out of his way. 
As regards tho accused Gaya Prasad, tho 
case for the prosecution is that he had 
been won over by a gift of land by 
Chadammi Lai. He has offered an 
explanation of this matter in his defence 
but we are not prepai'ed to say that wo 
find it proved. The other two accused, 
Raja Ram and Kannlia, are merely the 
servants of Chadammi Lai’s. 

We may now pass on to another portion 
of tho evidence and consider this point 
first, namely what has now become of 
Janki Koer and of tho little boy Durga. 
Tho tvidence of Musammat s Dulli and 
Makho, Chandrika Prasad and Jai Lai, 
corroborated in certain particulars by 
Pukhai, is to the effect that on a date 
which on an examination of the evidence 
as a whole can be fixed as being 
September 8tli 1913, Musammat Janki 
Koer left the house in Cawnpore whero 
she was residing, and started ostensibly 
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for Karhwa, whero her zemindan was 
nituated. According to this evidence, the 
accused Chadammi Lai and Gaya Prasad 
came to fetch her and took her away 
with them. She insisted on being 

accompanied by the boy Durga who was 
a sort of nephew and protege of hers, 
and she also took with her, apparently 
on a sudden impulse, the witness Musammaf 
Dulli, who is a distant cousin of hers 
and who had come to pay her a visit. 
According to Mnsamniat Dulli the whole 
party travelled by rail to a station calletl 
Maitha, where Chadammi Lai temporarily 
separated himself from the others. Certain 
Kahars afterwards arrived with a doU 
for Musammat Janki Koer and the party 
proceeded by road to the village Karhwa. 
Misri, a Kahar who helped to carry the 
(loU, gives evidence on this point. It is, 
as the learned Sessions Judge remarks, in 
his favour that he admitted that ho did 
not see Chadammi Lai with the rest of 
the party. On reaching Karhwa the 
woman put up for a couple of days at 
Gaya Prasad’s house, but subsequently 
moved into a dera or the zemindar's 
house belonging to the family in that 
village. There, according to her evidence, 
Musammat Dulli left them on the night 
of Wednesday, September 10th, and returned 
to Cawnpore. There are two Kahars, Majnu 
and Baladin, who supplied Musammat 
Janki Koer with water during her 
residence at the dera and their evidence 
corroborates the fact of her presence there 
up to and including Thursday, September 
18th, 1913. The next important witness 
is Musammat Chitia, a Brahmin woman 
residing at Karhwa. She says she became 
aware of Musammat Janki Koor’s arrival 
at that village by meeting her casaully 
on the road. She paid her a visit on 
Sunday, September 14th, the day being 
positively identified by the fact that it 
was the day of Anant OhamJas festival. 
She had some conversation with her and 
Musammat Janki Koer assured her that 
she expected to have her possession in 
respect of her late husband’s znmindari 
formally recorded and then t j come and 
reside in the village. For tlie present, she 
said, slie expected to return to Cawnpore 
in a few days. According to Chitia’s 
evidence, Musammat Janki Koer actually 


left Karhwa after nightfall on Thursday, 
September 18th. She was then in a cart 
with the boy Durga. The accused Chadammi 
Lai and Gaya Prasad were also seated 
in the cart, the accused llaja Ram was driv- 
ing it and the accused Nannha was follow- 
ing it behind. Similar evidence, though 
not so definite in respect of time, is given 
by Sheo Balak Brahmin. Assuming that 
these witnesses are speaking the truth, this 
was the last occasion that Musammat Janki 
Koer and Durga were seen alive. We may 
take next the evidence of Debi Dayal, 
Chowkidar of Karhwa. He deposes that on 
the morning of September 20 th, 1913, 
while passing through a strip of jungle at 
some distance from Karhwa, he noticed 
that one of a number of stacks of wood, 
which had been recently cut and collected 
in for transport, had been burnt. The fire 
was still smouldering, and in the fire he 
observed traces of bones. The matter struck 
the chowlcidar as so curious and suspicious 
that he first communicated with the witness 
Baldoo, and then went and reported the matter 
at the Police Station. The Investigating Officer, 
Sub-Inspector Ata Ullah, collected a number 
of bones from amongst the remains of the 
funeral pyre and he also fouiid there, besides 
certain other articles with which we are 
not concerned, two keys. With one of 
these keys he was able to unlock a padlock 
which Musammat Janki Koer had left on 
the door of the room in the house wliich 
she occupied at Cawnpore. We have 
examined the lock and the padlock in ques- 
tion and, in our opinion, the evidence as 
to the recovery of tliese keys is clear and 
reliable and strongly corroborates the case 
for the prosecution. There has been one 
unfortunate matter in connection with the 
bones taken from the funeral pyre, which 
has served to complicate the case and has 
led to a great deal of discussion both in tlie 
Court below and in this Court. The bones 
Avere first examined by Dr. Wazir Singh, 
Assistant Surgeon, Avho came to the con- 
clusion that a number of these charred 
fragments of ])oiies could bo identified as 
human and as those of a child whose age 
could be placed at about twelve years. 
At a later stage after the proceedings in 
the Court of the Committing Magistrate had 
commenced, the remains were forwarded to 
the Civil Surgeon for a second examination. 



INDIAN CASES. 


521 


Yd. XXT] 

GAYA PRASAD V, EMPEROR. 

Lieut. Col. Young, reported and 

lias deposed in evidence that the remains 
submitted to him included the bones of at 
least two persons one of whom was pro- 
bably a child of about twelve and the other 
almost certainly an adult, and most pro- 
bably a young adult woman. Unfortu- 
nately the custody of the bag containing these 
bones while they were in the Committing 
Magistrate’s Court was defective, and the 
proceedings connected with the forwarding 
of this exhibit for inspection by the Civil 
Surgeon were irregular. It has thus 
been left open for the defence to contend 
that an opportunity was ofFered for an un- 
scrupulous Police Officer to have added 
fragments of bones belonging to an adult 
woman to the contents of the bag after 
the examination by Dr. VVazir Singh and 
before they were examined by the Civil 
Surgeon. We have given our best attention 
to this point. The theory suggested on 
behalf of the defence seem to us seriously 
improbable and unsupported by the evidence. 
It must bo remembered that the prosecu- 
tion has put into the witness-box the 
constable Maqdum Bux, the investigating 
Sub-Inspector and the Court Inspector, 
all of whom must have boon privy to this 
fraud if one was perpetrated. These 
witnesses have given evidence which if 
believed excludes the theory of sucli a mal- 
practice, and have stood cross-examination 
on the point. It seems to us far more 
probable that Dr. Wazir Singh either 
made a mistake, or was deliberately 
misled by some person acting in the 
interests of the accused. At any rate we 
decline to hold that any such malpractice 
as is suggested on behalf of the defence 
can reasonably be inferred from the evidence 
before us. Even if nothing more than 
this were certain, namely, that among 
the remains taken from the funeral pyre 
were found bones which were the bones 
of a boy of about twelve years of age, 
this fact taken in conjunction with the 
other evidence and with the finding of 
the keys would justify the Court in 
inferring that the dead bodies of MusamnuU 
Jauki Koer and the boy Durga were 
both consumed on this funeral pyre, and 
this is the conclusion we ai'rivo at from 
the evidence. There was another witness 
Pema, Gadaria, who has been to some extent 


discredited by the Sessions Judge. His 
evidence, if believed, proves directly that 
the four accused whose cases are now 
before us set fire to the pile of wood 
from which the remains, to which reference 
has already been made, were subsequently 
taken. His evidence is not directly corrobo- 
rated, but it is extremely probable that 
some person or persons would have seen 
the light caused by the burning of this 
pile of wood. The fact that Pema found 
it expedient to leave the village the follow- 
ing morning and to be absent some time 
is not in itself one which to our minds 
discredits his evidence. We think it deserves 
consideration. When the investigation of 
the case was first taken up by Sub-Inspector 
Ata Ullah he was unable to find any 
of the accused. Raja Ram was eventually 
found and arrested in Karhwa on Sep- 
tember 25th, 1918. Nannha was arrested 
across the Jamna in the Jalaon District on 
October 10th, 1913. Two days later he 
was produced before a Magistrate of the 
first class at Cawnpore. The Magistrate 
in question has been examined as a witness. 
It is clear that he took all possible pre- 
cautions to satisfy himself that the confes- 
sion which he recorded was voluntarily made. 
He examined the person of Nannha and 
detected no marks of hurt of any kind. The 
confession then made by Nannha begins with 
the proceedings of Septeiiiber 18th and 
describes in detail the commission of the 
murder of Musammat Janki Koer and Durga 
and the subsequent burning of their bodies. 
It implicates the other three appellants as 
well as Nannha himself, though the latter 
does his utmost to minimise his own share in 
the crime. There is a curious piece of direct 
corroboration of this confession in the evidence 
of Kamta, village headman of Karhwa. It 
seems to us that this witness does not say 
anything more than he can help against the 
accused, but he proves that his bullocks 
were borrowed and used by Chadammi on 
the night of September 18th, 1913, and that 
when they were returned to him the follow- 
ing morning a piece of new rope was missing. 
According to Nannha’s confession this rope 
was used to strangle, first 'Musammat Janki 
Koer and then Durga, and must, no doubt, 
have been burnt on the funeral pyre. 

This is substantially the case for the 
prosecution. The accused have met it from 
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first to last by a blank denial. They 
have not even any suggestion to put forward 
as to the identity of the bones found on tho 
funeral pyre. Against most of tho witnesses 
for the prosecution they make suggestions of 
enmity which seem to be of very little weight. 
Nannlia retracted his confession about a 
fortnight after it had been made, and about 
a week after the chief accused, Gaya Prasad 
and Chadammi Lai, had surrendered them- 
selves and were placed in the lock-up. The 
accused have produced a quantity of evidence 
in their defence, most of which is directed 
towards proving that neither they themselves 
nor Musammab Janki Koer were in the 
village of Karhwa at any time between the 
8th and 20th of September 1913. As regards, 
the human remains which are put forward 
by the prosecution as tlie coi'pns delicti, 
they sugge.st that it was not an unusual 
thing for bodies of persons who died in tho 
village to be removed to this spot and burnt. 
The evidence on this point seems to bo most 
unsatisfactory and is contradicted in tho 
clearest manner by the conduct of Debi Dayal 
Ghowkidar, who obviomsly considered the facts 
observed by him so unusual as to noce.ssiiato 
a report at the Police Station. The defence, 
as a whole, has been sutiiciently dealt with 
by the learned Sessions Judge and wo do 
not think it nece.s.sary to discuss it further, 
Tho confession of Nannha we believe to 
have been voluntarily made, and we believe 
further that it contains a substantially true 
account of the manner in wliich this crime 
was committed, thougli it minimises his 
own share. Taking into account Nannha’s 
confession, along with the evidence on the 
record, in our opinion the learned Ses.sions 
Judge has rightly convicted tho four appel- 
lants of the offence charged. The murder 
had been carefully premeditated and was a 
singularly brutal one. 

We are not prepared to interfere with the 
sentence, except as regard the order of for- 
feiture of Chadammi Lai’s property 
passed under section 62, Indian Penal 
Code. It seems to us that that section should 
ordinarily be applied in cases of crimes against 
the state or affecting the safety of the public 
generally. Moreover, to confirm this order 
of forfeiture would be to punish the in- 
nocent members of Chadammi’s family. We 
set aside this portion of the order. For the 
rest, we dismiss the appeals of Gaya Prasad, 
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Chadammi Lai, Raja Ram and Kannha and 
confirming tlieir conviction and sentences 
direct that the latter be carried out according 
to law. 

Appeal dismisseih 


PUNJAB CHIEF COURT. 

Criminal Acceal No. 206 of 1914. 

August 15, 1914. 

Present: — Mr. Justice Johnstone and 
Mr. Justice Scott-Srnitli. 

NAWAB and another — Convicts — 
Appellants 
rersJts 

E M P E RO R — R E spOxV d k n r. 

Pri, tl Co<lr (Art XLV of 1800^ .s. BOO, cl. (/r) ~J)is. 
tniftniu hrtu'ecn Jotirtli claii'ni and just three clauscii 
— liitrntwn, 

The euses in which tho fourth clause of scctioji 
300, Indian IVnal Code, has any ni)i)lication are 
(?xt remedy rare, and tliouf»h it is not easy, and 
perhaps not desirahlt*, to utteni]>t to deline witli any 
btrietness the kind of cases in which I hat clauso 
comes in, still there is one very broad distinction 
between it and the first tlirec clauses —in the latter 
the important thing is an iHtculiou to kill or to 
hurt, while tho foiirtli clause says notliing about 
intention. 

Appeal from tlio order of the Additional 
Sessions Judge of tlio Gujranwahi Division, 
dated the 11th of February 1914, con- 
victing the appellants. 

]\[r. Muhammad Mir, for the Apiiellants. 

Mr. Mauoliar Lai, for tlie Government 
Advocate, for the Respondent, 

JUDGMENT.— Nawab and Dullali were 
placed before the Sessions Court of Gujran- 
wala (Additional) charged with the murder, 
on 12th June 1913, of Allah Bakhsh alias 
llahia. The Assessors found Nawab guilty 
but absolved Dullah. Tlie learned Sessions 
Judge, liowevcr, found both men guilty and 
sentenced botli to transportation for life. 
He lirought the case under tlie fourth clause 
of section 300, Indian Penal Code, and 
apparently this was tlio reason for not inflict- 
ing the extreme penalty; to this subject wo 
shall return later. 

Both convicts have appealed and we have 
heard the case fully argued by Mr. Muham- 
mad Mir for the appellants and by Mr. 
Manohar Lai for the Crown, with tho 
result that, notwithstanding tlie minute and 



IlfDIAlf OASES. 


523 


fol. iXV] 

NAWAH V. EMPEROK. 

careful arguments of the former, our opinion 
is that both the appellants are guilty. 

The ease for the Crown, briefly put, is 
that there was bad feeling between the ap- 
pellants, who are brotliers, and tlie deceased 
and his son Khuda Dad, that two days 
before the murder Khuda Dad and his cousin 
Cliulam Rasul had had a figlit with Nawab, 
appellant, over tlie lopping of their trees by 
the appellants and had beaten Nawab, that 
on 12th June 1913 the appellants came 
upon deceased in the fields and, setting 
upon him, beat him with sticks so severely 
that he died within a few minutes, no less 
than 14 ribs being fractured resulting in 
rupture of both lungs and of the spleen. 

The medical evidence is clear and is quite 
in keeping with the testimony of the 'eye- 
witnesses” who are five in number. Of these 
the m )st important are the three boys Nawab 
(7), Sardara (12) and Uanjha (7), \\ W. 
Nos. 4 to (1, who wore in the immediate 
neighbourhood pasturing cattle and whoso 
stories are clear and consistent as to the 
actual occurrence. Their outcries brought on 
the scene the two adult eye-witnes.ses Dakiria 
(P. No. 7) and Rahmat (P. W. No. 8), 
who from a distance saw the beating going 
on anil whoso stories are also prima facie 
straightforward and substantially uni- 
form. 

We have said there were five eye-wit- 
nesses, though the prosecution have added 
Khudadad aforesaid, P. AV. No. 3, as we 
have grave doubts about his having seen the 
actual beating of his father, our reason 
being that, when he made the first report” 
at the Tha)i(tHumQ three hours after the affair, 
ho said plainly that he was at the village 
when the nows of the outrage reached him 
(not, as he says in Court, at the Kasianwala 
well with P. AV. Nos. 7 and 8), and that 
when he arrived on the scene his father Avas 
dead. We think this is sufficient 
ground for holding that he was really no 
eye-witness, but that, in his not unnatural 
zeal against the murderers of his father, he 
has pretended to have seen the actual affair 
and has persuaded his fellow Avitnesscs to 
co-operate in the pretence. 

The above case has been attacked by the 
1 jarned Advocate for the appellants on 
various grounds, lie first complains that 
the eye-witnesses are related to the deceased, 
but this is only partially true, for the boy 


Ranjha (P. W. No. 6) and the adult Rahmat 
(P. W. No. 8) are not so related. The presence 
of the boys is natural enough: they were 
with deceased tending the cattle, and the 
other two Avitnesses, both of whom work at the 
aforesaid well, were easily Avithin earshot — 
see the Vatican P. AV. No. 2, who says that 
the Avell is 160 karams only from the scene of 
the murder. 

Then it is asked why other men did not 
come from other wells close by, two of 
Avhich are mentioned by the Vatwari as being 
about the same distance aAvay as the aforesaid 
well. This criticism is seen to have little or no 
force, Avhen it is considered that in the 
middle of June, unless extra rabi crops 
are being AA^atered, there is not much doing 
in the ^y^\y of agriculture, and those other 
Avells may have been for the time devoid 
of human beings. 

Next, a discrepancy is pointed out 
thus — in the " first report ” Khuda Dad 
said that in the fracas two days previously 
he and his cousin Avere beaten by the 
appellants, Avhereas in Court he said the 
beating Avas on the other side. AVe think 
nothing of this: in both cases the real 
meaning is simple, that there A\'as a fight. 

Again, much stress is laid on the cir- 
cumstance that Khuda Dad has changed 
his story, as stated above ; but avo are 
not disposed to look at this matter in a 
pedantic Avay. In this country, complain- 
ants Avith a good and true ease frequently 
are foolish enough to try to improve it 
by devices so transparent that Courts have 
little difficulty in separating the false from 
the true ; and hero avo have no hesitation 
in holding that, AAdiile Khuda Dad and his 
felloAvs are lying Avhon they represent him as 
an eye-Avitness, their story of Avhat occurred 
is, apart from this, substajitially true. 

It is hardly nece.ssary to notice seriously 
the further arguments that there are dis- 
crepancies in the statements of the boys as 
to hoAv many cattle they had with them and 
as to Avho stayed and who did not stay by 
the corpse; and so Ave turn to the defence. 
We think nothing of the evidence of Nur 
Din, D. W. No. 2, who says he was at one 
of the neighbouring Avells that morning and 
hoard nothing, for his own statement makes 
it clear that he could not have been there. 
An aftair like this could not have gone 
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through without cries from the victim, if 
not from spectators; and any man within a 
few hundred yards must have heard, unless 
he was deaf or asleep. Then the alibis of 
both Nawab and Dullah are beneath con- 
tempt. 

The Assessors give no reason for absolving 
Dullah, except that it did not need two men 
to pasture fifteen or sixteen goats; but they 
have overlooked the fact that it is unlikely 
that one man beating another could have 
indicted the very numerous injuries found 
on the body of the deceased in this case. 
The reason given seems to us a singularly 
inadequate one for throwing over a mass of 
clear and straightforward evidence, and 
we can only conjecture that lurking in the 
A.ssessors’ minds may have been the not 
uncommon sentiment that, for the murder 
of one man, only one man should be 
hanged. 

This brings us to a consideration of the 
finding of the learned Sessions Judge and 
of the sentences passed. Looked at in a 
plain commonsense way, it seems to us 
that the crime falls under either the first or 
the second clauses of section 300, Indian 
Penal Code. It is hard to see how two 
ruffians, beating an unarmed man to a jelly 
and fracturing 14 ribs, could have had any 
intention short of causing death or causing 
such bodily injury as they knew was 
likely to result in death. Can it be supposed 
that, in inflicting such a cruel and barbarous 
beating, they really expected or wished 
their unfortunate victim to survive? No 
doubt there was only one (not very serious) 
injury to the head, but in view of the 

nature of the other injuries this is im- 

material; and we really find it hard to see 
why these men should not have been 
sentenced to death, though, in the absence 
of application for enhancement of sentences 
and in consideration of the long time that 
has elapsed since the sentences were 

passed, we are not di.sposed to take the 

matter up. 

A few words must be added as to the 
Sessions Judge’s application of the fourth 
clause of section 300. The cases in which 
that clause has any application are, accord- 
ing to our experience, extremely rare; and, 
though it is not easy, and perhaps not desir- 
able, to attempt to define with any strictness 
the kind of cases in whicli that clause comes 


in, wo think tliero is one very broad dis- 
tinction between it and the first three 
clauses, which should have warned the 
Sessions Judge against applying it hero. 
Ill the first three clauses the important thing 
is an intent Ion to kill or to hurt, while the 
fourth clause says nothing about intention. 
In the present case intention is clear, 
whether to kill or to cause dangerous injury, 
and thus the case is at once taken out of the 
purview of the fourth clause, which seems 
to apply to cases in which there is no wish 
to kill or to hurt. We commend these 
remarks to the learned Sessions Judge’s most 
earnest consideration. 

Holding both the appellants guilty of 
murder we dismiss this appeal. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Ckiminal MisckliuVnkoL'S Pktitiox No. 178 
OF 1914. 

September lb, 1914. 

Present: — Mr. Justice Ayling and Mr. Justice 
Hannay. 

REDDI RAMI REDDI — Pktitioneb 
versus 

PUBLIC PROSECUTOR of KURNOOL— 
Respondent. 

Cniniiril Procedure Code {Act T o/ 1898), JGl, 
195 (b) — Penal Code \Act XLV of JH60’, ss. 182, 
]93 — ISinction to prosecute — Jut it^dirtion of Sessions 
Judge to net aside sanction where lower Court md 
siihoiduinte — Oontradicto) y statements — 8 anctto 7 i for 
perjury^ when to he yi anted, 

A Sesdiona .ludgo 1ms no jurisdiction t-o quash, on 
appoal, a sanction granted by a Sub- Magistrate for 
an ofFt*nr(5 under section 182 of the Indian Penal 
Code if the latter is not “subordinate” to the 
Sessions Judge within tlio meaning of that term 
used in section 195 (6) of the Criminal Procedure 
Code. 

It is necessary that a Court granting sanction for 
]»rosecution under section 193, Indian Penal Code, 
ill the case of contradictory statements should bo 
empowered to sanction prosecution in respect of each 
of the statement said to be contradictory of each 
other. 

Petition praying that in the circumstances 
stated tliurein the High Court will be 
pleased to revoke the sanction granted by 
the Sessions Judge of Kurnool for the 
pro.sucution of tlic petitioner (re.spondont) 
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in Criminal Miscellaneous Petition No. 5 
of 1914 on the file of the Sessions Court 
of Kurnool, in Sessions (vase No. 54 of 
1918, on the file of the said Sessions 
Court of Kurnool. 

Dr. H, Swaminadhan (with him Mr. O. 
Lakskmanaswami), for the Petitioner. 

The Tublic Prosenitor, for the Govern- 
ment. 

ORDER. — As regards the sanction for 
prosecution under section 182, Indian Penal 
Code, neither the Police Officer nor the 
Sub -Magistrate to whom the reports, Ex- 
hibits H, H-1, were sent is a subordinate 
of the Seswions Judge within the mean- 
ing of section 195, clause 7, Criminal 
Procedure Code, so that the Sessions 
Judge’s order of sanction is ultra vires. 

The same must be said of the order 
sanctioning prosecution for an olfence under 
section 198, Indian Penal Code, in giving 
contradictory statements. It is necessary 
that a Court granting sanction in such 
circumstances should be empowered to 
sanction prosecution in respect of each of 
the statements said to be contradictory of 
each other. In the present case one of 
the two contradictory statements was 
made before the Sub-Magistrate in the 
ctairse of a local inquiry under section 
164, Criminal Procedure Code, and for 
the reason above indicated, the Sessions 
Judge had no power to give sanction in 
respect of this. 

Tho sanction is set aside. It is open 
to the Public Prosecutor to apply to the 
Sub-Magistrate for a fresh sanction in 
respect of the two statements made before 
him. 

Sanction set aside. 


PUNJAB CHIEF COURT. 
Criminal Appeal No. 677 op 1913. 

November 17, 1913. 

Tresenti — Mr. Justice Johnstone and 
Mr. Justice Beadon. 

Musammat FATIMA alias F ATT AN — 
Appellant 
versus 

EMPEROR — Respondent. 

Evidence Act (/ of 1872), «. 122— Wc charged 


xdth murdering her step-son — Confession made to 
husband — Hu,shand*s evidence inadmissible — Offence 
*aga\nsf a person — Confession in Police custody, 
retracted, value of. 

Where a woman is charged with the murder of her 
step-soTi, her husband’s evidence, in so far as it 
relates to the alleged confession by her to him and 
to the alleged pointing out of the body by her to 
him alone, is inadmissible in view of section 122, 
Indian Evidence Act, and of the iiiteriyretation put 
upon it ill Milkhiv. Emperor', 19 Ind. Cas. 705; 14 Cr. 
L. J. 273; 218 V. L. R. 1913; 24 P. W. R. 1913 Cr. An 
offence ‘against’ a i)crson within tho meaning of the 
section is an offence calculated to injure his person 
or property or reputation — as in cases of defamation 
— and does not include an offence against a son, 
though such offence may cause to tho father grief 
of mind. 

A confession by a woman in Police custody, to 
which she has been relegated by her own husband 
and to which she wras remanded after the confession 
was made, is of little value when it is found to liavo 
been retracted only live days later before tho same 
Magistrate. 

Queen-Empress v. Mahahir, 18 A. 78, referred to. 

Appeal from the order of the Sessions 
Judge, Ludhiana Division, dated the 9tli 
August 1913. 

Mr. Brij Lai, for the Appellant. 
JUDGMENT. 

Johnstone, J. — In this case Musammat 
Fatima alias Fattan, wife of Abdullah, 
Arain, of Mohallah Ohhauni, Ludhiana, has 
been convicted by the Sessions Court of 
tho crime of murdering her step-son, 
Abdul Karim, a little boy of three and 
a half years of age, by strangulation with 
her hands, and, in view of the fact that she 
was pregnant when under trial — she has 
since then given birth to a child — instead 
of a capital sentence the more lenient 
punishment of transportation for life has 
been inflicted. She has appealed, declaring 
her innocence, and, we have heard her case 
argued by Mr. Brij Lai, her Counsel. We 
have given this somewhat difficult case 
our most anxious consideration, and I have 
arrived at the conclusion that the evidence 
on the record, so far as it is in law 
admissible and relevant, is insufficient to 
support the conviction. 

The theory of the prosecution is that on 
the afternoon of I7th June last she took 
the child out to a pond to the south of 
the canal bungalow and there throttled it 
with her hands after removing from its 
neck a silver tawiz on a black thread, and 
then threw the body and the tawiz into 
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the water. The learned Sessions Judge 
has found this theory established upon 
evidence which may be classified thus : — 

(z) the confession of the appellant before 
the Committing Magistrate on 21st 
June 1913 ; 

(u) the previous alleged confession by 
her to her husband on 18th .June and 
the alleged pointing out by her 
on that day to him alone of the 
body floating in the pond ; 

(m) the production by her of the fawiz 
and thread from the pond on the 
I9th June at 3 p. m. in prcsonco of 
the Police and others ; 

(uO the depositions of Mmamm'tt llani, 
wife of Abdullah’s brother, Ali 
Sher, and of K'nsmumat Mehri, 
wife of Rukn-ud-din, to tlio eifeet 
that they had seen appellant car- 
rying the child away from home 
on the afternoon of the 17th .June. 

In admitting the evidence under head 
ill) above, the learned Sessions Judge mis- 
understood section 122 of the Indian Evidence 
Act. In view of the wording of that section 
and of the interpretations put upon it in 
Milklii V. Empej'or (1), I have no hesitation 
in holding that that evidence should never 
have been admitted ; and the effort must 
be made to imagine what the case against 
the appellant would amount to if it had been 
excluded. The learned Sessions .Judge has 
taken it that, because the alleged murder 
was of Abdullah’s son, therefore, the crime 
was committed against” him; but I am unable 
to agree in this. An offence against ” a 
person is an offence calculated to injure 
his person or property or reputation, as in 
cases of defamation, and does not, in my 
opinion, include an offence against a son, 
though such offence may cause to the father 
grief of mind. 

Then a confession by a woman in Police 
custody, to which she had been i-elegatod 
by her own husband and to which she 
was remanded after the confession was made, 
is of little value when we find it retracted 
only five days later before the same Magistrate: 
cf. Queen- Empress v. Mahahir (2) and many 
other rulings. Her explanation is that an 

(1) 19 Tiifl. Oas. 705; 14 Cr. L. J. 273; 218 P. L. R. 
1913; 24 P. W. R. 1913 Cr. 

(2) 18 A. 78, 


officious Police Officer assured her that confes- 
.sion was her best course and swore on the 
Koran that on confessing she would be 
released. 

The production by her of the tawh and 
thread (iii) is supported by very unsatis- 
factory evidence. OnlyPala Ram, P. W, No. .5, 
whose statement is a very bold and brief 
0 ) 10 , supports the Police here, and there is 
no evidence to show that the so-called pro- 
duction” was genuine and voluntary. 

There remain (/e) the depositions of the 
women Mehri and Rani. Intimately con- 
nected with thorn is tho matter of the 
conduct of Abdullah when he heard tho boy 
was missing and the nature of the three 
successive reports ho made to the Police on 
17th .Juno at 9 j*. m., on 18th Juno at 7 
A. M. and on 18th June at 5 i*. m. In the 
first two ho simply said the child was missing 
and asked for help; in the 3rd he simply 
said tho body had been found in such a 
pond. In none of tho reports did ho men- 
tion his wife or the women Rani and Mehri 
as knowing anything, and it was only after 
the Sub-Inspector of tho Sn ir Police Station 
had gone to tho spot, taken nut the body, 
made statement No. 1 and despatched the 
corpse that Abdullah told the tale on which 
the case for the prosecution is based. His 
own various recorded statements and those 
of Mffmmmnt Rani and M U'i'immnt Mehri, 
albeit they contradict themselves and each 
other in such a way as to make tho exact 
facts doubtful, at least show this much that, 
if general credence is to bo accorded to th(*ir 
stories, probably before the first report of 
9 i*. M. on 17th June Abdullah knew tho 
stories told by Musammat Rani or Musammnt 
Mehri or botli of them, and yet made no 
mention of them in any one of his first three 
statements to tho Police. Hero we have this 
problem to solve, or at least to suggest a 
solution for — did Abdullah, though he had 
lieard their stories from Musammat Rani and 
Musammat Mehri implicating his wife, for 
some reason refrain from naming her to the 
Police, or are the stories of those two women 
fabrieatiousH 1’ho learned Sessions Judge 
inclines to the former idea, surmising that 
Abdullah was anxious not to got his wife into 
trouble, and I am far from saying that there 
is nothing to be said for this view. But it 
must not be Ipst sight of that it was 
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Abdullah’s only son that had been made 
away with; if, then, he had reason to suspect 
even his wife of such a crime against nature, 
a crime that deprived him of his only son, I 
very much doubt whether any feeling for his 
wife would have prevented him from speak- 
ing against her. I have said above that the 
various recorded statements of Abdullah and 
of the two women aforesaid difFor in import- 
ant ways, and I proceed to show that this is 
so. On 18th June to the Police Abdulla 
said that Musammat Mehri met him on the 
road and told him what she know on 18th 
Juno in the forenoon, and never mentioned 
Masammnt Rani at all. Next day he told 
the Police that Musammat Mehri came to his 
house on forenoon of 18th and told him her 
story, and then he meXMummmat Rani who told 
him hers. To the Committing Magisti'ate he 
said that Mnsammal Rani first met him on 
evening of 17th June and told him she had 
seen appellant and the child earlier going 
towards the mandi, then Miisammat Rani 
came to him at Haji Karim Bakhsh’s house 
on the morning of 18th Juno and told him 
much the same, and then on his way home he 
met Mnsammat Mehri, who told him her tale. 
Finally, to Sessions Judge he said he came 
home, found child missing, made a short 
search, returned to his own house and found 
Mnsammat Rani there, lieard her story and 
then made report at 9 p. m., hearing Musam- 
mat Mehri’s story next morning. There are 
also differences as to what the women told 
him. Mnsammat Rani in Sessions Court says 
she told Abdullali what she knew first thing 
on evening of 17th June. In view of all this 
and of Abdullah’s conduct I find it impos.sible 
to be certain that appellant is guilty. In the 
Sessions Court she roundly accuses one Mn~ 
sammat Sahran of the murder and says she 
(appellant) has been charged as being step- 
mother of the victim; and in this connection 
it is perhaps not insignificant that Mnsammat 
Rani says Abdullah told her that, after the 
body w'as found, appellant said to him that 
Mnsammat Sahran had joined her in commit- 
ting the crime. 

Further, I can find no adequate motive for 
the crime. Mnsammat Rani, who is certainly 
not inclined to favour appellant, has to admit 
‘that relations between appellant and Abdullah 
and the child had always been friendly and 
even affectionate. Then the little difference 
bet\yeen husband and wife as to the pur- 


chased land had been amicably settled by 
his acceding to her wishes, and the difference 
regarding the manufacture of new phuls seems 
to me a shadowy affair, the details of 
which are not clear and which at the wnijst 
hardly furnishes motive for the murder. It is 
noteworthy here, both in regard to motive 
and in regard to the credibility of the con- 
fession, that in the confession (21st June 
1913) appellant makes no mention of either 
of these two disputes but merely says she 
killed the boy because her husband beat her 
and turned her out and locked the door on 
her. This at all events is untrue; and the 
addition of this untrue statement throws 
some light on the circumstances under 
which her confession was made. It seems 
to me, in the interests of the appellant, a 
not unfair conjecture that she was told by 
some one in authority, or supposed authority, 
that nothing would be done to her if she 
could show that the crime she was taking 
on herself was the result of an act of 
Abdullah’s displaying gross tyranny and 
cruelty. 

The net result is that I find no sufficient 
proof against this woman and I w’ould accept 
her appeal and, setting aside conviction and 
sentence, set her at liberty. 

Beapon, J. — After full consideration, I with 
some hesitation, agree with the view taken by 
my learned colleague. 

In view of section 122, Indian Evidence Act, 
and Milkhiy. JiJmperor (1) itmu.st be held that 
the husband’s evidence, in so far as it relates 
to the alleged confession by his wife to him 
and to the alleged pointing out of the body 
by her to him alone, has been wrongly 
admitted, and the task of excluding this 
evidence from consideration while weighing 
the remaining evidence is not an easy 
one. 

It is not clear why the appellant should 
have taken the tawiz and thread of the child 
and should have thrown them separably into 
the same pond as the body and the alleged 
production of the tainz and thread is open 
to suspicion. 

My learned colleague has pointed out 
serious discrepancies which throw doubt on 
the evidence of Mnsammat Rani and Musam-^ 
mat Mehri and there remains only the con- 
fession to a Magistrate. 

This confession was retracted a few days 
after it was made it conts^ins a fals^ 
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statement as re^rards motive. 

On the whole there seems to be a donbt of 
which the appellant must get the benefit and 
I concur with my learned colleague in 
acquitting her. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

First Criminal Appeal No. 5 of 1914. 

May 13, 1914. 

Present: — Mr. Justice Rafiquo 
and Mr. Justice Piggott. 

BARAN BARAI — Opposite Party — 
Appellant 
versus 

MATA PRASAD — Applicant — Respondent. 

Criminal Procedure Code (Act V of 1898^, s. 195 (6) 
‘^Sanction to prosecute — Sanction granted in appeal — 
•^Further appeal to High Courts whether lies. 

No appeal lies to the High Court from an order 
of a District Judge granting sanction to prosecute 
under section 195 (6) of the Criminal Procedure 
Code, 1898. 

Kanhai Lai v. Chadami Lal^ I Ind. Caa. 6; 31 A. 
48; A. W. N. (1908) 290; 5 M. L. T. 55; 9 Cr. L. J. 
63; 6 A. L. J. 1, Muthusawmi Mudali v. Vecni Cheity. 
30 M. 382; 17 M. L. J. 266, 2 M. L. T. 239; 6 Cr. L. J. 
102 (F. B.), referred to. 

First appeal from an order of the District 
Judge of Gorakhpur. 

Mr. P. L. Bauer ji, for the Appellant. 

Mr. Jang Bahadur Lai, for the Respondent. 

JUDGMENT. — These are three connected 
first appeals which raise substantially one 
single point. An application under section 
195 of the Code of Criminal Procedure for 
the grant of sanction to institute certain 
prosecutions for the offence of giving false 
evidence under section 193 of the Indian 
Penal Code was made in the Court of the 
Munsif of Gorakhpore City and was dismissed 
by him. The party applying for sanction 
carried the matter to the Court of the 
District Judge, as he was entitled to do 
under clause (6), section 195, of the Code of 
Criminal Procedure, with the result that the 
District Judge passed an order granting the 
sanction. The parties against whom the 
sanction was granted have filed these 
three connected appeals in this Court. 

A preliminary objection is taken that under 
the provisions of section 195 of the Criminal 
Procedure Code aforesaid, it was not intended 
that the question of granting or withholding 
a sanction should be carried to a third Court. 
There is clear authority of a Bench of this 
Court in support of this objection in the case 
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of Kanhai Lai v. Ghadami Lai (1), whore 
the facts were precisely similar to 
those of the case now before us. We have 
been asked to reconsider this ruling, both 
with reference to the decision of a Full Bench 
of the Madras High Court in Muthnsami 
Mudali V. \eeni Chetty (2) and to other cases 
referred to in the above-mentioned ruling 
of this Court. So far as we are aware the 
reported decision of this Court has never 
been dissented from and has been accepted 
in this Court for the last five or six years. 
On the principle of stare decisis vfQ do not 
think it expedient to reconsider that decision, 
or the arguments on which it was based. 

We hold accordingly that no appeal lies to 
this Court against the orders complained of 
and we dismiss each of the three appeals 
now before us with costs. 

Appeal dismissed, 

(1) 1 Tncl. Gas. 6; 6 A. L. J. 1; 31 A. 48, A. W. N. 
(1908) 290; 5 M. L. T. 55; 9 Gr. L. J. 63; 

(2) 30 M. 382; 17 M. L. J. 266; 2 M. L. T. 239, 6 
Or. L. J. 102 (F. B.). 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 351 of 1914. 
May 22, 1914. 

Present: — ^Mr. Justice Chamior. 

KUNDAN AND OTHERS — ‘APPLICANTS 
verstis 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 118, 
123 — Failure to furnish security for good behaviour — - 
Solitary confinement for rigorous imprisonment, sentence 
of, whether ca n he passed. 

A Magistrate, while ordering rigorous imprisonment 
under section 123 of the Griminal Procedure Code for 
failure to furnish security for good behaviour, is not 
empowered to order a portion of the imprisonment 
to be spent in solitary confinement. 

Criminal reference made by the Sessions 
Judge of Budaun. 

JUDGMEMT. — In this case the Magistrate 
passed an order under section 118 of the 
Code of Criminal Procedure and when the 
security demanded was not forthcoming, 
directed that the persons concerned should 
be rigorously imprisoned for one year, of 
which two months would be spent in solitary 
confinement. He had no power to order 
solitary confinement in a case of this kind. 
So much of his order as directs that Kun- 
dan, Sumer Singh and Kalian Shah be kept 
in solitary confinement for two months is set 
aside. 


Order modified. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 30 of 1914. 

July 17, 1914. 

Present: — Mr. Justice Rafique. 

MUHAMMAD NASIR— Depenj)ANT— 
Appellant 
versus 

RAM KARAN SINGH— Plaintiff- 
Respondent. 

lEvidence Act {I of 1872) ^ s. ^4 —Public documcuf — 
.Dakhalnatna, copy of, u'hether aduiiHsihlc in evi- 
deuce without proof. 

As a dnkhal nuum is a public (locamout its copy is 
admissible in evidence withont proof. 

< Second appeal from the deci-sion of the 
District Judge of Azamgarh, dated 5th 
August 1913. 

Mr. Parmeshwor Payal, for the Appellant, 

Mr. J. Mukerji, for the Respondent. 

JUDGMENT. — It appears that plaintiff- 
respondent instituted a suit in the Court 
of the Munsif of Mahmudabad on the 3rd 
of October 1912 for the recovery of pos- 
session of a grove and for damages, on 
the allegation that the said grove belonged 
to him from which he had been wrong- 
fully dispossessed by the defendant-appel- 
lant. The latter resisted the suit on 
various grounds. It was alleged in defence 
that the plaintiff-respondent had not been 
in possession of the grove within limita- 
tion and that twelve trees only out of 
tlie said grove belonged to the defendant- 
appellant, half of which he owned as zemindar 
and the other six he had purchased. The 
first Court dismi.ssed the claim on the ground 
that the plaintiff had failed to prove his 
title and his possession over the grove 
, within limitation. On appeal the learned 
District Judge disagreed with the first 
Court and held that the plaintiff had 
proved his title as also his possession 
over the grove within limitation. The 
claim was accordingly decreed. 

The defendant has come up in appeal 
to this Court. In order to understand 
the grounds taken in the memorandum 
of appeal it should be observed that dur- 
ing the hearing of the appeal in the 
Court below a document which, was re- 
fused by the first Court was admitted by 
the learned Judge in evidence. The said 
document was a dakhalnanfiaf dated the 12th 
of December 1889, and was filed on behalf 
of the plaintiff.' The Court of first instance 


declined to take it on the ground that it 
was a copy and had not been proved. 
The learned Judge admitted it, and I think 
rightly, on the ground that it was the 
copy of a public document and required 
no proof. The appellant challenges the 
title of the plaintiff to the grove in 
suit. It is said that the two documents 
relied upon by the learned Judge, riz., 
the dahhalnama and the report of the 
Kanimgo do not prove the plaintiff’s title. 
All that the dakhahiama shows is that 
the plaintiff' or his ancestors got posses- 
sion over seven trees in plot No. 576, u e., 
the plot upon which the grove in suit is 
situate. As to the report of the Kanungo it 
is said that all that it shows is that the plaint- 
iff or his ancestor had only three trees 
in plot No. 576. It is argued that the 
onuvS was on the plaintiff to prove his 
title to the grove and as the said two 
documents on which the learned Judge 
has based his evidence are inconclusive, the 
claim of the plaintiff must fail. It is 
true that the dakhalnama relates to seven 
trees only. The report of the Kanungo 
refers really to more trees than three 
trees as has been pointed out by the lower 
Appellate Court. However the two docu- 
ments — the dakhalnama and the report ot 
the Kanungo taken together — do not make 
out the title of the plaintiff to the entire 
grove. If those documents were the only 
evidence in the case the contention for 
the appellant would be correct. But I 
find that there is another document on 
the record, and a much older one, which 
supports the title of the plaintiff. It is 
a judgment of the Munsif of Mahmudabad, 
dated the 7th of February 1885, in a 
case between the ancestor of the plaintiff 
and three sets of defendants in which 
the trees in plot No. 576 as also of many 
other plots were in dispute. It was there 
declared that the ancestor of the plaintiff 
was the proprietor of all the trees in 
plot No. 576 and the judgment of the Mun- 
sif was upheld both by the District Judge 
and by this Court. The title of the 
plaintiff, therefore, stands proved. 

The appeal fails and is dismissed with 
costs. 

Apjgeal dismissed. 
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CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 22 op 1912. 

July 8, 1913. 

Present: — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Sir Asutosh Mookerjee, Kt. 

KHITISH CHUNDER ROY and others 
— Defendants — Appellants 
versus 

BHIKAN MAMUD PRAMANIK and 
OTHERS — Plaintiffs — Respondents. 

Lease for definite term granted for general pn^r poses 
•^Heritable and transjerahle. 

A lease granted for general purposes and for a term 
of no less than 105 years is assignable, especially 
whore the conduct of the parties points to its having 
been regarded on both aides as transferable and 
treated as such. 

Where the interest under a lease is created for a 
definite term, it is heritable. 

Maharaja Tej Chand Bahadur v. Sri Kanfh Ghose^H 
M. T. A. 261; 6 W. R. (P. C.) 48; 1 Suth. P. C. J. 152; 

1 Sar. P. C. J. 27; 18 E. R. 497, referred to. 

Letters Patent Appeal against the following 
decision of Mr. Justice Coxe, dated the 30th 
January 1912, in appeal from Appellate 
Decree No. 1203 of 1909, against the decree 
of the Officiating Subordinate Judge of 
District Rungpur, dated the 1st March 
1909, reversing that of the Munsif, 2nd 
Court of Kurigram, dated the 29th March 
1904. 

CoxE, J. — The appellant in this case was 
the tjarndar of a certain taluk within which 
the land in suit was situated. This ijara 
was terminable in 1967, She granted a 
patta of the land in suit to certain persons 
for the period of her ijara. The plaintiff 
purchased a portion of the land from these 
lessees. He was dispossessed by the appel- 
lant and brought this suit for recovery. It^ 
was decreed by the lower Appellate Court 
and the case then came up to this Court 
on second appeal. The learned Judge, who 
disposed of it, held that the patta granted 
’ by the appellant did not on face of it 
create a permanent lease. He went on to 
observe : “if during a long series of years, 
the successors of the lessees were recognised 
as tenants having the same rights as the 
lease granted to the original tenants and if 
.tjie assignees of such successors were recognis- 
ed and were dealt with in the same way 
a? the original lessees themselves, the 
presumption might then arise that the 


instrument was intended to create an 
estate of inheritance transferable by the 
holders thereof for the time being,” He 
remanded the case to the lower Appellate 
Court to come to a finding on this point, 
namely, whether having regard to the 
conduct of the parties, the lease should 
bo regarded as creating an estate of inherit- 
ance which was, therefore, transferable. If 
this interest was transferable, then the 
plaintiff was entitled to succeed ; if not, he 
was not so entitled. 

On the case going back on remand, the 
learned Subordinate Judge held that the 
conduct of the parties showed that the 
tenancy created by the lease was transferable 
and heritable within its term. He based this 
decision on the fact that one transfer had 
been recognised by the then landlord and 
also on the fact that “ for about 14 years 
the successors and transferees of the lessees 
were in possession and paid rent without 
being questioned of their rights.” 

It has been argued on behalf of the 
appellant that these premises do not justify 
the conclusion at which the learned 
Subordiante Judge has arrived ; and reference 
has been made to tlie case of Nilratan 
Mandal v. Ismail Kharf, Mahomed (l). 

Now, no doubt, the evidence that has 
been adduced in this case is far inferior to 
that adduced in the case of Nilratan 
Mandal v. Ismail Khan Mahomed (I). 
That, however, was a regular appeal in 
which this tenant was entitled to go into 
the evidence and to weigh it. It appears 
to me that the question raised in this 
appeal is one merely of weighng evidence. 
The facts on which the learned Subordi- 
nate Judge relies were evidence, so far as 
they went, in favour of the conclusion at 
which he has arrived. It must be conceded 
that they were not strong evidence; but 
it is not, in my opinion, within my power 
to weigh the evidence myself or to say 
that the Court below attached undue import- 
ance to it. 

It has also been argued that the learned 
Subordinate Judge misconstrued Exhibit 3 
which indicated a recognition of a transfer 
of the tenancy, not by the appellant who 

. (1) 32 0, 61; 31 I. A. 149; 8 C. W, N. 896, 
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was the tjaradar of the land, but by the 
dar-ijaradar, I do not think, however, that 
the lower Appellate Court was misled in 
this matter. No doubt, he uses the word 
“ {jaradar'\ but he goes on to say : It 
is contended that unless the plaintiff shows 
that the ijaradar had power to recoginse 
the transfer and to effect a mutation of 
name, it has no binding force against the 
landlord defendant ” so that it is quite 
clear that he fully realised that the ijaradar, 
who granted Exhibit 8, was quite a different 
person from the landlord defendant. I do 
not think, therefore, that he has misconstru- 
ed this document or misunderstood its effect; 
and that being so, I cannot say that he 
has committed any error which can be 
corrected by me in second appeal. 

The appeal accordingly must be dismissed 
with costs. 

Babus JDwarha Nath Glmclcerhntty and 
Priya SanJcer Mazumdar, for the Appellants. 

Babu Puma Ghunder Boy, for the 
Respondents. 

JUDGMENT. — This is a suit to recover 
possession of land. The plaintiffs based 
their title on a lease, creating a term for 
one hundred and five years, running from 
1862 to 1967. If they acquired the rights 
created by that lease, then unquestionably 
they are entitled to succeed in this suit. 
They are resisted by the reversioner on 
the lease who claims that the interest under 
the lease was neither heritable nor transfer- 
able. The case came before this Court and 
was heard by Mr. Justice Sarada Charan 
Mittra sitting singly. He remanded the 
case for the determination of the question 
as to the interpretation of the document 
in the light of the conduct of the parties, 
and in this he seems to have had in view 
the interpretation of the document in rela- 
tion to heritability as also transferability. 
So far as the heritability is concerend, I 
think there was no necessity to send back 
the case, for it has been decided by the Privy 
Council in Maharaja Tej- Ghand Bahadur v. 
Sn Kanth Ohose (2) that where, as here, 
there is a definite term, it . is heritable. 

The only question then is whether it is 
transferable. The lease was apparently 
granted for general purposes and for a 

(2) 3 M. I. A. 201; 0 W. R. (P. C.) 48; 1 Suth. P. 0. 
J, 152,- 1 Bar. P. Q. 27; 18 E. R, 4^)7. 


term of no less than 105 years. These 
facts might perhaps be considered as them- 
selves sufficient to show that the interest 
was assignable, as was the view of Sir 
Barnes Peacock in Banee Madhah Banerjee 
V. Joy Kishen Mookerjee (3), where the 
circumstances were somewhat similar to 
the present. But over and above that, we 
have here the fact tliat the Subordinate 
Judge has held that the conduct of the 
parties points to its having been regarded 
on both sides as transferable and treated as 
such. It seems to me, therefore, that the 
plaintiffs have made out their case, and are 
entitled to a decree for possession. This has 
been awarded to them by the Subordinate 
Judge, and we must, therefore, dismiss the 
appeal, and agree with Mr. Justice Coxe in 
confirming tlio decree of the lower Appellate 
Court. 

The appellant must pay the costs of tliis 
appeal. 

Appeal dismissed. 

(3) 7 B. L. R. 152; 12 W. R. 495. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1514 of 1912. 

July 24, 1914. 

Present: — Mr. Justice Rafique. 

MATA DAYAL and others — Defendants — 
Appellants 

versus 

DE BT PRASAD — Plaintiff — Respondent. 

Agra Tenancy Act (II oj 1901*, k. 194— ro.sharer 
alone, ichether can sue for arrears of rent. 

One of the several co-sharers cannot alone sue a 
tenant to recover the arrears of rent unless there is 
a local custom or special contract to the contrary. 

Second appeal from the decision of the 
District Judge of Allahabad, dated 28th 
August 1912. 

PACTS. — The plaintiff brought a suit for 
arrears of rent. One of the pleas in defence 
was that there being other co -sharers besides 
the plaintiff*, the latter alone was not entitled 
to sue. The Court of first instance decreed 
the claim in part. The lower Appellate 
Court confirmed the decree. 

Mr. HaHhans Sahai, for the Defendants- 
Appellants: — The plaintiff alone is not entitled 
to sue. If the other co-sharers did not join 
as plaintiffs, they coaIcI haye been arrayed 
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defendants. The provisions of section 194 
of Act II of 1901 are very explicit on the 
point. I rely or Mahadeo Singh v. Bachn 
Singh (1), Ajttdhia Prascul v. Bakar Sajjad 
(2) and S. A, No 332 of 1905 decided on 
11th January 1907. 

Dr. Sundei' Lai, for the Respondents: — Sec- 
tion 194 does not apply to the facts. The 
Revenue Court having determined the rent 
as against the defendants at the instance of 
the plaintiff, and he being solely entitled to 
the rent, the defendants’ plea based on sec- 
tion 194 cannot succeed. In any case, the 
suit should not fail and the Court could make 
the other co -sharers parties, if their presence 
was necessary. 

Mr. Haribans Sahai pointed out the ruling 
of the Full Bench case of Dehi Prasad v. 
Bhagwan Din (3) where it was held 
that the defendants were the tenants of all 
the proprietary body and not of the plaint- 
iffs alone. 

JUDGrMENT. — The two appeals Nos. 1514 
and 1515 of 1912 are connected. They 
arise out of two suits brought by Lala Debi 
Prasad for arrears of rent against 2 sets 
of tenants. One of the pleas in defence 
was that Lala Debi Prasad being only 
one of the co -sharers could not sue alone 
for the recovery of the arrears of rent. 
The plea was based upon the provisions of 
section 194 of the Tenancy Act. The 
Courts below disallowed the said plea and 
decreed the claims. In the two appeals be- 
fore me the only ground urged is that 
the lower Courts were in error in not 
giving effect to the provisions of section 
194 of the Tenancy Act, It was decided 
in a case between Debi Prasad and some 
of the co-sharers that the tenants -defend- 
ants in the present suits were the tenants 
of all the co-sharers. The language of 
section 194 of Act II of 1901 is clear. One 
of the several co-sharers cannot sue alone 
unless there is a local custom or special 
contract to the contrary. No such local 
custom or special contract is alleged to 
exist in the present ease. The conten- 
tion for the appellants, therefore, prevails. 

T accept the appeal, set aside the decree 
of the lower Court and dismiss the claim of 

(1) 11 A. 224; A. W. N. (1889) 87. 

(2) 6 A. 400 at p. 402; A. W. N. (1883) 79. 

(8) 16 Ind.-Cas. 399; 10 A. L. J. 437; 36 A. 27. 
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the plaintiff-rjEispondent. In the circumstances, 
of the case I make no order as to costs. 

Appeal alknoed. 


CALCUTTA HIGH COURT. , 

Letters Patent Appeal No, 60 of 1912. 
July 1, 1913. 

Present: — Sir Lawrence Jenkins, Kt., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

UMA SINGH AND others — Appellants 
versus 

RAI TARINI PROSAD BAHADUR-- 
Respondent. 

Bengal Tenancy Art (VJII of 1886\ 8, 62 (ii), 
premmption under — Bent determined hy reference to^ 
area — Consolidated rent. 

If once it be held that a Court ia entitled to 
make the presumption permitted, though not macle^ 
obligatory, by section 62 (6) of the Hongal Tenancy 
Act, it follows that the rent is one to ho determined 
by reference to the area and is not a consolidated 
rent. 

Letters Patent Appeal against the following 
decision of Mr. Justice N. Chatterjea, dated 
the 2nd July 1912, in appeal from Appellatei 
Decree No. 2487 of 1910, against that of the 
District Judge of Bhagalpur, dated the 20th. 
April 1910, affirming that of the Settlement 
Officer at Camp Kharia, dated the 16th 
October 1900, 

N. Chatterjea, J. — This appeal arises out 
of proceedings for settlement of rent under 
section 105 of the Bengal Tenancy Act, The 
tenants are the appellants and two grounds 
have been urged in support of the appeal. 

The first is that the special Judge has 
misunderstdod the provisions of section 62, 
sub-section (6), and that he has not properly 
considered all the elements which must he 
established under section 52 of the Bengal 
Tenancy Act before additional rent can be 
assessed in respect of excess lands, and the 
second that the special Judge has not con- 
sidered the question whether apart from the 
provisions of section 50 of the Bengal Tenanpjr 
Act the facts proved in the case give rise to 
an inference that the rents of' the tenants 
were fixed in perpetuity. 

As regards the first contention I do , not 
think that the special Judge has mis-. 
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nndorstood the provisions of sub-section 6 of 
section 52 of the Bengal Tenancy Act. In 
order to entitle a landlord to claim additional 
rent in respect of excess lands, he must 
establish that the tenant is in possession of 
lands in excess of those for which he is 
paying rent. The fact that the tenant is in 
possession of lands in excess of the area 
entered in the zemindar i papers and in his 
rent receipts, would not necessarily prove that 
ho holds lands in excess of the area for 
which rent is paid by him. It must be 
shown that the Settlement was made on the 
basis of a measurement in which on a fresh 
measurement made by the same length of 
measure it has been found that the land is in 
excess of the area let out to him. Accord- 
ingly the landlord has to prove in each case 
that the area entered in the zemindari papers 
or rent receipts was so entered after actual 
measurement. Sub-section 6 of section 52 of 
the Bengal Tenancy Act, however, provides 
that if the landlord proves that at the time the 
measurement on which the claim is based 
was made there existed a practice of Settle- 
ment being made after measurement of the 
land assessed with rent, it may be presumed 
that the area specified in the counterfoil rent 
receipt was entered in it after measurement, 
so that if the landlord can prove such a 
practice, it will be presumed that the area 
entered in the rent receipt was entered after 
measurement though he is not able to prove 
that, as a matter of fact, the lands in the 
particular case were settled after measure- 
ment. It was contended on behalf of the ap- 
pellant that all that sub-section 6 means is that 
if the practice mentioned therein is proved, the 
entry in the last dakhila or kahuUat in a series 
of adjustments of rents is to be presumed to 
have been made after measurement and not 
that the original Settlement was so made. 
But if there is no adjustment subsequent 
•to the original Settlement and a practice 
is proved to have existed at that time, the 
.presumption would apply to the original Settle- 
ment, and it does not appear that in the pre- 
sent ca.se there was anysubsequent adjustment. 
•Assuming that there was any it would not, 
in my opinion, make any difference, because 
if the last entry is to be presumed to have 
been made after measurement (it being prov- 
ed that there was a practice at the time 
of Settlement after measurement), and 
by the present measurement by the same 


length of measure the land is found to 
be in excess, the landlord will be entitled 
to additional rent unless it is shown that 
the rent was a consolidated one. 

The present case does not rest on presump- 
tion alone. The learned Judge finds that there 
is evidence of practice of Settlement after 
measurement and though the evidence was 
not very strong: it has received the strongest 
possible corroboration from admissions, by 
certain tenants themselves who were ex- 
amined as witnesses in the case, which 
whether they amount to admissions of 
actual measurement or not certainly show 
that the areas as entered in the landlord’s 
papers were found by the tenants themselves 
to be correct. He also finds that the rents 
paid by the tenants were paid upon the 
areas as shown in the landlord’s papers. 
The findings of the Court below are conclusive 
upon this matter. 

The learned Pleader for the appellant, 
however, contended that the mere fact of 
a presumption arising under sub-section 6 
of section 52 of the Bengal Tenancy Act 
as to the Settlement having been made after 
measurement would not be sufficient to 
establish excess area and that the special 
Judge should have considered whether other 
elements of section 52 had been established, for 
instance whether the rent was a consolidated 
rent for an area within the specified boundaries 
irrespective of its precise quantity at the 
inception of the tenancy, but tlie Court is to 
go into the questions mentioned in sub-section 
2 of section 52 if so required hy any party to 
the suit. It was for the tenants to raise such 
questions, but no such question appears to 
have been raised in the Courts below. In the 
case of Lukhi Narain Sarouji v. Sri Ram 
Chandra Bhunya (1) where a landlord proved 
that lands were once measured according to 
a known standard, that the rent was assessed 
on that measurcinGiit, that the area as well 
as the rent payable was entered in the 
kalmliats and that the area of the lands 
measured by the same standard was in exceas 
of the original area, it was held tliat unless it 
were established that the rent payable was 
a consolidated rent within specified boundaries 
irrespective of the precise quantity, the 
landlord was entitled to claim additional rent. 

(1) 11 lud C.is. 212; 15 0 W. N. 921; 14 0. L. J. 
146. 
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The principle laid down above applies to the 
prcsenfc case. 

Besides the Court of Appeal below has 
come to the conclusion that rents were paid with 
reference to the areas shown in the landlord’s 
p ipers, which negatives the suggestion of the 
rent having been a consolidated one irrespec- 
tive of the precise quantity let out. The first 
contention accordingly fails. 

It was next contended that the Court 
below ought to have considered the 
question whether the rent was fixed 
in perpetuity from the time it was being 
paid at an uniform rate, though the original 
rent might have been varied or the holding 
might have come into existence after the 
Permanent Settlement. 

It is true a presumption as to fixity of 
rent may be drawn from long and uniform 
payment of rent apart from and independ- 
ently of the provisions of section 50 of 
the Bengal Tenancy Act. But no such 
question was raised in the Court below. The 
tenants nowhere set up any contract sub- 
sequent to the Permanent Settlement whereby 
the rent was fixed and the Court cannot be 
asked to presume a contract where no such 
contract is set up. 

This contention also, therefore, fails and the 
appeal is dismissed with costs. 

Babus IJmahaU Mookerjee, Joges Chunder 
Roy, Khetfer Mohan Sen and Amhicapada 
Vhowdhvy, for the Appellants. 

Babus Vwarka Nath Chtickerbnfty, Nares 
Chunder Sinha^ Upendra Nath Mookerjee, 
Janoki Nath Val Birbhtisan JDuft, for the 
Respondents. 

JUDGMENT. — It appears to us that this 
is really a very simple case and one which 
we can dispose of very briefly : If once it 
be held that the Court was entitled to make 
the presumption permitted, though not made 
obligatory, by sub-section (6), it follows that 
the rent is one to be determined by 
reference to the area and is not a consolidated 
rent. The first point, therefore, to determine 
is whether the Court was entitled to make 
the presumption; we think it was. If 
that be so, we think there is an end 
of the case because it supports the conclu- 
sion that the rent was not consolidated 
but one to be determined by reference 
to the area. The area has been found and 
justifies the conclusion of the lower Appellate 
Court. 


Wo must, therefore, dismiss the appeal 
with costs. 


Appeal dibmissed. 


CALCUTTA HIGH COURT. 

Second Civil Appj:al fro.m Order No. 432 
OF 1912. 

March 11, 1914. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

DOYAL CHANDRA MANDAL— 

De CRE E -HOL DE R — ApPE L L ANT 
versus 

KAURI (CHARAN) NASKAR and others 

JUDOMENT-DEBTORS — RESPONDENTS. 

CiriV Procedure Code (Act V of 1908', O. XX, r. 9 -- 
Decree for possemon of immoveable property — Bound’ 
arieu given — Decree, whether indefinite or incapable of 
execution — Evidence — Bou iida ries, detenu i n at ion of. 

Where a decree for possession of immoveable pro- 
perty specifies the boundaries and the property can 
be identified thereby the docroo is not indefinite and 
incapable of execution and tho decree-holder can 
obtain delivery of possession. 

The boundaries in such cases should bo determined 
on evidence to bo adduced by tho parties. 

Dwariranath Boy v. Jannobee Chowdhrain, 19 W. U. 
81; D irbaree Sayal v. Fatu Dhalee, 23 W. R. 285; 
Mohomed Inmail v. Lalhi Dhundhur Kit>hov, 25 W. 
B 39 and Ajoodhia Lall v. Oumnni Lull, 2 C. L. R. 
134, distinguished. 

Appeal against the order of the District 
Judge of 24-Pargana.s, dated the 3rd of May 
1912, modifying that of the Munsif, first 
Court of Baruipore, dated the 22nd of 
January 1912. 

Babus Mohendra Nath Roy and Sasl Sakhar 
Bose, for the Appellant. 

Babus Diparkanath MlUer, Biraj Mohan Mo» 
zmidar, Hem Chandra Sen and Sasadhar Roy^ 
for the Respondents. 

JUDGMENT. — This is an appeal by the 
decree-holder against an order by which his 
application for execution has been dismissed, 
on the ground that the decree is vague and 
indefinite and is incapable of execution. 
The decree was made on the 26th June 
1907 in a suit for recovery of possession of 
immoveable property which had been dis- 
missed by the Court of first instance but 
was decreed on appeal. The decree is in 
these terms: — “The claim of the plaintifE is 
decreed; let it be declared that the land 
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within the boundaries mentioned below and 
measuring 145 highas is the mourasi 
mokarari leasehold land of the plaintiff- 
appellant; let the plain tiff -appellant obtain 
possession of the land mentioned and lot it 
bo declared that the southern boundary of 
the decreed land is the land of Debnarain 
Naskar.” In a schedule to the decree the 
boundaries were described in these terms: 

Southern boundary: The leasehold land of 
Dharraadas Mandal recently purchased by 
Haribrahma. Eastern boundary: — The 
western bank of the silted -up channel of 
Chowsa river. Southern boundary: The 
laud of Debnarain Haskar. Western 
boundary: The eastern bank of Horailkhal.” 
The land, it will bo observed, is bounded on 
the east and the west by two water-courses 
and on the north and south by the leasehold 
lands of Dharamadas Mandal and Deb 
Narran Naskir respectively. The decree- 
holder applied for delivery of possession of 
the land decreed to him by way of execu- 
tion. A Commissioner was appointed to 
hold a local investigation and to compare 
the map with the locality. He determined 
what appeared to him to be the site of the 
land decreed to the plaintiff. The execution 
Court, however, did not agree with the 
Commissioner in his demarcation of some of 
the boundaries and directed possession to 
be delivered to tlie plaintiff in respect of a 
portion only of the land pointed out by the 
Commissioner. Both parties were dissatis- 
fied with this decision and appealed to the 
District Judge, who has held that the 
decree is indefinite and incapable of execu- 
tion. In this view, he has dismissed the 
appeal of the decree-holder, allowed the 
appeal of the judgment-debtors and dis- 
allowed the application for execution in its 
entirety. In our opinion the order of the 
District Judge cannot possibly be sup- 
ported. 

Section 207 of the Code of 1882, which 
was in force when the decree now under 
execution was made, provided as follows; 
“When the subject-matter of the suit is 
immoveable property, and such property is 
identified by boundaries or by numbers in 
a record of Settlement or Survey, the decree 
shall specify such boundaries or numbers.” 
The rule embodied in section 207 has been 
reproduced in a slightly modified form in 


Order XX, rule 9, of the Code of 1908, in the 
following terms: Where the subject-matter 
of the suit is immoveable property, the 
decree shall contain a description of such 
property sufficient to identify the same, and 
where such property can be identified by 
boundaries or by numbers in a record of 
Settlement or Survey, the decree shall specify 
such boundaries or numbers.” In the case 
before us, the property can be identified by 
boundaries and the decree does specify the 
boundaries. But it has been argued on 
behalf of the judgment-debtors that the 
decree as drawn up is indefinite, inasmuch as 
there was no local investigation in the 
course of the suit. It has been suggested 
that the proper procedure was to appoint a 
Commissioner in the suit to have the locality 
surveyed and a copy of the map thus pre- 
pared should have been annexed to the 
decree. If this course had been pursued it 
may be conceded that the difficulty which 
has arisen in execution proceedings, 
might possibly have been avoided, although 
even in the case of decrees to which maps 
are annexed difficulties are known to have 
arisen in the course of execution proceedings 
in locating on the spot the boundaries of 
the land as indicated in the map. On behalf 
of the judgment-debtors reliance has further 
been placed upon the cases of Dwarkanatfi 
/toy V. Jannobee Chowdhrain (1) and Darharee 
Sayal v. Fatic Dhalee (2) in support of the pro- 
position that a decree of this character must 
be deemed indefinite and incapable of exe- 
cution. There is, in our opinion, no force 
in this contention and the cases mentioned 
are clearly distinguishable. In the case of 
Dimrkanath Boy v. Jannobee Ghowdhrani 

(1) the decree was for a portion only of 
tlie land claimed in the suit. As such por- 
tion was not specilied by boundaries, it was 
impossible to determine from the decree 
which portion had been awarded to tlie 
plaintiff, and the Court very properly refused 
execution. A similar view was taken in 
the case of Darbaree Sayal v. Fatu Dhalee 

(2) where also the decree was for possession 
of a portion only of the land in suit and it 
was held for a similar reason that the decree 
was incapable of execution. The same 

1) 19W. R. 81. 

2) 23 W. R. 885. 
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view was subsequently taken in the cases 
of Mahomed Tsmail v. Lalla Dhnndhur Kishore 

(3) and Ajoadhia Lall v. Gnmani Lall (4). 
The ca>so before us is, however, of an entirely 
different description. Here the land decreed 
is comprised within boundaries specified in 
the schedule to the decree; where these 
boundaries lie, is a question of fact to be 
determined upon evidence. As regards the 
eastern and western boundaries which are 
two water-courses, there is no real difficulty. 
The difficulty arises in connection with the 
southern boundary which is described as 
the land of Debnarain Naskar. Tlie Court 
of first instance found it impossible to 
determine the northern boundary of the land 
of Debnarain Naskar which is the southern 
boundary of the land decreed to the plaint- 
iff. It has been contended, however, on 
behalf of the respondent Sures Chandra 
Mukerjee that he has no interest in these 
proceedings, because his land lies to the 
south of Debnarain Naskar. We are unable 
to attach any weight to this contention. 
The southern boundary of the land decreed 
to the plaintiff is the northern boundary of 
the land of Debnarain Naskar, which means 
the land comprised in the lease of Deb- 
narain Naskar and not the land in occupation 
of Debnarain Naskar; and it has been sug- 
gested on behalf of the appellant that the 
respondent Sures Chandra Mukerjee is in 
occupation of laud which is really comprised 
in the tenancy of Debnarain Naskar. It is 
impossible for us to pronounce any opinion 
as to the accuracy of these allegations. But 
the Court of first instance must determine 
the northern boundary of the lands of 
Debnarain Naskar, for the decree-holder is 
entitled to obtain delivery of land up to that 
limit. 

The result is that this appeal is allowed, 
the order of the District Judge set aside 
and the case remanded to the Court of first 
instance for ro-considoration. There will bo 
a fresh local investigation in the presence of 
all the parties interested and the boundaries 
as specified in the decree will be deter- 
mined on evidence to be adduced by the 
parties. 

We may add that the area of the land 

{«) 25 W. 11. 39. n 

(4) 2 0. L. U. 134. 


demised to the plaintiff was only approxi- 
mately stated to be 145 higha$\ too much 
stress cannot thus be laid upon the area, 
specially a**, when jungle lands are let out, 
the area can only be stated approximately. 
It is conceivable that after the boundaries 
have been located, the plaintiff may obtain 
more or less than 145 highas ; he is un- 
doubtedly not entitled to encroach upon the 
land of neigbouring lessees to make up 145 
highas. 

The appellant is entitled to his costs both 
in this Court and in the Court of the Dis- 
trict Judge. The costs incurred in the 
Court of first instance will be in the dis- 
cretion of that Court. We assess the 
hearing fee in this Court at two gold 
nwhnrs. 

Appeal allowed; Gase remaitded. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 4 ok 1912. 
June 27, 1913. 

Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice Asutosh i 
Mookerjeo, Kt. 

Sheikh PAIZU— Appellant 
versiuf 

Sheikh DOMAN— Rksponpent. 
r.Ctvd Prucpdure Code {Art V of IdOS), O. 'Jy r. 9 — 
(jirtl Procedure Code {Act XIV of 1882), a*. 31 — Nb/t- 
jonider oj partiea — Suit dismi^tfed. ^ . 

Where a person, who claimod a decluirtitiou of fus 
cvclusivo right to certain property, omitted to join 
his sisters and mother who apparently were his co- 

sharers: ^ ^ .1 

Held, that the plaintiff was not entitled to tho 

declaration sought; ^ 

fimt, becauso ho was not exclusively entitled^ to 
tho property; and 

srromlly, because it was wrong to have omitted 
to join his co-sharers, « 

Order 1, rulo 9, of tho present Code or Civil Pro- 
cedure does not apply to a suit instituted before 
tho Code eaine into force, and section 31 of tho Oodo 
of 1882 did not contain a saving clause in favour of 
non- joinder of parties. 

Letters Patent Appeal against the 
fnllowing decision of Mr. JMtice Carnduff, 
dated tlie 5th December 1911, in Appeal 
from Appellate Decree No. 3133 of 1909, 
against the decree of the Additional 
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Subordinate Judge of Bhagalpur, dated the 
13th September 1909, reversing that of 
the Munsif of Banka, dated the 13th 
January 1909, 

Carnduff, J. — This appeal arises out of 
a suit instituted in consequence of an 
entry in a Record of Rights to the effect that 
the plaintiff and the defendant are jointly 
tenants of a certain jote. The plaintiff’s 
case is that he alone is the tenant of the 
jote, and that the defendant is his sub- 
tenant and not his co-sharer. The first 
Court decreed the suit, declaring the 
plaintiff’s right to, and possession of, the 
jote and ordering the record to be corrected 
by the expunction of the defendant’s name 
as a co-sharer. On appeal the suit has 
been dismissed on the ground that it had 
transpired that the plaintiff’s sisters were 
alive and were co-sharers with him, and 
that the suit must fail because they had 
not been joined as parties. 

The plaintiff now appeals to this Court, 
It appears that the objection of non- joinder 
was taken in the written statement and 
an issue on the point was raised in the 
Court of first instance. The learned 
Munsif held that the sisters were not 
necessary parties and the suit proceeded 
accordingly; but the learned Subordinate 
Judge has, as has been indicated already, 
taken the opposite view. It seems to me 
that this is eminently a case in which Order 
I, rule 9, should have been applied and 
the suit ought not to have been allowed 
by the Appellate Court to be defeated by 
reason of the so-called non- joinder. Regard 
being had to the frame of the vsuit, 
the sisters were not, I am inclined 
to think, necessary parties. The defence 
was that the defendant and the plaint- 
iff’s father had obtained a joint settle- 
ment of the land ; while the plaintiff’s case 
was that the defendant had obtained a sub- 
settlement of the land from him. The 
defendant, it may also be mentioned, is 
the husband of one of the sisters of the 
plaintiffs. Moreover, if the sisters were 
necessary parties, then I think the learned 
Subordinate Judge ought to have given to 
the plaintiff an opportunity for remedying 
the defect. On behalf of the respondetit 
it has been urged before me that the suit 
was dismissed by the Appellate Court, not 


for non-joinder of parties, but because the 
plaintiff had failed to establish his case, 
which was one of exclusive right to the 
land. I am unable, however, to take this 
view, having regard to the frame of the suit 
and the pleading. 

The result, therefore, is that this appeal 
must be allowed, the decree of the lower 
Appellate Court set aside and the case 
remanded to that Court to be disposed of 
anew. The costs of this appeal will be borne 
by the respondents. 

Babu Jyotts Chandra Sarkar, for the 
Appellant. 

Babu Monmotho Nath Mukherjee, for the 
Respondent. 

JUDGMENT. — This a suit whereby one 
of many sharers claims a declaration of 
his exclusive right to certain property. He 
has omitted to join his sisters and his 
mother who apparently are his co-sharers. 
There is apt to be some sinister motive 
in attempts of this kind, and this case does 
not, in our opinion, fall within Order I, rule 
9, of the present Civil Procedure Code. We 
say this because Order 1, rule 9, did not apply 
to the suit at the time when it was instituted^ 
but section 31 of the Code of 1882 which 
did not contain a saving clause in favour of 
non-joinder. But more than that, on the 
merits it appears to us that the plaintiff is 
not a person who is entitled to the declaration 
that he seeks, because he is not ex- 
clusively entitled to the property, and secondly, 
because it was wrong to have omitted to 
join his co-sharers. 

We must, therefore, set aside the judg- 
ment of Mr. Justice Carnduff and restore 
the decree of the lower Appellate Court. 
The appellant is entitled to his costs of both 
appeals in this Court. 

Appeal allowed. 
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PUNJAB CHIEF COURT. 

. Second Civil Appeal No. 1033 of 1909. 
March 7, 1914. 

Present: — Sir Alfred Kensington, Kt., Chief 
Judge, and Mr. Justice Beadon. 

BHAGWAN DAS — Plaintiff — Appellant 
versus 

Mmammat RAM BAI — Defendant 
— Respondent. 

Burden of proof — Registered sale-deed — Proof of con- 
sideration — Belay in suing for possession after death 
of vendor — Vendee to prove consideration. 

The plaintiff sued in March 1908 for possession of land 
and house property of which he claimed to bo the 
vendee under a sale-deed executed on the 26th and re- 
gistcred on the 28th September 1900. The alleged 
vendor died in or about 1904, and the defendant, his 
widow, was apparently entered as owner of the laud 
in his place without any attempt by plaintiff to con- 
test the mutation order: 

Ileldj that under the circumstances the low'er 
Courts wore amply justified In following the ruling 
of Bam Chand v. Haniam Singh, 68 P. R. 1900, and in 
i)lacing the onus of proving consideration for the sale 
on the plaintiff notwithstanding registration of the 
sale-deed. 

Second appeal from the decree of the Divisional 
Judge, Ferozepore Division, dated the 11th 
May 1909, affirmimg that of the District 
Judge, Hissar, dated the 18th November 
1908, dismissing plaintiff’s claim. 

The Hon’blo Mr. Shadi Lai, R. B., for the 
Appellant. 

The Hon’ble Mr. Muhammad Shaft, K.B., for 
the Respondent. 

JUDGMENT.— The lower Courts have 
here agreed in dismissing plaintiff’s suit for 
possession of land and house property of which 
he claims to be the vendee under a sale -deed 
executed on the 26th and registered on the 28th 
September 1900. The suit was instituted on 
the 17th March 1908 as against the vendor’s 
widow, both parties being Mahajans by caste. 

The alleged vendor died in or about 1904, 
and the defendant was apparently entered 
as owner of the land in his place without 
any attempt by plaintiff to contest the 
mutation order. There is, no doubt, a note 
by the Patwart on the extract from the 
records filed with the plaint, to the effect 
that the plaintiff was still disputing defend- 
ant’s title, but this note seems to be an 
unauthorized comment by the Patwari, as it 
is dated 9th May 1907 and the defendant 
hid been already entered as owner in the 
Jamabandi for 1905-06 


tl9l4 

Tho plaintiff’s delay in suing both during 
the life-time and after the death of the vendor, 
Amra, and his failure to even apply for 
mutation in reasonable time, lay his claim 
open to very strong suspicion. lie has 
attempted to explain the delay by asserting 
that the vendor took a separate lease of the 
land from him at Rs. 205 a year simultane- 
ously with the sale. The deed of lease was 
unregistered and purported to bo for one 
year only. It was produced by the plaintiff 
on the . 17th November 1908, three days 
after both sides had closed their case. 
Nothing was said about it by plaintiff when 
examined on the 13th November. Neither tho 
writer nor the attesting witness, KSalii Rain, 
were called to prove the deed, and Sabi Ram 
was not questioned about it when examined 
as plaintiff’s witness on the 20th October. 
We must take it that the deed was not proved 
and could not bo received in evidence, though 
even if this difficulty could be got over, it 
would still be of no assistance to plaintiff 
as the lease was clearly never acted on. 

Under these higlily suspicious circumstances 
we think that the lower Courts were amply 
justified in following tlie ruling of Ham Chand 
V. llarnam Singh (l)and in placing the onus of 
proving consideration for the sale on the 
plaintiff notwithstanding registration of the 
sale-deed. It is then unnecessary for us to 
discuss the grounds on which it has been 
held that consideration is not proved, as 
plaintiff’s Counsel felt obliged to admit that 
he could not, on the evidence produced, argue 
that the decision against plaintiff Avas wrong. 
He could only hope to succeed in his appeal 
if he could establish an error in respect of the 
burden of proof, and we think that he was 
well advised in taking this lino as the 
evidence goes far to show that no money 
really passed. 

We cannot attempt to explain Amra’s 
execution of the deed Avhere so much is 
rendered obscure by plaintiff’s negligence to 
assert bis title in good time, but it seems clear 
enough that the transaction was, for some 
reason or other, recognized by the parties at 
the time as not amounting' to a valid salcj 
and this probably accounts for the refusal of 
the arbitrators to act after reference was 
made to them at an early stage in the 
proceedings. 

(1) 68 P. R. 10004 
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However that may be, the appeal must 
fail on our finding that the onus was rightly 
placed on the plaintiff. It is dismissed with 
costs to the defendant. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 28 op 1912. 
June 27, 1913. 

Present : — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

Sheikh SANOO and another — Defendants 
— Appellants 
versus 

MUHAMMAD SABED— Plaintiff- 
Respondent. 

'Ejectment — Purchase of portion of holding — Vendor 
not authorised to sell V'hole — Landlord recognising 
sale^ effect of. 

The holding within which the land in suit was 
situate belonged equally to two persons M and S. 
M sold the whole plot to the plaintiff, and subse- 
quently 8 sold half of it to the defendant. The plain- 
tiff’s purchase was recognised by the landlord; that 
of the defendant was not recognised. The plaintiff 
sued to eject the defendant: 

Held^ that it was not competent to the landlord to 
recognise the plaintiff to the detriment of the de- 
fendant, and, therefore, defendant could not be ejected. 
If the entire holding had been abandoned, the position 
of the parties might have been different. 

Letters Patent Appeal against the following 
decision of Mr Justice Coxe, dated the 1st 
February 191 2, in appeal from Appellate Decree 
No. 3168 of 1909, against the decree of 
the Officiating Additional District Judge 
of Dacca, dated the 14th September 1909, 
reversing that of the Munsif, second Court, 
of Manickgunj, dated the 15th March 
1909. 

Coxe, J. — The facts found by the Courts 
below in this case were that the holding 
within which the land in suit was situat* 
ed belonged equally to two persons named 
Mathura Nath and Shyama Sundari. Mathura 
sold the whole plot to the plaintiff in Kartick 
1313. Shyama Sundari sold half of it to the 
defendants in Pous 1313. The plaintiff’s 
purchase was recognised by the landlord ; 
that of the defendants was not recognised. 
1 am informed that this recognition was 
two months after the sales. The learned 
Additional Judge in the Court below declined 


to give the plaintiff a decree for recovery 
of the land. He says: Mathura and his 
brother or Mathura alone admittedly occupies 
the holding minus the disputed plot. There 
has been no abandonment of the holding 
by the original tenant or tenants and that 
consequently the landlord’s right of re-entry 
did not arise. I am, therefore, of opinion 
that the landlord’s recognition of the 
plaintiff’s right is of no avail whatso- 
ever.” 

But clearly this view is erroneous. The 
tenant certainly cannot abandon a portion 
of his holding without the landlord’s consent] 
because such an abandonment would neces- 
sarily involve a sub-division of the holding 
to which the landlord’s assent is essential. 
But where, as in this case, the landlord 
has recognised the sale of a portion of the 
holding and has thereby obviously agreed 
to a sub-division of the holding, the fact 
that the original tenant occupies the portion 
of the holding which has not been abandon- 
ed does not invalidate the landlord’s right 
to recognise a new tenant for the other 
portion. It may be open to doubt whe- 
ther Shyama Sundari is, in any way, bound 
by the sale of the entire holding by her 
brother-in-law. She is no party to this 
case and no decision can be arrived at in 
this case which will have a binding effect 
on her. But so far as the defendant is 
concerned, it is his case, as set out in the 
written statement, that ho is in possession 
of the plot and that, therefore, presumably 
his vendor, Shyama Sundari, is not. That 
being so, both the original tenants having, on 
the pleadings of the parties, given up all 
concern with this particular plot and the 
landlords having recognised the sub-division 
of the holding and recognised the plaintiff’s 
purchase of this portion of it, it appears 
to me that the plaintiff’s claim to the 
land cannot be questioned. 

Accordingly the appeal will be decreed, 
the judgment of the learned Additional 
Judge set aside and that of the Munsif 
restored. The plaintiff will be entitled to 
costs of this Court and of the lower AppeL 
late Court. 

Babu Bcbendra Ohandra Mullick, for the 
Appellants. 

Mr. Z, B, Zahed and Moulvi Nuruddin 

Ahmed^ for the Respondent. 
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JUDGtMENT. — T his is an appeal by the 
plaintiff in a suit for declaration of title to 
and recovery of possession of land. 

The plaintiff stated in the plaint that tlie 
land in dispute was included in a jofe of one 
Mathura Nath Ohowdhry, that he had pur- 
chased it on the 6th of November 1906 and 
that subsequently he got his purchase re- 
cognized by the superior landlord on the 14th 
of November 1907. On the 17th of Decem- 
ber 1906, the defendants purchased a half 
share of the land from the co-sharer of the 
vendor of the plaintiff* It has boon found by 
all the Courts below that the vendor of the 
plaintiff was not the solo owner and that 
consequently the transfer in favour of the 
plaintiff, if operative at all, operated to the 
extent of the half share. But the plaintiff 
relies upon recognition by the sup- 
perior landlord. In our opinion it is im- 
possible for the plaintiff to succeed on the 
strength of this recognition. It is plain from 
the first and second paragraphs of the plaint 
that the land did not constitute the entire 
holding of Mathura Nath Ohowdhry but 
formed only a part thereof. Consequently 
when this portion was transferred, it was not 
competent to the landlord to recognize the 
plaintiff to the detriment of the defendant. 
If the entire holding had been abandoned, 
the position of the parties might have been 
different. 

The result, therefore, is that this appeal 
must be allowed, the decree of Mr. J ustice 
Coxe set aside and that of the Subordinate 
Judge restored. This order will carry costs 
of both the appeals in this Court. 

Appeal allowed. 


CALCUTTA HIGH COURT, 

Second Civil Appeal No. 4061 of 1912. 
May 26, 1914. 

Present: — Mr. Justice Coxe and Mr. Justice 
D. Chatterjee. 

Bajah KALANAND SINGH and another 
— ^Plaintiffs — Appellants 
' versus 

Miisammat SAIRA and OTinsRS — D efendants 
— Respondents. 

JjamUonl and tenant — Kabuliat — Stipulation to pay 


tahwari and salami — Abwab —Finding of fact, question 
of — Second appeal —R'njidation V of 1812, s. 3. 

Whore a tenant stipulates in a kabuliat to pay 
tahwari and salami in accordance with the zemindari 
practice but not as a part of tlio consideration for 
the louse, tho charges are abirahs and not recoverable. 

Tlio finding of the lower Courts as to whether 
certain charges are parts of rent or not, is a finding 
of fact and cannot be interfered in second 
apposl. 

Ridhn Prosid Singh v. Bal Kownr Koeri, l7 C. 72(5 
(F. B.\ followed. 

Tiliilidhari Singh v. Chulhan Mahton, 17 C. 131 
(P. C.); 16 I. A. 162, referred to. 

The case oi' Pud nuinand Singh v, Baijnath Singh, 15 
C. 828, has boon overruled and is no longer good law. 

Section 3, Regulation V of 1812, refers to 8poci6c 
sums agreed to be payable to landlord as rent and 
not to indefinite impositions like tahwari and salami 

ChuUan Mahton v. Tilakdhari Singh, 11 C. 175 
(F. B.), relied on. 

Appeal against the decree of the Sub- 
ordinate Judge of ^Monghyr, dated the 24tli 
August 1912, affirming that of the Munsif 
at Jamui, dated the 9tli of May 1912. 

FACTS. — The very important fact on 
which the decision in the case turned is con- 
tained in a knhuUnf of 187.3 on which the 
rent suit was brought and it is in these 
terms: — ‘ I (tlie defendant) agree to pay a 
uniform annual jama of Rs. 350-S-0 of the 
imperial coin, half of which is Rs. 175-4-0, 
as per instalments given below.” Then 
comes the stipulation for paying tahwari and 
salami in a distinct form and is said to be 
payable not in consideration of the lease but 
in accordance with the zemindari practice. 
On a construction of the kahuliat botli the 
Courts below lield these charges to be alnvahs 
and disallowed them. In second appeal the 
appellant l)ased his contentions on the au- 
thority of the ruling in Pudmanand Singh v. 
Baij Nath Singh (l) to which the present ease 
was similar, as also upon section 3 of Regula- 
tion V of 1812. 

Dr. R. B, Ghose and Babu Sailendra Nath 
Polity for the Appellants. 

JUDGMENT. — This appeal arises out of 
a suit for rent based on a kahulial. The 
only question that arises is whether the 
defendant is bound to pay certain charges to 
the landlord. Tho Courts below have held 
that these charges are ahwahs and have 
disallowed them. The plaintiffs appeal. The 
plaintiffs belong to the family of the Beneli 
Raj who were also plaintiffs in the case of 

(1) 15 C. 828. 
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Pndmanand' Singh Bahadur Baij Nath 
SinghP{l) aiid the charges are the same 
as were claimed ia that case. The present 
case ia based on a kafmllat of 1878 while 
the case cited was based on one of 1869. 
The learned Judges in that case held that 
these charges were not ahivahs and that 
they were included in the rent. This case, 
however, was considered in the case of 
Radha Prosad Singh v. Bnl Kowar Koeri 

(2). It must be conceded that the charges 
in that case were very different from the 
charges in this case. But it seems to me 
perfectly clear that the correctness of the 
decision in Pudmanand Sln^gh Bahadur v. 
Baij Nath Singh (1) was fully considered 
in that case and that all the learned Judges, 
including Ghose, J., who was a party to the 
former decision, wore unanimously of opinion 
that it was wrongly decided. In the refer- 
r'ing order the learned Judges (Petheram, 
C. J., and Bauer jee, J.) said: are 

unable to agree in the interpretation put 
upon the Pull Bench ruling, Chnltan Mahton v. 
Tiluhlhari Si'ugh (8), by tlie decision in 
Pudmanand Singh Bahadur w, Baij Nath Singh 
(1).” In the first decision Petheram, C. J,, 
observed : “Wo must hold the case of 
Pudmanand Singh Bahadur v. Baij Nath 
Singh (1) to be overruled by the decision 
of the Privy Council in that of Tilukdhari 
Singh y. Ghulhan Mahton (4i)P And he held 
that no imposition under any name whatever 
should be recovered from the tenant for 
or in respect of the occupation or tenure 
of the land beyond the sum which had 
been fixed for rent, whether that sum had 
been fixed by agreement or by judicial 
determination between the Lindlord and 
the, tenant. O’Kinealy, J., dealt exhaus- 
tively with the history of the law on the 
subject. He held that the finding of the 
Courts below that these charges were not 
included in the rent, could not be questioned 
in second appeal. He dissented from the 
decision, in Pudmanand Singh Bahadur v. Baij 
Nath Singh (l) as it seemed to him to be in 
direct conflict with the decision of the Full 
Bench in the case of Tilukdho/ri Singh v. 
Qhnlhan Mahton (4). Prinsep, J., was of the^ 
same opinion and Piggot, J., entirely agreed, 

(2) 17 0. 726 (F. B.). 

(3) n o. 176 (F. B.). 

(4) 17 0. 131 (P. 0.); 16 I. A. 162. 


Ghose, J., tluiu^jin) Kimu ijL ill any given 
ease the Court found that any particular 
sum specified in the lease or agreed td 
be paid was a lawful consideration fot 
the use and occupation of any land, that is 
to say, if it was really part of the rent 
although not described as such, it would 
be justified in holding that it was not an 
ahivah and was recoverable by the land- 
lord. But ho held that the findings of fact 
arrived at by the lower Court that the 
charges were not part of the rent, were 
binding on him in second appeal, and that 
the legality or otherwise of the so-called 
ahxoahs hardly arose in second appeal. 
With regard to the case of Pudmanand Singh 
Bahadur v. Baij Nath Singh (1) he observed: 
“Having since more carefully considered 
the subject, I have come to the opinion 
that w3 were not right in holding that 
the items of tahwari and salami were 
part of the rent stipulated to be paid 
under the lease. They wore, I inw think, 
ahwahsP It seems to me to follow from 
this decision that on the question whether 
these charges are part of the rent or not, 
the findings of the Courts below are binding 
on us in second appeal. It also follows that 
the decision in the case of Pxidmanand Singh 
Bahadur y, Baij Nath Singh (1) that these 
charges of tahxvari and salami were part of the 
rent was wrong. That being so, I do not 
think that it is open to us in second appeal 
to interfere with the decision of the Courts 
below in this case. Moreover, in my 
opinion, that decision is right. Under the 
Jcubuliat the defendant agreed to pay 
“At a uniform annual jama of Rs. 350-8-0 
of the imperial coin, half of which is 
Rs. 175-4, as per instalments given below.” 
The instalments are: Assixi Rs. 43-13; Pous 
Rs. 65-11-6, Magh Rs. 87-10-6, Falgocm 
Rs. 65-11-6, BaisaJeh Rs. 43-13-6, Jaith 
Rs. 43-13-6 or total Rs. 350-8. The 
stipulation for paying tahwan and salami 
is totally distinct and is not said to be 
in consideration of the lease but to be 
paid in accordance with the zemindari 
practice. In this connection I may refer 
to the case of Radha Churn Roy Ghaudhuri 
V. Oolap Chandra Ohose (5). In that 
case the so-called abwahs were included 


(6) 8 0. W. N. 629. 



542 


ISTDIAN OASES. 


[1914 


DULLA SINOH t'. KHAZANA. 


in the Icists by which the rent was to be 
paid. But whether this decision of the 
Court below is right or not, that these 
two items are not part of the rent, it 
cannot, in my opinion, after the decision of 
the Eull Bench, be questioned by us in 
second appeal. 

It has been contended that as the sums 
were specifically agreed on between the 
parties, they must be paid under section 
3 of the Regulation V of 1812. This argu- 
ment seems to me to have great force, 
though I may observe that in the Full 
Bench case of Ghnltan Mdhton v. lilukdhari 
Singh (3) it was held that this provision 
referred only to the amount fixed as rent 
payable to the landlord. Therefore, if these 
charges are not included in the rent, they 
would not come within the scope of that pro- 
vision, But whether that view is correct or 
not, we cannot, in my opinion, give effect to 
it in second appeal. 

Our attention has been drawn to the 
case of Kumar Kalanand Singh v. Eastern 
Mortgage and Agency Co, Ld, (6). That was 
a suit relating to a lease of 1874 which 
contained a stipulation for paying these 
charges of salami and tahwari. It was 
held in that cas6 that these were part 
of the rent. That case was, however, a 
regular appeal and the learned Judges were 
Judges of fact and were entitled to form 
their own opinion on the point whether these 
charges were or were not included within 
the rent. That being a question of fact 
the Judges were not bound by the decision 
of the Full Bench upon it. We are, however, 
in. a different position. I would, therefore, 
hold that it is not open to us in second 
appeal to disturb the finding of the Court 
below that these charges are not included 
within the rent, even if we desired to do 
so, and I would, therefore, dismiss the 
appeal. 

D. Chatetjjee, J. — I agree. 

Appeal dismissed, 

(6) 19 Ind. Cas. 701j 18 C. L. J. 83. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 655 op 1911, 
March 14, 1914. 

Present: — Mr. Justice Shah Din and 
Mr. Justice Chevis, 

DULLA SINGH and others — Plaintiffs 
— Appellants 
versus 

KHAZANA AND others- -Dependants 
— Respondents. * 

Contract Act (IX qflHl2\ it.70-~Co.sharerH^One co- 
sharer recovering property from trespassers^ whether 
entitled to claim share 'A exi>enses icon his cosharers. 

If one of the several co- sharers, without the 
authority of others, spends some money on recovering? 
by litigation their joint property from a trespasser 
he is not entitled to claim contribution from them. 

Abdul Wahid Khan v.Shaluka Bibi, 21 C. 496 (P.C.)j 
21 I. A. 26 and Halima Bee v. Roshnn J5cc, 80 M. 526: 
17 M. L. J. 439; 2 M. L. T. 468, followed. 

Section 70 of the Indian Contract Act is inappli. 
cable to such cases. 

Chedifjolv, Bhnywan Dus, 11. A. 234; A.W.N. (1889) 
67, referred to. 

Second appeal from the decree of the 
Additional Divisional Judge of Hoshiarpur, at 
Ludhiana, dated the 3rd of October 1910, 
varying that of the Munsif, first Class, 
Hoshiarpur, dated the 16th February 1910, 
dismissing the suit with costs. 

Mr.. Roshan Lai, for the Appellants. 

Mr. Brij Lai, for the Respond erits. 

JUDGMENT. — The plaintiffs and defend- 
ants are co-sharers in a joint khata. The 
land formerly belonged to one Kapur Singh 
and on his death, two trespassers, named 
Ram Singh and Narain Singh, took posses- 
sion. The present plaintiffs sued them, and 
Ram Singh and Narain Singh brought a 
cross-suit against the present plaintiffs. 
Plaintiffs were succe.ssful and recovered the 
property from Ram Singh and Narain Singh. 
Recently the defendants applied to the 
Revenue Authorities for partition, and 
the plaintiffs then objected that defendants 
should contribute their share of the expenses 
of the former litigation. The plaintiffs have 
now brought this suit for a declaration that 
defendants are not entitled to partition until 
they pay the plaintiffs a sum of Rs. 500 as their 
share of the expenses of the former litigation. 

Both the lower Courts have dismissed the 
claim, holding, on the strength of Halima Bee 
V. Roshan Bee (1) and Ahdul Wahid Khan 
v. Shaluka Bibi (2), that in the 

1) 30 M. 526; 17 M. L. J. 439; 2 M. L. T. 468, 

0 21 C.496(P, C.); 21 1.4 26, 
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absence of any contract, the defendants are 
not liable for any portion of the costs of 
the former litigation. The plaintiffs have 
preferred a further appeal to this Court. 

The ruling of the Privy Council in Ahdul 
Wahid Khan v. Shalnha Blhi(2) seems to us 
conclusive. In that case plaintiffs and 
defendants were co-sharers in an estate. The 
defendants being in possession of the estate, 
the plaintiffs sued for possession of their 
share. One of the pleas raised by the defend- 
ant was that plaintiffs should pay their 
share of money which defendant had ex- 
pended in good faith in litigation for the pro- 
tection of the estate. The decisioi! of their 
Lordships on this part of the case is to bo 
found on page 504, and is as follows: — 

“The proceedings were taken by the defend- 
ant for his own benefit, and without any 
authority, express or implied, from the 
plaintiffs; and the fact that the result was 
also a benefit to the plaintiffs does not create 
any implied contract or give the defendant 
any equity to be paid a share of the costs by 
the plaintiffs,” 

We are unable to distinguish the present 
case from the above. The fact that in the 
present case it is the plaintiff who is seeking 
to make the defendants liable, makes no 
difference whatever in principle. The above 
ruling is followed in llalima Bee v. JRoshati 
Bee (1), and as the learned Divisional Judge 
remarks, there is no ruling to the contrary. 
The Divisional Judge rightly finds that 
Azmat V. (hirmnhh (8) and Sahlh Singh v. 
Sher Singh (4) which wore cited before him, 
do not help the plaintiffs; in the former 
case the only question argued before the 
Chief Court was whether the suit was 
cognizable by a Small Cause Court and in 
the latter case the only dispute was whether 
the matter in dispute was res judicata. 

In the first Court it was argued that section 
70 of the Contract Act was applicable to 
such cases. This was not argued before us, 
and we need only say that we fully agree 
with what is said in Ghedi Lai v. Bhagwan 
Das (5), as to the non -applicability of section 
70 to such cases. 

In the present case it is not argued before 
us that the plaintiffs were in any way authoriz- 
ed by the defendants to enter into the former 

(3) 118 P. B. 1888. 

(4) 70 P. R. 1900. 

(5) 11 A. 234 afc pp, 242, 2^3; A, W. N, (1889) 67. ] 


litigation, and the Privy Council ruling 

Ahdul Wahid Khan v. Shaldka Bibi (1) — fully 
applies. We dismiss the appeal and uphold the 
decision of the lower Courts dismissing the 
claim, but it is, as the learned Divisional Judge 
remarks, rather hard on the plaintiffs that 
the defendants should reap the profit of the 
former litigation without having to bear a 
share of the expenses, and we pass no order 
as to costs of this appeal. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 72 op 1912 
July 4, 1913. 

Present: — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

JATRA MOHAN NANDI— Dependant-^ 
Appellant 
versus 

PITAMBAR MISTRI— Plaintiff— 
Respondent. 

Judyment-^Lowei' Ap}>eU(ife Court setting aside judg. 
ment of Jirst Court nut hound to dispose ofallicasons 
g \ van by fi rst Con rf 

A lower Appellate Court ia not bound to dispose 
seiiatim of all tlio reasons given by tbo first Court if 
it gives special reasons of its own for coming to an 
opposite conclusion. 

Btihee Pershad v. Joy hall Chowdhry, 12 W. R. 361 
at p. 362, follow'ed. 

Letters Patent Appeal against the following 
decision of Mr. Justice Richardson, dated the 
23rd July 1912, in appeal from Appellate 
Decree No. 3446 of 1910, against the decree of 
the District Judge of Chittagong, dated the 
9th July 1910, reversing that of the Munsif 
2nd Court, at Satkania, dated the 21st March 
1910. 

Richakdson, J. — A preliminary objection 
has been taken to the hearing of this ap- 
peal on the ground that the appeal is 
incompetent under the provisions of section 
153 of the Bengal Tenancy Act. In answer 
to the plaintifE’s suit for arrears -of 
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the defendant pleaded that the land belonged 
to him. He set up a proprietary title to 
the land in opposition to the title set up 
by the plaintiff. That question was decided 
by the first Court in favour of the defendant 
and by the Court of Appeal below in favour 
of the plaintiff. In my opinion the decree of 
the lower Appellate Court has decided a 
question relating to the title to the land as 
between the parties having conflicting claims 
thereto. The preliminary objection, therefore, 
fails. 

On behalf of the defendant, who is the 
appellant before me, it is contended that 
the learned District Judge has committed 
an error of law in so far as he has arrived 
at a conclusion in favour of the plaintiff, 
without displacing the finding of the first 
Court to the effect that the defendant has 
established a good title to the land by 
adverse possession for the statutory period. 
This omission, as I understand, was due 
to . the fact that the appeal was heard 
eo* parte by the learned Judge. It seems 
quite clear that the question was not 
considered as it ought to have been. 

The appeal, therefore, succeeds, the judg- 
ment and the decree of the lower Appellate 
Court are set aside and the case is remitted 
to that Court in order that the appeal 
thereto may be re-heard in accordance with 
law. 

Costs will abide the result. 

Babu Khitis Chunder Sen, for the Appel- 
lant. 

Babu Prohodh Ghnnder Das, for the Re- 
spondent. 

JUDGMENT. — This is a Letters Patent 
Appeal arising out of a rent suit valued at 
Rs, 3. It has already passed through three 
Courts and is now in the fourth, and unless 
we can interfere with it, it will go to a 
flfth Court with the further prospect of 
going to a sixth and seventh. But we 
think we can put a stop to this. 

The main contention in this suit was, 
whether the relationship of landlord and tenant 
ex isted between the litigants. The Munsif who 
decided in the defendants’ favour held that the 
defendants and their predecessor had held the 
land, for which rent is claimed by the plaintiff, 


for a long period in tho assertion of the 
malihi right. That conclusion was based on 
two documents, Exhibits A and B. There 
was an appeal from the decree of dismissal 
by the Munsif, and the case came before 
the District Judge of Chittagong. In the 
opinion of the District Judge Exhibits A 
and B are not shown to have any relevance 
to the case ; and, on the strenght of an 
entry in the hhafian and the presumption 
to which it legally gave rise, he held tho 
relationship of landlord and tenant had been 
established, and he accordingly set aside 
the decree of the Munsif and decreed the 
appeal. The effect of that apparently was 
that the claim as made by the plaintiff was 
decreed, that is to say, not only was tho 
relationship of landlord and tenant establish- 
ed, but rent at the rate of twelve annas 
was decreed to be paid. There was an 
appeal to this Court and Mr. Justice 
Richardson thought that the learned District 
Judge had not really considered the de- 
.fendants’ claim to the maltki right by adverse 
possession. In this connection I would cite 
what was said in Dahee Pershad v. Joy Lall 
Chowdhury (1) to the effect that the lower 
Appellate Court is not bound to dispose 
seriatim of all the reasons given by the 
first Court, if he gave special reasons of 
his own for coming to an opposite conclu- 
sion. The learned District Judge, in my 
opinion, certainly gave special reasons of 
his own for holding that the relationship 
of landlord and tenant had been established, 
and that was a reason which was good in law: 
and I am inclined to think that, in effect, he 
did dispose of the reasons given by the Munsif. 
Whether he did so or not, I am satisfied 
that he gave sufficient reason for his own 
conclusion. In the circumstances I do 
think there was any justification for a 
terfering with the decree of the lower Ai 
pellate Court which is complete in itself p 
self-contained. I say that although it 
been brought to our notice that the learnev. 
Judge does not discuss the question whether 
the rate of rent would be six or twelve 
annas, the fact is that that was not a 
point at issue between the parties : the 
real contest was whether or not the rela- 
tionship existed. 

(1) 12 W. B. 361 at p. 362, . 
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For these reasons I think tliat we ought 
to reverse the judgment of Mr. Justice 
Richardson and confirm the decree of the 
District Judge. 

The appellant before us will receive his 
costs of both appeals in this Court. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Skcond Civil Appeal No. 910 op 1911. 

January 28, 1914. 

Tresent . — Mr. Justice Johnstone and 
Mr. Justice Chevis. 

Mummmat BHAGr BHARI and others — 
Appellants 
versus 

JAWAHAR SINGH and others — 
Respondents. 

Conri Fees Act Vll of IHlO), .s. 7 * F (e)— 8 n it for 
possession- of huid fonnut'j garden —Assessed to land re- 
ven lie — Ma rlcet- val ne. 

In a suit for possession of land forming a garden, 
thougli assessed to land revenue, the valuation for 
Court-fee is governed by section 7 (V) Court 
Foes Act, and is not to be arrived at either for Court, 
fee or in ascertaining jurisdiction by the artificial 
thirty times jnnia rule. 

Second appeal from the decree of the 
Additional Divisional Judge of the Jhelum 
Division, at Rawalpindi, dated the 1st June 
1911, varying that of the District Judge, 
Jlielum, dated the 25th August 1910, 
decreeing the claim on payment of Rs. 999. 

Messrs. 0. H. Oertel and Badr-ud-Din 
Qiireshi^ for the Appellants. 

Mr. Nanah Chand, for the Respondents. 

JUDGMENT. — In this suit for 16 kanals 
of land, forming a garden and two houses, 
the first Court gave plaintiffs a decree for 
possession on payment of Rs. 999 with 
half coats. The lower Appellate Court 
on appeal by defendants, with cross-objections 
by plaintiffs, reduced the amount payable by 
the latter to Rs. 699. 

Defendants have filed this further appeal 
under the old law, and have been met at 
the outset by Mr. Nanak Chand(for plaintiffs- 
respondents) with the objection that no 
appeal lies, because 

{%) the value of the land at thirty 
times jamia being Rs. 234-6-0, and 
the value of the houses (in their 


original state) Rs. 130-8-0, and 
with the additional value alh)wed 
by the lower Appellate Court 
Rs. 730-8-0, the suit, qua “land 
suit,” has a value below Rs. 250, 
and qua unclassed suit, a value 
under Rs. 1,000 (i.e., Rs. 964-] 4-0). 
f//. Fateh Hnigh v. Chetti (l) and 
Civil Appeal No. 929 of 1910; 

(u) the decree of the lower Appellate 
Court has varied the decree of 
the first Court otherwise than 
as to costs and, therefore, 
Rs. 250 or Rs. 1,000 is the 
critical value according as the 
suit is treated as a land suit or an 
unclasscd suit: section 40, Punjab 
Courts Act, as it stood before amend- 
ment by Punjab Act I of 1912. 

Mr. Oertel, however, has had no difficulty 
in repelling this objection. The land here 
is a ‘ garden,” though assessed to land 
revenue. It was called a garden in the 
first Court without objection, and it was 
valued at Rs. 1,074 as a garden by the 
Local Commissioner. In short, the valua- 
tion for Court-fee is governed by section 
7 (V) (e), Court Fees Act, and is not to 
be arrived at either for Court-fee or in 
ascertaining jurisdiction by the artificial 
thirty times jama rule. We hold that the 
appeal lies. 

But we see no force in the appeal when 
we come to the merits. The essential issue 
in the case is — Have plaintiffs sufficiently 
proved that they are collaterals of the late 
Fatteh Sher of a degree sufficiently near 
to make them heirs ? Mr Oertel is forced 
virtually to admit that his clients have not 
proved their relationship tD Fatteh Sher, 
so that no question of competition between 
distant collaterals and a nearer female 
relative arises, and on the qu^tion stated’ 
the lower Courts have come to concurrent 
and identical findings. There is evidence 
of a variety of kinds, and by piecing it all 
together we see no difficulty in believing 
in the alleged relationship between the 
deceased and the plaintiffs ; and it is not 
the practice of this Court to disturb con- 
current findings of two Courts on questions 
of fact except for very special reasons. In 

(l) 100 P. L. R. 1904. 
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our opinion we should not disturb these 
findings here, based as they arc on the 
evidence of the bard GokJira and his 
official record of tlie family, on the Settlement 
sJiajra nasdb of Mauza Choa Saidan Shah, 
and on the other evidence in the case. 
The points specially taken by Mr. Oortel 
to combat the finding do not appear to 
us sufficient. Thus, the confusion between 
the names Ibrahim and Abdul Rahim is 
to our mind unimportant ; and we cannot 
see that a delay of less than a year and 
a half from Fatteh Sher’s death renders 
plaintiffs* suit suspicious. As to plaintiffs 
not objecting at first mutation to the entry 
of defendants* name, and again at the 
second mutation in favour of defendants 
Nos. 2 and 3, we need only remark that it 
is not shown that plaintiffs were in the 
village at the time, and that plaintiff No. 3 
resides in Jammu State and naturally 
would know nothing of what was 
going on. It is quite true that conjec- 
tures cannot take the place of proof I Afar 
Singh v. Thahar Singh (2)X but hero we have 
proof of a sufficiently complete kind, if the 
evidence is believed. 

We may note that in the paper-book at 
page 8 there is a mistake in the pedigree- 
table; the father of plaintiffs Nos. I and 2 was 
not Gora but fTora or Zorawar. 

A subsidiary question is how much plaintiffs 
should pay. Mr. Oertel contends for 
Rs. 999 as allowed by the first Court; but 
we are disposed to agree with the lower 
Appellate Court that the figure Rs. 600 
estimated by the Local Commissioner is a 
good guide, to which has been added the 
Rs. 99 found to have been spent on Fatteh 
Sher*s funeral. 

We dismiss the appeal with costs. 

Appeal dismissed, 

(2) 6 Ind. Cas. 721; 42 P. R. 1910 (P. C.); 12 C. W. 
N. 1049; 8 C. L. J. 359; 18 M. L. J. 379; 35 C. 1039, 
35 I. A. 206; 128 P. W. R. 1908; 4 M. L. T. 207; 10 
Bom. L. R. 790, 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 3 op 1912. 
July 1, 1913. 

Present : — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

LAKHI KANT DAS MAHAPATRA— 
Appellant 
versus 

BALABHADRA PROSAD DAS and others 
— Respondents. 

Bengfd Tenancy Act ( VlII of 1885), s. 22 (2) — 
Transfer of non ‘transferable occupancy holding^ 
creates no interest as against landlords — Purchase 
by one of huidlords similar] y ineffective. 

Sub-soction 2 of section 22 of the Bengal Tenancy 
Act (VlII of 1885) applies only to a case in which 
a transferable occupancy holding has been purchased. 
If the holding which has been transferred is a non- 
transferable holding the ])iirchaser acquires no interest 
as against tho landlords, and it is so oven if the 
purchaser is himself one of tho landlords. 

Letters Patent Appeal against the following 
decision of Mr. Justice Carnduff, dated the 13th 
December 1911, in Appeal from Appellate 
Decree No. 3127 of 1909, against the decree 
of tho District Judge of Cuttack, dated tlie 
10th September 1909, affirming that of tho 
Additional Munsif of Balasore, dated the 24th 
February 1909. 

Carndfpp, j. — Tho parties to this appeal 
are co-sharer landlords. The appellant pur- 
chased two occupancy jolcs and the finding is 
that such jofes are not transferable. The 
respondent sought to recover Jehas possession 
of them jointly with tho appellant on the 
ground that they must be treated as having 
been abandoned. Both the Courts below have 
concurred in decreeing tho suit, the learned 
District Judge holding on appeal that section 
22 (2) of the Bengal Tenancy Act, 1885, on 
which the appellant has relied, does not apply 
to non-transferable jofes. It seems to me 
that the learned District Judge is clearly 
right and that there is no substance in the 
appeal. 

On the words of the section itself I should 
say that transferability is implied; and it has 
been so ruled by this Court in the case of 
Girish Chandra Ohawdhry v. Kedar Chandra 
JRoy (1). The learned Vakil, who appears on 
behalf of the appellant, agrees that that 
decision has been practically overridden by a 
Full Bench of this Court in the case of Bam 


(1) 27 0. 473i 4 0. W. N 669, 



INDIAN OASES. 


547 


Vol. XXV] 

KALAR SINGH V. MATHTJRA PROSAD. 

Mohan Pal v. Sheikh Kachu (2), in which 
it was declared that the ruling in the earlier 
case of Jatvadnl JInq v. Bam Das Saha (3) 
was good law. It seems to me, however, 
that neither of the cases last mentioned 
clashes with or afPects the ruling in Oinsh 
Chandra Ghowdhury v. Kedar Chandra Roy 

(1) or is of any avail to the present appellant. 
For in the Full Bench case there was the 
finding that the lands in dispute was transfer- 
able by custom with the consent of the land- 
lord and it is clear that in the case of Jatvadul 
linq V. Bam Das Saha (3) the holdings con- 
cerned wore likewise transferable. The 
appeal must, therefore, be dismissed with 
costs. 

Mr. Z, B. Zahed and Moulvi Nu'^uddin 
Ahmad, for the Appellant. 

Babu Provas Chnnder Mitfer, for the Re- 
spondents, 

JUDGMENT.— In 1907 before the Bengal 
Tenancy Act was amended the appellant, who 
is a co-sharer, landlord purchased a non-trans- 
ferable occupancy holding. The tenant, 
after the transfer, vacated the land, and the 
appellant came into occupation thereof. His 
co-sharers thereupon commenced the present 
litigation for joint possession. His defence 
was that he had acquired a valid interest 
under sub-section (2) of section 22 of the 
Bengal Tenancy Act. This defence is of no 
avail. That sub-section clearly applies only 
to a case in which a transferable occupancy 
holding has been purchased. If the holding 
which has been transferred is a non-transfer- 
able holding the purchaser acquires no interest 
as against tlie landlords. Consequently the 
defendant is in occupation of this parcel of 
land without any title, and his co-sharers, the 
plaintiffs, are entitled to joint possession to the 
extent of their shares. This is the view taken 
by Mr. Justice Carnduff who cites in support a 
decision of this Court in the case of Girish 
Chamlra Chowdhnry v. Kedar Chandra Boy (1), 

The result is that the decree of Mr. Justice 
Carnduff is affirmed and this appeal dismissed 
with costs. 

Appeal dismissed, 

(2) 32 C. 886 (F. B.); 9 C. W. N. 249; 1 C. L. J. 1. 

(3) 24 C. 143; 1 C. W. N. 166. 


CALCUTTA HIGH COURT. 

LRTTEfiS Patent Appeals Nos. Ill and 112 
OP 1911. 

July 4, 1913. 

Present '. — Sir Lawrence Jenkins, Kt., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

KALAR SINGH and others — Dependants 
— Appellants 
versus 

MATHURA PROSAD and others — 
Plaintiffs — Responden rs. 

Bengal Tenancy Act {VITI of 188.5), 29—* 

Ahyvnh —Illegal cesses — Stipulation as to payment of 
husks over and ftborc’ certain nakdi rent, whether 
legal. 

Where a kahuliat stipulated for the payment of one 
cart-load of hhusa over and above ec'rtain 7iakth rent, 
and tlie plaintiff in his plaint did not treat the liusks 
as a j>art of the rent, nor were cesses claimed or 
p.nid on the basis of the hu&ks being a part of the rent: 

Held, that the claim ns to liusks camo within tho 
statutory prohibition against and other illegal 

cesses and could not be recovered. 

Letters Patent Appeals against the following 
decision of Mr. Justice Holmwood, dated the 
28th April 1911, in Appeals from Appellate 
Decrees Nos. 2027 and 2499 of 1908, against 
the decrees of the Additional Subordinate 
Judge of Monghyr, dated the 1st June 1908, 
modifying those of tho Munsif, 2nd Court, 
at Monghyr, dated the 30th September 1907. 

Holmwood, J. — The two appeals relate to 
claims for, in one case one cartload of hhusa, 
and in the other two, cartloads of hhusa, over 
and above certain indicated jama. In 
Second Appeal No. 2499 there is a kahuliat 
which stipulates for the payment of one cart- 
load of hhusa, and it has not been seriously 
argued that the Munsif ’s decision which is 
supported by tho Subordinate Judge that 
that portion of the rent is recoverable, is 
erroneous. Appeal No. 2499 must, therefore, 
be dismissed with costs. 

As regards Appeal No. 2027 it has been 
argued that there is no kahuliat and that the 
imposition of two cartloads of hhusa must be 
taken to have been sometime after the incep- 
tion of the tenancy and to be in the nature 
of enhancement of rent oven if it is not itself 
an illegal abwah. 

Now taking the second point first, it appears 
tome at t he slipulaiu n fer i\\o cartloads 
offtAw ove r prd alf^e G e Hi t if made at 
the inception of the tenancy would not fall 
within the principles which have been laid 
down hy this Court as to the nature of ahwahs. 
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Bhusa is a by-product of the land. It is a 
product which the zemindar could not obtain 
except through the tenant, and there seems to 
be no reason why the tenant should not give 
a small portion of his produce by agreement 
to the zemindar in addition to any indicated 
rent which he stipulated to pay. It is not, as 
is laid down in the cases, an uncertain and 
arbitrary payment. But then, as the Munsif 
finds, even if it were not ahivah, it would be 
an enhancement if it had been imposed at 
some time after the inception of the tenancy; 
and if, as the Munsif finds, it was contrary to 
section 29 of the Bengal Tenancy Act it 
would be not recoverable. But the learned 
Subordinate Judge has set aside the Munsif’s 
finding of fact on this point. He has held 
that the documentary evidence shows that 
these husks have been delivered and acknow- 
ledged since the year 1294, that is, the year 
after the passing of the Bengal Tenancy Act, 
and he further found that the plaintiff’s case 
is that it was always delivered as part and 
parcel of the rent from the inception of the 
tenancy which was admittedly long before the 
passing of the Bengal Tenancy Act. It is 
argued that he has not expressly said that he 
accepts the plaintiffs’ case. But I find in the 
very next sentence that he clearly does; 
for he says, *‘1, therefore, think that the 
learned Munsif was not right in disallow- 
ing the plaintiffs” — claim, thereby clearly 
showing that he accepts the plaintiff’s case 
in its entirety. That being so the objec- 
tion to the payment taken by the learned 
Munsif, which would be a quite proper objec- 
tion on the findings of fact by him,^, fails; and 
on the findings of fact of the learned Sub- 
ordinate Judge the plaintiff is entitled to 
recover Rs. 12 over and above jama 
allowed by the Munsif in Suit No. 520 which 
is Appeal No. 2027 of 1908. This appeal, 
therefore, must also be dismi.ssed with costs. 

Babu Karunamoy Bose, for the Appellants. 

Babu Joges Ghunder Bey, for the Respond- 
ents. 

JUDGMENT. — These two appeals involve 
the question whether a part of the claim made 
by the plaintiffs is open to objection as coni- 
ng within the statutory prohibition against 
ahwahs and other illegal ceases. The circum- 
stances of each case may be briefly stated ; 
Suit No. 520 relates to a case where there was 
no hdbuliat. In No. 521 there was.a feaftnZmt 
and that kabuliat has been placed before 


us. I will deal with the second of these two 
suits first. This kabuliat states; that there 
is an annual nakdi rent of Rs. 4-4 per 
higha making in all the specified amounts of 
Rs. 42-8 annas” and that is followed by the 
usual provisions to be found in documents of 
this kind. It is then finally provided that 
over and above this (that is over and above 
the rent to which reference has been made), 
they (that is the tenants) would pay a cart- 
load of husk year afer year till the period of 
the patfa was at an end, and in case they fail 
to do the same they would pay Rs. G as the 
value thereof; and that if they did not pay 
the said rent annually they should be held 
liable for interest at the rates specified. Then 
there is a schedule which gives the following 
items: Area of land 10 higha^, rate per 
higha Rs. 4-4, total rent Rs. 42-8; value of 
husk, Rs. 6; annual jama, Rs. 48-8. The 
question in this case is wliether the husk is or 
is not really a part of the rent. 

We have these circumstances that are 
significant; first, the plaintiffs themselves in 
their plaint do not treat the husk as a part 
of the rent in totalizing Rs. 48-8 because they 
make a claim in excess of that, that is to say, 
at the rate of .Rs. 10 per cartload. Then 
again, cesses have not been claimed or paid 
on the basis of the husk being a part of the 
rent. These were circumstances which were 
present in the case of Mathura Prasad v Tota 
8ingh(X), and it is manifest that they must be 
regarded as having a material bearing on the 
question whether or not the cartload of husk, 
whatever may have been said in an isolated 
part of the document, really was or was not a 
part of the rent. 

No doubt in Suit No. 521, the Munsif, the 
Subordinate Judge and Mr. Justice Holm wood 
before whom the case came thought that the 
husk was a part of the rent, and that is a 
circumstance that is to be taken into con- 
sideration. But we have the fact that, in cir- 
cumstances which I think cannot fairly be 
distinguished from the present, it was 
distinctly held that the husk was not a part 
of the rent; and Mr. Justice Holm wood was 
a party to that decision: Mathura Prasad v. 
Tota Singh (U. I think we must accept 
that decision as correct, and in fact there is 
no suggestion before us that it is incorrect, 

(1) 17 Ind. Cas. 177; 16 C. L. J. 296. 
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and also as conclusive of this case. So much 
for Suit No. 521. 

Suit No. 522 appears to me to be stronger 
in the appellants’ favour, because there is 
not even the slender circumstance of an 
apparent consolidation of rent. In that case 
there is no kahuliat. There is merely the 
circumstance that on the evidence the learned 
Judge of the lower Appellate Court came to 
the conclusion tliat two cartloads of husks 
were supplied every year. The decision of 
tile Munsif was in favour of the defendants, 
but the learned Subordinate Judge as also 
Mr. Justice Holmwood were in the plaintiffs’ 
favour. Those factors which were treated in 
Mathura Prasad v. Tota Singh (l), as showing 
that the obligation in respect of husk was 
really an obligation in respect of illegal 
cesses, are present in this case, and I am 
unable to distinguish in any particular this 
case from that. The result is that we reverse 
the judgments of the learned Judge of this 
Court, as also the decree of the Subordinate 
Judge, in. both Nos. 520 and 521. In 
No. 520 we restore the decree of the Munsif 
and in No. 521 wo vary his decree by 
disallowing the plaintiffs’ claim in respect of 
the cartload of husk. 

The defendants will get their costs in each 
Cease in the lower Appellate Court and in this 
Court including the costs of two appeals. 
We do not interfere with the Munsif ’s order 
as to the costs in either suits. 

Appeals decreed. 


PUNJAB CHIEF COURT. 

Fist Civil Appkal No. 1340 of 1911. 

April 9, 1914. 

Present: — Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

SHAHAB DIN — Defendant — Appellant 
versus 

MIRAN BAKHSH and others — - 
Plaintiffs — Respondents. 

Civil Procedure Code {Act V of 1908’, 0. XLIy 
r. 20 ^Discretionary — Discretion not to he exercised in 
cjse of extreme neyligeucc — Lne of limitation tn- 
applicahle to artion talon under rule 

The.' law of limitation Las no application to action 
j^akeii by the Court under (Irfler XFjI, rule 20, of 
ho Civil Procedure Code. 


Sohna V. KhalaJc Sinyhy 13 A. 78; A. W. X. (1891) 1; 
Bindeshri Nnik v. Gnuga 8a ran SahUy 14 A. 154(F.B.h 
A. W. N. (1892) 13; Kanagappa v. Snkhilingay 16 M. 
362 (F. B,); 2 M. L. J. I75j Girish Chander v. 8asi 
Sekh'tresirary 33 C. 329, UuvhI 8ingh v. Dalipy A. W. 
N. (1893) 35; Corporation of tJo Town of Calcutta v. 
And^rsoHy 10 C. 445; Musininint Masuni Begam v. 
Iladan MohanlaUy 9 lud. Cas. 222, 8 P. W. R. 1911, 
referred to. 

The power to take action under Order XLI, rule 20, 
Civil Procedure Code, is discretionary, and in an 
extreme case of appellant’s negligence, where the 
omission to make a party is not of the same character 
as a clerical error or slip of the pen, but seems to 
have boon duo to an essential misunderstanding 
of the case and of the law applicable to it, the Appellate 
Court will decline to exercise the discretion. 

First appeal from the decree ‘of the 
District Judge, Hoshiarpur, dated the 28th 
August 1911, decreeing the claim. 

Mr. FazaUi-KtissaiUy for the Appellant. 

Mr. Shah Nawaz y for the Plaintiffs -Re- 
spondents. 

Mr. Badr-ud-Din Kureshiy for the Defend- 
ant-Respondent. 

ORDFjK— (M arch 30, 1914.)— Miran 

Bakhsh, Nur Elahi and Mir Ahmad are 
defendants in this case, and the plaint- 
iffs are Malitab Din, Shahab Din and 
Jiwa. The claim was for Rs. 5,905 
and the prayer was that a decree 
be passed for this sum and that it be 
recovered by auction sale of certain pro- 
perties in accordaijce with the mortgage- 
deed * of 23rd May 1909, on which the 
claim is based, and also from the person 
and other property of defendant Mahtab 
Din ; or any other relief,” etc. The pro- 
perties mentioned in that deed, executed 
by Mahtab Din, defendant, alone are 
these : — 

(i) Half of 153 kanals 2 marlas of 
land held in mortgage in equal 
shares by Mahtab Din and Shaliab 
Din ; 

(if) Mahtab Din’s sliare in 24 shops 
and houses lield jointly by him 
and Shaliab Din by virtue of 
mortgage and purchase. 

Of the Jiouse property details are given 
of 14 premises thus : — 

(q) One-fourth of a tawela in Kotwali 
Bazar, Hoshiarpur, with 8 shops ; 

(b) Ono-half of shop known as Sandhe 
Khauwali ; 


* Exhibit P. I, page 6, paper-bock. 
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(c) One-half of shop near Khara well ; 

(d) One-half of house known as Phil- 

laurianwala ; 

(e) Ono-half of house purchased from 

Nizam Din at auction sale ; 

(/) One-lialf of house and well known 
as Nawah Sahibwala. 

In the plaint further details of the pro- 
perty are given, but we need not repro- 
duce them here, except this that among 
the mortgaged property are nine shops known 
as Sodhi Kartar Singhwali. 

The claim of lis. 5,905 is thus arrived 
at : — 


t 

Rs. 

Principal 

3,500 

Interest for 12 years at Rs. 35 


per mensem ... 

5,040 

Total 

8,540 

Repaid in connection with 


the Sodhi Kartar Singhwali 


shops* 

2,G35 

Balanck 

5,905 

Two reasons are given in the 

plaint for 


impleading Shahab Din as defendant, namely, 
in paragraph 11, that he claims some of the 
property as wholly his, and, in paragraph VI, 
that he is co-partner in the khata'^ (a) 
above. As to defendant No. Jj, Jiwa, the land 
in (0 consists of two parts thus : — 

(A) 73 kauals 1 maria owned by Fazl 
Muhammad and others ; (B) 80 kauaJs 12 
marlas owned by defendant No. 3. [it 
will be seen that there is a slight differ- 
ence (11 marlas) between the total 
here and in mortgage-deed ; but for the 
purposes of this appeal the matter is 
unimportant.] It is alleged by plaintiffs 
that Mahtab Din, defendant, has received 
half the mortgage-debt due on (B) from 
Jiwa, defendant, and has allowed him to 
redeem to that extent ; and this is the 
reason for impleading Jiwa. 

Mahtab Din, defendant, put in pleas, 
ending up with the admission that plaint- 
iffs are undoubtedly entitled to a decree, 
and with the contention that the decree 
should be against Shahab Din as well and 
should be realised by sale of the joint 
property of both, without specification of 
♦ Rs. 1,741-14-6 principal plus Rs. 892-1-0 hi- 
terest on that sum. 
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shares, as both are liable, and not from 
the person and property of Mahtab Din 
alone. 

SJiahab Din denied all knowledge of 
the mortgage-deed and claimed as his 
own : — 

The shop near the Khara well, (c) above ; 

The house known as Phillaurianwala, (d) 
above ; 

The house known as Nawab Sahibwala, (/) 
above. 

Tawela and 8 shops, (a) above; 

and he also contended, infer alia, that the 
claim could not bo enforced against the 
joint property until partition had been 
effected. 

Apparently Jiwa, defendant, put in no pleas. 

The Court below found: — 

That the shop near Khara well was 
joint of the two defendants ; 

That in the Phillaurianwala shop defend- 
ant Mahtab Din has no share ; 

That in the Nawab Sahibwala house de- 
fendant Mahtab Din has no share ; 

That the mortgage by Mahtab Din of 
his own share in joint property was law- 
ful and enforceable ; 

That that defendant’s share in the Sandhe 
Khanwali and Nizam Dinwali properties 
could be sold under this claim, even though 
possession is >vith Shahab Din ; 

That Rs. 175 should be recovered from 
the person of Shahab Din, and the rest of 
the debt from the person of Mahtab Din 
and from such parts of the properties in 
suit as have been found to be owned by 
him. 

A few words are necessary in order to 
explain the allocation of this sum of Rs. 175; 
[but first it may be noted that it is by no 
means clear why no issue was framed and 
no decision arrived at regarding the tawela 
with 8 shops, (a) above]. One house included 
in the mortgage-deed in suit was owned by 
one Bhola and was in mortgage with Mahtab 
Din and Shahab Din for Rs. 200. The 
latter realised the whole sum and allowed 
redemption, and so has been held personally 
liable for Rs. 100 principal plus Rs. 75 
interest thereon. 

The decree based on these findings bears 
date 28th August 1911. On 27th Novem- 
ber 1911 Shahab Din presented this appeal, 
making only the plaintiffs respondents* The 



INDIAN CASES. 


551 


Tol. XXV] 

SHAHAB DIN V, MI KAN BAKHSH. 

appeal was admitted, on 4th January 1912 
printing notices were issued, and on 20fch 
December 1913 the case actually came 
before a Division Bench, though it was not 
reached and had to be adjourned. Up to 
that time Mahtab Din had not been men- 
tioned as a party to the appeal, and it was 
only on 27th February 1914 that application 
was made to a Judge in Chambers to add 
the name of Mahtab Din as a respondent, 
the usual order, dated 5th March 1914, 
being passed adding the name “subject to 
all just exceptions.” 

Mr. Kureshi and Mr. Shah Nawaz appear 
for Mahtab Din and for plaintiffs, respec- 
tively. Both object to the impleading of 
Mahtab Din at this late stage; and wo 
have heard Mr. Shah Nawaz who contends, 
firsts that to implead him is illegal; secondly, 
that, if the mere adding of Ins name is not 
illegal, nevertheless the fact remains that 
the appeal as against him is barred by time; 
thirdly, that the Court has a discretion in 
tlie matter and should refrain from exercis- 
ing it in favour of the appellant; fourthly, 
that, if the name is excluded, virtually all 
the questions raised in the appeal are res 
judicata. 

The order of the Judge in Chambers 
aforesaid was an order under Order XLI, 
rule 20, Civil Procedure Code. Mahtab Din 
certainly is ‘ interested” and he was a party 
to the suit. This Court, therefore, has 
power to implead him as respondent; and in 
connection with the plea of limitation we 
think the authorities are in favour of the view 
that the law of limitation has no application 
to action taken by the Court under the rule 
quoted; Of. Sohna v. Khalak Singh (l) Bin- 
deshri Naik v. Ganga Saran Sahu (2); Kana- 
gappa v. Sokkalinga (3); Girish 0 hander v. 
Sasi Sekhareswar Roy (4). Against this view 
Mr. Shah Nawaz refers us to limed Singh v. 
Dal ip (5); Corporation of the Town of Calcutta 
v. Anderson (6) and Musarninat Masmn Begum 
v. Madan Mohan Lai (7); but none of those 
lays it down that an order under Order 
XLI, rule 20 (corresponding to section 559, 

(1) 13 A. 78j A. W. N (1891) 1. 

(2) 14 A. 154 (F. B.); A. W. N. (1892) 13. 

(3) 15 M. 302 (P. B.)j 2 M. L. J. 175. 

(4) 33 C. 329. 

(6) A. W. N. (1893) 35. 

(6) 10 0. 445. 

(7) 9 Ind. Cas. 222; 8 V. W. B. 1911. 


old Civil Procedure Code), impleading a 
respondent at a time when appeal against 
him would bo barred, is illegal, or that 
the law of limitation has any application 
in such a case. 

In the Allahabad ca.se of 1893 it was 
found that the order impleading the 
respondent was not passed under section 559 
at all. Ill Musammat Masum Begam v. 
Madan Mohan Lai (7), the decision was 
merely that omission through ignorance to 
put in within time, along with a memo* 
randum of appeal, copy of decree appealed 
against, could not bo condoned under section 
5, Limitation Act. 

In the Calcutta case the matter was 
dealt with under section 5, Limitation Act, 
and it was held that in the circumstances 
stated no case for condonation of delay had 
been made out. 

In Ra^n Ratan Cliuckerhutty v. Jogesh Chandret 
Bhattacliarya (8) it is truethat there occurs a 
dictum which seems to support Mr. Shah 
Nawaz’s argument. An application had been 
made in the lower Appellate Court for implead- 
ing respondents after time and had been refused. 
The High Court as to this remarked that 
the application had been rightly refused, 
inasmuch as it ‘ was made long after the time 
for presenting the appeal. They could not, 
at the stage at which the application was 
made, be made parties.” The question 
i.s not discussed and the authorities to 
the contrary arc not refuted or even 
mentioned; and Ave think the learned 
Judges meant really no more than this, 
that in all the circumstances leave to im- 
plead the new respondents was rightly 
refused and the Court’s discretion wisely 
exercised. 

The poAver to take action under Order 
XLI, rule 20, Civil Procedure Code, is, 
hoAvever, discretionary; and avo are of 
opinion that we should decline to 
exercise it here. Appellant’s negligence Avas 
extreme. The whole contest really was 
between him and Mahtab Din, for 
neither of them denied that plaintiffs were 
entitled to the sum claimed by them. The 
real, questions at issue were which defendant 
Avas liable and to AAdiat extent, and which 
of them OAvned this or that part of ilie 


(8) 12 C. W. N. 025. 
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mortgaged property. The omission was 
not of the same character as a clerical 
error or slip of the pen, but seems to 
have been due to an essential misunder- 
st£\(nding of the case and of the law 
applicable to it. We, therefore, cancel 
the order of 5th March 1914 and dismiss 
the application of 27th February 1914. 

We have not yet heard fully argued 
the question of the effect of a finding 
like this on the appeal as a whole. 
Respondents argue that the whole appeal 
goes, while appellant contends that in 
part it survives. A convenient date will be 
fixed for hearing Counsel further. 

Mr. Fazl-i-Jlmsairiy for the Appellant. 

Mr. Shah Nawaz, for the Respondents. 

JUDGMENT. — This case was adjourned 
for further argument as to the effect on 
the appeal of the findings arrived at in 
our order of 30th March 1914, which 
with this will form our judgment in this 
case. We have now heard Mr. Fazl-i- 
Hussain at some length, with the result 
that, without calling upon Mr. Shah 
Nawaz for reply, we think the appeal 
wholly fails except in one small particular. 
We do not think the ruling of Brojo Behari 
Mitter V. Kedar Nath Mozunidar (12), quoted 
by him, is in point; and indeed it seems 
to us obvious that cases of this sort 
stand to be decided each on its own 
peculiar facts. 

The state of affairs now is briefly 
this. Apart from the amendment of decree 
aoked for in ground 4 of appeal, Shahab 
Din defendant-appellant’s prayers are 
contained in grounds 1 to 3. Jn each 
one of these he asks this Court to rule 
that certain property is his and not 
Mahtab Din’s, or that he is not liable 
for a certain small sum of money. In 
no case docs he contest plaintiff’s right 
to the sum of money decreed in his 
favour. 

Now it has been finally decided that 
the property in question {l.e. half of the 
shop near Chah Khara and so on) 
belongs to Mahtab Din, and that Shahab 
Din and not Mahtab Din is liable for 
the small sum of money aforesaid; and in 
consequence of our finding in our previous 
order, that decision cannot now be 

(9) 12 C. 580 (F. 13.). 


contested. What Shahab Din now asks 
us to do, therefore, is to rule that, 
though as between him and Mahtab Din 
these matters have been finally disposed 
of in favour of Mahtab Din, yet we 
should give exactly the contrary decision 
on those same matters of fact as between 
Shahab Din and plaintiff. 

This, in our opinion, we cannot do; nor 
can we allow Mr. Fazl-i-Hussain, as he 
has attempted to do, to import into his 
appeal matters not mentioned in the 
grounds. 

As regards ground 4, in which as well 
as in ground 1, we may observe that 
**Chah Khadar” appears to be a mistake 
for “Chah Khara”, there is certainly an 
ambiguity in the decree. There is no 
dispute on the point. We order amend- 
ment of the decree by the insertion of 
the words ‘ of” befoi'e .shops adjacent to 
khara well,” and of the words | of” 
before ‘the house known as khola 
Nizamdinwala.” 

In all other respects wo dismiss the 
appeal with costs throughout. 

y I ppen I dis m issed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2046 op 1910. 

May 13, 1914. 

Present : — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 
RAJABALA DEBI BHADURI -Plaintiff 
— Appellant 
versus 

SRTSH CHANDRA GHOSH and others 

— D E F E N D ANTS Re SPON DE NTS . 

Bcnijil Ten t ncij Act (Vlll of 1885*, s. --R'lfe of 
renf^ piosunipfion (t,s to —Pu'siimption, hoir nrrri^ted. 

Tho presumption, arising under seefcion51 of tho 
llengiil Tenancy Act, 1885, applies nob only in respect 
of a patlicular succeculing year when it is proved that 
runt was realised for tlic immerliattdy preceding 
year at a particular rate, but also to each successive 
year one after anotlier, until its operation is arrested 
by proof on the part of the tenant that the conditions 
of tho tenancy were altered in tho meanwhile. 

Appeal against tho decree of tlio District 
Judge of Zillah Nadia, dated the 22nd of 
March 1910, affirming that of the Munsif, 
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second Court, at Krishnagar, dated the 3rd of 
December 1909. 

Babu Fanchanan Ghosh for Babu Hari 
Prosad Chatterjee, for the Appellant. 

Babu Amhtca Pado Chowdlmry^ for the 
Respondents. 

JUDGMENT. — This is an appeal by the 
plaintiff in a suit for arrears of rent and 
cesses for the years 1312 to 1315. The 
plaintiff claimed rent at the rate of Rs. 17 
a year. The defendants contended that the 
rate of rent was Rs. 14 a year. In support 
of this claim the plaintiff produced an ex parte 
decree for arrears of rent for the years 
1308 to 1311. This decree had been made 
at the rate of Rs. 17 a year and had been 
executed against the defendants. The plaint- 
iff argued on the strength of this decree 
that under section 51 of the Bengal Tenancy 
Act, the presumption was that the defend- 
ants held at the rate of Rs. 17 a year 
during the year 1312 and the subseq^ient 
years. The Court of first instance gave 
effect to this contention, but came to the 
conclusion upon the evidence that the defend- 
ants had rebutted the presumption and 
had established that the rent was, during 
the years claimed, payable at the rate of 
Rs. 14 a year. In this view the primary 
Court made a decree in favour of the plaint- 
iff only at the rate alleged and proved by 
the defendants. Upon appeal by the plaint- 
iff, the District Judge has held that the 
presumption mentioned in section 51 applies 
to the year 1312 and not to the subsequent 
years because rent has not been proved to 
have been realized at the rate of Rs. 17 a 
year for the year 1312. According to the 
District Judge, the presumption under 
section 51 applies in respect of a particular 
year only if it is proved that the rent for 
the immediately preceding year had been 
actually realised at a particular rate. In 
our opinion the District Judge has taken an 
erroneous view of the true scope of section 
51. That section is in these terms: — ^**If a 
question arises as to the amount of a tenant’s 
rent or the conditions under which he holds 
in any agricultural year, he shall be pre- 
sumed, until the contrary is shewn, to hold 
at the same rent under the same conditions 
as in the last preceding agricultural year”. 
To apply the provisions of this section to 
the case before us, the plaintiff has first to 


prove the fact that the tenants held at the 
rate of Rs. 17 a year during the year 1311. 
This the plaintiff shows by production of 
the rent-decree. The question next arises, 
at what rate did the defendants hold in 
1312? The presumption is that the rent is 
payable for the year 1312 at the same rate 
as for the year 1311. This is a rebuttable 
presumption, and it is open to the tenants 
to prove the contrary. Whether they have 
or have not been able to do so, we do not 
know, because the District Judge has not 
found the rate of rent for the year 1312; 
until it is shown, however, that the rate of 
rent for the year 1312 is different from that 
of the year 1311, the presumption is that the 
two rates are identical. But as soon as it 
is found that the rate for the year 1312 is 
Rs. 17 a year, the presumption arises in 
respect of the year 1313 that the rate is 
identical. No doubt, it is open to the tenants 
here again to establish in respect of the year 
1313 that the rate is different from that 
of the year 1312. The presumption thus 
applies to successive years, but its operation 
may be arrested at any stage by proof on 
the part of the tenants that the conditions 
of the tenancy have altered. 

The result is that the appeal is allowed, 
the decree of the District Judge set aside 
and the case remanded to him in order that 
he may re-hear the appeal. 

Costs will abide the resuit. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Mlscellanrous First Civil Appeal No. 2460 
OP 1913. 

January 19, 1914. 

Present: — Sir Alfred Kensington, Kt., Chief 
Judge, and Mr. Justice Rattigan. 

THE PEOPLE’S BANK op INDIA, Ltd., 

THROUQU 1)1 WAN CHAND and others — 
Liqui DATORS — Appellants 
versus 

NARAIN DAS and others — Plaintiffs — 
Respondents. 

Companies Act (Flo/ 1882), 128, 141— Comjjowj/ 

— Petition hy creditors for winding-up — Dut ing pevdx^icy 
of petition, share-holders resol ring on voluntary liquida- 
tion — Appointment of liquidators hy shareholders — 
Coui'f ordering compulsory winding-upand appointing 
its oivn liquidators — Right of appeal. 

After a petition ha<l been presented by certain 
creditors to the District Judge of Lahore for tlio 
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windiii 2 ‘-up by tlie Court of the Peoples’ Bank, 
Limited, and the 14th November 1913 had been 
fixed for the hearing of the said petition, a meeting 
of the shareholders of the Company was held on 
the 9th November 1913 and a resolution passed to 
the effect that the Company should go into voluntary 
liquidation, subject to the supervision of the Court, 
and that the present appellants should act as 
liquidators. This resolution was brought to the 
notice of the District Judge on the said 14th Novem- 
ber by an application addressed to him by the 
appellants which was ordered to be filed on the 
record. The District Judge after full consideration 
of the facts and with the said resolution of the 
Company before him, decided to direct a compulsory 
winding-up by liquidators appointed by him : 

Heldy that the liquidators appointed by the Com- 
pany pendente life had no right to contest the order 
directing the compulsory winding-up. 

Miscellaneous first appeal from the order 
of the District Judge, Lahore, dated the 
17th November 1913, ordering compulsory 
liquitation of the People’s Bank of India, 
Limited, Lahore. 

Mr. Gobind Ram, for the Appellant.s. 

ORDER. — I am not sure that present 
appellants have any locus standi^ but this 
appeal can be heard with the appeal of the 
Company-Bank. Admitted. Division Bench. 
Two weeks’ extension of time allowed under 
section 169. 

Mr. Gohind Ram, for the Appellants. 

Mr. Fetman and Lala Gulslian Rai, for 
Narain Das, Bhagwan Das and Nihal Singh. 

Mr. Varkec, for the Official Liquidators. 

JUDOMENT. — After a petition had been 
presented by certain creditors to the District 
Judge of Lahore for the winding-up by the 
Court of the People’s Bank, Limited, and 
the 14th November 1913 had been fixed for 
the hearing of the said petition, a meeting 
of the shareholders of the Company was 
held on the 9th November and a resolution 
passed to the effect the Company should go 
into voluntary liquidation, subject to the 
supervision of the Court, and that the pre- 
sent appellants should act as liquidators.' 
We are informed that this resolution was 
brought to the notice of the District Judge 
on the said 14th November by an application 
addressed to him by appellants, but that 
the only order passed thereon was in 
vernacular and was to the effect that the 
application was to be filed on the record. 
Apparently no further action in the matter 
was taken by appellants, but the District 
Judge after full consideration of the facts 
and with the said resolution of the Company 


before him, decided to direct a compulsory 
winding-up by liquidators appointed by him. 
Prom that order appeals have been filed 
not only by the present appellants, but also 
by the Directors of the Company and certain 
depositors. The hearing of the latter 
appeals has, for reasons given in our order 
in Civil Appeal No. 2443 of 1913, been adjourn- 
ed to the 2nd March next, and Mr. Gobind 
Ram, on behalf of the present appellants, 
requested us to adjourn the hearing of this 
appeal also. We saw no reason, liowever, 
to accede to this request, as tJiere is hero a 
preliminary question as to the locus standi 
of appellants to impugn the order of the 
District Judge, and in the order of the 
Judge in Chambers who admitted the appeal 
to a hearing, express reference is made to 
this point. Mr. Gohind Ram urged that he 
had liad no opportunity to study this 
question, as he had been Jed to believe tliat 
all the appeals before us to-day would be 
postponed. There was no justification for 
tliis belief, and the learned Counsel admits 
that he did not take tlio trouble to inquire 
into the matter or to find out from the 
Counsel for the respondent wliether he was 
willing to consent to such adjournment. 
Eurthermore, the rumour that an adjourn- 
ment was possible reached Mr. Gobirid Ram, 
through his client, on Saturday afternoon 
(the day before yesterday), and he had thus 
ample opportunity of preparing himself to 
meet an objection which had been expressly 
brought to his notice by tljo admitting 
order. In the circumstances we saw no 
sufficient roa.son for postponing the hearing 
of this appeal which stands upon a footing 
entirely distinct from the other appeals, and 
wo accordingly proceeded to hear argument 
upon it. Mr. Gohind Ram was unable to 
cite any authority in support of his client’s 
right to challenge the order of the District 
Judge. At the time when the appellants 
were appointed liquidators by the resolution 
of the Company, the question whether the 
Company was to be wound-up compulsorily 
was sub Qudice, and though it might well 
have been open to appellants, as representing 
the wishes of the majority at the meeting 
when they were appointed, to apply to the 
District Judge to give effect to the resolution 
in question, we cannot accept the proposition 
that they had any further locus standi when 
the Court decided to direct a compulsory 
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'wiuding-up of the Company. * Once that 
order was passed, the only persons compe- 
tent, in our opinion, to appeal therefrom wore 
the Company itself or such shareholders 
or creditors as felt aggrieved by it. The 
case might possibly have been different had 
the appellants been appointed liquidators 
ante litem motam^ that is a question upon 
which, as it does not arise before us, we 
give no opinion. But we hold that appel- 
lants whoso appointment was made pendente 
lite, have no right to contest the order from 
which they are appealing; and we, therefore, 
dismiss this appeal with costs. Mr. Parker, 
for respondents’ official liquidators, does not 
ask for costs, but Mr. Petman for the 
petitioning creditors, Narain Das, Bhagwan 
Das presses for his, and we allow him 
Rs. 64. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Skcond Civil Ai’I'eal fkom Order No. 513 
OF 1911. 

May 25, 1014. 

V resent Justice Stephen and 
Mr .Justice Mullick. 

RAM LAL PAHARl — Decree-holder — 
Am: L LAM’ 
versus 

BABULAL BARIK and another — Jcdoment- 

D E BTOR S Re S r on DE NTS . 

Kvccuieni — JioiuiJJiiiltir tlrrrce-holdot , apphcution far 
rv.'Ciitton hy .'< 0)1 of - of c.i-'cutxni — Lnntt 

tion —Co)upro))ii!<c—Ass)g)}mc)if by b<.‘namidar, e^ect of, 

A bo) !))ii(l ))' (locrtH'-lidldor cannot apply for ovccu- 
tion of the docroo 

D'nonatli (Jhi(ckrrbu*fy v. LiJtf Coonm CfrtHj/o- 
p){ih:njn, 9 C. 633; 12 C. L. R. 146, followed. 

Thoivforo, ail application for exeentiou of a decree 
by the son of a bf‘)t uuri o- decree-holder which was 
disallowed, is not a step-in-aid of the execution and 
does not extend tho p'^riod of limitation so as to 
include within it un apjilication of the real docrec- 
holder. 

Ht/Af.s/j'Oj Dis V. Bjdindi Kocr, 20 0. 38S, dis- 
tinguislnni. 

A compromise with a person owning no beneficial 
int'U’Ost in tho subject of tho com promise cannot 
oporato as an assignment, as ho has no interest to 
assign. 

Appeal against the order of the District 
Judge of Gaya, dated the 27th of July 1911, 
affirming that of the Muiisif, first Court of 
that place, dated the 11th of May 1911, 


Babu Surendra Madhah Mullick^ for the 
Appellant. 

Babu Uajendra Prasad, for the Re.spond- 
ents. 

JUDGMENT. — This case stands thus. 
In 1904 one Narayan Panday obtained a 
money-decree. He died in the year 1907 and 
in the same year two of his sons who happened 
to be minors applied for execution of the 
decree. After various proceedings which 
are not material, the application for execution 
was struck off and execution was never 
granted by the Court. After this had hap- 
pened, the present appellant brought a suit 
in May 1909 for declaration against the 
.sons of Narayan Panday that the decree 
obtained by the latter was obtained on his 
behalf, that is to say, that Narayan Panday 
was his henamdar in the^ matter. This was 
decreed on compromise in the same year 
and the terms agreed upon were that Narayan 
Panday was the henamdar and that the 
appellant should have the power to execute tho 
decree. On tho 1st October 1910, an applica- 
tion was made for execution but was ro- 
fu.sed on the ground that it was time-barred. 
To this it is argued in appeal that the ap- 
plication by the sons of Narayan Panday 
dated the 7tli December 1907 was a step-in- 
aid of the execution which has the effect 
of extending the period of limitation so as 
to include within it the application now 
before us. The que.stion whether this is so, 
depends upon the que.stion whether the 
application of the 7th December 1907 was 
made in accordance with law. It is now 
decided that Narayan Panday obtained the 
original decree as a henamdar of the appel- 
lant. What was the position then of the 
sons. It seems to be impossible for the 
appellant to put forward any other case 
than that they succeeding through their 
father’s inheritance also became benamdars 
on his behalf. But the question arises, how 
far tho henamdar has power to execute 
decrees, and in this case there is a further 
question whether his sons can have that 
power, Tho decision in the case of Penouath 
Chuckerhutty v. Lalit Coo mar Gangopadhaya 
(1) seems to show that the henamdar could 
not have the power in question. It is argued 
that tho decision in the case of Balkishen 


(1) 9 0. 633j 12 0* L. R. 140. 
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Das V. Bedmati Koer (2) distinguishes 
this cawse on the ground that when 
a decree is obtained by the person 
beneficially interested and is subsequently 
transferred to a person wlio takes it as a 
henamdar and execution is sought by him, 
the execution cannot be had. But ac- 
cording to this rule, whatever may be the 
I)Osition of Narayan Panday, in this case 
his sons at best can only be regarded as 
transferees from him or possibly from the 
appellant. In this view of the case they 
were not competent to make the application 
of the 7th December 1907, and that applica- 
tion cannot consequently be called in aid 
by the present appellant as a step-in -aid of 
the execution. The Rule laid down in the 
case in Balkislien Das v. Bedmati /vocr(2) does 
not apply to this case as the execution in the 
present case was never allowed by the Court to 
be carried into effect. The appellant has sought 
to argue the case on the ground that the 
compromise of July 1909 acted as an assign- 
ment. We cannot, however, accede to this 
point of view, because at most the two sons 
of Narayan Panday were like him mere 
benamdars, and we must take it that they 
had no inteiest of any kind in tlic decree. 
Consequently the act of assignment could not 
be valid, since there was nothing for them 
to assign. No notice was given to the 
judgment-debtor and there is m) indication 
that it has ever been treated as an assignment 
before the present occasion. 

The result is that we dismiss the appeal 
with costs, the hearing-fee being asses.sed at 
two gold mohurs. 

Appeal diemiffsed, 

(2) 20 C. 388. 


PUNJAB CHIEF COURT. 

Skcond Civil Appeal No. 170 of 1912. 
February 12, 1914. 

Present: — Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 

LAL KHAN and others — Plaintiffs — 
Appellants 
versus 

NURA and others — Defendants 
— Respondents. 

Cushnn-^ AU*' tuition -- of Tullogcinj 
Attack Visinct— Alienation hy projoriefor in prenence of 
nous -Onus inobaiidi — Distinction hetueen alienation 


hy sonles'^ proprietor and proprietor havin-y so ns — 
Eridence of ahe nations not conh'stedf Vidnc of. 

Anioiig.^t Airoz-v of tho Tallagaug Tahsil, District 
Attofk, rt proprietor rannofc soil or dispose of his 
Hnc‘'str4il property totlie prejudice of his sons except 
for a necessary piirj>os{’ 

The onus of establishing tliat an Aican proprietor 
having sons has absolute power of disposing of 
ancestral property lies heavily upon tho person 
asserting it. 

Custoni recognises a distinction between cases 
where an ailenation is by a pro]n’ietor wlio has sons, 
and cases where it is by a sonh'ss propi-ietor. 

Til order to establish absolute power of disposing 
of ancestral jiroperty, tlie evidence that a nimiher 
of alienations have taken jilaee within recent years 
and have not been contested, without disclosing tho 
particulars and details of those alienations, is of but 
little value and inconclusive, 

Khnda BcikhsJi v. Wahrin Ali, 10 Ind. Cas. 36; 116 
r. W. R. 191 1; 144 P. L. R. 1911; 88 P. R. 191 1; Khuda 
Bakhsh v. Alimnd Khnn, 19 Ind. Cas. 459; 151 P. h. 
R. 1913; 124 P. W. R. 1913; 114 P.R. 1913; lit ml Khan 
V. ^lusninmat Mastur Biino, 81 P. R. 1894, referred to. 

Second appeal from the decree of tlie Divi- 
sional Judge, Attock Division, at Campbell- 
pore, dated the 24th July 1911. 

Mr. Shah Naicnz, for the Appellants. 

Mr. Badr-nd^Din Quredii, for the Respondents. 

JUDGMENT.— On the 20th February 
1908, one Sxxva Aivan oi the Tallagang Tahsil, 
which was formerly a part of the Jhelum 
District but is now included in the District 
of Attock, sold his ancestral land for a con- 
sideration of Rs. 1,250 in favour of Shora 
and others. 

The present suit was instituted on tho 12th 
of August 1910, and in it the sons of Nura 
pray for a declaration that the sale in ques- 
tion will be ineffective as again.st their rights 
upon the death of the vendor. Of the con- 
sideration money, Rs. 891 are alleged to have 
been paid to pievious mortgagees and the 
balance of Rs. 859 is .said to have been paid 
in cash at homo. 

The first Court held that the sale, as such, 
was not binding upon the plaintiffs, but that 
necessity in respect of the Rs. 891 had been 
duly established and accordingly granted a 
declaration to the effect that plaintiffs would 
he entitled to possession of the land, on the 
death of their father, upon payment of that 
sum. 

Both parties appealed to the Divisional 
Judge, who was apparently of opinion that 
the sum paid to the prior mortgagees was 
duly established and was for necessity, and 
further that the balance was actually paid. 
The learned Judge, however, gave no definite 
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finding upon these points, inasmuch as he 
held that the vendor had practically unlimit- 
ed powers of alienation and could not be 
controlled in respect of their exercise by his 
son. Ho accordingly dismissed the plaintiffs’ 
suit with costs throughout. 

The latter have preferred a further appeal 
to this Court and we have heard the case 
argued by Mr. Shah Nawaz for them and by 
Mr. Badr-ud-Din Qureshi for respondent. 

In our opinion there can be no doubt tliat 
the prior mortgagees were duly paid off to the 
extent of Its. 891 and the alienation in favour 
of defendants is, to that extent, valid and 
binding upon the plaintiffs. 

As regards tlie l)alance, it is possible that 
some sum of money was paid to the vendor 
in order to induce him to consent to the sale, 
but there is absolutely no proof of necessity’* 
in respect of any amount so received by him. 
Upon this finding, if the sale is to be upheld, 
it will be necessary for us to agi’ee with the 
finding of th^ Divisional Judge, that by 
custom among Aivans of the Tallagang Tahsil, 
a proprietor, who has sons, has nevertheless 
absolute power of disposing of ancestral 
property. 

Obviously the onus of establishing so un- 
usual a custom must lie heavily upon the 
defendants. 

In the present case, all that the latter 
have been able to show is that a number of 
alienations have taken place within recent 
years and have not been contested, but the 
particulars and details of these alienations 
have not been disclosed. Evidence of this 
kind is of but little value and inconclusive. 

Defendants’ Counsel has further referred to 
a large number of authorities in which it has 
been held by tliis Court that a sonless or a 
childless proprietor has among Atvofis of the 
Tallagang, Mianwali, Khushab, Shahpur, 
Jullundur and Pindi Tahsils very extensive, 
if not indeed unlimited, powers of alienation. 
In one case, Khuda Bakhs/i v. Waliam Ali (1), 
a single Bench of this Court did, no doubt, 
hold that the plaintiff had failed to prove 
that among A wans of Tallagang Tahsil, a 
proprietor is incompetent to make an aliena- 
tion of his ancestral property in the presence 
of the son. That case has been discussed and 

(1) 10 Ind. Cas. 36; 116 P. W. K. 1911; 144 P. L. 
U. bill; 88 P. R. 1911. 


explained in Khuda Bakhsh v. Ahmad Khan 

(2) and it is unnecessary for us to say more 
than that it is not clear whether the son, there 
referred to, was born before the alienation in 
question took place. The authorities relied 
upon by the learned Judge do not themselves 
support the proposition that a proprietor, with 
sons, lias unlimited power to deal wdth the 
property as he pleases. 

In Khtida Yar v. Faitehi*^), which Avas also a 
case from this Tahsil, the gift by the pro- 
prietor Avas contested by a nephew but had 
received the assent of the proprietor’s own 
son; clearly this is not an authority upon 
which the vendees can rely for purposes of the 
present case. 

The Customary LaAv of the Jhelum Dis- 
trict by Mr. Talbot prepared in 1901 is not 
very satisfactory so far as the answers given 
by Airans to Questions 89, 90 and 105 are 
concerned. But considered generally, those 
ansAvers Avould suggest that even a sonless 
proprietor is incompetent to alienate ancestral 
property Avithout the consent of reversioners 
related to liim Avithin 4th degree [see as to 
this Yakub Khan v. Fatteh Khan (4)J. 

Uasul Khan v. Musammat Mastnr Bano (5) 
and Khuda Bakhsh v. Ahmad Khan (2) ai»e, 
hoAvever, direct authorities in .support of the 
plaintiffs’ contention that their father Avas 
not competent to deal with the land as he 
pleased. 

In a recent case in Avhich the parties were 
Pathans of the Mianwali Tahsil, this present 
Bench found that the Biwaj-i-am of that Tahsil 
(Avhich applies equally to Awans and Pathans) 
makes a clear distinction betAveen cases 
Avhere an alienation is by a proprietor who 
has sons, and cases Avhere it is by a sonless 
proprietor (see Civil Appeal No. 446 of 
1911.) 

We ourselves are satisfied that custom 
does recognize this distinction, and that even 
those tribes, Avhich concede very extensive 
rights to proprietors in present possession, 
differentiate between the poAvers of a pro- 
prietor who has and a proprietor who has 
not sons living at the time of the alienation. 

(2) 19 Iiul. Caa. 469; 161 P. L. R. 1913: 124 P. W 
R. 1913; 114 P. R. 1913. 

(3) 8 P. R. 1906; 64 P. L. R. 1906. 

(4) 20 Ind. Cas. 14; 263 P. L. R. 1913; 161 P. W. R 
1913; 6 P. R. 1914. 

(6) 81 P. R. 1894. 



558 


im)lAN OASES. 


[1914 


ANlffADA HAIT t\ KHtJrt TIAM HAIT. 

In the present case no instance has been 
cited in which it has been detiriitely found 
that amongst Awans of this Tahsil a proprietor 
can sell or dispose of his property to the 
prejudice of his sons unless, of course, the 
alienation is for necessary purposes. We 
accordingly accept this appeal and reversing 
the decree of the Divisional Judge, we restore 
that of the Munsif. As plaintiffs have oTily 
partially succeeded in their claim, we direct 
that the parties bear their own costs through- 
out, 

Appfldl accepted. 


CALCUTTA HIGH COURT, 
Letters Patent Appeals Nos. 44 and 45 
OP 1912. 

July 9, 1918. 

Present: — Sir Lawrence Jenkins, Kt., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

ANNADA HAIT— Appellant 
versus 

KHUDIRAM HAIT and others— 
Respondents 

AND 

HARTS CHUNDER MONDAL and another 
— Appellants 
versus 

KHUDIRAM HAIT and others— 
Respondents. 

Mortgage — Ihufructuarij — Unit for lettempfinn in, 
aiihstanre a suit for po-^ncst^iun of land — Defence that 
mortgage is void — Flaintijf et^toblishing title entitled to 
decree. 

A suit for possession on redreming a iisufriu-tiinry 
mortgage is in substanoo a suit for possession of 
the land. If the plaintiff establishes title and the 
only answer the defendant has is tlint tlie mortgage 
is void in point of law', the plaintiff would be 
entitled to get the land, because the defendant on 
liis own showing has no title wdiatever to detain 
possession of the land. 

Letters Patent Appeals against the following 
decision of Justice Sir Richard Harington, Bart., 
dated the 8rd April 1912, in Appeals from 
Appellate Decrees Nos. 2004 and 2055 of 
1910, against the decrees of the Subordi- 
nate Judge, third Court of Hooghly, dated 
the 17th March 1910, affirming those of 
the Munsif, third Court of Howrah, dated 
the 26th August 1909. 

S. A. No. 2004 OP 1910. 

Harington, J. — This is an appeal by the 
defendant in a spit ^'hich the plaintiff 


brought for possession of certain disputed 
property on redeeming the usufructuary 
mortgage thereon in favour of the defendant 
in possession. 

The learned Judge in the Court below 
found that the mortgage was valid in law 
and gave the plaintiff the relief he claim- 
ed. 

It is now argued in appeal to this Court 
that the mortgage was void under section 
12 of the Bengal Tenancy Act. It was 
in fact a verbal mortgage. There is a 
dispute between the parties as to whether 
tlje subject-matter of the mortgage is a 
property of tlie nature which would come 
within the provisions of tliat section. The 
appellant’s contention is that the mortgage 
l)eing void the plaintiff cannot succeed 
in his action, because there is no mo!*tgago 
in law which he is entitled to redeem. 
Therefore, he argues that the suit ought 
to have been dismissed. 

Now, the difficulty appears to me to be 
this. If the appellant’s argument is sound 
then the mortgage transaction gave him 
no right to tlie possession of the land. He 
had then no title at all, because the title 
by purchase which he set up, has })een express- 
ly negatived l)y the learned Judge in the 
lower Appellate Court, — the plaintiff* succeed- 
ed in proving a title paramount to the 
land. The first conveyance was a conveyance 
of an eight-anna share l)y the plaintiff’s 
mother in favour of a man named Nogendra. 
Subsc(iuently there was a conveyance by 
Nogendra to a man named Baikuntha whicli 
was admittedly a henami transaction made 
according to the plaintiff in his favour. 
The defendant, on the other hand, says 
Baikuntha was his henaindar and he asserted 
his right to the possession of the land 
which he had got on the ground that he 
was the person for w'hjm the purchase 
by Baikuntha was made. But that matter 
the learned Judge has found against him. 
He found that he did not purchase the 
land through Baikuntha. Therefore the 
title he set up to justify his possession 
failed. Then comes the story of the verbal 
usufructuary mortgage made by the plaintiff’s 
mother in favour of the defendant which 
the Judge has found to be a true story and 
on the basis of which he gave the plaintiff 
poissession on payment of thp jnoney advanced 
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on the mortgage. In my view, as 
intimated at the beginning of the judgment, 
the appellant has put himself into this 
difficulty. Ho claims to be in possession 
of the land under a purchase, but he fails 
to establish that purchase. He must be 
taken as having no title under the purchase 
through Baikuntha. He then says that the 
usufructuary mortgage under which the 
plaintiff put him in possession is one which 
is void in point of law. Therefore he is 
not entitled to the land on his own show- 
ing under the arrangement under which 
the plaintiff says he holds possession. So 
that if his argument is well-founded, tho 
plaintiff by virtue of his title would be 
entitled to possession as against the defendant. 
The argument that has been addressed to 
us is that if the plaintiff is given posses- 
sion in this suit, it would be substantially 
altering the character of the suit. I do 
not agree with this. It appears to me 
that a suit for possession on redeeming a 
usufructuary mortgage is in substance a 
suit for possession of the land. If the 
plaintiff establishes his title and tho only 
answer tho defendant has is that the mort- 
gage is void in point of law, still never- 
theless the plaintiff would be entitled to 
get tho land, because the defendant on his 
own showing has no title whatever to 
detain possession of the land. For this 
reason even if his argument is well-founded, 
the judgment for possession will stand. 

The result is this appeal is dimissod with 
costs. 

S. A No. 2055 OF 1910. 

My judgement in Second Appeal No. 200 i 
of 1910 will also govern this appeal, which 
is also dismissed with costs. 

Babu Motimotho Nath Boy, for tho 
Appellants. 

Babus Nilmadhuh Bose and Slh Chan Ira 
Palit, for the Respondents. 

JUDGMENT. — Both the appeals are dis- 
missed with costs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Skcond Civil Appeal No. 1476 op 1910. 

July 28, 1914. 

Present’. — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

NOOR MAHAMMAD SAIB and others— 

Pl A1 NTI FPS — ApPE LLANTS 
versus 

KARIMA BIBI AMMAL and others— 
Defendants — Respondents. 

Moxque <proi>ertie» — Suit for posse-^sion hij wornhippers^ 
niainlainabiUiy of. 

A suit for possession of mosque properties cannot 
bo maintnine«l by tbo worshippers in their individual 
or collective capacity. 

Stnnirasit Ayyanger v. Strinivasa Suuimij 16 M. 31} 
Kamitraju v. Asauali Sheriff, 23 M. 99; Dationdhay v. 
Muhammad Abit Nascir, 11 Tnd. Cas. 36; 33 A. 660; 8 
A. L. J. 710, followed. 

Second appeal against tho decree of the 
DLstrict Court of South Arcot, in Appeal 
Suit No. 261 of 1909, preferred against 
that of the District Munsif, Chidambaram, in 
Original Suit No. 381 of 1908. 

Mr. M. Krishnamachariar, for the Appel- 
lants. 

Messrs. T. Bangaramanujacliariar, T, 
Narasimha Aiyaiigar c5’ C. Padmanahha 
Aiyangar, for the Respondents. 

JUDGMENT. — Tho lower Courts seem 
to have rightly held that a suit for posses^ 
sion of the mosque properties could not 
be maintained by the worshippers in their 
individual or collective capacity, as that 
principle of law seems to be derivable 
from the observations in Strinivasa Ayyan- 
gar v. Strinivasa Sivami (l), Kamaraju v. 
Asanali Sheriff (2) and Pnsondhay v. Muham- 
mad Ahu Nasar (3). The plaintiffs have 
not established that by Muliammadan Law 
the worshippers as a body can be col- 
lective mutawallis of the plaint mosque 
and Avo are further unable to hold that 
tho suit is brought by the plaintiffs in 
this case as trustees and not as merely 
belonging to and representing the community 
of worshippers. 

We dismiss this second appeal with costs. 

Appeal dismissed. 

(1) 16 M. 31. 

(2) 23 M. 99. 

(3) 11 Ind. Ctis. 36; 33 A. 660; 8 A, L. J. 710. 


* 
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PUN.TAB CHIEF COURT. 

PrBST Civil Apfkal No. 1200 op 1910. 
April 12, 1914. 

Present: — Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

ABDU L ALI — Dependant — Appellant 
versus 

PURAN MAL — Plaintiff — Respondent. 

Evidence Act (J of 1872), «. lU—Mere’ entry 
in hook of account not mjficicnt to charge a pcruon ivifh 
liahility — Contract Act (IX of 1872), ss. 69, 60, 61, 74 

Appropriation of payments — Compound interest — 

Not at enhanced rate—Not penalty — Plaintiff cannot 
ask Court to go behind his plaint-^Set-off — Value of 
building work done '-Pleadings. 

Ill order to charge a defendant with liability 
something more is required than mere entry in a book 
of account, however well and regularly kept. 

Whore a defendant has failed to prove that he 
intimated appropriation against a particular account 
and also fails to show that the circumstances point to 
such an appropriation having been intended, under 
section 60, Indian Contract Act, the option rests 
with the plaintiff to make such appropriation against 
debts legally due as he might please. 

Compound interest not at an enhanced rate is not a 
penalty within the meaning of section 74 of the 
Contract Act 

The plaintiff cannot ask the Court to go behind what 
ho himself admitted in his own plaint. 

Where the defendant claims to Ect-off against 
pro-notes and cash account the value of building work 
done by him, the matter stands to bo adjudicated 
according to equity and common sense apart from 
jthe provisions of the Contract Act contained in 
sections 59, 61, which have no application to the case. 

First appeal from idie decree of the 
District Judge of Simla, dated the 3rd 
of October 1910, decreeing Rs. 8,276-13-10. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellant. 

Messrs. Sevan Petman and Mir Muhammad 
Khan, for the Respondent. 

JUDGMENT. — This appeal and No. 27 
of 1911 arise out of two connected suits 
which have been discussed and disposed of 
by the learned District Judge in one judg- 
ment. That judgment is sufficiently full 
and clear, and it is unnecessary for us to 
re-state the pleadings, issues and findings 
thereon. 

It is enough to note (a) that in Case No. 27 
of 1911 the Court below has dismissed with 
costs the claim, which was for Rs. 4,700 
on pro-notes and cash account and for future 
interest, on the ground that, though this 
claim standing by itself was made out, defend- 
ant was entitled to set-off against it the 
value of building work done by him,— 


Rs. 5,646-4-0 principal phis Rs. 1,731-6*0 
interest, total Rs. 7,377-10-0 — the whole 
claim being thus wiped out and Rs. 2,677-10 
remaining to be credited to defendant 
in Case No. 1200 of 1910 ; and (6) that 
in the latter case, in wliich the claim 
was for Rs. 8,461-10-6 on two mortgage- 
deeds, the Court passed a decree in favour 
of plaintiff for Rs. 8,276-13-10 Avith costs 
in proportion and future interest at 6 
per cent, per annum. 

Defendant has appealed in No. 1200 of 
1910 and plaintiff in No. 27 of 1911, 
and Ave liave heard arguments and have 
examined tlje records; and Ave may note 
at once that grounds 4, 5 and 6 in tlie 
former appeal have been given up. To 
clear the ground further we also decide 
here that the objection in ground 2 of 
the latter appeal regarding Court-fee on 
defendant’s claim on account of the value of 
the Avork done by him is, in our opinion, un- 
sound. We can see no good reason for 
supporting the objection, defendant’s claim 
being properly taken to be merely a 
matter of account. 

Analysis of the remaining grounds of 
appeal and of the arguments of Counsel 
shoAvs that the first question calling for 
decision is as to the item Rs. 3,250 
(see Exhibit D 5, page 23, paper-book A) 
admittedly paid by defendant to plaintiff 
in cash on 7th April 1904, and as to 
its appropriation by plaintiff to liquidation 
of certain debts — see page 13, hold 
account. As stated in the account tliose 
debts were; — 

Rs. 

On pro-note, dated 8th April 

1901 ... ... 350 

On three other pro- notes of 1902, 

1903 and 1904... ... 1,300 

Two small amounts secured by 

pledge of jewellery ... 220 

Interest at 2 per cent, per 

mensem on above pro-notes 615 


Total ... 2,485 


leaving only Rs. 765 to be credited 
to defendant against the mortgage debts. 

Defendant’s first contention in this 
connection is that the whole of this account 
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of Rs. 2,485 as due from him is 
fictitious, and he challenges plaintiff to 
show that he has proved it on the record. 
In our opinion plaintiff has only proved 
the first item of Rs. 350, in connection with 
which he has called the petition -writer, Nand 
Lai, with his register. That pro-note has 
clearly been suificiontly proved, unless we 
are to attribute perjury and forgery to Nand 
Lai, against whom notliing of the sort is alleged; 
but we cannot follow Mr. Petman when he 
contends, on the principle ejc unn disce omties, 
that because one item, covering only a small 
fraction of the account, has been proved, 
the mere inclusion of a number of other items 
in that same account is in law sufficient to 
render defendant liable. 

The law is quite clear * that in order to 
charge a defendant with liability something 
more is required than mere entry in a book 
of account, however well and regularly kept; 
and Mr. Petman has been unable to show 
on the record any evidence whatever that 
these disputed items ever passed. 

Tlie next question is whether plaintiff 
was entitled to apply the payment of 
Rs. 3,250 to this casli accoui\t or should be 
compelled to apply it to the mortgage 
account. Here defendant’s case is that he 
went into the witness-box and swore that he 
had, at time of payment, expressly intimated 
that he wished the latter appropriation to 
be made, that plaintiff has not in the witness- 
box denied this, and that plaintiff, who was 
not present when the money was paid, 
has not called his man, who received the 
money, to contradict defendant’s allegation. 

In reply Mr. Petman points to the wording 
of Exhibit D5, in which no mention is 
made of any specific appropriation, the words 
being towards principal and interest and 
credited to his account,” and contrasts this 
with another receipt. Exhibit 1)1, page 24, 
book A, in which, no doubt at request of 
defendant, careful and detailed appropriation 
was made. Though there is this distinction 
between the two receipts that D5 was for a 
single payment and DI was a receipt gather- 
ing together several part payments made at 
different dates, we think on the whole that 
defendant most probably made no appropria- 


tion at the time, or, if he did, made it against 
the account carrying 2 per cent, per mensem 
interest rather than against the mortgage 
account where the interest was only 1 per cent. 
As defendant has not, in our opinion, 
proved that he intimated appropriation against 
the mortgage account and has not shown 
that the circumstances point to such an 
appropriation having been intended, it follows 
—section 60, Indian Contract Act — that the 
option rested with plaintiff to make such 
appropriation against debts legally due as 
he might please. We hold, then, that of the 
Rs. 3,250 paid, Rs. 350 plus Rs. 252 interest 
at 2 per cent, per mensem from 8th April 
1901 to 7th April 1904, total Rs. 602, falls 
to be liquidated first, and the remainder 
Rs. 2,648, and not m jcaly Rs. 765, is available 
in reduction of other debts. 

The next question for decision concerns 
the mortgage-deeds, to be found at pages 3 
and 5, book A. The earlier deed, for Rs. 5,000 
and dated 13th December 1898, provides 
for compound interest at 1 per cent, per 
mensem with half-yearly rests, while the later 
deed, for Rs. 2,500 and dated 15th September 
1900, lias a similar stipulation with this 
difference that the rests are monthly. 
The learned District Judge has ruled that 
these conditions are penal and are exorbitant, 
and so he has allowed only simple interest. 
Mr. Petman contends, and wo think rightly, 
that the stipulation for compound interest 
is not by way of penalty and that section 74, 
Contract Act, has no application ; and he forti- 
fies his position with the help of Janki Das v. 
Ahmad Husain Khan (l) and Vencatachellam 
Cdietfiar v. Veerappen Amhalagaran (2). As in 
those cases, so here the rate at which compound 
interest was to be computed was the same as 
that promised for simple interest, and we have 
no doubt of the soundness of the view taken in 
them that compound interest, not at an en- 
hanced rate, is not a penalty. No authority to 
the contrary is cited ; and Mr. Shafi has only 
been able to refer us to Kirpa Bam v. Sami^ 
ml~Din Ahmad Khan (3), which deals not with 
questions of penalty or no penalty ; but lays it 
down that compound interest of an unconscion- 
able amount should not be allowed. 

He also tries to argue for “ undue 

(1) 25 A. 169; A. W. N. (1902) 218. 

(2) 14 Ind. Oas. 283; (1912) M. W. N. 612. 

(3) 26 A. 284; A. W. N. (1903) 


* Section 34, Indian Evidence Act. 
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influence”, but we must overrule him on 
both points, inasmuch as the latter plea 
is taken too late, and as to the former 
point we cannot see anything unconscion- 
able in the stipulations. We also do not 
agree with Mr. Shall that the course of 
dealings between the parties shows that 
plaintilf waived his right to compound 
interest. If plaintitt* had in his books 
made up accounts or struck balances on 
the basis of simple interest only, there 
would perhaps be some force in the con- 
tention ; but the mere fact that payments 
are shown as credited to ‘interest” and 
not to compound interest”, does not seem 
to us to prove anything. 

The next point is as to the value to 
be assigned to the building work done 
by defendant for plaintiff. In his plaint 
in Ho. Case 1200 of 1910, plaintiff put the 
value at Rs.. 8,486-1-0*, while the Local 
Commissioner stated the value as low as 
Rs. 6,446. Mr. Petman urges tliat only 
the latter figure should bo allowed to de- 
fendant, but we are of opinion that 
plaintiff cannot ask the Court to go behind 
what plaintiff admitted in his own plaint. 
Here we agree with the learned District 
Judge; and we may say at once that we 
decline to tamper Avith the small item of 
Rs. 165 found by the District Judge — see 
ground 4 (6), Case Ho. 27 of 1911, and page 
47, book A. 

It seems to us clear that defendant must 
have credit for this sum of Rs. 8,436-4 
on 1st August 1907, on which date the work 
was first valued and found complete. The 
lower Court has allowed defendant interest 
on this sum at 2 per cent, per mensem, or 
ratlier on this sum reduced by Rs. 2,790 
received by defendant from plaintiff “in 
cash and kind” — see page 75, lines 4 to 19, 
and page 77, lines 1 to 4. [It may be noted 
here that in the paper-book at page 77, lines 
1 to 6, Rs. 4,770 seems to be a mistake for 
Rs. 4,700. Mr. Petman argues that defend- 
ant is not entitled on this sum of Rs. 5,646 
to more than 1 per cent, per mensem at mo.st; 
but, in ouropinion,the proper Avay of adjusting 
the conflicting claims of the parties makes 
this question merely academic. We do not 
tliink any question of appropriation of pay- 

* From this sum Ks. 2,790 falls to ho deducted, see 
bdow. 


ments under sections 59-61, Contract Act, 
arises in connection with this set-off by 
defendant. His work done is not a “payment”, 
in connection with the work done he is 
creditor and not debtor and this w^as the sole 
debt due to him. The matter stands to be 
adjusted according to equity and common 
sense, apart from those provisions of the 
Contract Act. 

[^Note.— The rest of Iho judgment is immaterial for 
the jiurposo of this reiiort. — JFd.] 

Appeal allozved: 

Appeal No, 27 dismissed. 


CALCUTTA HIGH COURT. 

FULL BENCH. 

Full Bench reference in Appeal from 
Appellate Decree Ho. 1913 op 1911. 

April 24, 1914. 

Present: — Sir Lawrence Jenkins, Kt., Cliief 

Justice, Justice Sir Harry Stephen, Kt., 
Mr. Justice Woodroffe, Mr. Justice 

Holm wood and Mr, Justice D. Chatterjee. 

THE MIDHAPORE ZEMIMDARI 
COMPAHY, Ltd., — Appellant 

'versus 

HRISHIKESH GHOSH and another-- 
Respondents. 

Benyul Tenancy ^Icf {VUI of 1885), s. 26 — jNuti- 
occupancy tenant — Holding /tertVa 6/e— Expressio 
uiiius cbt exclusio altcriua— guide, 

Aj>art from possible exce])tioiis, the holding of a 
non-occnpancy raiijatiB heritable. 

The? maxim ejcpreft^io nniun cut exclusio alieriiis is 
at best ail uncertain guide to the true meaning of a 
Statute. 

Full Bench reference against the decree 
of the Officiating Judge of Murshidabad, dated 
the 21st April 1911, reversing that of the 
Subordinate Judge of Berhampur, dated the 
1st June 1910. 

Babus Joges Cha'tidra Bo'y and Rajendra 
Chandra Guua, for the Appellants. 

Babus Rata Chandra Mozumdar and Chandra 
Sekhar Banerjee, for the Respondents. 

ORDER OF REFEREHCE. 

Mookekjee and Bkachcroft, JJ. — {January 
Sthy 1914). — One of the que.stionin controversy 
in this appeal is whether the right of a non- 
occupancy 'i'aiynt in his holding is heritable. 
li\ Karim Chowkidar Y, Hundar Reiral Cl), a 

(1) 24 0, 207; \ C, W. N. 88, 
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Division Bench of this Court held that the 
right of a non-occupancy raiyat was not 
heritable. In the reference to the Full Bench 
in the case of Arip Mandal v. Ham Hatan 
Mandal (2), the contrary view was indicated, 
and, in the reference to the Full Bench in 
the case of LaJclian Narain D<is v. Jainath 
Panday (8), the referring Judges were inclin- 
ed to the view that the case of Karim 
Ghowhidarv. Sundar Bewa (l) had not been 
correctly decided. When the case came to 
be heard by the Full Bench, there was 
divergence of opinion among the Judges and 
the point was left undecided. It was further 
observed in the case of Uday Chandra Das v. 
Hnri Das Bairagi (4) that the state of 
authorities on the question, whether the 
right of a non-occupancy raiyat is heritable, 
is not satisfactory. In view of this conflict 
of authority, we refer to a Full Bencli of this 
Court the question, whether the right of a 
non-occupancy raiyat is heritable. As the 
question arises in an appeal from appellate 
decree, under the rules of Court tlie whole 
appeal will be referred for disposal by the 
Full Bench. 

JUDGMENTT. — 'The question referred for 
the decision of the Full Bench is whether the 
right of a non-occupancy raiyat is heritable. 
In Karim ClKtwkidar v. Hnndar Bewa (1), it 
was held by a Division Bench that the right 
of a non-occupancy raiyat (who does not hold 
under any express agreement) in his holding 
is not heritable. In arriving at this conclu- 
sion, Mr. Justice Banerjee, J., says that “under 
the law as it stood before the Bengal Tenancy 
Act was passed, non-occupancy raiyats not 
holding under any express engagements aro 
treated as tenants-at-will or as tenants from 
year to year [see Act X of 1859, section 25; 
see also the observations of Mr. Justice Field 
in his Introduction to the Bengal Regulations, 
page 40, and those of Mr. Justice Trevor in 
Thdkooranee Dossee v. Bisheshnr Mookerjee (5)J. 
Under the old law non-occupancy raiyats 
were the lowest class of raiyats and if the 
respondent’s conteiiLion bo correct it would 
follow that all raiyati liolilings were transfer- 

(2) 81 0. 767; 8 C. W. N. 479. 

(3) 34 0.616; 11 0. W. N. 626; 6 0. L. J. 457; 
2 M. T. 219 (F. B.) 

(4) 3 Ind. Cas. 417; 10 0. L. J. CDS; 13 C. W. N. 937. 

(6) 3 W. R., Act X, 29; B. L. R. Sup. 202. 


GHOSH. 

able. But this would be somewhat incon- 
sistent with certain provisions of law, such 
as Regulation VIII of 1819, section 11, 
clause 8, which speaks of hereditary raiyatsP 

Any opinion of Mr. Justice Banerjee is 
entitled to respect but tlie passage wo have 
cited is open to question. 

It is not accurate to speak of non-occupancy 
raiyats under the old law. The expression 
non -occupancy raiyat'*'' first appears in the 
Bengal Tenancy Act, and the holding of non- 
occupancy raiyats is not the exact counterpart 
of any holding under the old law, by which 
we understand the learned Judges to mean 
the law prior to 1859. For the present 
purpose it is sufficiently accurate to say that 
raiyats in early days were either khnd~kasht or 
pahidcasht. It is unnecessary to discuss the 
several kinds of these two classes of raiyats^ 
but contrasting one class with the other it 
may be said that the position of the khiuU 
kaslit was unquestionably superior to that of 
the pahi-kasht. 

The khnd-kashl was, speaking generally, 
a man of the village in which his holding 
was situate, and it is, wo think, conclusively 
established that his holding ultimately 
was hereditary. The pahi-kasht was not a 
man of the village where the land cultivated 
by him was situate; ho was an immigrant. 
There is reason to think that originally he 
was a tenant-at-will, but until the demand for 
land exceeded tlie demand for cultivator, this 
probably was of no great moment. 

But as this economic position Avas reversed, 
the inconveniences of tenancies-at- will became 
apparent, and so we find they gradually gave 
way to tenancies of a more fixed character, 
either from year to year or for a greater 
interest (Whinfield on Landlord and 
Tenant). 

While the tenancy was at will it obviously 
could not be heritable, for it would of 
necessity be terminated by the raiyafs death. 
But with the greater fixity of later times, 
this would no longer be so, and on the raiyaPs 
death there Avould be an interest that could 
devolve on his heir even though tlie tenancy 
was from year to year. So matters stood 
when Act X of 1859 was passed. That Act 
and the Bengal Act of 1869 and the Bengal 
Tenancy Act of 18^5 have deprived the 
division of raiyats into kliud-kasht and pahi^ 
^jLshtot its importance, ^nd under the Ben; 
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Tenancy Act vve find raiyats grouped as (») 
raiyats holding at fixed rates, (i) occupancy 
raiyats and (c) non-occupancy raiyats (section 
4). In section 20 mention is also made 
of settled raiyats,^'" a class largely composed 
of but not identical with occupancy raiyats^ 
for though every settled rniyat has occupancy 
rights, some raiyats wh(> have occupancy rights 
are not settled raiyats. 

These several classes of raiyats, Avhere 
the Bengal Tenancy Act governs, have taken 
the place of the khud-kasht and paJii-kasht 
raiyats with which the practical lawyer has 
no more concern except in order to trace the 
growth of raiyati rights. The result then is 
that (apart from possible exceptions with 
which we have no concern in this case) when 
these Acts were passed, a tenancy-at-will had 
ceased to be the measure of any raiyati rights 
and so all had interests that were capable of 
descent. 

More than that, we think (apart from the 
possible exceptions to which we have referred) 
the holdings of raiyats were heritable, and 
this is distinctly recognized by the Bengal 
Tenancy Act. Thus the meaning ascribed to 
raiynt by .section 5, clause (2), includes 
successors- in-interest: section 20, clause 

(3), identifies the heir of a raiyat with 
his predecessor for the purpose of acquiring 
the .status of a settled raiyat: section 44 
bestows on a non-occupancy raiyat a fixity of 
tenure that points to heritability: Chapter 
IX contemplates improvements which it 
would be unreasonable to expect in a tenancy 
not heritable, and entitles a raiyat to com- 
pensation for improvements made by his 
predecessors-in-interest (section 82): and 
certain rights of non-occupancy raiyat are 
protected interests under section 160. 

Much has been made of section 26, on 
which it is sought to build up the argu- 
ment referable to the maxim ejcpressio 
unins est ejcchmn alterius-* but this maxim is at 
best an uncertain guide to the true meaning 
of a Statute, 

Here it seems to us to have no application. 
Section 26 deals with the devolution of a right 
of occupancy, not of a holding pure and 
simple; and as this right of occupancy is a 
creature of this Statute and a doubt had been 
expressed as to the heritability of a right of 
occupancy under Act X of 1859, there was 
good reason for making this provision in 


relation to a right of occupancy which would 
not apply to the ordinary holding of a raiyat 
which is not a creature of the Act, though some 
protective provisions are applied to it which 
make for fixity of tenure. 

It is true that in Laklian Narain Das v. 
Jainatli Panday (3) the question now under 
consideration was referred to a Full Bench of 
this Court. But no conclusive answer was 
given, for while two of the learned Judges 
refrained from expressing any opinion as to 
whether or not a non-occupancy right was 
heritable before the passing of the Bengal 
Tenancy Act, one, Mr. Justice Geidt, hold 
that it was not, and the remaining two, Mr. 
Ju.stice Brett and Mr. Justice Mitra, held 
that it was. It is tlie inconclusive result 
of that case that has nece.ssitated the pre.sent 
reference. 

It is unnecessary to recapitulate the 
reasons severally advanced by Mr. Jmstico 
Brett and Mr. Justice Mitra in support of 
their views that a non-occupancy holding is 
heritable, for wo are in complete accord with 
the opinion expressed by them. 

The answer then that we would give to 
the question referred to us is that, apart 
from possible exceptions witli which wo 
have no present concern, the holding of a 
non-occupancy raiyat is heritable. As the 
question has arisen in an appeal from ap- 
pellate decree, under the rules of the Court 
we must dispose of the whole appeal. 

The que.stion of heritability affects only 
a moiety of the land in suit and the opinion 
we have expressed is decisive against the 
plaintiff’s claim to that moiety. 

The claim to the other moiety manifestly 
cannot be supported. 

The result is that the decree of the lower 
Appellate Court mu.st be confirmed with 
costs. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Civir, Revision Petition No. 2483 op 1911. 
April 6, 1914. 

Prpsent: — Mr. Justice Johnstone and 
iMr. Justice Sliadi Lai. 

Mnmmmat SADA KAUR— Plaintiff 
— Petitioneu 
Versus 

BUTA SINGH— Dkfendant 
— Respondent. 

Cln7 Procrditro Code {Art V of 1908), 0 T'/f, 

r. 11 (li) — Rejection of plaint for non-payment of full 
Con rt-fea — Order appealable— ■R'^vii^ion incompetent. 

Where the Court, lindiuj;? the suit to have been 
underyalued, required the plaintiff to pay the 
retpjisite Court-fee on the valuation made by tbc 
Commissioner appointed for the purpose, and on the 
plaintiff bej'^ing for four months’ time within which 
to pay up tho deficiency in Court-fee rejeeied 
the plaint under Order Vli, rule 11 (6), Civil Pro- 
eedure Code: 

Held^ that the order of rejection was appealable, 
and, therefore, a petition for revision of the order 
was incompetent. 

Petition, under section 70 (b) of Act XVIII 
of 1884, as amended by Act XXV of 1899, 
for revision of the order of the Subordinate 
Judge, second Class, Montgomery, dated the 
24th August 1911, rejecting the application 
of tlie plaintiff for extension of time for mak- 
ing up the deficiencj^ in Court-fee. 

Mr. Jai Oopal Sethi, far the Petitioner. 

Mr. Ohednllah, for the Respondent. 

JUDGMENT.— On 28th August 1911 the 
Subordinate Judge of Montgomery passed the 
order, revision of wliicli is now asked for. 
The claim was for property valued in the 
plaint at Rs. 1.400. A question of valuation 
was raised, and tlie Local Commissioner, 
who was appointed to assess the value, put it 
at Rs. ;3,500. 

The Subordinate Judge, finding that 
plaintiff bad paid Court-fee only to the 
amount of Rs. 94-8-0, ruled that be must pay 
Rs. 105-8-0 more. Plaintiff was not satisfied 
and asked that another Commissioner be ap- 
pointed, but when be was directed to deposit 
Rs. 10 as Commissioner's fee, be refused to pay it 

No objections to the report of the Local 
Commissioner were put in by either party, 
but plaintiff begged for four months’ time 
within which to pay up the deficiency in 
Court-fee, and the (knirt, seeing no sufficient 
reason for the indulgence, proceeded t(» reject 
the plaint under Order Vfl, rule 11 (b), 
Civil Procedure Code. 


Against this order plaintiif has presented 
a petition on the revision side, and this peti- 
tion was admitted under section 70 (1) (a), 
Punjab Courts Act, as it stood before the 
recent amendment. 

Coming before the late Hon’ble Chief 
Judge the petition was heard from the point 
of view of the objection, based on section 
115, Civil Procedure Code, that inasmuch as 
an appeal lay from the order under revision, 
revision was not competent. This question 
has been referred to a Division Bench by the 
said Judge and we have heard it argued. 

The first question is whether an appeal 
does lie. The definition of “ decree ” in 
section 2, Civil Procedure Code, shows that 
an order rejecting a plaint is a decree and, of 
course, an appeal lies against a decree of an 
originalCourt* save where otherwise expressly 
provided in the body of this Code * or by any 
other law for the time being in force,” — see 
section 96 (1), Civil Procedure Code. NovV 
there is no provision of the Code rendering 
inadmissible appeal from such a decree as 
this ; and plaintiff in support of his conten- 
tion that no appeal li(‘s, can only refer us to 
section 1 2, Court Fees Act, whereby the 
order of a Court valuing a suit and deciding 
what Court-fee is required, is ‘‘final,” ^. c., not 
appealable. 

But the sufficient answer to this argument 
is that the order rejecting the plaint is not 
an order under sectu)ii 12, Court Fees Act. 
No doubt no appeal would lie against an, 
order standing by itself valuing the suit at 
Rs. 3,500 and directing plaintiff to pay 
additional Court-fee ; but we can find no 
provision preventing appeal against the order 
rejecting the plaint. 

In .support of fho objection that appeal 
was competent and, therefore, no revision lies, 
we have been referred by Mi*. Obedullab, who 
appears for tho respondent, to A.joodhva 
Pershad, v. Giinga Perahad (l), to Prokash 
Chandra Snrkar v. Bisliamhhar Nath Sahi (2) 
and to Muhammad Sad Ik v. Muhammad Jan 
(3), all these rulings dealt with the Civil 
Procedure Code of 1882 ; but the ratio 

(1) fiC. 249:0 0. L. R. 507. 

(2) 5 Fiul. Gas. 18: U 0 W N. .S43, 

(3) 11 A. 91 (F A W, N. (1888)280. 

*Civil Pro<*('(luro Cade, " ^ 
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decidendi would mntatis mutandis apply 
equally well to cases under the new Code. 

In Ajoodhya Pershad v. Gmiga Pershad (1) 
it was laid down that tlie finality declared by 
section 12, Court Fees Act, was removed by 
the Civil Procedure Code of 1882, inasmuch 
as, under the already amended definition of 
the word decree,” an appeal lay against an 
order rejecting a plaint — section 54 (6) and 
section 2 of that Cede. 

In ProJeash Chandra Sarkar v. Bishainhhar 
Nath Sahi (2), we may reproduce here the 
head-note which fully and sufficiently expresses 
the decision arrived at : — 

Where the Court in which a suit was 
instituted held that it had been undervalued 
and directed the plaintiff to pay additional 
Court-fees by a certain date, but the plaintiff 
having failed to do so the suit was dismiss- 
ed:^ 

Held, that an appeal lay against the decree 
dismissing the suit, and in that appeal the 
decision of the first Court regarding the 
valuation of the suit could be questioned, 
section 12 of the Court Fees Act notwith- 
standing,” 

This decision was supported by reference 
to two rulings of tiie same Court, viz ; 
In the matter of Omrao Mirza v. Mary Jones 

(4), and Studd, H, C, v. Mati Haahto (5), which 
appear to us exactly in point; and we do not 
think the applicability of the finding is in 
any degree lessened by the fact that it is 
said that the case was dismissed ” instead 
of the plaint was rejected.” The point is 
that an appeal lies notwithstanding section 
12, Court Fees Act. 

In Muhammad Hadik v. Muhammad Jan 
(3) it was unanimously decided that in a 
case which was virtually one of rejection of a 
plaint under section 54, Civil Procedure 
Code of 1882, the order passed was a 
“ decree ” and so appealable, appeal not 
being prohibited by section 12, Court Fees 
Act. The learned Judges followed Ajoodhya 
Pershad v. Gunga Pershad (1), already noted, 
and said: — In our opinion the intention of 
the framers of the Code of Civil Procedure 
was that there should be an appeal in every 
case falling within section 54.”i 

Mr. Jai Clopal Sethi, speaking for the 
petitioner, meets these rulings with Balkaran 

(4) 12 C. L. tt. US. 

(5) 28 C. 334« 


[19l4 

Bai V. Govind Nath (G), which he contends 
virtually overrules Muhammad Hadik v. 
Muhammad Jan (3). Perustal of the judgment 
of the learned Chief Judge shows that it in 
effect lays down the proposition that, 
notwithstanding that an order rejecting a 
plaint or dismissing a suit may be a decree 
and so be appealable under the Civil 
Procedure Code, no question as to valuation 
of suit in the strict sense of the term can, in 
the face of section 12, Court Fees Act, be 
agitated in the appeal against such order. 
There is thus a conflict of authority in 
connection with the point just stated ; but 
we do not find ourselves called upon to 
decide between the disputants. It is enough 
for the purposes of the present case for us to 
hold that an appeal did lie against the order 
we are asked to revise ; and avc may point 
out that perusal, to go no further, of the 
first paragraph of the petition before us 
shows that the principal objection urged 
against the order under revision is not 
connected in any way witli the valuation of 
the suit, but is an objection that sufficient 
time was not allowed for payment of addi- 
tional Court-fee. 

Holding that appeal did lie, we have next 
to see whether this finding bars revision. 
It seems to us that section 115, Civil 
Procedure Code, is clear enough ; but Mr. 
Jai Copal Sethi refers to Kanaron v. 
Komappnn (7) and to Vithal Krishna v. Bal 
Krishna (8). The former ruling expressly 
refers to Ajoodhya, Pershad v, Gunya Pershad 
(1), as laying it down “that where it is not 
a mere question of the amount or arithmetical 
calculation the section (meaning .section 12, 
Court Fees Act) does not apply.” 
We can find nothing like this in the 
Calcutta case. Further, the petition before 
the Madras Court was one of appeal and not 
of revision, and the appeal was accepted. It 
seems to us, therefore, that the Court did 
not intend to lay down that a petition 
for revision in the technical sense was 
competent in such a case ; but merely that 
section 12, Court Fees Act, did not prevent 
interference^ that is to say, on appeal. 
As to Vithal Krishna v. Bal Krishna (8), 

(6) 12 A. 129 (F. B.){ A. W. N. (1890) 39. 

(7) 14 M. 169. 

(8) 10 B. 610 (F. B.). 
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the dictum that the High Court could inter- 
fere on revision on a question of valuation of 
suit for Court-foe is expressly limited to the 
particular cases pointed out in” Shiva Nathaji 
V. Joma Kashinath (4), reference to which 
ruling shows that it deals mainly with the 
special powers of that Higli Court under 
its Letters Patent. We do not think that 
ruling affords any useful guide here. 

Our opinion, therefore, is that this revision 
does not lie, and it is too late to allow us to 
convert it into an appeal. The petition is 
dismissed with costs. 

Petition dismissed, 

(9) 1 B. 3'tl. 


CALCUTTA HIGH COURT. 

Letters Patent Acpeal No. 77 of 1912. 
July 4, 1913. 

Present: — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Justice Sir Asuto.sh 
Mookerjee, Kt. 

SATYES CHANDRA SARKAR and others 

D E P E N dants — Ar l» b i. l ants 

versus 

MONMOHINI DASI— Plaintiff- 
Re s PON DENT. 

CiviJ Proccihire Coi^p {Art l''o/1908), (). VTIT, r. 5 
— Failure to ileuy allrga*ioutt in plaint^ effect of— 
framed oh a jioint not denied in- ivritien btate- 
m'utj competency o/ Appellate Court to deal nith 
point -Amendment oj plaiut~T)i'<cietion of Couif, 

Thoro was nothing in the Civil Proceduro Code 
of 1882 corresponding with Order Vlfl, rule .'5, of tho 
present Code. Under tho new Code, however, the 
effect (»f failure to deny the allegations in the plaint 
does not necessarily amount to a proof in the plaint- 
iif’s favour. 

Where tho first Court has distinctly put in issue 
a certain point on which the parties have gone to 
trial, it is open to tho Appellate Coui’t to d'^cide 
that point notwithstanding anythin',^ that may 
appear or not appear in tho written statement. 

It is in the descridion of Court to allow or not to 
allow amendment of plaint. 

Letters Patent Appeal against the following 
decision of Mr. Justice Richardson, dated the 
9th August 1912, in Appeal from Appellate 
Decree No. 1880 of 1910, against the 
decree of the Subordinate Judge of Birbhum, 
dated the 11th March 1910, aflBrming that 
of the Munsif, first Court, at Bolpur, dated 
the 22nd March 1909, 


Richardson, J. — The plaintiff in the suit 
is tlie appellant. Tlie facts are briefly as 
follows ; — The defendants Nos. 5 and 6 were 
the tenants of a non-transferable raiyati 
holding under a lease, dated 4th April 
1888. On the 2iid March 1901, they conveyed 
the holding ostensibly to tlie defendant No. 4 
but in reality to the defendants Nos. 1 to 3. It 
was found by the first Court that part of 
tlie land in dispute appertains to an estate 
or Chauki, named, Kotalgliosa, two-thirds 
share of which is in the possession of the 
plaintiff as ijaradar and dar-patnidar, and that 
the remainder of the land appertains to a 
mouza named Moheshwarpur of which the 
defendants Nos. 1 to 3 are patnidars and 
dar-patnidars. This finding does not seem to 
have been questioned in the lower Appellate 
Court as far as the land to the west of the 
Sakulyapur Road is concerned {vide Amin’s 
map). 3’ he lease of 1888 was granted by 
tho persons then in possession of the 
proprietary interest in Ketalgliosa. 

The suit was brought to recover possession of 
the entirety of tlie land on the footing 
that it is all included within the boundaries 
.specified in the leise of 1888 and the 
conveyance of 1901 and that the defendants 
Nos. 1 to 4 are mere trespassers. The 
present plaintiff is tlie representative of 
the original plaintifl wlio died during the 
course of tho proceedings below. 

The Courts below have concurred in 
holding that tho plaintiff is entitled to Idias 
possession of a two-thirds shai'e of the land 
ill Koialghosa, The claim has been allowed 
to that extent and as regards the rest of the 
land, has been dismissed. 

As regards the plaintiff’s right as lessee 
of the proprietary interest it is suggested 
that he is also entitled as lessee of the 
remaining one-third share of that interest 
under a lease to tlio original plaintiff dated 
the 26tli Kartik 1313 (12th November* 
1906). But the suit was instituted on the 
23rd April 1906. At that date, therefore, 
the original plaintiff had no title to this 
one-third share under the lease. No doubt 
the lease purports to have retrospective 
effect from the year 1307 and something 
was said about the original plaintiff having 
possession of the share from that year. But 
no such possession has been found and 
reading the judgments of the Courts below 
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1 do not think tlie question was presented 
to tliem in that form. The title to the 
share is not specially set out in the plaint. 
In the course of the trial the original plaintifE 
seems to have relied, in rtjference to this 
part of her case, on some verbal arrange- 
ment afterwards carried into effect by the 
lease of 1313. A mere verbal aiTangement 
unaccompanied by possession (as the Courts 
below have held) conferred no title which 
the oiuginal plaintiff could assert with suc- 
cess against the principal defendants in this 
suit and she does not appear to have found- 
ed her claim on the verbal arrangement 
coupled with possession from 1307. It is 
too late now to put forward such a claim. 

The principal contention urged for the 
plaintiff was that the lessors of 1888 and 
those claiming under them have acquired a 
good title by estoppel or adverse posses- 
sion to that part of the land in dispute which 
is situated in Moheshwarpur. Now the 
conveyance of 1901 in favour of the defend- 
ants Nos. 1 to 3 may be evidence against 
them that they obtained possession of the 
whole of the land from the defendants Nos. 5 
and 6, but they are not estopped by it. In fact 
the plaintiff cannot succeed either on the 
ground of estoppel or on the ground of adverse 
possession, unless and until it is shown 
that the defendants Nos. 5 and 6 obtained 
possession of the whole of the land under the 
lease of 1888. But as 1 understand the 
judgment of the Subordinate Judge, he has 
found that the evidence is insufficent to 
establish that fact. If the defendants Nos. 

5 and 6 did not obtain possession of the 
Maheshwarpur land under the lease of 1888, 
how can their lessors have acquired any 
title to it by adverse possession Y And 
how can the defendants Nos. 1 to C be 
debarred from pleading that though their 
conveyance purports to cover that land, the 
defendants Nos. 5 and 6 had never been in 
possession of it and had no rights in it to sell? 
In other words, the defendants Nos. 1 to 3 
cannot be compelled to rely on their conveyance. 
They had another defence to the suit 
which they were perfectly at liberty to 
set up and did set up. 

The preceding observations apply to the 
land to the west of the Sakulyapur Itoad 
to which the defendants Nos. 1 to 3 did 
lay claim in their written statement as part 


of their Mouza of Mohsehwarpur and in 
regard to which, therefore, the Courts were 
clearly at liberty to arrive at an adjudication 
on the evidence on the record. In their plead- 
ings, however, the defendants Nos. 1 to 3 put 
forward no similar claim to the land on the 
east of the road. Nevertheless not only 
the land on the west but a large part of 
the land on the east of the road has been 
found to belong to them, the Courts having 
accepted in their entirety the boundaries of 
the mouza as they are shown in the Amin’s 
mip. 

An examination of the order sheet gives 
the following result. The suit was instituted 
in May 1906. It was tried for the first 
time in September 1907. In January 1908, 
it was remanded for re-trial. Very late in 
the day on the 20th July 1908, the defend- 
ants applied for a local inquiry. The ap- 
plication was rejected. It was afterwards 
repeated several times without success, but 
eventually on the I2th November 1908 
a local enquiry was directed. The Amin 
submitted his report on the 23rd December 
1908. The suit came on for hearing on 
the 3rd February 1909. Between these 
two dates, the suit had been adjourned 
at the plaintiff’s instance from the 19th 
January 1909 to the 2nd February and 
at the defendants’ instance from the 2nd 
to the 3rd February. By an order t)f the 
last mentioned date, the plaintiff was refused 
leave to amend his pleadings. Jiegard being 
had to the delay which had occurred, the 
refusal was, in my opinion, well justifierl, l)ut 
it supplied an additional reason for treating 
the defendants also with some strictness. 
The trial began on the same date, but it 
ti'anspired that one of the defendants had 
died. The necessary steps were taken and 
tlie case was further proceeded witli on the 
16th, 17tli, 22nd, 23rd and 24th February. 
On the 25th February, after they had closed 
their case, the defendants Nos. 1 to 3 applied 
in their turn for leave to amend their 
pleadings. Leave was very pi'operly refused, 
but iji the result it might as well have been 
granted. Argument was Jieard on the 2nd 
and 3rd March and judgment was delivered 
on the 22nd March. 

The review of the proceedings makes it 
abundantly clear that it was not till after the 
Amin’s report had been received, indeed not 
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till after the trial had begun, that the defend- 
ants Nos. 1 to 3 ever thought of asseiting 
that any part of the land east of the 
Sakulyapur Road appertained to Moheshwar- 
pur. Tliere is thus a broad distinction 
between the land on the east and the land 
on the west of the road which the lower 
Courts have altogether : neglected. The 
mode in which the Munsif dealt with this 
part of the case — in connection with the 
fifth of the issues framed by him-»— was 
extremely unfair to the plaintiff. It is clear 
that objection was taken to this part of the 
Munsif’s judgment in the lower Appellate 
Court, but the learned Subordinate Judge 
does not appear to have realized the nature 
of the objection. 

In my opinion, regard being had to the 
order of the 3rd February 1909 on the 
plaintiff’s application and to the order of 
the 25th February on the application of the 
defendants Nos. 1 to 3 and to the whole 
course of the suit, the defendants Nos. 1 to 3 
should not have been permitted during the 
course of the trial to assert that the lands to 
the east of the Sakulyapur Road appertained 
to their 7muza. They gave the plaintiff no 
indication of their intention to do so boft)re 
the trial commenced and the plaintiff was 
obviously placed at a disadvantage by having 
to meet a new case sprung upon lier at the 
last moment, a case which had not been 
suggested in the pleadings. 

The result is that the appeal succeeds in 
regard to the land to the east of the Sakulya- 
pur Road. The decrees of the lower Courts 
will be modified so as to extend tlie relief 
given to the plaintiff to a two-thirds share 
of tliat part of the land in dispute which 
lies to the east of the Sakulyapur Road. 
In other respects the decrees are confirmed. 
The plaintiff and the defendants Nos, 1 to 3 
will receive and pay the costs throughout 
in proportion to their success and failure, 

Babus Joges Ch tinder Hoy, llemendra Nath 
Hen, Saclihidanand Onpta and KaU'das Sarliar, 
for the Appellants. 

Babus Bepin Behnry GJinse and Nogendra 
Nath Ghosc, for the Respondent. 

JIJDGrMKNT. — This is an appeal under 
clause 15 of the Letters Patent from a 
judgment of Mr. Justice Richardson who 
has reversed the decree of the Subordinate 
Judge and passed a limited decree in the 


plaintiff’s favour. Tliis has given rise to 
two appeals, one by the defendants who 
claim that the decree of the Subordinate 
Judge should not have been disturbed, and 
another by the plaintiff who claims that the 
learned Judge was in error inasmuch as he 
did not establish the petitioner’s claim 
to an additional one-third share over and 
above the two-thirds decreed. 

The suit is one to recover hit as possession 
of land, and to understand the points in 
conflict between the parties, it will be 
convenient to refer to a rough map which 
has been placed before ns. From that it 
would appear that there is a public road 
running substantially north and south; that 
to the west of that road there is a rivulet 
called the Kondor, that between the road 
and the rivulet there is a plot of land 
described as containing 40 highas ; that to 
the east of the road and immediately 
adjoining it on its eastern side there is 
another piece of land said to contain 39 
highas. The plaintiff's claim extended to 
these two plots of land, but in the opinion 
of the lower Appellate Court, the plaintiff 
failed to establish his title to them inas- 
much as that Court was convinced, on 
a map and report of the Amin, that these 
two plots of land did not fall within Kotal- 
ghosa. Mr. Justice Richardson, before whom 
the case came on appeal, has varied the decree 
of the learned Subordinate Judge in so 
far as it relates to these plots of land and has 
held that tlie plaintiff is entitled to a decree 
in respect of them to the extent of a two- 
thirds share. He came to that conclusion 
upon the ground that the defendants by 
their written statement had not, in his 
opinion, put in issue the plaintiff’s title to 
those two plots of land. He would seem 
to have treated the silence in the written 
statement with regard to these plots of land as 
amounting to an admission by the defendants 
that the two plots were a part of Kotalghosa 
which belonged to the plaintiff, and did not 
appertain to the defendants’ nwuzah which 
lies to the west, Mottzah Molieshwarpur. In 
my opinion, that decision proceeds upon a 
misconception. In the first place, the 
Avritten statement is before the passing of 
the new Code of Civil Procedure and there 
was notliing in the Code of 1882 correspond- 
ing with Order Vill, rule 5, of the present 
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Code which provides that "every allegation 
of fact in the plaint, if not denied specially 
or by necessary implication, or stated to be 
not admitted in the pleading of the defendant, 
shall be taken to be admitted except as 
against a person under disability,” and I 
may here note under the new Code the effect 
of such failure to deny does not necessarily 
amount to a proof in the plaintiff’s favour, 
because there is a proviso to the rule ‘ that 
the Court may in its discretion require any 
facts so admitted to be proved otherwise 
than by such admission.” There was a 
distinct issue raised in the Court of the 
Munsif which covers the ground on which 
the lower Appellate Court decided in favour 
of the defendants. The tifth issue was in 
these terms, ' Does the entire land set forth 
in schedule (gha) of the plaint appertain to 
lot KotalghosaP If not, what portion there- 
of? What is the extent of the plaintiff’s 
(iar-patni and tjara interest in the said 
mahaVt'’* 

That issue, then, notwithstanding anything 
that may appear or not appear in the 
written statement, distinctly puts in issue 
the plaintiff’s title to the whole of the land 
claimed by his plaint, and it casts upon 
him, as indeed the law casts upon him, the 
obligation of proving his title to the whole 
of the land. In saying this, I do not over- 
look the fact that there was an unsuccessful 
application for amendment (ff the written 
statement. But to that and to the failure to 
obtain leave to amend, I am unable to attribute 
the consequences which in the opinion of the 
learned Judge follow. Any doubt is removed 
by the 5tli issue. Therefore, I hold that 
the 5th issue having formulated one of 
the points on which the parties went to 
trial, it was open to the lower Appellate 
Court to decide, as it did, that the plaintiff' had 
failed to make out title to the plots containing 
39 and 40 highas. Therefore, the appellants 
before us are entitled to have their appeal 
allowed: and it would follow from this that 
subject to the further point to which I 
will draw attention, the decree of the lower 
Appellate Court should be confirmed and the 
judgment of Mr. Justice Richardson set aside. 

This further point to which I am about 
to allude arises out of the contention of the 
plaintiff that he ought to have beeir given 
leave to amend his plaint so as to allege that 


even if the plots of 39 highas and 40 highas 
were outside the boundaries of Kotalgbosa, 
still the plaintiff, by adverse possession 
through his tenants or otherwise for the 
requisite statutory period, had acquired a 
right to that land, and that the right, if any, 
of the defendants in this land as owifers of 
the adjoining monza was extinguished by 
the provisions of the Limitation Act. There 
was an application to amend on those lines 
made as far back as the 2rid of February 
1 90 J, but it was disallowed by the Court of 
first instance on the following day; and I do 
not think that Ave should be justified now in 
saying that the Court was not within its rights 
or that it exceeded its powers in refusing this 
application — it was a matter for the exercise 
of its discretion; and it has exercised that 
discretion in a particular way. At the same 
time we appreciate that the case has taken a 
somewhat tortuous course, and that possibly 
the plaintiff may have been misled by the 
absence of a specific denial as to the 39 highas 
plot in the written statement, and that both 
the plaintiff and the defendants may have 
found themselves confronted Avith a result 
that they did not anticipate Avhen they saw 
the Amin’s report and the map. All these 
matters appear to me to justify a course 
Avhich has been suggestedasa possible solution, 
though not necessarily a satisfactory solution, 
of the plaintiff’s difficulties in regard to the 
39 highas plot. That suggestion is that the 
plaintiff should be entitled to abandon for 
the purposes of this suit so much of his 
claim as related to the 39 highas with liberty to 
institute a fresh suit in respect to those 39 
highas. The defendants through their Vakil 
have left this matter in our hands, and we think 
that ill the circumstances of the case it 
Avould be proper to alloAV the abandonment 
so that the result Avill be that the plaintiff 
will abandon bis claim in the suit to the 39 
highas lying to the cast of the public road, 
and we grant him permission so to do, with 
liberty to institute a fresh suit in respect of 
that subject-matter, that is the 39 
highas — what remedy be may seek is a matter 
with which we are not concerned. But this 
permission is only granted on tlie condition 
that the costs that will be thrown upon the 
plaintiff as the result of this litigation must be 
paid within six months of the arrival of the 
record in the lower Appellate Court as a 
condition precedent to the suit being brought* 
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The result then is that save as to so much 
of the claim as is abandoned, the decree of 
the {Subordinate Judge will be confirmed, for 
we think that it would not be right in this 
case for us to give effect to the prayer of the 
plaintiff to have the title to the additional one- 
third established ill this suit. If he has title, it 
is open to him to establish it in another suit 
brought for that purpose. 

The plaintiff must pay the costs, both before 
Mr. Justice Richardson and this Bench, of the 
appeal as well as the cross -appeal. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Lbttrus Patknt Appeal No. of 1011. 
July 7, 1913. 

Vre^ent : — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Justice Sir Asutosli 
Mookerjee, Kt. 

MONl LAL KAR CHO WDHRY — 
Appellant 
versus 

UMA CHARAN CHAKRAVARTY^- 
Rbsponuent. 

Judgment hatred ujxm evidence not on vccovd 
Md uKidc in aocond appeal — Statement of puiiies in 
'pvevioua litigation relied on miiiyt he legulaily proiea. 

The High Court would &ot aside a judgment based 
upon evidenco wliieh is noton the record. 

If the plaintiff relics upon any statemcmt by the 
defendant or his Pleader made in a previous litiga- 
tion between the parties, that statement must bo 
regularly prov^ed. 

Letters Patent Appeal from the following de- 
cision of Mr. J usticeCoxo, dated the 26th May 
lOlljiiiappeal from Appellate Decree No. 2562 
of 1909, against that of the District Judge 
of 24-Pergaims, dated the 13th August 1909, 
reversing that of the Munsif, 3rd Court of 
Alipur, dated the 27th April 1909. 

CoxE, J.— This is a suit for recovery of certain 
land, on the allegation that it is included 
within the land bonglit by the plaintiff 
at an auction sale held in execution of a 
mortgage decree. 

Tlie Munsif held that the plaintiff had 
failed to prove his title, and dismissed the 
suit. 

On appeal the District Judge held that 
land now in suit had been adihitted by the 
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defendant in previous suit to belong to the 
plaintiff and gave the plaintiff a decree. 

The defendant appeals to this Court. 

The previous suit to which I have referred 
was brought by the defendant; and in that 
case the question what land was included within 
the sale certificate, which is the foundation of 
the present case, was in controversy and was 
tlie subject of a local investigation by a 
Commissioner. The Pleader for the present 
defendant in the course of that local investiga- 
tion pointed out certain land as being included 
in the present plaintiff’s sale certificate. The 
judgment of the learned District Judge is 
certainly open to a good deal of criticism. He 
remarks that in the defendant-respondent’s 
suit there was a compromise decree and in the 
terms of the compromise, it was set out that 
the lands for which the plaintiff -appellant 
now sues should he handed over to the ap- 
pellant-plaintiff.” There was no compromise 
in that suit; and the learned District Judge 
appears to be wrong in this respect. But, 
inasmuch as he subsequently say.s; “The 
compromise decree is not evidence one way 
or another,” it appears to me that 1 cannot, 
on the strength of this mistake of the learned 
District Judge, wdiich cannot have influenced 
his decision, set aside his judgment. Apart 
from that error in his judgment, it seems to 
me that the conclusions at which he arrived 
are conclusions of fact, which I cannot 
disturb. 

It is evident tliat the present defendant’s 
Pleader admitted in the former suit that 
certain land was included within the plaintiff’s 
sale certificate. It is argued that the defend- 
ant’s Pleader cannot he regarded as being 
his agent, .so that an admission by the Pleader 
would bo evidence against the defendant 
because the admission made related to land 
which was not the subject of the former 
suit. But 1 think this contention cannot he 
maintained. The question which the Com- 
missioner was dealing with was as to what land 
'was included within the present plaintiff’s 
sale certificate. That was an area of 6 highas] 
and if the Pleader attempted to show that 
some of the lands which were then in suit 
were not included within the 6 highas, because 
certain other land, which he pointed out to 
the Commissioner, was part and parcel of 
those 6 highas, that would certainly come 
within the scope of the suit; as the learned 



INDIAN OASES. 


572, 

MONI lAt V. VMA CHAKAN CHAKBAVABTY. 
District Judge says: — “The defendant-respoud- 
eiit then said in that suit that the lands 
which the plaintiff-appellant had taken, 
wore not the lands to which he is entitled. 
The lands to which ho was entitled were, 
so said the defendant, respondent then, the 
lands for which the plaintiff-appellant now 
sues.” As a matter of fact, the statement 
was not made by the defendant himself, hut 
by the defendant’s Pleader. But the meaning 
of the learned District Judge is perfectly 
clear, that the defendant by himself or by 
his Pleader endeavoured to avert certain lands 
then in suit being taken by the plaintiff, by 
pointing out other land, that is to say, the 
land now in suit, as being included within 
sale certificate. It appears to me that, apart 
from any question as to whether such 
a statement would be conclusively binding, 
it certainly is evidence agaiii.st the defendant 
and I do not think that the learned District 
Judge has regarded it as more than evidence. 
For he says subsequently: — “On the strength 
of the defendant-respondent’s own previous 
statement the plaintiff is entitled to a decree, 
unless the defendant, respondent, can .show 
that that previous statement was wrong.” 
So that clearly he fully understood tlnit this 
admission was not conclusive and could be 
rebutted. . 

It has been argued that the learned District 
Judge has not considered at length the 
question whether the land to which the 
admission in former suit related is identical 
with that now in suit. But clearly he has 
found that these lands are identical; and I 
see no reason to suppose that he has not 
arrived at that conclusion on a consideration 
of the evidence. 1 do not quite see in what 
other way he could have arrived at it. The 
learned District Judge’s finding, then, as it 
appears to me, amounts to a finding that the 
land now in suit is included within the plaint- 
iff’s sale certificate based on the evidence of 
an admission in the previous suit made by 
the agent of the defendant. That seems lo 
me a decision of fact which 1 cannot disturb. 

The appeal must bo dismissed with costs. 

Babn iSasi Selthar Bote, for the Appellant. 

Babn Sib Chunder Palit, for the Kespond- 

JUDGMENT. — This is an appeal under 
clause 15 of tlie Letters Patent apaijist a 
judgment of Mr. Justice Coxe by. which 
he has confirmed a judgment of Mr. ll< e 


rioii 


who had reversed the decision of the Court 
of first instance. 

Tlie plaintiff sued to recover possession of 
land from the defendant. The Court of first 
instance found in favour of the defendant 
and dismissed the suit. Upon appeal the 
District Judge has reversed that decision and 
decreed the suit. 

On behalf of the defendant the judgment 
of the District Judge was assailed before 
Mr. Ju.stice Coxe on the ground that it was 
based on evidence not on the record. Atten- 
tion was drawn particularly to two statements 
in the judgment. The District Judge states 
in one place that a previous suit between 
the parties was compromised. The statement 
is admittedly erroneous. The suit to whicli 
reference is made, was not compromised, 
but what is stated to have been compromised 
was another suit, but the parties to that suit 
are not before the Court. Mr. Justice Coxe, 
however, stated that this error was immaterial 
because the learned Judge in the latter portion 
of his judgment states that the compromise 
decree is not evidence one way or anotlier,' 
though in an earlier portion he sets out tlie 
terms of the supposed compromise. 

The second statement in the judgment to 
which exception was taken by the defendant, 
was that the defendant-respondent had 
in his own previous statement in the earlier 
suit admitted that tlie land in controversy 
belonged to the plaintiff’. It is pointed out 
that the defendant did not make any such 
statement. It transpires, however, that the 
Pleader for the defendant made some state- 
ment before the Commissioner appointed in 
that suit. But on an examination of the 
present record, it is plain that that statement 
is not put in evidence. Jn fact, the previous 
suit related to a different property, and the 
allegation of the plaintiff is that before the 
Commissioner who made the local inquiry 
in that suit the Pleader for the defendant 
stated in regard to the land in dispiite 
that it did not belong to bis client. This 
•statement has not been proved. But even if 
it was proved, the question would arise 
as to the weight to be attached to it, 
because it has been argued on behalf 
of the appellant tliat tlie Pleader liad no 
authorily to make an admission relating 
to a property not the subject-matter of 
that }-uit, and with refcrei ce to which be 
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presumably had no instructions. It is plain, 
therefore, that the judgment of Mr. Roe 
is based upon evidence which is not on 
the record. Jf that evidence is excepted, 
whether tlie remainder of the evidence is 
sufficient to support his judgment it is 
impossible for us to say in second 
appeal. 

The result, therefore, is that tliis appeal 
must be allowed and the judgment of Mr, 
Justice Coxe as also that of Mr. Roe 
which was confirmed thereby sot aside. 
The case will be remanded to the lower 
Appellate Court in order that it may be 
re-tried with some approach to regularity. 
If the plaintiff relies upon any statement 
by the defendant or his Pleader made in 
the previous litigation between the parties, 
that statement must be regularly proved. 
The District Judge will bo at liberty to 
give such directions as he may think 
necessary for the reception of additional 
evidence. If such additional evidence be 
given on one side, it Avill be obviously 
open to the other side to give rebutting 
evidence. 

Costs will abide the result. 

Appeal allowed ; Case sent hack. 


MADRAS HICH COURT. 

Second Civil Acckal No. 2894 of 1912. 
August 11, 1914. 

Present: — Mr. Justice Ayling and Mr. Justice 
Tyabji. 

MUTHUKRISHNA lYANGAR and others 
— Dependants — Appellants 
versus 

SANKARANARAYANA IYER and another 
— Plaintiffs — Respondents. 

Adverse possession — Uiudu co-parcener's possession 
when adverse - Transferee of such co-parcener^ title of. 

Possession, which cnii bo roforrccl to a lawful title, 
cannot bo ndverso. 

A Hindu co-parcener’s possession is not adverse to 
other co-parconers unless they have notice of his 
purporting so to hold the property. A person hold- 
ing pro])orty with limitations cannot pass to a trans- 
feree a title free from those limitations. 

Peria Aiya Anibalani v. Shanmiigasundaramf 22 Ind. 
Cas. 615; 1 L.W. 119; 16 M. L. T. 112; 26 M. L. 
J. 140; Corea v. Appu}\amy^ ( 1912) A. C. 230; 81 L. J. P. 
0. 161; 106 L. T. 836, followed. 


The transferee of a Hindu co-parccner’s interest 
doo.s not stand on a higher footing than the co- 
parcener himself and cannot claim title by adverse 
possession without sotting up an adverse title to the 
knowledge of the other co.j)arccnors. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Ramnad 
at Madura, in Appeal Suit No. 9.38 of 1911, 
preferred against that of the Court of the 
District Munsif of Manamadura in Original 
Suit No. 536 of 1910. 

FACTS. — Tlie suit was for redemption 
of certain immoveable properties belonging 
to the joint Hindu family consistingof plaintiffs 
and defendants Nos. 1 and 2, all of whom 
usufructuarily mortgaged the entire pro- 
perty to 3rd and 4th defendants. Defendants 
Nos. 1 and 2 sold the property to defendants 
Nos. 5 to 7 without tlie knowledge of plaintiffs 
who were living in Travancore, asking 
them to redeem the mortgage to defendants 
Nos. 3 and 4. The defendants Nos. 5 to 7 
accordingly redeemed the mortgage and 
remained in possession. T!.o prnpoi4ies were 
admittedly in possession of the 1st and 2nd 
defendants at the time of the sale. Defend- 
ants Nos. 5 to 7 who were in possession 
contested the suit on the grounds that the 
whole property including the interest of 
the plaintiffs, was sold to them by defend- 
ants Nos. 1 and 2, that since the purchase 
they wore in possession thereof for over 
twelve years and had perfected their title 
by adverse posses.sion, and that the suit 
was, therefore, barred. The lower Courts 
held that the suit was not barred and deci*eed 
the suit in favour of the plaintiffs. 
Defendants Nos. 5 to 7 thereupon appealed 
to the High Court. 

Mr. G. 8. Venkatachariar, for the Appel- 
lants : — The appellants have derived title 
to the whole property under the purchase, 
and not merely to the interests of the 
defendants Nos. 1 and 2. They have been 
in possession for over twelve years and have 
perfected their title by adverse possession. 
The defendants Nos. 5 to 7 were perfect 
strangers to the family and their riglits as 
honafide purchasers will certainly stand on 
a higher footing than those of defendants 
Nos, 1 and 2. Though the possession of 
the latter cannot be adverse to the other 
co-parceners unless they had notice of it, 
this principle does not apply to their 
transferees. 



574 


INDIAN OASES. 


[1914 


MUTHUKRISHN AIYANGAR V. SANKARANARAYANA IYER. 


Mr. N, llajagopalacharLar, for the Re- 
pondents : — The defendants Nos. 5 to 7 
cannot have higher rights than their vendors, 
defendants Nos. 1 and 2, and as the latter can- 
not have adverse possession against their 
co-owners, the plaintifEs, unless they prove ex- 
clusion to ^heir knowledge, which proof the 
lower Court find in this case to be absolutely 
wanting as the plaintiffs were living in 
Travancore for a long time, the defendants 
Nos. 5 to 7 cannot claim a right by adverse 
possessivm. See Ittappan v. Manarikrama 
(1). Moreover the sale-deed under which 
defendants Nos. 5 to 7 purchased men- 
tions the usufructuary mortgage. The defend- 
ants Nos.. 5 to 7 having obtained possession 
only by virtue of their having redeemed 
the said mortgage, they stand in respect of 
plaintiff only as mortgagees and no mortgagee 
can set up adverse possession, as his title 
to possessum arose under the mortgage. 
Dalton V. Fitzgerald (2). See also the recent 
Full Bench judgment in Feria Aiya 
Am>halam v. Shunmugasundaram (3) which 
shows that a mortgagee cannot have a title 
by adverse possession unless it is claimed to 
have been with the knowledge of the 
mortgagor, 

JUDGMENT. 

Tyabji, J. — The question involved in this 
appeal is whether plaintiffs’ right as against 
the defendants Nos. 5 to 7 to redeem certain 
mortgaged properties, is barred by limitation. 

The plaintiffs and the defendants Nos. 1 
and 2 were co-parcener.s, jointly interested 
in the property referred to in the plaint. The 
defendants Nos. 1 and 2 were in possession 
of the property. Their possession, it is 
admitted, must in law be considered as the 
possession of all the co-parceners, as it is 
not alleged that to the knowledge of the 
plaintiffs, the defendants Nos. 1 and 2 as- 
serted a title adverse to their co-parceners. 
The defendants Nos. 1 and 2 sold the pro- 
perty — they could alienate only their own 
interest in it — ^to the 5th defendant. The 
6th and 7th defendants are the undivded sons 
of the 5th defendant. The 5th to 7th defend- 

(1) 21 M. 153 at p. 166; 8 M. L. J. 92. 

(2) (1897) 2 Ch. D. 86 at p. 93; 66 L. J. Ch. 604; 76 
L.T.700;46 W.R.685. 

(3) 22 Ind. Cas. 616; 26 M. h. J. 140; 1 L. W. 119; 
16 H, u T. m 


ants, who are the appellants before us, 
claim to have derived title to the whole 
property from the defendants Nos. 1 and 2 
contending that the whole of it, and not 
merely the rights therein of the defendants 
Nos. 1 and 2, was purported to be sold to 
the 5th defendant by the defendants Nos. 1 
and 2 in 1890, that the 5th defendant 
was put into possession of the property 
and asserted a title in himself adverse to 
the plaintiffs since 1890, and that when the 
suit was instituted, the plaintiffs were barred, 
inasmuch as the title of the 5th defendant 
had then become perfected by twelve years’ 
adverse possession. It is not alleged that 
the plaintiffs had knowledge of» tlie fact — 
if it be a fact — that the 5th defendant was 
asserting title in himself adverse to the 
plaintiffs. It is alleged, however, that the 
rights of the 5th defendant, as a stranger 
who had purchased the property, stood on 
a higher footing than those of liis vendors, 
the defendants Nos. 1 and 2, that though, 
if the defendants Nos. 1 and 2 had themselve.s 
continued to be in possession, they coul 1 not 
have effectually set up a title adverse to 
their co-parceners, the plaintiffs, without 
notice of that claim to tlie plaintiffs, yet 
that the defendants Nos. 1 and 2 could 
transfer riglits in favour of a stranger 
(viz., the 5th defendant) free from this 
imperfection — so that the possession of the 
5th defendant Wi)nld be adverse to tho 
plaintiffs without such notice. In other 
words, the argument is that though one co- 
parcener’s possession cannot be considered 
adverse to the other co-parceners, unless 
those other co-porceners have knowledge that 
such possession is being held adversely, yet 
if the co-parcener in possession purports 
to transfer the whole of the co-parcenary 
property to a third party, then that third 
pcarty’s rights are higher and his possession 
may be adverse to those other co -parceners 
without such knowledge. 

This ! rgument is opposed to principle. 
A CO -parcener holds property under conditions, 
one of which, for the present purposes, may 
be described as the disability to claim that 
his possession is adverse to that of the other 
co-parceners, unless they have notice of his 
purporting so to hold the property. It is 
difficult to understand how a person holding 

property with limitations can pass to a 
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transferee a title free from those limitations. 
If any authority is needed for the proposition 
that the conditions under which the tran.sferee 
holds the property must be the same as those 
under which the transferring co-parcener 
held it, it seems to me to be furnished by 
the following words o;^Sankaran Nair, J., in 
Peria Aiya Amhalam v. Shunmngasnndaram 
(3):- 

These decisions also seem to be consistent 
with principle. When the owner of the pro- 
perty in possession is dispossessed, the trespas- 
ser’s possession is clearly adverse to him 
from its inception, as, to his knowledge, 
the property is held against his will, and he 
must assert his right within twelve years 
of his dispo.ssession. But if his mortgagee, 
who has been placed in possession by him, 
is followed by another person, there is no pre- 
sumption in law that such possession was taken 
without any right. He may bo an assignee 
of the mortgagee, or one who purchases 
the mortgage as a mortgage; or ho may be 
an adverse claimant to the mortgage right. 
Where more tlian one inference may be 
drawn, that inference should not be dra^^ ' 
which imputes a wrongful act to a persoi 
The defendant has, therefore, to show thu 
he took possession of this property as 
absolute property in contradistinction to 
mortgage property. Nor is this sufficient; 
as his possession may be consistent with 
the mortgagor’s title, the mortgagor must 
obviously have notice that he is holding 
it as absolute property in denial of any 
right in him. Otherwise no laches can 
be imputed to him and the possession can- 
not be said to be adverse.” 

The judgment of Sankaran Nair, J., 
was delivered when he was sitting in the 
Full Bench. It was concurred in by the 
other members forming the Bench and thus 
/leserves special weight. It is true that 
he was dealing with the case of a person 
holding possession when a mortgagee was 
entitled to be in possession, and here we 
have the case of a person deriving title 
from a co-parcener. But the principle of 
the decision is applicable. The principle is 
alluded to by Sankaran Nair, J., in the 
passage cited and it is stated in the follow- 
ing striking words by Lord Macnaghten in 
a case whore the assignee of the co-parceners 
^ho were out of possession were suin^ the 


co-parcener in possession for partition. — It is 
clear from what Lord Macnaghten says that 
the principle underlying these rules of law 
is not based on any narrow reason specifi- 
cally applicable only to co -parceners and 
inapplicable to transferees from co-parceners, 
He says in Corea v. Appuhamy (4) : — 

“Assuming that the possession of Iseris 
has been undistuiffied and uninterrupted 
since the date of his entry, the question 
remains. Has ho given proof, as he was 
bound to db, of adverse or independent 
titler' His title certainly Avas not independent. 
The title was common to Iseris and to 
his three sisters. On the death of Elias, 
his heirs had unity of title as well as unity 
of possession. Then comes the que.stion, Was 
the possession of Iseris adverse The 
District Judge held that I.seris ‘entered in the 
character of sole heir or plunderer’. ‘Which- 
ever it was’, says the learned Judge, ‘so 
he continued, and acknoAvledged no title 
in any one else. He has acquired a good 
prescriptive title’. It is difficult to under- 
stand Avhy it should be suggested that I.seris 
may have entered as plunderer’. He was not 
Avithout his faults. He is described by the 
learned Judge, who decided in his favour, 
as ‘a convicted forger and thief’ and 
‘expert not only in crime and incarceration 
but also in perjury’. But it is perhaps 
going too far to hold that he Avas so fond 
of crooked Avays and so bent on doing 
Avrong that he may have scorned to take 
advantage of a good legal title and may 
ha\e preferred to masquerade as a robber 
or a bandit and to drive away the officers 
of the Court in that character. It is not 
a likely story. But Avould such conduct, 
Avere it conceivable, have profited him ? 
Entering into possession and having a 
lawful title to enter, ho could not divest 
himself of that title by pretending that 
he had no title at all. His title must 
have enured for the benefit of his co- 
proprietors. The principle recognised by 
Wood, V.^ C., in Thomas v. Thomas (5) holds 
good. Possession is never considered 
adverse if it can be referred to a lawful 
title.’” 

(4) (1912) A. C. 230 at pp. 235, 236; 81 L. J. P. 0 
151; 106 L. T 836. 

(6) 2 K. and J. 79 at p. 83; 25 L. .T. Ch, J59; 1 Jiir, 
(n. b.) 1160; 4 W. R, 135; 69 E. R. 70 I; 110 R. R. I 07 , 
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Applying these principles there is no 
reason why the possession o£ the 5bh 
defendant should be held to have been 
adverse; his possession can, and ought, it 
seems to me, to be referred to a lawful 
title derived from the defendants Nos. 1 
and 2. That title was not adverse to the 
plaintiffs. 

The second appeal should, therefore, 
in my opinion, be dismissed with costs. 

Ayling, J. — I agree. 

Appeal dtsrnissed. 


MADRAS HIGH COURT. 

' Second Civil Appeal No. 1557 op 1912. 
July 27, 1914. 

Fremit: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

BIR MAHAMKD ROWTHER— Defendant 
— Appellant 

’ versus 

NAGOOR ROWTHER and another — 
Plaintiffs — Respondents. 

Mortgage — Redemption — Moiigayor, iihether can rc> 
deem before expiry of term fixed. 

A mortgagor cannot rodoom his niortgago before 
the expiry of the term mentioned in the mortgugc*- 
deed unless there is a contract to the crnitrary in 
his favour.! 

Bal-htaivar Begam v. Humini Khanum, 23 Ind. Cas. 
355; 18 C. W. N. 586; 26 M. L. J. 474; 12 A. L. J. 
473; 19 C. L. J. 477; (1914) M, W. N. 411; 15 M. L. T. 
889; 16 Bom. L. R. 344; 1 L. W. 813; 36 A. 195 (P. C.), 
followed. 

Bose Ammnl v. Rajnrathvani Arnmaf 23 M. 33, 
overruled. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Trichinopo- 
iy, in Appeal Suit No. 306 of 1911, pre- 
ferred against that of the District Munsif of 
Srirangara in Original Suit No. 177 of 
1910. 

Mr. N. F-ajagopalachariar, for the Appel- 
lant. 

Mr. K. V. Krishnamoami Aiyar, for the 
Respondents. 

JUDGMENT. — We must follow the Privy 
Council ruling in Bakhtawar Begam v. Hmaini 
Khanum (l) and if there are some observa- 
tions in BoseAmmal\,Bajarathnam Ammal(2) 
which cannot be reconciled with that ruling, 
those observations must be held to be over- 

(1) 23 Ind. Cas. 355; 18 C. W. N. 586; 26 M. L. J. 
474; 12 A. L. J. 473; 19 C. L. J. 477; (1914) M. W 
N. 411; 15 M. L. T. 389; 16 B. L. R. 344; 1 L. W. 813; 
36 A. 195 (P. C.). 

(2) 23 M. 33. 


ruled. The effect of the Privy Council 
ruling is that the mortgagor cannot be 
allowed to redeem the mortgage before the 
expiry of the term mentioned in the mort- 
gage-deed unless there is a contract to the 
contrary in favour of the mortgagor. There 
is no evidence of any such contract in this 
case. The usufructuary mortgagees (plaint- 
iffs) are, therefore, entitled to remain in 
possession for the seven years’ term agreed 
upon between themselves and the mort- 
gagors and hence they cannot be redeemed 
by the appellant (3rd defendant who is a 
purchaser of the mortgagor’s right) in this 
suit which was brought before the terra of 
seven years expired. 

This is the only arguable point in this 
second appeal and as that has failed, we 
dismiss tlie second appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 63 op 1912. 

July 9, 1913. 

Present : — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

DEVENDRA NATH CHOWDHRY-- 
Appellant 
versus 

ANNADA HADI — Respondent. 

.Tiulgment — Meaning uncertain— Set aside for 

uncertainty. 

Where the first Court formulated the question for 
trial in a compound sentence eminently calculated 
to lead to an uncertainty in the judgment, as to what 
the view of the Court was on each of the parts of 
which that compound was made up, the High Court 
set aside the judgment on the ground that it did 
not know what the judgment meant. 

Letters Patent Appeal against the following 
decision of Mr. Justice Richardson, dated 
the 8th July 1912, in Appeal from 
Appellate Decree No. 1805 of 1910, 
against the decision of the Officiating 
Subordinate Judge, second Court of Mymen- 
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singh, dated the 21st February 1910, 
reversing that of the Munsif, second Court, 
Mymensingh, dated the 27th July 1909. 

Richardson, J, — This appeal is preferred 
by the plaintiff in a suit which he 
brought to eject the defendant from 
certain land on the ground that the 
defendant held the land under the plaintiff 
upon a service tenure and has refused 
to perform services which were properly 
required from him. The relationship of 
landlord and tenant between the 
parties is not disputed. The question at 
issue is thus stated by the Subordinate 
Judge, ^whether the land in suit was 
the mnjurai land of the defendant and 
wliether he is liable to be ejected from 
it?” Having stated that question in 
these terms the Subordinate Judge observed 
in the first place that the plaint does not 
disclose exactly what services the defendant 
was required to render to the plaintiff for 
holding the land in suit. The plaint is 
very vague on this point. Then the 
Subordinate Judge referred to the suggestion 
made on the plaintiff’.s side that the 
defendant had refused to carry a palanquin 
for the plaintiff. As to that he finds 
that the refusal occurred many years 
before and that it was not an imporper 
refusal or a refusal of service which the 
plaintiff was entitled to demand. After 
referring to the various witnesses called 
for the plaintiff, to whose evidence he 
does not appear to attach great weight, 
the Subordinate Judge observed that the 
plaintiff had been present in the Court but 
had not ventured to go into the witness-box. 
He then says, “from the evidence adduced 
I do not find what was the cause of action in 
this case.” That may be taken as his first 
conclusion. A little later he states what 
may be described as his second conclusion 
in these terms: From the evidence adduced, 
I am not satisfied that the defendant is a 
mujurai tenant and that ho was unwilling to 
render any service excepting that of 
palki-hefivev to plaintiff.” In the result the 
Subordinate Judge differing from the first 
Court set aside the decree of that Court 
and dismissed the suit. What is contended 
here on the plaintiff’s behalf is that the 
Subordinate Judge’s conclusions or rather that 
the second of his two conclusions' is insufficient 
tp support a decree of disn^issalt In iqy opinion, 


if his judgment be read as a whole and if 
the conclusions arrived at be read with the 
question propounded for trial, it is clear 
that what the Subordinate Judge intended to 
convey, was that he was not satisfied that 
the plaintiff had succeeded in proving that 
the defendant was a mujumi tenant, or a 
tenant holding upon a service-tenure and 
that he was not satisfied that the plaintiff 
had succeeded in proving that the defendant 
was unwilling to render any services proper 
which might lawfully be demanded from 
him. In my view the two propositions of 
which the second conclusion is composed, are 
diffiorent ways of stating the same thing. 
The learned Vakil for the plaintiff argues 
that the two propositions are to be read 
together as meaning that the learned Sub- 
ordinate Judge was not satisfied that the 
defendant was a mujnrai tenant, unwilling to 
render services to the plaintiff. So reading 
the conclusion, the learned Pleader argues 
tliat it was insufficient inasmuch as in his 
written statement the defendant denied hav- 
ing ever performed any mujnrai services and 
bis liability to perform such services. In my 
opinion the second 'conclusion is capable of 
the construction which I have put upon it 
and that construction is more consistent 
with the judgment, if read as a whole. No 
doubt the Subordinate Judge has not found 
expres.sly that the defendant holds his land 
at a money rent but as I conceive, he has 
sufficiently found that the plaintiff has fail- 
ed to e.stablish his right to eject the defend- 
ant upon the ground which he put forward. 
That being so, the suit was properly dismissed 
by him. 

In that view the appeal is dismissed with 
costs. 

Babus Dwarha Nath Chucherhutty, Sasadhar 
Roy and Kali Kiiikar Ghncherhnttyy for the 
Appellant. 

Babu Nares Chandra 8 inha, for the 
Respondent. 

JUDGMENT. — This is a suit to recover 
khas possession of land on the ground that it 
was held by the defendant on a service 
tenure, and that the defendant having refused 
to perform the service the plaintiff is now 
entitled to recover the land. 

The Munsif decided in the plaintiff’s 
favour. This decree was reversed by the 
lower Appellate Court, and the decree of 
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reversal has been confirmed by Mr. Justice 
Richardson on appeal to this Court : From 
Mr. Justice Richardson’s judgment the 
present appeal has been preferred. 

The plaintiff complains that the judgment 
of the lower Appellate Court leaves it 
uncertain whether the land has been held as 
a service tenure or not, and after the best con- 
sideration I have been able to give to this case, 
I think that is made out. There are expres- 
sions in the judgment which may go to show 
that in the opinion of the learned Subor- 
dinate Judge the refusal of the services has 
not been made out, and so n:) cause of a^'tion 
is established. On the other hand, there is a 
somewhat uncertain expression ti the effect 
that the Judge was not satisfied that the 
defendant was a mnjumi tenant and that he 
was unwilling to render any service except 
that of a palkl-hexrer to the plaintiff. There 
is a source of error larking in that sentence 
— ^I am unable to say with anything like 
confidence what it means, whether it is that 
the Judge negatives the proposition as a 
whole or whether he negitives each part of 
it. This is the result of the unhappy way 
in which he formulated the question for trial; 
for these two, we have a compound sentence 
eminently calculated to lead to an uncertainty 
as to what the view of the Court was on each 
of the parts of which that compound is made 
up. Therefore, in my opinion, the decree of 
the lower Appellate Court must be set aside, 
not on the ground that we have now come to 
the conclusion that it was erroneous, but on 
the ground that we do not know what it 
means. The issues by which this case must 
be determined are these : (1) Is the land in 
suit the mujurai land of the defendant F (2) 
If so, what were the services to be rendered 
by the defendant in respect of that land ? 
(3) Has the defendant refused to perform 
those services ? (4) Is the defendant liable 

to be ejected, if he has so refused F And (5), 
if the defendant is liable to be ejected, then 
on what terms F 

We must accordingly reverse the judgment 
of Mr. Justice Richardson as well as the 
decree of the lower Appellate Court and send 
back the case to the lower Appellate Court for 
fresh determination in the light of these 
remarks. 

The costs hitherto incurred in this litiga- 
tion will abide the result. 

Judgment reversed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 727 op 1912. 

July 16, 1914. 

Present — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

PULINHOLIYIL MURIKOLI RAMAN 
N AMBI AR — Plaintipp — Appb llant 
versus 

PUTHALATH KAKKOTAN RAMAN 

NAMBIAR — Dependant — Respondent. 

Mdahar L^io — MeloHarth — Validity — Adiqii^te ne* 
cesaity, 

A m.dchirth cannut be upheld unless there was 
adequate neoessity or unless the grant of it was 
b'>ne{ioial to the larwad. 

Karyan Kandy Paftupurail Cheria Chirihimlan v. 
AylUctth Kti^hUafh Krinhu^n Nambiar, 10 Ind. Oas 
391; 12 M. L. T. 600, and Second Appeal No. 877 of 
1911, followed. 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 359 of 1910, preferred against that 
of the Court of the District Munsif of 
Tellicherry, in Original Suit No. 449 of 1908. 

FACTS. — The suit was by the present 
karnavari of a Malabar tarwad for a declara- 
tion that a mdlch'irtk given by a decease I 
karnaoan before the e.xpiry of the term in the 
original demise (jeanom) was not valid and 
binding on the tarwad. The lower Court 
held that tlie granting of a melcharfk was an 
ordinary incident of a karnavaris manage- 
ment of a tarwad and that the grant was 
binding on the tarwad unless it was shown 
that it was made to benefit the karnavan or 
his sons at the expense of the tarwad and to 
defraud the same, or that it was made for 
purposes other than legitimate and so not 
binding on the tarwad. It, therefore, dis- 
missed the suit. The plaintiff appealed to 
the High Court. 

Mr. K, Gooinda Mamr,for the Appellant; 
The view taken by the learned District Judge 
is opposed to the ruling of this Court in 
Karyan Kandy Pattupurail CheriaOhirikandan 
V. AylUath Kmhitath Kriahnan Nambtar (1) 
and Second Appeal No. 877 of 1911. The 
whole judgment of the lower Appellate 
Courtis vitiated by this erroneous view of the 
law. If the alienee wants the alienation to 
be upheld he must show either the existence 
of necessity or that the alienation was 
beneficial to the tarwad, 

Mr. 0, V, Anantakrishna Aiye)\ for the 
Respondent, argued contra, 

(1^ 16 Tnd. Oftg. 891t 12 M. L. T. 600. 
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JUDOMENT.^-The learned District 
Judge’s view seems to be that the alienee from 
a "karnavan under a malcharth granted before 
the expiry of the terms mentioned in previous 
fcawow-deeds need not prove adequate 
necessity for the grant of such a melchaHh 
and that even if the melcharfh was not ‘ a wise” 
transaction, it cannot be set aside at the 
instance of the succeeding karnavan unless 
it is proved that it was a transaction intended 
to benefit the karnavan or his sons at the 
expense of his family or to defraud the 
tarwad. This view is opposed to the decision 
of this Court in Karyan Kandy FattapuHal 
Cheria Chtrikandan v. Aylliaih Knshitath 
Krishnan Nnmhkir (1) and Second Appeal 
No. 877 of 1911. The melcharth cannot be 
upheld unless there was adequate necessity or 
unless the grant of it was beneficial to the 
tnnvtvh The learned Judge’s decision is 
vitiated by liis having misdirected himself on 
the law governing the consideration of the 
question involved. We set it aside and 
remand the case for the decision of tlie 
appeal before him de novo. The costs in this 
Court will abide and follow the result. 

Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1643 op 1912. 

August 26, 1914. 

Present '. — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
JAGATHAMBA AMMAL— Dependant 
No. 1 — Appellant 
versns 

RAMASWAMI IYENGAR— Plaintiff and 
ANOTHER — Dependant No. 3 — Respondent. 
Civil Procedure Code {^Act V of 1908), 8, l7, O li, 
r. 2, cl. 3— 2’?ro different' treepa sees — Bar of second 
suit — Test — Cause of action ^ significance of. 

Where the title of the plaintiff is the same and the 
irespasser*defendant is the same defendant in both 
suits, the question whether the second suit is barred 
by the first, under Order II, rule 2, clause 3, Civil 
Procedure Code, depends upon the answer to the 
following question, namely, “Did the two trespasses 
take place in or about the same time and as part of 
tlie same transaction so that the two trespasses 
might be considered (taking a commonsense 
view of the facts) as a single transaction forming one 
and the same cause of action?” 


If both trespasses had tiken place before the 
first suit had been brought, Order II, rule 2, clause 3, 
might be a bar to the second suit but not otherwise. 

The High Court rulings on the point discussed. 

The phrase “cause of action” in Order II, rule 2, 
clause 3, is used in a more comprehensive sense than 
it is used in section 17. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Trichinopoly, in Appeal Suit No. 395 
of 1911, preferred against that of the Court of 
the District Munsif of Namakal, in Original 
Suit No. 198 of 1910. 

Mr. G, S. Bamachandra Aiyer, for the 
Appellant. 

Mr. G. Kri.dinamachartarAorthe Respondents. 

This second appeal coming on for hear- 
ing on 19th January 1914, and having stood 
over for consideration fill the 26th January 
1914, the Court delivered the following 

JUDGMENT. — We cannot go in second 
appeal behind the findings of fact in the 
lower Appellate Court’s judgment. On 
those findings no question of limitation 
arises. As regards the contention that the 
purchase in Court auction by the decree- 
holder’s agent was without obtaining the 
permission of the Court under section 294 
of the Civil Procedure Code and cannot, 
therefore, be recognised as conferring any 
title on the Court auction -purchaser or 
his principal, this question was argued before 
this Court in Second Appeal No. 1263 of 1911 
and the above contention was overruled 
with the remark that this was an objection 
that could be raised only by the parties 
to the suit and not by a stranger like 
the 1st defendant” (who was the appel- 
lant in Second Appeal No. 1263 of 1911 and 
is also the appellant in the escond appeal 
before us). 

The only other question of law remain* 
ing to l>e considered in this second appeal 
is whether Order II, rule 2, clau.se 3, Civil 
Procedure Code, (section 43 of the old Code) 
bars the plaintiff from bringing the pi^esent 
suit in respect of the plots (c), (c), (/), 
(g) and (h). The plaintiff’s right to pos- 
session arose on the death of one Amman! 
Ammal in January 1905. The 1st defend- 
ant trespassed on a land which might be 
called item 1 and also on the plaint plots 
(c), (c), (/), (gr) and (h) after January 
1905. There is nothing to show that the 
trespass on item 1 was on the very same 
date as the trespass on plaint plots (o), (e), 
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(/), (q) and (h)> is there anything to 

show that that trespass Avas on a different 
date or on a different occasion. The learned 
District Munsif evidently thought that the 
question Avhether the trespass on item 1 by 
the 1st defendant was part of the same 
transaction as the trespass on plaint plots 
(c), (e), (/), (g) and (A), had little 

bearing on the decision of the question 
whether the present suit is barred 
by the plaintiff’s failure to include 
these plots along with item 1 Avhen the 
plaintiff brought a previous suit, Original Suit 
No. 100 of 1908, against this same 1st 
defendant for recovery of item 1 alone. In 
paragraph 10 of his judgment the learned 
District Munsif has argued that the mere fact 
that item 1 and the lands noAV in dispute 
passed to the plaintiff under the same title, 
did not make the cause of action in Suit 
No. 100 of 1908 and the cause of action 
in the present Suit No. 198 of 1910 the same 
and that that fact by itself did not oblige 
the plaintiff to file a single action for the 
recovery of both item 1 and the disputed 
plots. The District Munsif held that because 
the evidence relating to the possession and 
enjoyment of the plaint lands and the title 
set up thereto by the defendants should 
necessarily be different from the evidence and 
title relating to land item 1, that because 
the defendants Nos. 2 and 3 in this suit are 
strangers to Original Suit No. 100 of 1908 
and that because the 3rd defendant in this 
suit claimed plots (h) and (d) on an inde- 
pendent title. Order II, rule 2, did not bar 
the present suit. It has been held in 
Manonmani Amninl v. Vythialinga Naickfir (I) 
that though the bundle of facts which have 
to bo proved by the plaintiff in one suit 
to establish his claim in that suit may not 
be identical in all respects with the bundle 
of facts which have to be proved by him 
in a later suit, the cause of action for 
the two suits within the meaning of that 
expression in Order II, rule 2, clause 3, 
may ba the same for both suits. As said in 
that same case, each case must depend 
upon its own facts, and it is often a 
difficult matter to decide what facts form 
pf»r of a particular cause of action”, “it 
not always easy to decide whether a 


particular fact is of such importance as 
to require it to be considered as a 
part of the cause of action or is such that 
it must be relegated into the category of 
the evidence by which the facts making 
up the cause of action are to be established.” 
The illustration to Order II, rule 2, 
also shows that the phrase cause of action” 
is used in clause 3, Order If, rule 2, in 
a more comprehensive sense than it is 
used in section 17. In the above case in 
Manonmani Animal v. Vythialinga Naicker (1) 
Miller and Tyabji, JJ., held that where a 
person by two separate transactions, one after 
the other, acquired the sliares of two out of five 
members of an undivided Hindu family, he had 
but one cause of action (after the date of the 
second purchase, we think, should be added) 
against the family to have his 2/5th share 
marked out and put in his possession and 
that the first suit brought to recover 1/5 th 
share acquired from one brother barred his 
subsequent suit to recover tlie other brother’s 
share. Miller, J., in his judgment distinguish- 
ed the case, Kuppuswaniy Aiyer v. Hnhramania 
Aiyer (2) on the ground that different and 
separate parcels of land were in question” in 
the two suits referred to in that case. 
We think that that case might be dis- 
tinguished also on the ground that the 
two suits in that case were brought, not 
against a joint Hindu family for nxrtition 
of the same block of land [as in \lnnonmani 
Animal v. Vythialinga Naicker (ll], but by 
an ordinary co-sharer against his other 
co-sharers for partition of different plots 
of land held in common. In (hingi v. 
Baniasivami (3) it Avas held that if the de- 
fendants are different and the properties in 
the suits are different, Order IT, rule 2, is 
no bar to the second suit, though the plaintiff 
and the title relied on by the plaintiff be 
the same in the two suits. In the present 
case, the 1st defendant is the principal 
defendant in both the suits so far as the 
properties item I and items (c), (e), (/), 
(g) and (h) are concerned and the mere 
fact that the tenants of the two sets of 
properties holding under the 1st defendant 
are different or that the present suit 
includes properties which are not claimed 
by the 1st defendant, cannot prevent the 


(1) 21 Tud. Cds. 402; 14 M, L. T, 341- 
W, N. 881; 35 M. b. J. 481, 


(1913) M. 


(2) 7 M. L. J. 73. 

(3) 12 M. L, J, 103, 
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bar uniler Ordsr H, rule 2, clause 3, from 
having its effect so far as plots (c) and (e) to 
(Ji) are concerned. In Bhanmugam Filial v. 
Byed ('Main Glwse (4) it was held that though 
the landholder had obtained two separate 
mucliiUlkas for fadis 1305 and 1306 

from the same tenant for tlie same 

holding, his first suit for the rent of fasll 
1306, based on the separate mnchilka of 
1306, barred his subsequent suit for the 
rent of fasli 1305 based on the different 
muchillka of 1305. In Harl Namin 

Banerjee v. (Shama Bundari JJassi) 

Kusum Kumarl l)asi (5) it was held that a 
subsequent mortgagee who liad paid up a 
prior mortgage-debt under section 74 of 
the Transfer of Property Act, could not 
bring a separate suit for tlie money so 
paid by him to the prior mortgagee after 
he had brought a suit on his own mortgage 
for the mortgage money due to himself, 
as lie ought to have added the amount 
he paid under section 74 of the Trans- 
fer of Property Act to his claim on his 
own mortgage -bond in the first suit. 
In Fiayatnlhih Khan v. Nanir Khan (6) the 
facts were as follows: It purchased two 
houses under the same sale-deed in 1876. 
In 1880 he sued for possession of one of the 
houses alleging that he Jiad been dispossessed 
by the ancestor of the defendant. Subsequent- 
ly, he brought a second suit for posse.ssion 
of the other house against the same defend- 
ant alleging that at the time when he 
instituted the former suit, he had already been 
dispossessed of the house now in question and 
by the same person. It was lield that though 
the plaintiff’s title to both the houses rested 
.on the title acquired by liim under the same 
title-deed, yet the cause of action, viz,, his 
ouster from the two houses on different occa- 
sions, gave rise to two separate causes of 
action, which he was not bound to join in 
the first suit and that sections 42 and 43 of 
the Civil Procedure Code did not bar his 
second suit. It seems to us that where the 
title of plaintiff is the same and the trespasser 
defendant is the same defendant in both suits, 
the question whether the second suit is barred 
by the first depends upon the answer to the 
following question, namely, “Did the two 
trespasses take place on or about the same 

(4) 27 M. 116. 

(5) 6 Ind. Caa. 150; 37 C. 689; U C. L. J. 661. 

(a) 6 A. 616; A. W. N. (1884) 183, 


time and as part of the same transaction so 
that the two trespasses might be considered 
(taking a commonsense view of the facts) as 
a single transaction forming one and the same 
cause of action?” This aspect of the question 
was not considered by the District Munsif . The 
lower Appellate Court merely says that the 
trespass on item 1 by the 1st defendant 
^^might have been on a different date” from the 
trespass on the plots now in dispute. If the 
trespass on the plaint plots took place after the 
first Suit No. 100 of 1908 had been brought, 
Order II, rule 2, clause 3, can, of course, be 
no bar to the present suit. The finding in 
the present suit is vaguely to I he effect that 
the 1st defendant’s possession began after 
the death of Ammani Ammal, 1st defendant’s 
mother-in-law (See paragraph 12 of the 
Subordinate Judge’s judgment). As Ammani 
Ammal’s death admittedly took place in 
January 1905, this finding leaves us in doubt 
whether the trespass took place after or before 
Original Suit No. 100 of 1908 was brought. 
The lower Courts, however, have both 
proceeded on the ground that it took place 
before Original Suit No. 100 of 1908 was 
brought and have yet held that Order II, 
rule 2, clause 3, does not bar the present suit. 
The question whether the trespass of the 1st 
defendant on item 1 (which was one of the 
bundle of facts to be considered ky the Court 
in Original Suit No. 100 of 1908) formed part 
of the same transaction as the trespass on the 
disputed plots and whether the trespass took 
place on or about the same date and in the 
same cultivation season so that they might 
be considered as constituting the same cause 
of action, was not considered properly by 
either Court. The importance of this ques- 
tion on the applicability of Order II, rule 2, 
clause 3, seems to have been ignored in the 
trial of the suit (and it is not surprising that 
it was so ignored as the question of law is by 
no means free from doubt and difficulty) and 
we consider it proper to allow both parties to 
adduce fresh evidence on the above question 
and we remand the case to the lower Appel- 
late Court for a finding on the following 
issue : — 

Whether the 1st defendant’s taking 
wrongful possession of item 1 (which was in dis- 
pute in the former suit Original Suit No. 100 
of 1908) formed part of the same transaction 
with her taking wrongful possession of th© 
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plots (c), ( 0 ), (/), (g) and (/i) in the present 
sttit, and when and on what date or dates did 
the said acts take place P 

The time for the return of the finding will 
be eight weeks from the receipt of the records, 
and 10 days will be allowed for filing objec- 
tions. 

In compliance with the order contained in 
the above judgment, the temporary Subordi- 
nate Judge of Trichiiiopoly submitted the 
following 

BINDING.-- # ♦ # # # 

The 1st defendant’s taking wrongful 
possession of item 1 (which was in 
dispute in the former suit. Original Suit 
No. 100 of 1908) did not form part of the 
same transaction with her taking wrongful 
possession of the plots (c),(e), (/), (p)and (h) 
in the present suit, that the former act 
took place in or about January 1905 and 
that the latter act took place in or about 
the year 1900. 

This second appeal coming on this day 
for final hearing after the return of the 
finding of the lower Appellate Court upon 
the issue referred by this Court for trial, the 
Court delivered the following 

JUDGMENT.— We accept the finding and 
dissmis the second appeal with costs. 

Appeal dUmiHseiL 


MADJIAS HIGH COUKT. 
iSkcomd Civil Avvexi, No. 707 of 1913. 

September 8, 1914. 

Present: — Mr. Justice Spencer and Mr Justice 
Hannay. 

GOVJNDAMMAL — Plaintiff — Appellant 
versus 

MARIMUTHU PILLAl and othrks— 

De FK N D ANTS Re S PON DK NTS . 

Hindu Zyrnc— Widoir -Land granted m'linienn nee 
to n'ldoWf whether rcmmable otiher death —Succemf ion — 
Rcverninnar*n widow* a right to claim nhare in deccaned 
member* a estate^ 

The property given to a widow for maintenance ia 
rosiimable at lier death. A widow of a revorsionor 
can succpod only to the property which was actually 
Yofttod in her luisband at the time of his death. No 
fresh right can accrue to her as widow in conse- 
quence of th'* subsequent death of a person to whom 
he would have been heir, if ho had lived. 

Salamma v. PulUyya^ 18 M. 168 ; 5 M. L. J. 22, 
followed. 


Rewan Permd v. Munamnrtt Radha Beehy, 4 M.T. A, 
137; 7 W. R. 35 (P. C.); 1 Suth. P. C. J. 1 72; I Sar, P. 
C. J. 327j 18 Kng. Rep. 661, Appovierv. R tma Sabba 
Aiyau, 11 M. I. A. 76; 8 W. R. (P. C.) 1; 1 Suth. P. C. 
J. 657; 2 Sar. P. C. J. 218; 20 Eng. Rep. 30, distin- 
guished. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kumba- 
konam, in Appeal Suits Nos. 729 and 765 of 
1912 preferred against that of the District 
Munsif of Mannargudi, in Original Suit No. 
305 of 1911. 

Mr. N. Bajagopalachariar, for the Appellant. 

Mr. G. S. Uamachandra Aiyar (with him 
Mr. P. 8. Narayanasicamy Aiyer for Mr, ( 7 , V, 
Ananthakrishna Aiyar), for the Respondents. 

JUDGMENT. 

Spencer, J. — The plaintiff-appellant is the 
widow of one of four brothers, who, when 
all were alive, formed a joint Hindu family. 
One of the brothers, on his death without 
issue, left a widow named Alamelu, to whom 
the other brothers assigned certain lands to 
be enjoyed for her maintenance. Alamelu has 
since died, and the plaintiff has brought 
this suit for a third share of the said 
immoveable properties. All the four brothers 
being now dead, one branch is e-xtinct, two 
branches are represented by sons who are 
1st and 2nd defendants, and the 4th branch 
is represented by the plaintiff. The plaintiff 
obtained a decree in the District Munsif ’s 
Court, hut on appeal the District Munsif s 
decision was reversed and iier .suit wa.s dis- 
missed with costs. 

After the death of Alamelu’s husband, the 
three remaining brothers are alleged to have 
become divided, and Exhibit A is evidence of 
a partition affecting the plaintifP’s husband, 
the 2nd defendant and his father. It has not 
been made out whether the allotment made 
to Alamelu was prior to, simultaneous with 
or .subsequent to that partition, and whether 
it coihstituted the grant of a widow’s estate, 
a life-estate or a full estate, although priina 
fajclc being for her maintenance it was 
resumable at the death of the grantee 
(Mayne’s Hindu Law, paragraph 395). 

Plaintiff’s husband, however, having admit- 
tedly predeceased Alamelu, the plaintiff, 
being a widow, can only succeed to the pro- 
perty which was actually vested in lier 
liasband at the time of his death. No fresh 
right can accrue to her as widow in con- 
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sOi'iaence of the subsequent death of a person 
to whom he would have been heir if he 
had lived. Mayne, paragraph 529, and 
Balamma v. Pullayya (1). 

It is contended that the plaintiff’s husband 
had a vested interest in those properties 
which were left undivided at the partition 
as being incapable of division daring 
Alameltt’s lifetime, and reliance is placed 
upon Exhibits A and I as showing that 
there was a complete division among the 
brothers and that a divided status attached 
to the items allotted for Alamelu’s main- 
tenance, as it was declared in Exhibit A, the 
judgment in Original Suit No. 61 of 1898, 
that 2nd defendant’s father was entitled to 
take a l/6th share in them when they fell in 
reversion at Alamelu’s death. 

Now the plaintiff could only succeed in 
this suit by establishing either that there 
was an agreement binding all the members 
of the family to give her a share in these 
items at Alamelu’s death, or that her hus- 
band had a vested interest in them. In the 
Court of first instance the arrangement set 
up in the plaint was abandoned by 
plaintiff’s Pleader and the District Munsif 
found it not proved. It is urged before 
us that the Pleader who represented the 
plaintiff at the trial was wrong in giving 
up this point; but it is clear that even 
if we were to permit the plaintiff to re- 
open the matter at this stage, there is 
no evidence on recorvl to establish the 
truth of plaintiff’s allegation, and this 
would certainly not be a case where we 
could allow fresh evidence to be admitted. 

Neither is there anything on the record 
to show that any vested interest in favour 
of plaintiff’s husband was created within 
the moaning of section 19 of the Trans- 
fer of Property Act. Exhibit A contains 
merely a declaration, to which the 1st 
defendant and his father were not parties, 
of 2nd defendant’s father’s reversionary 
right in the suit items. The cases of 
Re*cf.in Persaiv, Mmimm'it Badka Bechy (2) 
and of App'foier v. Rtmi Subbci Aiyan (3) 
cited at the hearing were cases in which there 

(1) IS M. 18^; 5 i\t. L. J. 22. 

(2) 4 M.I. A. U7. 7 W. S'. (P. C ); 1 SUh P. 
C J. 172; 1 rtir. P C J. 327; IS E R.G51. 

(3) 11 M. I A. 78,8 W. H. (?. 0.) 1; I Sath. P C J. 
0)7; 2 Sar. P. C. J. 218; 2) E. R. 30. 


was a dividjl interest vested m the 
claiminfc, in t’le first case by a Will, 
and the latter by an agreement. 

The second appeal fails and is dismissed 
with co.sts. 

H ANN AY, J.— I concur. 

Appeal dismissed. 


MADRAS HIGH COURT, 

Civil Revision Petitions Nos. 595 and 596 
OP 1913. 

August 18, 1914. 

Present: — Mr. Justice Oldfield. 
NIDAMURTHI KRISHNAMURTHY and 

ANOT RE R — D BEEN D ANTS — PETITION E RS 
versus 

GARGIPARTHI OANAPATHELINGAM . 

— Plaintipp — Respondent 

Civil Prjc^d>Lre V of l.))S),Sff/i. 11, r. 16 (a) 

— Arbitrator a ppoin.' 1 1 witho't^ njreem-^nt of parti'i'i^ 
P ’•A” I on aimrd — Aop?il — lijvi'tion. 

Th'i rtiH that no appeal li?s against a docroo bas^d 
upon an arbitration a-vird applies C'[aally 'whoth?r 
is impugn 'rl on th^ gpinnd that th^ award 
was given by an arbitrator not properly appointed or 
that the award w n invalid bjaans.' of irre'.?ularitios 
in th'"* pD^'dir^ of the arbitrator. In both cases 
the award is impugned ns one made by a tribunal 
not constituted b y the agroenuMit of parties. The 
prineiplo is that the decreeing Court is made tho 
s do Judg.? of the propriety of the decree. Tho decree 
in both cases is one p-ass^'d under rule 16 (2) of second 
Schedule of the Code of Civil Procedure and is not 
appealable. 

Ohnlnin Khan v. Muhammad Human, 29 C. 167} 

6 C. W. N. 228; 29 T. A. 51; 2 ) P. R. 1902; 4 
Bom. L. R. Ifll; 12 M. L. S. 77 (P. C.); Kanakku 
Nayalinja Nnick v. Nngalinga Naick, 4 Ind. CaSi 
H7i; 32 M. 610; 0 M. L. T. 176; 19 M. L. J. 480; 
Tallapragadi Sary imram Riw Tullapragada 8ara\ 
h tya, 9 Ind. Ca3. 173, (1911) 1 M. W. K. 151; 9 M. L. 
T. 251; 21 M. h J. 263; aUd BUc'n 8%h{b v. AftdwZ 
Gunny, 21 Ind. Cas. 308; (1914) M. W. N. 142; 14 
M. li. T. 314; 25 M. L. J. 507, followed. 

ProgdaK v. Oirdhardin, 26 B. 76; 3 Bom. L. R. 431, 
Goculdan Bulabdatf Manufacturing Co. Ltd. v. Jam''S 
S oft, 16 B. 202, referred to. 

A High Court will not ordinarily interfere in Ve- 
vision in such eases. 

Ghuhim Khan v. Muhammad Hamm, 29 C. 167; 
6C. W. N 2*26; 29 J. A. 51; 25 P. R. 1902; 4 Bom. 
L. R. 161; 12 M. L. J. 77 (P. C.) and Bifcha SM v. 
Abdul Gunny, 21 Ind. Cas. 308; (1914) M. W. X. 142; 
14 M. L. T. 314; 25 M. L. J. 507, followed. 
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Petitions, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the District Court of (lodaveri at 
Rajahmundry, in Appeal Suit No. 52 of 1912, 
preferred against the decree of the Court of 
the Temporary Subordinate Judge of 
Rajahmundry, in Original Suit No. 50 of 
1911, and to revise the decree of the Tem- 
porary Subordinate Judge of Rajahmundry, 
in Original Suit No. 50 of 1911, respectively. 

Messrs. T.Prakasam and M, Narasimhaniy 
for the Petitioner. 

Messrs. P. Narayanamnrthi and P. Soma- 
mndaram^ for the Respondents. 

JUDGMENT. — The plaintiff in this suit 
moved the District Court, where it was 
pending, by Interlocutory Application No. 
24 of 1911 for an adjournment on the 
ground that the parties had already appoint- 
ed an arbitrator, whose award was awaited. 
The application was transferred with the 
suit to the Subordinate Judge’s Court and 
was, in circumstances which are not clear, 
disposed of by an order appointing as 
arbitrator the person named in it and fixing 
a date for the submission of his award. 
That award was afterwards, in spite of the 
objection of the 1st defendant, the present 
petitioner, embodied in a decree. An appeal 
against this decree to the District Court was 
afterwards dismissed on the ground that 
no appeal lay with reference to section 16 
(2), of Schedule II, of the Code of Civil 
Procedure. In Civil Revision Petition No. 
595 of 1913 this Court is asked to revise that 
order of dismissal and in Civil Revision 
Petition No. 596 to revise the Subordinate 
Judge’s Court’s decree. 

The learned District Judge in appeal 
assumed that, as the first defendant contends, 
the application already referred to was only 
^or an adjournment pending the award of the 
arbitrator privately appointed, that the 
Court’s order of appointment, to which the 
defendants were not parties, was, therefore, 
passed without jurisdiction and that the 
award, therefore, might, if consideration on 
the merits had been possible, have been 
treated as invalid. He then held that even 
on those assumptions he was unable to 
entertain an appeal against the resulting 
decree with reference to Ghulam Khan v. 
Mnhammad Tfnssan (1), Kanahfcn Nagnlinga 

(1) 29 C. 167; 29 I. A. 61 (P. 0.); 6 C. W. N. 226; 
m B I902i 4 Bom. L. K. 161; 12 M. L. J. 77. 


Natch v. Nagalinga Naick (2) and Talla- 
pragada Snryanaraina Potv v. Tallapragada 
Sarabaya (3), and these cases, in my opinion, 
justify his decision. 

Here an attempt has been made to dis- 
tinguish them on tlie ground that they dealt 
with awards, the validity of which was 
questioned owing to what happened after 
the reference to arbitration and appoint- 
ment of an arbitrator which were originally 
valid, whilst hero on the assumptions made 
there was never a valid reference or appoint- 
ment at all. No doubt this describes the 
direct effect of the cases correctly; but it 
takes no account of the principle on which 
they were decided. In Ghulam Khan v. 
Mnhammad Hussan (1), there is a statement 
that no question can arise as to the regularity 
of arbitration proceedings in pending liti- 
gation. because the agreement to refer and 
the application to the Court must have tlie 
concurrence of all parties and the actual 
reference is the order of the Court.” But 
the case there under disposal was not one 
in which the fulfilment of tliose conditions 
was disputed, as it is here; and there is 
nothing to impair the generality of the 
principle, approved elswhere in the judg- 
ment, that no appeal on the ground that the 
award was void ah initio would lie. This prin- 
ciple was referred do and relied on in Kanakkn 
Nagalinga Naick v. Nagalmga Nau'k{2), though 
the objection there was to irregular procedure 
after the appointment of the arbitrators. In 
TallapragadaSuryanaminaBow v. Tallapragada 
Sarabaya (3) the objection again related to 
what happened after the first appointment 
was made; but it resembled the objection in 
the, present case, because it was to the way 
in which vacancies arising in the body of 
arbitrators before the award were filed. In 
both cases the award is impugned on the 
same ground, as not made by a tribunal 
constituted by the agreement of the parties; 
and then it cannot matter whether (as here) 
the defect in the tribunal was due to the 
absence at the earlier stage of an agreement 
which would have given it jurisdiction as a 
whole, or the absence of one at the later 
which would have given jurisdiction to its 

(2) 4 Ind. Gas. 871; 32 M. 610; 6 M. L. T. 176; 19 
M. L. J. 480. 

(3) 9 Ind. Gas. 173; (1911) 1 M. W. N. 161; 9 M. ti, 
T. 261; 21 M. L. J. 263. 
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individual members. There is accordingly 
no reason for different rules as to the right 
of appeal in the two cases. In the present 
case also the law must be taken to be that 
where a decree based on an award is in 
question, the decreeing Court is made the 
sole Judge of its propriety, and that no 
appeal lies. 

It has also been argued with reference to 
Pragdas v. Girdhardas (4) that the decree, 
though passed on an award, can and 
should be taken to have been passed with 
reference to Order XX [11, rule 3, of the 
^Code of Civil Procedure, as giving effect to 
a compromise and that it is, therefore, open 
to the 1st defendant to appeal on the ground 
that no compromise was really agreed on, 
Goeuldas Bfdahitu Manufacturing Co, 
Ltd, V. James Scott (5). The first answer to 
this is that the proceedings never have been 
conducted, as they statedly were in the fii'st 
case cited, with reference to Order XX QI. 
The second is that in that case there was no 
question of the right of appeal and the Court, 
therefoi'e, cannot be taken to have decided 
that the whole arbitration procedure was 
superseded or that it is open to an appellant 
to describe the proceedings in the way 
which best suits his advantage. The argu- 
ment does not call for separate discussion 
on its merits and must be rejected. 

As I hold that no appeal lay against the 
order of the Subordinate Judge, Civil Revi- 
sion Petition Xo. 595 must be dismissed 
with costs. This Court will not ordinarily 
interfere in revision with such an order, 
\ide Ghidam Khan \ . Mahomed Hussain (1) 
and Patella Sahib v. Abdul Gunny (6), and 
here the decision being based on a finding 
of fact that defendants were parties to, and 
consented to, the order of reference, the case 
is not one for interference. Civil Revision 
Petition No. 596 is, therefore, dismissed with 
costs. 

Petitions dismissed, 

(4) 26 B. 76; 3 Bom. L. R. 431. 

(6) 16 B. 202. 

(6) 21 Irid. Cas. 30S; (1914) M. W. N. 142j 14 M, 
h. T. 314; 25 M. L. J. 507. 


MADRAS HIGH COURT. 

Civil Appeal No. 177 of 1910. 

July 21, 1914. 

Present : — Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice 
Kumarasawmy Sastri. 

Mahraja RAJA SAHIB Maherban Lostan SRI 
RAJA Maharaja SREE ROW SIR VEN- 
KATESWATHA CHAL APATHY RANG A 
HOW BAHADUR, k. c. t. e., Maharaja of 
BOBBILI and others — Plaintiffs — 
Appellants 
versus 

W. S. VENKATARAMANJULU NAIDU 

AND OTHKR.S DEFENDANTS — RESPONDENTS. 

Hindu L'tiv — Puich'tKcr of co-inrcener'b infevest, 
whether entitled to mesne profits from other inemhcrs. 

A purc!has?or of a co-parcenor’s interest in a joint 
undivided Hindu family has no right to claim past 
in(‘sno profits from tin' other members of the family 
froiri the date of purchase to the date of suit, as ho 
c.mnot be in a higher position than liis alienor who can 
claim no account of past profits. His remedy is a 
suit for partition immediately after such purchase. 

Such alienee does not ohtaiii a vested interest in 
tlie propertit's purchased by him; his right is only an 
equity to compel his alienor to sue for partition. 

Naraijnn bin B'lhaji v. Kathaji Dur<jaji\ 28 B. 
201, 5 Bom. L. R. 945; Aiyifngari Venhitaramayya 

V. Aiyyaynri Ramayya, 25 M. (MX) at pp. 716, 
7l7; Chiiinu. PiUai v. KaJimufhii Chetti, 9 Ind. 
Clas 596; (1911) 1 M. W. N. 238; 9 M. L. T. 
389; 21 M. L. J. 246; 35 M. 47; Subhn Roto v. 
Ananthannraya nn lyei'y 14 Ind. Cas. 524; 11 M. L. 
J. 395; 23 M. L. J. 64, distinguished. 

Nanjaya Mnduli v. Shanniuya Mudaliy 22 Ind. Cas. 
5.55; 15 M. h. T. 186; 26 M. L. J. 576; (1914' M. W. 
H. 356, followed. 

Suraj Biinsi Koer v. Sheo Persnd8inyh,6C, 148; 4 C, 
L. R. 226; 6 I. A. 88 (P.C.), Hardi Harain v. Ruder Per- 
hish, 10 C. 626; ll I. A. 26 (P. C.); Ramlishore v. 
Jitinarayann, 20 Ind. Cas. 958; 40 C. 966; (1913) M, 

W. N. 66J;14M. L. T. 163; 17C. W. N. 1189; 18 0. 
L. J. 237; 15 Bom. L. R. 867; 11 A. L. .1. 865; 26 M. L. 
J. 512, 40 I. A. 213; 10 H. L. R. 1 (P. C.), referred to. 

Appeal against the decree of the Dis- 
trict Court of Chengleput in Original Suit 
No. 3 of 1908. 

Mr. P. Narayanamnrthy, for the Appel- 
lants. 

Mr. T. Rangachanar (with him Messrs. 
T, V, Mnthn Krishna Iyer and B, Somayya)^ 
for the Respondents. 

JUDGMENT. — This is an appeal by 
an auction -purchaser of an Undivided share 
belonging to a co*parcener against the 
decree of the District Judge of Chengleput 
disallowing his claim for mesne profits in 
the suit filed by him for partition and 
delivery of the share purchased. 
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The appellant rests his case on two 
grounds. The first is that the members 
of the family of the co-parcener whose 
share he purchased were divided in status 
and that consequently he is entitled to 
mesne profits, and secondly that in any 
event he is entitled as a tenant-in-com- 
mon with the other co-parceners to mesno 
profits in respect of the share which he 
purchased. 

As regards the first contention there is 
no oral evidence on record. The appellant 
relies on Exhibits A and B showing 
that the person whose share he purchased 
was divided in status from the other mem- 
bers of his family. Exhibit A is an 
affidavit filed by one of the members in 
a previous suit. The inference required 
to be drawn from Exhibit A is that 
the parties were divided in status, but 
reading the afiidavit as a whole it seems 
to us that the dispute was about the 
management of the proi)erties. It does 
not appear that there was any decision 
in the suit in which Exhibit A was 
filed that the members w'ere divided in 
status, and we do not see how the allega- 
tion of one member in a previous suit 
could be taken to be conclusive in the 
matter. Exhibit B docs not lielp the 
appellant as it specifically recites that the 
incumbents ‘*are undivided members and that 
they are entitled to the shrotriem village” 
and we are, therefore, of opinion that 
it has not been shown that the appellant’s 
predecessor- in-title was divided in status 
from the other co-parceners. 

The real question is whether a purchaser 
of an undivided share is entitled to mesne 
profits as against the co-parceners from the 
date of his purchase up to the date of 
the plaint. So far as we are aware there 
is no authority of any High Court in 
which the matter has been discussed and 
decided. Nor has it ever been the practice 
to allow mesne profits in such cases. Such 
authorities, as there are, seem to be the 
other way. In Narayau bin Babaji v. 
Nathaji Durgaji (1) it was assumed that in a 
suit by a purchaser from an undivided 
co-parconor for recovery of the share of 
his vendor, mesne profits should not be 
granted and their Lordships reversed the 
(1) 28 B. 201; 5 Bom. b. H. 91.5. 


decision of the District Judge awarding 
mesne profits in the suit. 

The ground on which the appellant 
cdaims mesne profits is that the transfer 
to him effects a severance of the co-par- 
cenery as regards that share and makes 
him a tenant-in-common of the share 
which his vendor had at the date of the 
alienation and that the right to mesne 
profits is a necessary incident to the right 
of property in which a person is interested 
as tenant-in-common. iteforence has been 
made to Aiyyagari Vcnkataramayya v. Aiyya- 
gari Ramayya (2); Chinnu Pillai v. KalU 
muthu Chetti (3) and Siihba Bow v. Anantha^ 
narayana Iyer (4). 

There are no doubt dicta in these cases 
that where a co-parcener makes an aliena- 
tion of the whole or portion of liis share 
“the estate that is transferred to and vested 
in the alienee is not an equitable interest 
as understood in English Law but a legal 
estate which has to bo reduced to po.sses- 
sion by the alienee standing in the shoes 
of the transferor and effecting a partition 
on the footing on winch the family and 
the property both stood at the time of 
the transfer.” This view has been dissented 
from in Nanjnyya Mudali v. Hkanmiiga 
Mndali (5) where Justices Sankaran Nair 
and Bakewell held that an alienation of 
an undivided share by a member t)f a 
joint familj^ does not put an end to the 
joint tenancy and that the alienee does 
not become a ienant-in-coinmon with the 
other co-parceners but lie is only entitled 
in equity to enforce his rights in a suit 
for partition. 

We are inclined to the view taken in 
Nanjayya Mndali v. Shrmmnga Mudali (5). 
The right of the alienee to enforce partition 
does not rest on any text of the Hindu 
Law but on the equitable doctrine that 
a purchaser for value should be allowed 
to stand in his vendor’s shoes and work 
out his rights by a partition, and it seems 
to us that the doctrine need not be ex- 
tended beyond wliat is absolutely neces- 
sary to enable the vendee to work out his 

(2) 25 M. 690 at pp. 716, 717. 

(8) 9 Ind. Cas. 596; (1911) 1 M. W. N. 238; 9 M. L. 
T. 889; 21 M. L. J. 246; 83 M. 47. 

(4) 14 Ind. Cas. 524, H M. L. T. 895, 28 M. L. J. 
04. 

(6) 22 Ind. Cas. 535; 15 AT. L. T, 186; 26 At. L. J. 
570; (1914) Al. W. N. 350. 
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rights. In the suit for partition which 
may be tiled by the alienee it may be 
that the property conveyed to him falls 
to some other co-parcener and it is diffi- 
cult to see how this fact could be recon- 
ciled with the theory that by purchase he 
becomes entitled to a vested interest in 
the share of his co-parcener in the pro- 
perty alienated as from the date of the 
alienation. 

There are also clear authorities that the 
mere fact that a co-parcener makes an 
alieiiation does not put an enci to the 
status of the co-parcenary as between 
himself and the other members of his 
family and if this be so, it would 
be unfair that the other members of the 
family should be required to bear the 
expenses of the alienating co-parcener and 
the members of his family and also to 
set apart a portion of the income of the 
properties for meeting the claim of the 
alienee. 

It is argued that the purchaser who 
paid consideration would be kept out of 
the fruits of his purchase should mesne 
profits be not given to him; but the re- 
medy is obviously in the purchaser’s hands 
as it is open to him to file a suit for 
partition immediately after the purchase. 

Viewing the case from the mere stand- 
point of hardship we think that the 
balance is in favour of the members of 
the joint family. The observations of the 
learned Judges who took part in Aiyyagmi 
Veyikntaramnyya v. Aiyyagari Bamaya (2); 
Chinnti Pillai v. Kalimuthu Chetti (3); 
l^tihba How v. Ananthanarayana Iyer (4) 
as regards the alienee being a tenant-in- 
common and not merely entitled to an 
equity are obiter dicta, and we are of 
opinion that the broad proposition enun- 
ciated in those cases is not supported by 
any text in Hindu Law and we are not 
prepared to follow it. It is difficult to 
reconcile it with the decision of the 
Privy Council in Suraj Bunai Koer v. 
Sheo Persad Bingh (6); Hardt Narain v. limler 
PerJeash (7) and Kamkishoi'ey, Jainarayan (8). 

(6) 5 0. 148; 4 0. L. R, 226; 6 X. A. 88 (P. C ). 

(7) 10 0. 626; 11 r. A. 26 (P.C.). 

(8) 20 Ind. Cas. 958; 40 C. ?)66; (1913) M. W. N. 
661; 14 M. L. T. 163; 17 C. W. N. 1 89; 18 C. L. J. 
237; 16 Bom. L. R. 867; 11 A. L. J. 866; 25 M. L. J. 
612; 401. A. 213; 10 N. L. R. 1 (P. 0 ). 


The Privy Council has decided that the 
alienee in j>osses8ion is liable to be ejected 
at the in.stance of the co-parceners who 
are not bound by the alienation. 

We are of opinion that the mere fact 
of a person purchasing a share of a co-par- 
coner in joint family properties would not 
entitle him to mesne profits as against 
such other members of the family and 
that the purchaser would be in no higher 
position than his alienor who under Hindu 
Law would not under ordinary circumstan- 
ces be entitled to demand an account of 
the past profits. 

The appeal fails and is dismissed with 
costs. 

The memorandum of objections has not 
been argued and has been dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 47 of 1913. 
September 3, 1914. 

Present: — Mr. Justice Spencer and Mr. Justice 
Hannay. 

ARASAPPA PILLAI — Plaintiff — 
Appellant 
versus 

MANIKA MUDALIAR— Dependant — 
Respondent. 

Civil Procedure Code (Act V o/1908), O. XLI^ r, 27 
(h) — Appellate Court's power to call for fresh evidence. 

An Appellate Court has no power to call for fieah 
evidence under rule 27 {h) of Order XLI, when a 
party has deliberately declared in the Court of first 
instance that he has no witnesses at all. 

Kessowji Issur v. Great Indian Peninsula Railway 
Company Limited, 31 B. 381; 11 0. W. N. 721; 6 
C. L. .1. 6; 4 A. L. J. 461; 2 M. L. T. 435; 9 Bom. L. R. 
671; 17 M. L. J. 347 (P.C.); 34 I. A. 115 and Andiappa 
Pillay V. Muthuleumara Thevan, 14 Ind. Cas. 140; 
(1912)M. W. N. 450; 11 M. L. T. 241; 36 M. 477, 
follow'ed. 

Second appeal against the decree of the 
District Court, Coimbatore, in Appeal Suit No. 
9 of 1912 preferred against that of the Sub- 
ordinate Judge of Coimbatore, in Original 
Suit No. 65 of 1910. 

Mr. K, V. L, Narasimham, for Mr. K. N, 
Gopal, for the Appellant. 

Mr, jT. R. llamachandm Atydr, for Mr. T. R, 
Krishnaswamy Aiyar, for the Respondent. 
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JIJBGrMENT. — The plaintifE sued for a 
declaration of title in respect of certain 
lands boujDrht by him (from one Venkata- 
challam Pillai) under a registered sale-deed 
and for cancellation of an attachment order 
which had been passed against the properties. 
The defence was that the sale was a colour- 
able transaction to defeat creditors and that it 
was for an inadequate consideration. In the 
Court of first instance, the plaintiff succeeded 
in obtaining a decree. The defendant 
examined no v^nosses and filed no documents 
to prove his case. When the case came up 
in appeal, the District Judge, apparently 
i^o rnohi, made an order remanding the case 
for fresh evidence to be taken and calling for 
a finding upon the issue whether the sale 
was for grossly inadequate consideration. 
The finding was in favour of the plaintiff, but 
the lower Appellate Court took the contrary 
view on the evidence and dismissed the 
plaintiff’s suit. 

It is contended for the appellant that the 
District Judge was wrong in remanding the 
suit for fresh evidence when the defendant 
had deliberately stated in the lower Court 
that he had no witnesses at all. We think 
the contention must be upheld. The District 
Judge does not state under what provision 
of law he purported- to act in making his 
order. Both sides refer to Order XLl, 
rule 27 (6), of the Civil Procedure Code, as 
the provision of law under which the District 
Judge called for fresh evidence, and we must 
take it that it was under that rule that the 
District Judge acted. It has been laid down 
by the Privy Council in the case of Kpssowji 
Issur V. Great Indian Veninsula Railway 
Company (1) that “the legitimate occasion 
for section 568” (now Order XLI, rule 27, 
of the Code of Civil Procedure) is when on 
examining the evidence as it stands some 
inherent lacuna or defect becomes apparent, 
and not where a discovery is made outside the 
Court of fresh evidence and the application 
is made to import it.” Here, there was no 
such inherent lacuna or defect on the evi- 
dence as it stood, for so far as the defendant 
was concerned it was a case of no evidence 
at all. For the defendant (re.spondent), 
reliance is placed upon the words ‘or for any 

(1) 31 B. 381; 11 C. W. N. 721; 6 0. L. J. 6; 4 A. L. 

461; 2 M. L. T* 436; 9 Bom. L. R. 671; 17 M. L. J. 
347} 341. A. 115. 


other substantial cause” which occur in 
Order XLI, rule 27 (6). The case Andiappa 
Pillay V. Muthukumara Thevan (2) is cited 
as authority for the view that these words 
should not be construed in the narrow sense 
suggested by the doctrince of ojusdem generis. 
It was contended that the Appellate 'Court 
had by virtue of these words as wide powers 
as the original Court to admit fresh evidence 
in order to do justice, subject to restrictions 
in the interests both of discipline and of 
preventing concoction of evidence. (See the 
judgment.of the High Court in Second Appeal 
Xo. 819 of 1911, unreported). We arc, how- 
ever, not prepared to go so far as to j^ay that 
when a party has declared that he has no 
witnes.ses in the Court of first instance, the 
Appellate Court has power under the order 
and rule quoted to call for fresh evidence 
which admittedly was not forthcoming at the 
trial on behalf of that party. To do so 
would, in our opinion, open the door to con- 
coction, a possibility against wliich Sundara 
Aiyar, J., was careful to guard in his judg- 
ment in Second Appeal Xo. 819 of 1911 above 
quoted. 

We must, therefore, set aside the decree of 
the District Judge and remand the appeal to 
the District Court for disposal according to 
law upon the evidence as it stood before the 
Court of first instance at the original trial. 

Costs will abide and follow the result. 

Order set aside. 

(2) 14 Ind. Cas. 140; (1912) M. W. N. 450; 11 M. L. 
T. 241; 36 M. 477. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal Xo. 131 of 1911. 
July 14, 1911. 

Present - Sir Lawrence Jenkins, Kt., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

RADHA KRISTO SAHA and others— 
Appellants 

V6i*Slt8 

UMES CHUXDER CHUCKERBUTTY 
— Respondent. 

Ownership — JUnharnmadan — Near rcloiions living 
together — Not necessarily indicative of joint ownership. 
The more fact that two Muhammadan couBin^ 
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lived together on a certain property would not 
indicate that they were joint owners thereof. 

Letters Patent Appeal against the following 
dicision jpf Mr. Justice Coxe, dated the 24th May 
1911, in Appeal from Appellate Decree 1^0.2491 
of 1909, against that of the District Judge of 
Jessore, dated the 21st June 1909, reversing 
that of the Munsif, 2nd Court, Jhenidah, 
dated the 19th September 1908. 

CoxB, J. — It appears to me that this appeal 
is concluded by the findings of fact, and must 
be dismissed Avith costs. 

Babu Monmntho Nath Mocikei^ee, for the 
Appellants. 

Babu Be)oy Kumar Bhattncharjee (for Babu 
Divarka Nalh M/f/cr), for the llespondent. 

JUDGMENT. — This is an appeal under 
clause 15 of the Letters Patent against a 
judgment of Mr. Justice Coxe in a suit for 
declaration of title to immoveable property 
and for recovery of possession tliereof. 

• The defendants, Avho are the appellants 
before us, purchased the disputed land on 
the 16th November 1896 in execution of a 
money decree against one Basiruddi. On 
tlie 12th of December 1896 the predecessor 
of tjie plaintiffs-respondents pui’chased a 
half -share of the said property from one Gadu 
who claimed to be co-sharer of Basiruddi. The 
question in controA^ersy between the parties 
is Avhether Gadu had any interest in the 
property. 

The Court of first instance found against 
tlio plaintiff and dismissed the suit. Upon 
appeal tliat decision Avas reversed by the 
District Judge. The decree of the District 
Judge has been confirmed by Mr. Justice 
Coxe on the ground that no question of laAV is 
involved in the appeal. 

On behalf of the appellants, it has been 
contended that the District Judge has not 
properly considered the question of the 
alleged ownership of Gadu in the disputed 
land, and this question of oAvnership is not 
a question of fact but is a mixed question of 
fact and law. 

The District Judge has found two facts, 
namely, firsts that Gadu and Basiruddi lived 
together, and secondly, that rent receipts have 
been produced to show that Gadu and 
Basiruddi were registered in the books 
of the landlord as tenants in respect of tlie 
disputed land. 

Jn so far as the first poinf; is concerned, 


it is clear that it is by no means conclusive, 
Gadu and Basiruddi were not members of a 
joint Hindu family. They were Muhammadans, 
they were cousins and the mere fact that 
they lived together on this land would not 
indicate that they Avere joint owners thereof. 
In so far as the second point is concerned, 
Avhat have been produced are not rent 
receipts but counterfoils of rent receipts 
alleged to have been granted by the landlord 
to the person or persons Avho paid rent. 
These conterfoils are not conclusive by 
themselves. In some of the counterfoils 
against the tenant’s name is entered ***^ (pa^ 
Gadu Basiruddi), Avhich the respondents 
contend means, land of Avhich the tenants 
were Gadu and Basiruddi. On the other hand 
in other counterfoils the entry is **** (jjia 
Gadu Basiruddi) Avhich indicates that the land 
was on account of Gadu and Basiruddi. It is 
clear that tlie counterfoils produced do not 
shoAv that Gadu and Basiruddi Avere the 
registered tenants in respect of this land. 
The plaintiffs have not been able to produce 
the register kept by the landlord, although 
it is plain from the proceedings that the 
landlord is on their side. It has not been 
also slioAvn that the receipts granted to the 
persons Avho paid the rents contained entries 
of the same description as are found in the 
counterfoils produced. 

The position, therefore, is that the two 
circumstances upon Avhich the District Judge 
ha.s relied are not conclusive. On the other 
hand, the Court of first instance referred to 
cii’cumstances Avhich in the opinion of that 
Court negatived the claim of the plaintiffs. 
In a ca.se of this description, it is neces.sary 
to consider Avhether Gadu Avas in possession 
of the disputed land. If so, Avhat Avas the 
nature of that possession? Was he in 
possession in his OAvn right or by sufferance ? 
Did he ever cultivate the land? Did he 
ever pay rent in respect thereof? These 
are elements which have to be considered. 
The Court of fii'st instance pointed out, in 
the view it took of the evidence on the 
record, that Gadu Avas not in possession of 
the disputed land for a long series of years. 
If the District Judge takes the same view 
on the evidence, it will obviously be a very 
material point for consideration. We express 
no opinion upon the merits of the case; but 
W 9 are i^inable [to hold that the reasops give^ 
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by the District Judge support the decree 
which Avas made in favour of the plaintiffs. 

The result is that this appeal is allowed, 
the decree of Mr. Justice Coxe and that of 
the District Judge set aside and the case 
sent back to the District Judge in order that 
it may be re-heard on the merits upon the 
evidence on the record. 

Costs will abide the result. 

Appeal allowed; Case remanded. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 135 op 1913. 
August 11, 1914. 

Present : — Mr. Justice Hannay. 

TUNUGUNTLA BRAHMAYYA - 
Plaintiff — P etition e r 
versus 

SANGAM RAMI REDDI and another — 

De PE N DANTS — Re SPON DENTS. 

PromiHHory mfe — Execution admitted — Plea of ma- 
terial alteration^ irhether proper. 

Where one of two joint promifiors admits execution 
of a promissory no‘e and receipt of consideration it is 
not opentohin to plead that the promissory note was 
not exe<juted on the date it bears, or that the other 
promisor did not join in execution. 

Amirtham PiUai v. Nanjah Gounden, 23 Ind. Cas. 
464; 26 M. L. J. 257; 15 M. L. T. 205; (1914) M. W. N. 
250; 1 L. W. 243, distinguished. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree and judgment of the District Munsif 
of Guntur, in Small Cause Suit No, 1317 of 
1912. 

Mr. P. Na^nbhushanam, for the Peti- 
tioner. 

Mr. 8* Saiyamurthit for the Respondents. 

JUDGMENT. — The District Munsif has 
found that the suit document, a promissory 
note, was not executed on the date it bears 
and that it was not executed by the 2nd 
defendant or with her consent. He has, 
therefore, dismissed the suits, holding that 
the plaintiff cannot get a decree against 
the 1st defendant either. The l.st defendant 
was examined as plaintiff’s 6th witness in 
the case and made the admission that he and 
the 2nd defendant executed the note to 
plaintiff and that he received the amount. 
It is contended in these circumstances that 
the lower Court ought to have passed a 
decree against the 1st defendant upon his 
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admission. For the respondent the case of 
Amirtham Pillai v. Nanjah Gounden (1) 
and the decision of Miller, J., in Civil Revi* 
sion Petition No. 601 of 1912 therein re- 
ferred to are specifically i^elied upon. I 
think these ca.ses must be distinguished from 
the present on the ground that it appears 
from the judgment of Sadasiva Aiyar, J., in 
the former case that the defendant sought 
to be made liable had agreed to he liable 
only if the other defendant was also jointly 
made liable (a condition which does not 
appear to exist in this case) and also on 
the ground that in neither of the cases re- 
ferred to was there any such admission of 
execution by both defendants and receipt of 
consideration as there is in this cn.se by the 
1st defendant. In face of that admission I 
do not see how the 1st defendant can now 
be heard to say that there has been a 
material alteration of the suit note so as 
to relieve him from his liability thereunder. 
I shall, therefore, modify the decree of the 
lower Court by giving the plaintiff a decree 
as against the 1st defendant with interest 
at 6 per cent, up to the date of payment and 
with costs here and in the lower Court. 
Petitioner will pay 2nd respondent’s costs, 
the petition being dismissed as against 
her. 

Decree modified. 

(1) 23 Ind. Cas. 464; 26 M. L. J. 257; 15 M. h. T. 
206; (1914) M. W. N. 250; 1 L. W. 243. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1414 op 1913. 
July 13, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji, 

UNDE RAJAH RAJA SRI RAJA VELU- 
GOTI SRIRAJAGOPALA KRISHNA 
YACHENDRA BAHADUR, K. c. i. b., 
PANCHAHAZAR MUNSUBDAR 
The Mahrajah of VENKATAGIRI-- 
Plaintiff — Appellant 
versm 

Sheikh MOHADEEN SAHIB and others 
— Defendants — Respondents. 

JHadraa Estates Land Act (1 0 / 1908^, ss. 13 (3) ^ 27*— 
Improvement made at tenants expense — Digging welt 
— Raising second crop — Landlord^ whether entitled. 
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The pronsiona of acction 13 (3) of the Estates 
Lund Act apply whether the increase of rent demand- 
ed by the landlord tak(\s th(* form of a condition that 
the rent for the FanU shall bti larger than that first 
provided for ill the vntchil I ko in case two crops are 
mined instead of oue^ or that a separate or independ- 
ent amount shall be paid ns additional rent for the 
second crop besides the rent charged for the first 
crop. The presumptiim contained in section 27 of the 
Estates Laud Act does not apply when no bccoiul 
crop was raised for the previous Fas/isand no ad- 
ditional rent is claimed in consequence. 

Where a tenant improves his holding by 
digging a well therein at his own cost and uses 
the water of the well so dug for raising either 
a second crop alone or both the first and second 
crops, thereby increasing the pmin yield of 
the land, suoli increase is a consequence of the 
said improvement and under section 1.3 (3) of 
the Madras Estates Land Act, I of 1908, the 
tenant is not liable to pay any higher rent to 
tlio landlord for the secon<l crop 

Socoml .appeal against the decree of the 
District Court of Nellore, in Appeal Suit No. 
9‘t of 191J, preferred j gainst that of the 
Deputy Collector of Kandukur, in Summary 
Suit No. 112 of 1911. 

FACTS.— Suit was under section 56 of the 
Madras Estates Land Act to enforce accept- 
ance of pa/fa for Fus/i 1319. The defend- 
ants contended alia that the paita 

tendered was not proper, as containing a term 
obliging them to pay rent for a second 
crop raised by them with the aid of water 
from a w'ell dug by them at their expense. 
As against this contention tlie plaintiff relied 
upon usage and upon a term in the paffa and 
iiinchil/ka that the tenant should pay double 
crop assessment in case lie raised a second 
crop on his holding. Both the lower Courts 
upheld tlie contention of tenants. The plaint- 
iff thereupon preferred this second appeal. 

Mr, S. Snhramania Iyer, for the Appel- 
lant: — Clause (3) in the patta is intended to 
provide for rent being calculated on the 
number of crops that may he rai.sed. Under 
section 27 of the Madras Estates Land Act, 
it ought to he presumed that the lands were 
held on the same rates and subject to the 
same conditions as in JFusL* 1818. The term 
relating to the payment for the second crop 
having existed in previous years, such a 
term should be presumed to operate until set 
aside. 

Mr. T. Frdkasam, for the Respondents:-— 
The custom hitherto had been to pay the rent 
in respect of the land as such and not with 
reference to the number of crops raised. 


m 


The second crop having been raised with the 
aid of water of a well dug by the tenant at 
his expense, section 13 (3) of the Madras 
Estates Land Act bars the plaintiff’s claim 
for rent for that crop. Further no second 
crop had been raised till about three years 
prior to suit and no rent, therefore, had been 
previously claimed or paid. 

JUDGMENT. 

Sadasiva Aiyak, J,- -Whether the second 
crop alone was raised with the help of the 
tenant’s improvement (the well excavated 
by him at his own expense) or both the first 
and the second crops were due to the help 
of the irrigation from that well, I think that 
“the increase of production” in the holding by 
the quantity of grain raised in the second crop 
i.s “a coiLsequenco of the improvement.” If 
so, the tenant is, under section 13, clause 
(3), not liable to pay “a higher rate of rent,” 
that is a rate higher than he would have 
had to pay if the increase nf produetion had 
not taken place. The rate of rent is, in 
my opinion, higher for the Fadi in question 
whether the increase which makes it higher 
is brought about by the condition that the 
rent for the Fash shall be larger than that 
first'provided for in the mnchilika in case 
two crops are rai.sed instead of one, or whe- 
ther such increase is brought about by the 
condition that a separate or independent 
amount shall be paid as additional rent for 
the second crop besides the rent charged for 
the first crop. 

The lower Courts have, therefore, rightly 
deleted the condition in the patta requiring 
the tenant to pay an additional rent if a 
second crop is raised and I would dismiss the 
second appeal with costs. 

Tyabji, J. — The parties are at issue as to 
the terms in which the clause in the mnchilika 
dealing with the rent payable by the tenants 
to the appellant should be framed. The 
appellant contends that the clause should be 
so framed as to provide that the rent should 
be calculated on the basis of the number of 
crops raised, so that if the second crop is 
raised on the lands, additional rent should be 
payable in respect of the second crop. The 
tenantvS contend that the rent so far payable 
lias been in respect of the land as such and 
has no reference to the number of crops, that 
a term to the effect claimed by the landlord 
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would cause an enhancement of the rent, and 
should, therefore, be disallowed. 

Each party relies in the first instance on 
section 27 of the Madras Estates Land Act. 
The appellant claims that the question having 
arisen as to the amount of rent payable or 
the conditions on which he holds the land in 
any particular year, viz.y for FasU 1319, it 
ought to be presumed to be hold on the 
same rate and^^on the same conditions as in 
FasU 1318; and that when the rate and 
conditions for FasU 1318 are examined in the 
light of the evidence in the case it is found 
that there is a term in the pat fas and 
mncMlikas for FasU 1310-1318 that a 
second crop if raised shall be paid for 
separately. To this the tenants’ reply is that, 
as a matter of fact, a second crop was not 
raised till three years before suit, but on no 
previous occasion was a separate rent for the 
second crop claimed or paid. 

Section 27 does not, under these circum- 
stances, seem to me to help either party, and 
it has been contended that the (luestion must 
primarily be decided in accordance with the 
terms of section 13 (3) of the Act. 

Both the lower Courts have prv)ceoded on 
the basis that section 13 (3) requires a deci- 
sion in favour of the tenants. The fact which 
is alleged by the tenants to bring about this 
result is that the well which makes it povssible 
for the second crop being raised (equally, it 
may be, with the first crop) was dug by the 
tenants or their ancestors, that this was an 
improvement at the sole expense of the ryots 
and that in consequence of such improvement 
there has' been an increase of production for 
which a higher rent ought not to become 
payable. I confess to a certain amount of 
doubt whether this argument is capable of 
being based on the wording of section 13 
(3) without .some .strain on the section. But 
after giving the matter my best consideration 
I am of opinion that the lower Courts were 
justified in coming to the conclusion at which 
they arrived, and in holding that the second 
crop is an increase of production consequent 
upon the improvement made by the tenants 
at their own expense. 

I, therefore, agree that this appeal should 
be dismissed. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 690 of 1913. 

September 1, 1914. 

F resent'. — Mr. Justice Spencer and Mr. Justice 
Seshagiri Aiyar. 

V. E. N. K. R. M. V. R. M. SOMASUNDA- 

RAM CHETTY — Decree-holder — 
Petitioner 
versus 

TIRUNARAYANA PILLAI-^Placntiff-^ 
Respondent. 

Civil Procedure Code (Art V of 1008), 115 -Error 

of la u% whether High Court competent to interfere--- 
R'^medy hy suit open — H'*vision. 

Where there has boen an error of law and not of pro- 
cedure, it ia not open to the High Court to intei^Qro 
in revision. 

8heo P round Bunyshidhnr v. Ram Ch under HarihiiXt 
2R Ind. Cas. 977; 41 C. 323, approv-ed of. 

TiruchittanihnJn Chetti v. Seshnyyangurf 4 M. 383; 
Viraraghava v. Parasnrtimn, 15 M. 372, Sri Krishna 
Doss V. Chnndook Chaud, 4 Tnd. Caa. .509; 5 M. L. T. 
124; 19 M. L. J. 307; 32 M. 334; Shea Prosnd 
Bungshidhur v Rnni Chunder Hnribujo, 23 Ind. 
Cas. 977; 41 C, .323 and Subramanyn Chettiar v. 
ArunneheUnm Chettyar, 16 Ind. Cas. 692, (1912) M. 

W. N. 956, followed. 

Where the remedy by aiiit ia open to a party, a 
petition umler section 1 i5 of the Code of Civil Pro- 
C‘‘dure ia not the beat way of settling questions 
arising under section 73, especially where there 
has been payment subsequent to the application 
to third parties and they are not made parties to 
the application. 

A High Court will not decline to interfere in revi- 
sion in all cases where there ia a remedy by way of suit. 
Hut wliere a more efficatious rern(‘dy can bo had by 
regular suit and where the i esult of interfereneo by 
the High Court will affect the rights of parties not 
before the Court eo nominee, the High Court will not 
bo justified in interfering in revision. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Ramnad at Madura, in Execution Appeal 
No. 514 of 1913, in Original Suit No. 47 of 
1912, on the file of the Subordinate Judge’s 
Court, Mayavaram. 

Mr. K. Srifiivasa Aiyangar (with him 
Mr. S. Varadacliariar), for the Petitioner. 

Messrs. 8, Muthia Mudaliar and K. F. 
Krishnaswami Aiyar, for the Respondent. 

JUDGMENT. — The petitioner in this case 
applied for rateable distribution. It was 
objected to on the ground that the decree 
obtained by the petitioner was not against 
t}ie same Jud^ment-4ebtor afains^ whoip 
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oution liad been levied by tlie counter-peti- 
tioner and the assets realised. The Sub- 
ordinate Judge upheld this contention and 
dismissed the application. This revision peti- 
tion is against that order. 

A preliminary objection was taken before 
us that we should not interfere as under sec- 
tion 73, cdause (2), of the Code of Civil Pro- 
cedure, the petitioner had his remedy by a 
regular suit. 

Mr. K. Srinivasa Aiyangar argued that 
the Court had jurisdiction, as was decided 
in a number of cases, and tliat the present 
case was a tit one for our interference. Wo 
feel no doiibt that the High Court has 
jurisdiction to hear the petition. See 
Tiruchiftamhala Chetti v. Seshnyyangar (1); 
Viraraghnva v. Parasnrama (2) and Sri 
Krishna Ihss v. Chandook Chand (3). But 
we do not think that in the exorcise of our 
powers wo should interfere in this particular 
instance. In the first place we arc not satis- 
fied that the Subordinate Judge has eitlier 
refused to exercise jurisdiction or exercised 
it with material irregularity as contended 
for by Mr. Srinivasa Aiyangar. In order to 
construe the decree in Original Suit IN’o. 169 
of 1910 obtained by the petitioner against 
Chidambaram Chetti, the Subordinate Judge 
held tliat it was open to him to examine the 
records of the suit to ascertain its real scope. 
It is true that tlie language used by him 
seems to indicate that he thought that the 
personal decree against Chidambaram Chetti 
was wrongly passed, but on carefully examin- 
ing tlie judgment we liave come to the couchi- 
jiion tliat wliat the Subordinate Judge meant 
t-o say was that if the decree were properly 
Construed it would amount only to a decree 
against the assets in the hands of Chidam- 
baram Chetti. We do not tliink that in thus 
construing the decree he exercised his juris- 
diction illegally or with material irregularity. 
In this connection w’o may refer to the 
observations of Sir LaAvrenco Jenkins, the 
learned Chief Justice of the Calcutta High 
Court, in Slieo Frosad Bungshldur v. Itam 
Ohnnd^r Harihnx (4) where his Lordship points 
out that, where tliere has been an error of 
law and not of procedure, it is not open to 

(1) 4 M. 383. 

(21 15 M. 372. 

(3) 4 Inch Cas. 509; 32 M. 334; 5 M. L. T. 125; 19 
M. L. J.307. 

(4) 23 Ind. Cas. 977; 41 0. 328. 


the High Court to interfere in revision. A 
similar view was expressed in Suhramanya 
Ghettlar v. ArnnncheUam Chettlar (5) by a 
single Judge of this Court. Acting on this 
view we must hold there is no ground for 
setting aside the Subordinate Judge’s order. 

There is also another reason why we 
should not interfere in revision. As we 
observed at the ouiset, the petitioner has 
his remedy by regular suit. In the revision 
petition before us, he has impleaded as 
respondent only the person who opposed his 
application. It has been admitted that 
moneys have been paid out to a large 
number of other creditors after the dismissal 
of the petitioner’s application. Any ad- 
judication regarding the rights of the peti- 
tioner in the absence of the various persona 
to whom moneys have been paid out must 
be unsatisfactory. If we interfere in revision, 
the result will be that persons who are not 
parties to this petition must be called upon 
to pay back the money paid over to them, 
thus concluding them by an order passed 
behind their back. On the other hand if 
the petitioner institutes a regular suit, he 
can implead all the persons to Avhom money 
has been paid as parties to that suit and 
can obtain his relief in their presence. 
They will then have opportunities to resist, 
petitioner’s claim not only on the specific 
objection raised by the respondent nOAv, but' 
will be entitled to put forward other objec- 
tions Avliich they may be advised to take,. 
AVithout laying down as a general proposi- 
tion of law that in all cases where there is 
a remedy by Avay of suit the High Court 
should not interfere in revision, we are 
prepared to say that where a more efficacious 
remedy can be had by regular suit and 
where the result of interference by the 
High Court will affect the rights of parties not 
before the Court eo nominee, the High Court 
will not be justified in interfering in revision. 
This view has been adopted by individual 
Judges in this High Court in a number of. 
unreported cases. Vide Civil Revision Peti- 
tion No. 93 of 1911, Civil Revision Peti- 
tion No. 1 of 1913 and Civil Revision Peti- 
tion No. 984 of 1912. We dismiss the peti- 
tion with costs. 

Fetlflnn dismissed* 

(6) 16 Ind. Cas. 692; (1912) M. W. N. 956 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Petition No. 28 oe 1912-13 of Batu Banki 
District. 

December 12, 1913. 

Present: — Mr. D. C. Baillie, S. M., and Mr. 

G. A. Tweedy, J. M. 

GUULAM SAR VAR— Defendant^ 
Appellant 
versus 

MUHAMMAD AMBAR ALI KHAN— 
Plaintiff — Respondent. 

Bent-free tenure^ creation of- — Law an to rent-free 
grant^f applicability of — Contractu^ valid and binding^ 
overruled by law an to renamption of rent-free tenures — 
Oudh Rent Act {KXII of 18F6), .s. lOlH-Vnder- 
proprietary rights^ accrual of — *^Lnnd acquired ^ in 
p:rpetuity^ by a irritten inntrunient and for a valuable 
con side rat ion** — Pinchaner of muafi land, status of — 
Interpretation of Statute — Legislature, intention oj,to be 
dincusned only in case of ambiguity in v'ordn of lciii\ 

A rent-free tenure is created whenever the pro- 
prietor of a land creates rij^hts hy which ( he land can 
be held w’ithout payment of rent by one person whilst 
the liability for revenue rests on another, and the law 
as to rent-free grants applies to every case 'where 
such rights are created. 

The law as to resumption of rent-free tenures 
overrules in view of Government interests contracts 
which would otherwise be perfectly valid and binding, 
and in considering their effect considerations other 
than those which apply to ordinary ti'unsactions 
must be taken into consideration. 

A rent-free holding transferred by a sale-deed is a 
“land., acquired, in perpetuity, ...by a wTitten 
instrument and for a valuable consideration” 
within the meaning of .section 107H of the Oudh 
Rent Act. The view that the acquisition by a 
written instrument and for valuable consideration 
must be from the originial proprietor and not from 
a person who had acquired rights as a rent- 
free holder 'vrithout payment of valuable consideru- 
tion, is wrong. 

Courts can discuss the intention of the Legislature 
only w'hen there is any ambiguity in the words of the 
law. 

Appeal from the decree of tlie Officiating 
Commissioner, Fyzabad, dated 26tli May 
1913, reversing the order of the Deputy Com* 
mi.ssioner, Bara Banki, dated 21st January 
1913, reversing that of the Assistant Com- 
missioner, Bara Banki, dated 11th November 
1912. 

Mr. Ali-ud'din Ahmad, for the Appellant. 

Babu Bisheshwar Nath, for the Respondent. 
JUDGMENT. 

Baillie, S. M. — The tenure under which 
the land now in question is held was 
originally created in favour of one Rafik-un- 
nissa. It was left to her under a Will (which 
had efEect in 1894) to be held free of rent. 


The proprietary interests of the testator 
passed to tlie prpdecessor-in-interest of tho 
present respondent. Appellant purchased 
the rent-free tenure from Ratik-un nissa in 
1901. Tho Deputy Commissioner found 
that appellant had acquired the land in 
perpetuity by a written instrument and for 
a valuable consideration and accordingly 
directed that rent should be fixed under section 
107H. The case was appealed by the present 
appellant. Respondent himself did not 
appeal, hut filed a cro.ss-objection in the 
appellant’s appeal. On this cross-objection 
the Commissioner held that the acquisition by 
written instrument for valuable con.sideration 
mentioned in section 10711 must be from tho 
original proprietor and not from a person 
Avho had acquired rights as a ront-fiee holder 
without payment of valuable consideration. 

There are two questions for decision: (/) 
whether the law as to rent-free grants 
applies, and (//) whether the acquisition in 
this case was such an acquisition as section 
107H contemplates. The first question must, 
I think, be unhesitatingly answered in the 
affirmative. A rent-free tenure is created 
whenever the proprietor of land creates 
rights by which the land can be held without 
payment of rent by one person whilst the 
liability for revenue rests on another. As to 
the second question, there are, no doubt, 
reasons, which can be advanced in support of 
the Commissioner’s view.. To hold that a 
person who purchases for valuable considera- 
tion and by written instrument from a rent- 
free tenure-holder who bad not acquired liis 
tenure for valuable consideration, must be 
a person to whom section 107 H applies, would 
undoubtedly put the vendee in a better 
position, than his vendor; hut I do not think 
that in connection with these sections this 
is a fatal objection. Tho law as to resump- 
tion of rent-free tenures overrules in view of 
Government interests contracts wliicli would 
otherwise be perfectly valid and binding, and 
in considering their effect considerations other 
than those which apply to ordinary transactions 
must be taken into consideration. I think it 
reasonable to consider that the law intended 
to protect all persons who in good faith paid 
good money for the acquisition of a right 
wliich they regarded as valuable and transfer- 
able and which would have been valuable and 
transferable except for the operation of the 
special law as to rent-free tenures. 
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A similar question has frequently arisen 
under the Agra Act, section 151 B. The 
words in that section are similar an t the 
decision has invariably been that a person 
who has purchased a rent-free tenure on 
payment of consideration may be held to 
have acquired it for valuable consideration. 
To hold otherwise would, it appears to me, 
be to read into the sections concerned the 
word originally.’ In my opinion it is not 
necessary to hold that this word must be 
understood in the provisions of section 107H. 

I, therefore, take the same view as the 
Deputy Commissioner in this case and 
would cancel the order of the Commissioner 
and restore that of the Deputy Commissioner 
with costs in favour of appellant. 

Tweedy, J. M. — As regards (i) the case 
is clear. The law as to rent-free grants 
applies. As to (li) the difficulty as pointed 
out by the Senior Member is that if we 
hold the Deputy Commissioner’s view to be 
correct, avo are infringing the other universal 
principle of law that a vendor cannot give 
his vendc'e a better title than he has 
himself. This is undoubtedly a strong argu- 
ment in favour of the Commissioner’s view 
that the acquisition must be from the 
original proprietor. It may be doubted 
whether the Legislature intended the pro- 
tection contemplated by the Senior Member 
for the doctrine of caveat empfar applies 
and the purchaser is bound to make sure 
of the title before he makes the bargain. 
But 1 do not think avo are called upon to 
discuss Avhat the Legislature meant. Courts 
can only do this when there is any 
ambiguity in the Avords of the laAv and 
there is no ambiguity here. The words 
are plain: acquired for valuable considera- 
tion.” There is no qualitication of any kind 
here and if the Legislature intended to 
qualify those AA^ords they could have done 
so. Wo must take law as Ave find it, 
regardless of Avhat may possibly have been 
in the mind of the framers of the laAV. 
I, therefore, concur in the proposed order. 

Appeal alhneed. 
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PUNJAB CHIEF COURT. 

Second Cinhe Appeal No. 677 of 1910. 

January 8, 1914. 

Present'. — Mi*. Justice Rattigan and 
Mr. Justice Bcadon. 

MUNI LAL AND OTJiERS — P laintiffs 
— Appellants 
versus 

CHATTAR SINGH and others— 

De fen dants — Respondents. 

Mortij t<jf — Morfunytn’ ailttiitiin'j of conaidrr- 

nti.ni prior lo moify.ijr — -Fiudiny th^it item ^o 
nduiiltod K firfitioua — Suit by inorty.igen. 

The Full Bench ruling in (hi d (Jh.ud v. liihm'ui, 

P. R. 1907 (F. B.); 02 P. L. 11. 190«; 95 P. W. K. 

1 9Cj 7, applies only to cases wh<*i*e the mortgagee at 
thj time ot* mortgage undertakes to pay, or to 
do something for, the nnn’tg.igor after the date 
of exception of the mortgage and fails to carry 
out his iimh‘rtaking. It does not apply to a 
case where the mortgagor slates that he has actually 
been paid or receivc'd consideration at a time prior 
to the mortgage, Avhereas, in point of fact, payment 
of the full sum or receipt of full consideration has 
not b^cii made or taken place. 

Y dcith Kh'ii V. Riyhpct J?i/, 17 Ind. Cas. 255; 
105 P. W. 11 1912; 192 P. L. R. 1912, followed. 

Second appeal from the decree of the 
Divisional Judge, Hissar Division, dated the 
21si March 1910, affirming that of the 
District Judge, Rohtak, dated 16th November 
1909, dimissing the claim. 

Lala Lajpal Jiai, for the Appellants. 

JUDGMENT. — The Courts below concur 
in finding tliat the two items, Rs. 500 and 
Rs. 800, of the alleged consideration money 
for the mortgtige sued upon Avere fictitious 
and never paid to the mortgagor. As a 
result of this finding, AAdiich Ave ourselves 
have no hesitation in accepting as correct, 
the Divisional Judge Avithout considering the 
other points involved in tlie case and relying 
upon (hhil Chaud v. liahman (1), has dismiss- 
ed plaintiffs’ suit Avitli costs. 

The learned Divisional Judge in applying 
the Full Bench ruling to the facts found by 
him has overlooked tlie distinction pointed 
out in Ynknh Khan v. Kaghpat Eai (2), 
between cases Avliere the mortgagor states 
that he has actually been paid or re- 
ceived consideration at a time prior to the 
mortgage, whereas, in point of fact, pasonent 

(1)69P.R. BK)7(F. B.);62P. L. R. 1908; 95 P. 
W. R. 1907. 

te) 17 lud. Cas. 385; 165 P. W. R. 1912, • 192 P. I^. 
R. 1912. 
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tlie full sum or receipt of full consulera- 
f ion ‘has not been made or taken place, and 
cases where the mortgagee at tlie time of 
mortgage undertake.? to paj^ or to do 
s imethiiig for, the mortgagor after the date 
of execution of the mortgage and fails to 
carry out his undertaking. The Eull Bench 
ruling applies to the latter and not to the 
former class of ca.ses. 

We must accordingly hold that the 
Divisional Judge erred in dismissing tlie suit 
on the preliminary ground that the Full 
Bench ruling applied to it. We accordingly 
accept this appeal and under Order XLl, 
rule 23, Civil Procedure Code, we remand 
the case to the Divisional Judge for deter- 
mination of the appeal before him in 
accordance with law. 

Costs will abide the event. The Court-fee 
stamp to be refunded to the appellant. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIOJSTBll S 
COURT. 

Second Civil Appeal No. 15 of 1913. 

June 19, 1914. 

Present: — Mr. Kendall, A. J. C. 

BENI M A UHO — P l ai nti ff — Appe l l ant 
versus 

RAM IIARAKH and another — Defendants 
— Respondents. 

Civil Procedure Code (Act V of 1908), O. XU, r, 
31 — Judgment of Aj-tpellafe Court, icliat it should 
contain. 

There should bo i* the judgment such a statement 
of the case as to enable the Appellate Court to be 
satisfied that the Court below has understood the real 
issues between the parties and that it has tried those 
issues and has con.sidered the evidence. A judgment 
of the first Appellate Court merely to the effect that 
it is in entire agreement with the findings of the 
Court of first instance and, therefore, dismisses the 
appeal, is not sufficient and does not comply with 
the provisions of OrJor XLI, rule 31, Civil Procedure 
Code. 

8urji Singh v. Kan war Durga Pershad, 8 0. C. 290, 
referred to. 

Appeal from the decree of the District 
Judge, Gronda, dated 16th November 1912, 
upholding that of the Munsif, Gonda, dated 
3rd August 1911. 

Babu Nagendra Nath Ohoshal^ fw the 

Appellant, 


Babu Surendro Nath Roy, for the Respond- 
ents. 

JUDGMENT. — This case has already been 
once remanded for a finding on the merits 
to the lower Appellate Court. That Court 
has dismissed the appeal, but the judgment 
which it has written, and which it lias headed 

order docs not sufficiently comply 
with tlie provisions of Order XLl, rule 31, 
of the Code of Civil Procedure. The lower 
Appellate Court has written: “l am in entire 
agreement with the learned Munsif as I 
previously indicated ; after giving all the 
facts of the case my best attention I see no 
reason for modifying the opinion formerly 
adumbrated by me, and being in entire accord 
with the findings of the learned Munsif and 
the grounds on which they are based I 
dismiss this appeal with costs.” 

The view which is taken in such matters 
by this Court may be found in Snrji Singh v. 
Kitnwar Durga Pershad (1), where it has 
been noted that there should be in the 
judgraont such a statement of the case as 
will enable the Appellate Court to be satisfied 
that the Court below has understood the real 
issues lietween the parties and that it has 
tried those issues and has considered the 
evidence. In the former judgment of the 
learned Judge to which he has again referred, 
he had definitely noted that lie had not 
consiflcred the merits of the case. And in 
this judgment to which exception is now 
being taken, the learned Judge has expressly 
not set out that he has read and considered 
the evidence. 1, tlierefore, set aside the 
judgment of the lower Appellate Court and 
remand the case to the learned District Judge 
to dispose of the appeal according to law. 
Costs will abide the result. 

Case remanded. 

(1) 8 O. C. 290. 
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VENKATESWAKA IYER V, CHERRSERl MADATHIL RAVTJNNI NAIR. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 494 op 1913. 

September 1, 1914. 

Present: — Mr. Justice Seshagiri Aiyar. 

VENKATESWARA IYER— Plaintiff- 
Petitioner 
versus 

CHERRSERl MADATHIL RAVUNNI 
NAIR — Defendant — Respondent. 

Civil Procedure Code (Art To/ 1908), as. 10, 161 — 
Suit hy 'next friend of minor — heath of wxi fnend 
•^8 nit dismissed — Fresh suit — Jlleyal order^ effect of — 
Fsfoppel — Abuse of process of Court. 

On the death of a minor plaintiff’s next friend the 
suit does not abate and, therefore, should not bo dis- 
missed. 

If, however, an order of dismissal is passed it is a 
nullify and can have no effect upon the rights of tlie 
plaintiff. The duty of the Court is either to appoint 
a n(*w friend or to allow the suit to be pending till 
the minor attains majority. 

If a party misoonceivos the effect of an order 
which is legally a nullity and, therefore, of no force, 
he is not estoi)ped from pleading subsequently that it 
was not necessary for him to have that order set aside. 

Section 10 of tho Civil Procedure Code (corre- 
sponding to section 12 of the <>ld Code) does not bar 
the institution of suits but only their trial, and in 
this respect there is no substantial difference bet- 
ween the language of the new and old Codes. 

See-tion 161 of the Codo of Civil Procedure baa 
been inserted to enable Courts to deal effectually 
with attempts to abuse the process of tho Courts. 

Tho institution of a second suit against tho same 
party for tho same rolief and on the same cause of action 
is not “an abuse of the procees of the Court” within 
the meaning of section 161, Ci\il Procedure Code. 

Petition, under section 25 of Act IX of 
1887, praying tlie High Court to revise 
the decree of the Court of tlie Subordi- 
nate Judge of Palghat, in Small Cause 
Suit No. 2066 of 1912. 

Mr. N. A. Vaidyanatha Aiyar ior Mr. C. V. 
Anantliakrislina Aiyar, for tho Petitioner. 

Mr. K. P, M, Memn, for the Respondent. 

JUDGMENT. — Original Suit No. 369 of 
1905 was instituted by a next friend of 
the petitioner who was then a minor.' 
Some time after, the next friend died ; 
on the 25th October 1906 the Munsif 
declared that the suit abated in conse- 
quence of his death. On attaining majo- 
rity, the petitioner moved in 1912 to set 
aside this order of abatement. The petition 
was dismissed on the ground that it was 
barred by limitation. Tho present suit was 
instituted for the .same reliefs as tho.se 
prayed for in Original Euit No. 369 of 
1905. The Subordinate Judge dismis.sed 
til is suit on the ground that tliq order of 


abatement precluded the filing of a fresh 
suit. This petition is against that decision. 

There can be no doubt that the order 
directing the suit to abate was illegal. 
There is no provision of law which enables 
a Court on the death of the next friend to- 
dismiss the suit. It was the duty of the 
Court to see that a new friend was 
appointed or to allow tho suit to be pending 
till the minor attained majority. The order 
of the 25th October 1906 was a nullity and 
can have no effect upon the rights of the* 
plaintiff. The Subordinate Judge is, there- 
fore, wrong in holding that that order 
precluded tho filing of the present suit. 
Mr. Menon, who appeared for the counter- 
petitioner, rightly conceded that that con- 
clusion of the Subordinate Judge could 
not be supported. But he argued that as 
the petitioner had chosen to apply to set 
aside the abatement order and as that ap- 
plication had been rejected, he was estopped 
from pleading that the original order was 
of no effect. I cannot agree with this 
contention. If the petitioner misconceived 
the effect of an order which was legally 
of no force, he was not estopped from 
pleading subsequently that it was not 
necessary for him to set aside that 
order. 

Tho result of holding that the first order 
was a nullity and that the proceedings 
taken to set it aside did not affect the rights 
of the parties, is that Original Suit No. 
369 of 1905 is still pending. Mr. Menon 
contended that as the suit had not legally 
terminated it was not open to the petitioner 
to file a fre{?h suit and that the order of 
the Subordinate Judge dismi.ssing it could 
bo sustained upon this ground. I was at 
first inclined to agree with this argument. 
But on considering the matter more fully 
I have come to the conclusion that the 
order of the Subordinate Judge was wrong. 
The Code of Civil Procedure provides 
two remedies to a person who is being 
harrassed for the same relief more than 
once. Section 10 enables the defendant 
to plead that the matter is Us pendens 
and that the suit should not be proceeded 
to trial. In other words, he can claim 
that the relief claimed against him is 
suh judice and that he should not be put 
to tho necessity of defending the claim 
twice oyer. Th? other remedy is given 
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by section 11. If a matter has once before 
been adjudicated upon, the defendant can 
say that the matter is res judicata and 
that there should not be a second trial. 
In neither of those cases can he plead 
that the suit ought not to have been 
instituted. Both the pleas above referred 
to pre-suppose the existence of a suit on 
the file of the Court. The only provision 
of law in the Civil Procedure Code Avhich 
bars the institution of suits is that contained 
in section 12 which precludes a party from 
filing a suit in respect of a matter which 
by the rules ho is debarred from enforcing 
by a suit. The present case is not governed 
by section 12. 

Since the case was heard Mr. Menon 
has drawn my attention to the decisions 
reported as Meckjee Kketsee v. Kesoivjee Vera 
Clinnd (1) and Balkishan v. Kisliau Lai 

(2) and Nemagauda v. Paresha (3) which 
contain dicta to the effect that section 
10 (corresponding to section 12 of the old 
Code) does not bar the institution of suits, 
but only their trial. The learned Counsel, 
however, argued that the change in the 
language of section 10 indicated that the 
suit could be struck off at once. I am 
unable to see any substantial difference 
between the language of the new and 
old Codes. 

The point which I reserved for considera- 
tion related to the wording of section 151 
of the Code of Civil Procedure. It is a 
new provision and has been inserted to 
enable Courts to deal effectually with 
attempts to abuse the process of the Courts. 
To a certain extent it introduces into this 
country t»he principles underlying 59 & 60 
Yic. c. 51, entitled the Vexatious Actions 
Act.” Section 1 of that Act deals with 
the abuse of the process of the Court, but 
it presupposes that the person seeking 
the aid of the Court is habitually and 
persistently instituting suits. Lord Hals- 
bury points out in Peichel v. Magrafh (4) 
that *^it would be a scandal to the Administra- 
tion of Justice if, the same question having 
been disposed of by one case, the litigant 
were to be permitted by changing the form 

(1) 4 C. L. R. 282. 

(2) 11 A. 148; A. W. N. (1889) 42; 13 Ind. Jur. 309. 

(3) 22 B. 640. 

(4) 14 A. 0. 665; 59 L. J. Q. B, 169; 64 J. P. 196, 


of the proceedings to set up the same 
case again.” Therefore in order that the 
litigant m^-y be shut out from setting 
up the same case over again, the first 
case must have been disposed of. In the 
view I have taken. Original Suit No. 369 
of 1905 is still pending. If that is so, 
although the present suit is against the 
same party and for the same relief and 
is based upon the same cause of action, 
I cannot hold that it would be an abuse 
of the process of the Court to allow the 
plaintiff* to carry on the present litigation 
until the previous one comes to a legal 
termination. It may be that the first 
suit may fail on some technical ground 
and if I were to direct that that suit be 
struck off the file, 1 may be denying the 
plaintiff his just rights. After giving my 
most careful consideration to the points 
involved, I liave come to the conclusion 
that the only course open to the defendant 
is to move that the trial of the present suit 
be stayed under section 10 of the Civil 
Procedure Code. Mr. Menon drew my 
attention to the fact that immediately after 
the death of the next friend a guardian 
was appointed by the District Court of 
the person and property of the minor. 
But there are no materials before me to 
show whether this guardian prosecuted 
Original Suit No. 369 of 1905. If he did 
so and if the suit came to an end, that 
may be a bar to the present suit. That is a 
matter to be decided by the Subordinate 
Judge on the merits. 

For these reasons I hold that the order 
of the Subordinate Judge dismissing the 
suit in limine cannot be upheld. 1 reverse 
his order and direct him to re-take 
the case to his file and dispose of it 
according to law. The costs will abide the 
result. 

Order set aside 
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RAM NATH V, BINDESHUBI PRASAD SINGH. 

OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 158 of 1913. 
June 4, 1914. 

Present: — Mr. Kendall, A. J. C. 

RAM NATH- Plaintiff — Appellant 
versus 

Baja BINDESHURI PRASAD SINGH 

AND ANOTHER — D E FE N DANTS — Re SPONDENTS. 

U. P. Court of WanU Act (HI of 1899), rnlcit made 
thereunder — District Officer or Sperinl Manager^ poorer 
of — Grant of land for hundred years for planting 
grove. 

There is nothing in the Court of Wards Act 
or in the rules made thereunder, wliich gives any 
powers to District Officers or to a Special Manager 
to make any grant of land out of an estate under 
the management of the Court of Wards for a 
hundred years for the planting of a grove. 

Appeal against the decree of the Subor- 
dinate Judge, Bahraich, dated 4th March 
1913, upholding that of the Munsif, Bahraich, 
dated 13th December 1912. 

Pandit Ooharan Nath Mtsra, for the Appel- 
lant. 

Babu Basudeva Lai, for the Respondents. 

JUDGMENT. — Ram Nath was given a 
farm of a village in the Payagpur estate at a 
time when that estate was under the Court 
of Wards owing to the minority of the Raja. 
The estate has now boon handed over by the 
Court of Wards. While Ram Nath was 
a farmer, he took certain land into his own 
cultivation. 

The period of his farm which was granted 
having expired, the Raja issued a notice of 
ejectment to him in respect of his thehij 
and another in respect of the fields which 
he was cultivating. Ram Nath did not 
contest the notice. When the Raja applied 
for the assistance of the Revenue Courts to 
obtain possession Ram Nath came forward 
with an objection as to trees which he had 
planted in certain fields; and I understand 
that his objection is still pending before 
the Board of Revenue. Ram Nath has brought 
this present suit against the Raja of Payag- 
pur and against the i^ew theJcadar of the 
village for a perpetual injunction to prohibit 
them from taking possession of the trees, 
or cutting them down, on the allegation 
that this land was given him by the Court 
of Wards for the purpose of planting a grove 
according to the terms of a deed of agree- 
ment which he had executed. 

The lower Courts have found that what- 


ever land was given to him for the purpose 
of planting a grove was given by the Deputy 
Commissioner of Bahraich and not by the 
Court of Wards, and that the Deputy 
Commissioner was acting ultra vires, and the 
suit, and the appellant’s appeal therefrom, 
were both dismissed. 

Appeal is laid on the grounds that the 
Courts below have erred in law in holding that 
the Deputy Commissioner of Bahraich had no 
power to grant permission to the appellant to 
plant the grove in dispute, that the re- 
spondent was bound by the said permission, 
being an act done by the Deputy Com- 
missioner in the ordinary course of the 
management of the estate while in charge of 
the Court of Wards, and that having planted 
the grove with the permission of the Court 
of Wards he is the owner of the trees and 
cannot be ejected from them. 

On the 28th February 1908 the appellant, 
Ram Nath, presented an application to the 
Hpecial Manager to the effect that he was a 
khair-khwah riasat, that he had no grove, 
that Hindus considered it a pious act to plant 
a grove, and that this village was quite 
close to his house, so that he could easily 
make arrangements for it. For this reason 
ho prayed that an order might be given that 
a grove might be planted in certain fields. 
He added that he was at the time thehadar 
of the village and that these fields were for 
the time being in .his cultivation {sir). The 
Special Manager appears to have dealt with 
the application as if it were one to which 
the provisions of rule 99 of the Court of 
Wards Manual applied. Reference being 
made to the Deputy Commissioner that 
officer passed an order that Ram Nath was 
not a tenant to whom rule 99 applied, but 
that an ikrarnnma should be taken from him 
such as was taken from Salik Ram. It has 
been ascertained in this Court that this 
Salik Ram who was present before the 
Court along with Ram Nath appellant is 
a relation of Ram Nath and is a thekadar 
in the Nanpara Estate. An ikrarnama was 
accordingly taken from Ram Nath in which 
he agreed to plant a grove on conditions 
that he would be responsible for looking 
after the young trees, that the estate might 
let out the ground for cultivation or might 
arrange to pasture cattle there, that he 
(Ram Nath) should have the usufruct of 
the grove and that after a hundred years he or 
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his successor should have power to cut the 
grove down and sell the wood. As the trees 
have been entered in his name in the 
Government papers, it may be presumed that 
he was eventually allowed to plant them 
according to these conditions. There is no- 
thing in the Court of Wards Act or in the 
rules made thereunder, which are contained 
in the Court of Wards Manual, which gives 
any power to District Officers or to a Special 
Manager to make any grant of land for a 
hundred years for the planting of a grove. 
Rule 84 recommends special concessions to 
be given to specially selected tenants ; and 
rule 99 emphasizes the importance of en- 
couraging tenants to improve their holdings. 
In each of these rules the granting of land 
for a grove is mentioned. Whether these 
rules have the effect of giving the District 
Officer unlimited power to grant lands in 
those two cases or not, it is not for this 
Court to determine. The District Officer 
did not act, and did not pretend to act, 
under either of these rules in the pre- 
sent instance. The Court of W ards is 
defined in the Act as the Board of Revenue. 
The findings of the lower Courts, therefore, 
as to the powers of the Deputy Commissioner 
were correct. 

This appeal is dismissed. The respondents 
may have their costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Ai»peal No. 247 op 1913. 

September 16, 1914. 

Present : — Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice Se.shagiri 
Aiyar. 

GOVINDA GOUNDAR and anotueh 
— Appellants 
versus 

RAMIRN and others — Respondents. 

Lnml Acquisition Act ([of 1890 , 31 (2), 32 (I) — 

Xln^nfranchised service inam, owner of, whether competent 
to alienate. 

A sjrviwi inam unless (mfrancliisod, is land which 
the owner is incompetent to alienate w ithin the mean- 
ing of sections 31 and 32 (1) of the Land Acquisi- 
tion Act. 

Appeal against the decree of the District 
Court of Coimbatore in Original Petition 
No. 360 of 1912, (Compensation Case No. 11 
of 1912.) 


HUCDAR KHAN V. GAJADHAR CHAUBE. 

Mr. 8. T. Srulimsa Gopalachari, for the 
Appellants. 

Mr. (K 8, Venhafacharinr (with him 
Mr. T. M. Krishnaswami Aiyar), for the 
Respondents. 

JUDGMENT.— The appellants have fariled 
to establish their right to the property. Our 
attention has, however, been drawn to the 
provisions of section 31 (2) and section 32 
(1) of the Land Acquisition Act as to the 
acquisition of property which the owner has 
no power to alienate. The inam in question 
is a service hiam granted for the performance 
of a service in the temple and liable, unless 
it has been enfranchised, to be resumed by 
Government for failure to perform the service. 
Unless it has been enfranchised, as to which 
we have no evidence, it is, in our opinion, 
land which the owner is incompetent to 
alienate within the meaning of the sections. 
These provisions do not appear to have been 
brought to the notice of the District Judge 
and we have deciderl to remit the case to him 
to ascertain upon fresh evidence, if necessary, 
whether these sections are applicable and, 
if so, to dispose of the case according to law. 
The 1st appellant must pay the costs of the 
1st respondent in tlie appeal. 

Appeal a^hived', Case remanded. 


OUDH .lUDTCIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 97 of 1913. 

Juno 24, 1914. 

Present : — Mr. Stuart, Offg J. C. 

HU B I ) AR KHAN — Depe ndant — Appb llant 
versus 

GAJADHAR CHAUBE— Plaintiff- 
Respondent. 

Adverse possession ofeqnity oj redemption — Limitation 
Act {IX of 1908), Sell. I, Art. 14L 

Adverso po.ssossion over a right of equity of re- 
demption can legally exist. 

Piiftappa V. Timmaji, 14 B. 170, Lalla Kanhoo Lai 
V. Miisammnt Manlii Bihi, 6 C. W. N. 601; Khiaraj 
Afaiv. Drnm, 32 C. 290 (P. C.); 32 t. A. 23; I C. L. ,1. 
684; 9C. W. N. 201; 7 Bom. L. R. 1; 2 A. L. J. 71, 
M'lta Din 8.th v. Shaikh Ahmad AH, 11 O.C.l, referred 
to. 

Article 144 of the Limitation Act applies to a ease 
of adverse possession of the equity of redemption. 

Appeal against the decree of the District 
Judge, Rae Bareli, dated 11th December 
1912, reversing that of the Subordinate 
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HURDAK KHAN l\ QAJADHAR CHAUBE. 

Judge, Siiltanpur, dated 24th October 
1912. 

Mr. Wasivi, for the Appeallant. 

Mr. Sominllah Beg, for the Respondent. 

JUDGMENT. — Manorath, the father of 
the plaintiff, and Chhutkau, the son of 
Manorath ’s brother, executed a deed of mort- 
gage in 1881 in favour of Ghirrau, Rachhpal 
and another man called Chhutkau. To this 
deed if mortgage a certain Tulshi and 
others wore also parties, and Tulshi and 
others mortgaged another property which was 
included in the same deed. Possession was 
to be given to the mortgagees under certain 
conditions, and in 1887 the mortgagees sued 
on the foot of the deed and obtained pos- 
session of the wliole property mortgaged. 
In 1888 Tulshi sued for redemption of the 
\vhole property secured by the mortgage 
and obtained a decree. In 1891 Manorath 
and the mother of Chhutkau (the son of 
Manorath ’s brother) transferred the Avhole 
of the right of equity of redemption of 
Manorath, Kalka and Chhutkau (the son of 
Manorath’s brother) to llubdar Khan. 
Chhutkau (the son of Manorath’s brother) had 
tlien died and his mother was his heir. It 
is not clear whether Kalka was or was not 
alive in 1891. In 1906 Hubdar Khan 
redeemed from Tulshi the share which had 
been mortgaged by Manorath, Kalka and 
Chhutkau. In 1912 Gajadhar, the son of 
Manorath, sued llubdar Khan for possession 
of the mortgaged property on the ground 
that ho was a minor in 1891, that Manorath 
had no right to transfer his right of equity 
of redemption and that he was entitled to 
obtain possession of the property. His 
suit was dismissed by the learned Sub- 
ordinate Judge, but decreed by the learned 
District Judge on certain conditions. Hubdar 
Khan appeals. 

There is a finding of fact to the effect that 
Gajadhar was born in the year 1888 and 
was 24 years of age at the time of the in- 
stitution of the suit. The first point which 
has been argued by the learned Counsel for 
the appellant is that the suit is barred by 
limitation. His case is that it is possible 
for adverse possession to exist with regiCvl 
to a right of equity of redemption, and that 
in this particular case adverse possession did 
exist with regard to Gajadhar’s interests 
vin the right of equity of redemption in the 
^property in question. In the transfer iq 


the year 1891, Manorath purported to have 
full interests in (so far as his own family 
was concerned) in the equity of redemption, 
and those interests were tansferred to 
Hubdar Khan. The learned Counsel for 
the appellant argues that from 1891 the 
period of adverse possession began to run 
against Gajadhar. In ordinary circum- 
stances all his relief with respect to the 
right of equity of redemption would have 
expired in the year 1906, but as lie was a 
minor in the year 1903 his right would 
extend up to the year 1 906 when he attained 
majority, and ho was then allowed three 
years’ grace within whicli to bring his suit. 
As he had, liowover, failed to bring his suit 
before the end of 1909 his claim according 
to this argument became barred by limi- 
tation. In support of this proposition the 
learned Counsel for the appellant has quoted 
the decision in Bishe^har Tewari v. Bislicshar 
Bay'll (1) to show that the Article of Limi- 
tion Act applicable to the case is Article 141, 
Schedule 11, of Act XV of 1877. In that 
case a Hindu died leaving a widow and three 
sons. The widow, as guardian of one of her 
minir sons, executed a d3el of sale. The 
minor son instituted a suit to recover pos- 
session and it was held that the possession 
became adverse to him from the date of the 
deed of sale, that Article 144 applied to 
the suit and that the extended period of 
limitation expired three years after he had 
attained majority. This judgment of a 
Bench of this Court is sufficient authority 
for the proposition that in the present case 
Article 144 applies. I have still to consider 
Avhother a right of equity of redemption is 
such a right as is capable of being the sub- 
ject of adverse possession and whether in 
this particular case it is shown that the 
right of equity of redemption has been the 
subject of adverse possession. The learned 
Counsel for the appellant refers mo in this 
connection to the decision of a Bench of the 
High Court of Bombay in Puttappa v. 
Timmaji (2). In tlwit case it was distinctly 
held that one of two sets of heirs of a 
deceased person was in possession of an 
equity of redemption adversely to the other. 
I have been further referred to a decision of 
a Bench of the High Court of Calcutta in 

(1) 15 Iml. Cas. 391; 16 O. C. IH, 

(2) 14 q, 176, 
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Jjolla Kanhoo Lai v. Musammat 
Manhi Bibi (3) where the capacity of a 
right of equity of redemption to be the sub- 
ject of adverse possession is considered at 
some length. The discussion commences at 
page 606 of that ruling and it is sufficient 
to say that that decision is in favour of the 
proposition advanced by the learned Counsel 
for the appellant. Against this proposition 
the learned Counsel for the respondent has 
referred me to a ruling of a Bench of this 
Court in Mata Din Sah v. Shaikh Ahmad 
AH (4). In that case, however, the circum- 
stances were different as the transfer there 
was absolutely void. In the circumstances the 
period of redemption did not arise until a 
date which was well within limitation. I 
have also been referred to a decision of tlieir 
Lordships of the Privy Council in Khiarajmal 
V. Daim (5). In that case their Lordships 
found that it was possible to have adverse 
possession of a right of equity of redemption, 
but in the particular circumstances there was 
no evidence of such adverse possession. This 
further supports the first point which has 
been taken for the appellant to the effect that 
it is possible for adverse possession to exist 
with regard to a right of equity of redemp- 
tion, and I find in favour of the appellant 
that adverse possession over a riglit of equity 
of redemption can legally exist. 

The next point to be decided is whether as a 
matter of fact adverse posae.s.sion is proved to 
exist over the right of equity of redemption in 
this particular case. The tran.sfer was by 
Manorath and the heir of Chhutkau, the 
original mortgagor, who purported to repre- 
sent all three mortgagors, Manorath, Kalka 
and Chhuikau. The transfer was by a 
registered deed of sale and placed the pur- 
chasers in ostensible ownership of the full 
right of equity of redemption in so far as the 
share mortgaged by those three mortgagors 
was concerned. If Kalka had been alive, 
then, as has already been noted it 
is not clear whether he was or was not 
then alive, I should have no hesitation 
in finding that as against him adverse 
possession over the right of equity of redemp- 
tion began from the date of the transfer. 
Would the case be different with regard to 

(3) 6 C. W. N. 601. 

(4) 11 0. C. 1. 

<6) 32 C. 296 (P. C.); 32 I. A. 23; 1 C. L. J. 58^ 9 
g. W. 201; 7 L. R, b 2 A. L. J. 71, 


Lim 

Gajadhar ? [ consider that the case would 

only be different so far that inasmuch as 
Gajadhar was a minor, the period of limita- 
tion against him would not qnd until three 
years after the date when he had attained 
his majority. The question does not appear 
to me to be so much as to whether the 
possession of Tnlshi could be considered 
as possession for or against Gajadhar, but 
the question as to whether ^Hubdar Khan 
obtained adverse possession over tlio right 
of equity of redemption from the date of 
his purchase in 1891, and I am of opinion 
that he did obtain adverse possession 
in that year over the right of equity of 
redemption. In those circum^ancos the 
appellant’s contention must succeed on the 
point of limitation. It is unnecessary to 
go into other grounds raised on his 
behalf as on this point alone the suit 
must be dismissed. 

I, therefore, direct that the order of the 
learned Subordinate Judge be restored, that 
the suit stand dismissed, and that tlie plaintiff- 
respondent pay his own costs and those of 
the appellant in all three Courts. 

Smf dismissed. 


MADRAS HIGH COURT. 

Acpeal aovinst Order No. 181 op 1914. 
July 30, 1914. 

Present : — Mr. Justice Oldfitdd. 

In re THAYYANAYAKI ACHI— Dependant 
— Appkm.ant. 

Rt’rrirrr, ajuKtintnintf of —Appointment of party - 
Jnn'f^diction —Small estate. 

A (’oiirt has jurisdiction to appoint, nndor special 
circumstances, one of tlio parties to the suit as Kc- 
ceiver even without the consent of tlic other, e (/., \>hcio 
the estate is small and cannot afford to lunc a paid 
Receiver. 

Appeal against the order of the Court of 
the Subordinate Judge of Kumbakonam in 
Interlocutory Application No, 435 of 1914 in 
Original Suit No. 10 of 1914. 

JUDGMENT. — It is, no doubt, a general 
rule that one party should not be appointed 
a Receiver without the other’s consent. But 
departure from that rule may be justified by 
the special circumstances of the case. Such 
special circumstances have, in my opinion, 
been shown by the lower Court to exist; and 
1 may also refer to the fact that the estate 
is comparatively small apd epp ill-afford th^ 
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. SIVA. SANKARA KEDDY V . MUTIIQSAMI KONAN. 

cost of a paid Receiver. Appellant contends 
that the respectable person nominated by her 
should be appointed without payment. I am 
not, hovjjever, prepared to hold that the lower 
Court used its discretion wron^?ly in refusing 
his services, since the Court’s control over an 
honorary Receiver must always be small. 

It is further contended that no appoint- 
ment is necessary because it will not bo ad- 
vantageous to call in Momeof the debts in ques- 
tion, which represent profitable investments 
and should not be termirmted. It will be 
open to appellant to move the lower Court 
with reference to these items to direct the 
Receiver not to sue for them at once, if post- 
ponement is advantageous to the estate. The 
fact, if it be one, that there are such items, is 
not material with reference to the general 
question whether a Receiver to protect the 
estate should be appointed. 

Tl|is appeal is dismissed. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Skcond Civil Appeal No. 975 op 1918. 
September 8, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

SIVA SANKARA REDDY— Plaintiff- 
Appellant 
versus 

MUTHUSAMI KONAN and another— 

D E FE N 1) ANTS R E S PON DE NTS , 

Public — Obstruction- -Suit by prirntc person — 

Special (luninyc must be both alleged and proved. 

An individual nieinbor of tho public has no cause 
of action to bring a 8ei)arate suit in respect of an 
obstruction to a public way without both alleging and 
jiroving special damage of a substantial character to 
liimself. 

Khaji Sayyad Hussain Sahib v. Ediga Narasiinhappaj 
16 Tnd’ Cas. 962; 12 M. L. T. 491; (1913) M. W. N. 991; 
211 M. L. J. 539; Kandasawmy Kovnndanv, Karupannn 
Korundan, 21 Ind. Caa. 601; (1913) M. W. N. 1001; 
14 M. L. T. 509, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Trichinopoly, on the file of the District 
Court of Trichinopoly, in Appeal Suit No. 147 
of 1912, preferred against that of the District 
Munsif of Kulitalai, in Original Suit No. 298 
of 1910. 

Mr. K. S. Jayarama Aiyar, for Mr. T, 
Natesa Aiyar, for the Appellant. 

Mr. N. Uajngopalachari, for the Respond- 
ents, 


PRAG V , MUHAMMAD ABDUL HUSAIN. 

JUDGMENT. — On a perusal of paragraphs 
8 and 9 of tho plaint (the plaintifF referring 
in paragraph 9 to a petition which he gave 
to the Deputy Tahsildar, a Revenue OflScer 
whose duty is to look after public paths 
running through Porambokes) and of the 
judgment of the lower Appellate Court, 
we have no doubt that the path in question 
is a public path. 

It is clear law that an individual member 
of the public has no cause of action to bring 
a separate suit in respect of an obstruction 
to a public way without both alleging and 
proving special damage of a substantial 
character. The allegation of damage in the 
plaint is very vague and indefinite and is 
wholly insufficient to sustain a separate suit. 
[See Khaji Hayyad Hussain Haliih v. Ediga 
Narasinihappa (1) and Karidasaiomy Kovundan 
V. Karupanua Kovuudan (2)]. 

The second appeal is dismissed with costs 

Appeal dismissed. 

(1) 16 Ind. Cas. 962; 12 M. L. T. 491; (1913) M. W 
M. 991; 23 M. L J. 539. 

(2) 21 Ind. Cas. 601; (1913) M. W. N. 1001; 14 M 
L. T 509. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 161 op 1912 
April 28, 1914. 

Present : — ^klr. Lindsay, J. C., and 
Mr. Kanhaiya Lai, A. J. C. 

PRAG AND others — Defendants — 
Appellants 
versus 

RAJA MUHAMMAD ABDUL HUSAIN 
KHAN — Plaintiff and 
RAJA BHAGWATI PRASAD SINGH— 
Defe ndant — Re spon de nts. 

Jurisdiction of Civil and Revenue Courts — Tenancy 
Determination of nature or terms — Permaneiit lessee not 
possessing heritable and transferable right, whether 
under-proprietor — Declaration that defendants neither 
proprietors nor under-proprietors, maintainability of 
suit for, where they simply claim to he perpetual 
lessees— Civil Couiis iwt to declare whether decision of 
Rei'cnue Court binding on party — Specific Relief Act 
{I of 1877), i2—Dccla\'ntion discretionary — Mere 
question of law, whether justifies grant of declaration. 

A Civil Court can inquire into a proprietary or 
uiulor-proprietary title but cannot inquire into the 
nature or the terras of a tenancy where the tenancy 
is admitted. They lie within the exclusive iurisdic- 
tjon of the Reyenue Courts, 
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Janlci Prasad v. 8aUg Rim, 2 0. C. 96; Bhawani 
Bhikh Singh v. Rap Mahesh, 3 O. C. 87; Righubar v. 
Baja Rampal Singh, 3 O. C. 36o at p. 36S and Chhah 
Narain Singh Bae v. Sn Krishna. Bin, 2 Ind. Caa. 927; 
12 0. C. 161} at p. 167, referred to. 

A permanent lessee not possessing a heritable and 
transferable right is not an undcr-proprietor. 

Mjheshar Pershad v. Mnhammtd Eivaz Alt Khan, 
a Ind. Cas. 200; 13 C. W. N. 1093; 10 C. L. J. 133; 11 
Bom. L. R. 868; 31 A. 394 (P. C.); 6 M. L. T. 168; 19 
M. L. J. 412; 12 O. C. 293, explained. 

Sihhu V. Sita Ram, S. C. 282; Nand Ram v. Aminat 
Patimi Bagnm, 6 (). C. 94; hnd Muhammad Abdul 
Karim Khan Knir d) v*. Niiraz Singh, 3 Ind. Caa 86S; 12 
O. C. 267, referred to. 

Where the plaintiff sued the defendants in the Civil 
Court for a declaration that they were neither pro. 
prietors nor iind^'r-proprietors, and the defendants 
simply cbiimed to be perpetual lessees as found by 
the Revenue Court; 

H*hl, that the plaintiff’s suit was without any eiuao 
of action. 

Rini Bh iramrnj Kmr v. Bhoivlu Khan, 8 (). C. 81, 
referred to. 

4 Civil Court ought not to gr.vnt a declaration as 
to whether a decision of the Revenue Court is binding 
upon a p.irty, for the power conferred by section 42 of 
the Specific Relief Act is discretionary and no decla- 
ration can properly be granted on a mere «[ue.s(ion 
of law. 

Zinn''funnts'>a Khatnn v. Girindra Nath Makorjaa, 30 
C. 788, and Bihu K irendra B dn litr Singh v. B miden 
Misrn, 14 Ind. Caa. 81, referred to. 

App 2 al from the decree of the Siibordiaate 
Judge, (b)nda, dated 20th September 1912. 

Pandit (lokaran Nath Misrdf for the Appel- 
lant. s. 

The Hon’ble Rai Hri Uim Tkihainr, for 
Respondent No. 1. 

JUDGMENT. — The plaintiff is the tnlnhhir 
of .Tahiq% Birwa Mabnon situated in the 
District of Gonda. The di.spute in this case 
relates to Mauza Mahadewa, which forms a 
part of that tnhiqa. The defimdants Nos. 1, 

2 and 3 claim to be the perpetual lessees of 
that village. Their names were entered as 
such in the revenue papers under an order 
of the Deputy Commissioner of Gonda, dated 
the 28th October 1910, to which the plaintiff 
was a party. The Deputy Commissioner 
relied in support of his order on a judg- 
ment of the Board of Revenue, dated the 
26th March 1897, wherein it was held in a 
suit to contest a notice of ejectment issued 
by Saiyid Asghar Husain, a mortgagee of 
Achalram that the defendants Nos. 1, 2 and 

3 were in pos-session since 1852 by virtue of 
their previous, zemindan rights, and were 
pot liable to ejectmoi' 4 t as ordinary tenants, 


The plaintiff appealed from the order of the 
Deputy Commissioner to the Commissioner 
of the Pyzabad Division, but was unsuccess- 
ful. lie then appealed to the Board of 
Revenue, but with no bettor result. The 
present suit has been filed by him for a 
declaration that the defendants Nos. 1, 2 and 
Shave no right to retain posse.s.sion of that 
village by virtue of any proprietary right, 
superior or inferior, and that the decision of 
the Board of Revenue, dated the 26 th March 
1897, does not affect the rights of the 
plaintiff. The allegation of the plaintiff is 
that tlio dofonJaiits Nos. 1, 2 and 3 are 
ordinary tenants and have no rigid to posses- 
sion of the village either as superior or 
inferior proprietors, and that he is not b>und 
by the decision obtained by the defendants 
Nos. 1, 2 and 3 again.st Saiyid A.sghar 
Ha.sain, a mortgagee of Achalram, who Avas 
in pos.sos.sion as a trespa.s.ser, because tlie 
plaintiff does not derive bis title from him 
or from Aclialram. 

The defendants Nos. 1, 2 and 3 do not 
claim any proprietary or under-proprietary 
right in their written statement. They are 
content with the statu.s of perpetual le.ssoes 
conceded to them by the Revenue Court. 
They contended that the plaintiff’s suit is 
without any cause of action and is barred by 
limitation, and that the suit as framed is not 
cognizable by the Civil Court. 

The le.arned Subordinate Judge held that 
the defendants were neitlier under-proprietors 
nor perpetual le.ssees but Avoro Cfimmon 
tenants, and that, as they Avere setting up a 
proprietary right to tlio village, the suit was 
cognizable by the Civil Court. Ho further 
found that the claim Avas not witliout a cau.so 
of action and was not barred by time. 

It is difficult, liowevor, to follow the 
reasoning adopted by the learned Subor- 
dinate Judge. It appears that on the 21st 
April 1874, Hatan, Mathura and Gokul, the 
prcdecessors-in-title of the defendants, applied 
to the Settlement Court for a declaration 
of their under- proprietary right to the entire 
village Mahadewa hywtiy birt jangal tarashi 
(Exhibit 2). The reply of the Court 
of VV'.anls, Avhich then ropresontod 
the Birwa Mahnon estate, w^s 
that the claimants were fheknrfunt and not 
under-proprietors, and that no damumlh 
ri^ht Ava8 allowed to th^m (Exhibit 3). 
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The Settlement Officer directed the claim- 
ants to pay a deficiency in Court-fees and 
on their failure to make good the deficiency, 
dismissed the suit for default under section 
31 ofActVlIl of 1859 (Exhibit 4). In 
1859 Saiyid Asghar Hussain, as a mort- 
gagee of the village from Achalram, 
sought to eject the defendants Nos. 1, 2 
and 3 by the issue of a notice under section 
56 of the Oudh Rent Act. The defendants 
contested the notice .and succeeded in get- 
ting it cancelled by the Revenue Court on 
27th April 1896. The Revenue Court then 
held that the defendants and their predeces- 
sors- in- title had been holding under a lease 
granted in 1852 for a period of three 
years, that they continued in possession of 
the village in spite of the expiry of the 
lease and that they were not tenants who 
could be ejected under section 56 by the 
Revenue Court (Exhibit 5). The Commis- 
sioner on appeal held that they were not proved 
to be lessees (Exhibit 6): but the Board 
of Revenue came to the conclusion that 
the defendants were in possession of the 
village by virtue of their previous zemindar i 
rights, that tlio lease executed in 1852 
merely fixed the rent payable for those 
three years, that the rent varied in accord- 
ance with the area under cultivation and 
the prosperity of the village and that there 
was nothing to show that they had lost 
their /'«(/«/■/’ rights or were in possession of 
the village as ordinary lessees (Exhibit 
A8). 

In the Settlement of 1904, disputes arose as 
to the entry of the names of the defendants 
in the hhewaf in accordance with the pro- 
visions of section 34 of Act 111 of 1901. 
Tlie Maharaja of Balrampur, who was the 
mortgagee of half tlie village, and the father 
of the plaintiff, who Avas the owiier of the 
other half, desired that the defendants sliould 
bo entered as ordinary tenants. The Deputy 
Commissioner of Gonda found that, according 
to the previous decision of tlie Board of 
Revenue, they were prima facie not ordinary 
tenants, anil he directed tliat tlioy should be 
entered as lessees in possession of the village 
and roprosentatives-in*interest of the owners 
(Exhibit A7). The interpretation put upon 
this order by the officials charged Avith the 
preparation of the Record of Rights was that 
the defendants were perpetual lessees, and 


entries were made to that effect accordingly. 
In 1909 the Kanungo reported that the entries 
were incorrect. The matter was then re- 
opened by an order of the Assistant Collector, 
dated tlie 4th July 1910, and the word 
^^dawami*' Avas directed to be removed 
(Exhibit 7). That order was subsequently 
set aside by the Deputy Commissioner on the 
28th October 1910 (Exhibit 8), and the 
order of the Deputy Commissioner Avas even- 
tually upheld by the Commissioner and by the 
Board of Revenue (Exhibits 9 and 10). 
There is nothing in any of the proceedings 
Avhich took place subsequent to the order 
of the Board of Revenue, dated the 26th 
March 1897, to indicate that the defendants 
ever claimed under-proprietary rights in the 
village in dispute. The order of tlie Deputy 
Commissioner, dated the 28th October 1910, 
merely declared that tliey Avero perpetual 
lessees. The defendants do not now claim 
any proprietary or under-proprietary rights, 
and qua such rights the claim is Avithout 
any cause of action. 

The learned Subordinate Judge states in 
his judgment that the defendants do not set 
up or admit the existence of the relationship 
of ordinary tenants and landlord between 
them and the plaintiff, but the setting up of 

a right of pepetual tenancy does not amount 

to a denial of the tenancy itself. 

If the tenancy is admitted, a Civil Court 
has no jurisdiction to determine the nature 
of the tenancy or to inquire into the terms 
on Avhich the tenancy is held. In Janki 
Prasad v. Salig Pam (I), Avhere a plaintiff 
issued a notice of ejectment under the Rent 
Act in respect of the holding of the defendant, 
Avho got the notice cancelled on the ground 
that his rights Avere superior to those of a 
tenant, it Avas hold that the Civil Court 
had no jurisdiction to entertain a suit for 
a declaration that the defendant was a mere 
tenant-at-Avill, the nature of such tenancy 
being Avithin the exclusive jurisdiction of the 
Revenue Courts. 

In Bhawani Bhikh Singh v. Bup Mahesh 
(2) a suit by certain persons, avIio had 
received a notice of ejectment from their 
landlord and were contesting it on the 
ground that they were perpetual lessees of 

(1) 2 0. C. 90. 

(2) 3 0. C. 87. 
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the holding, for a declaration that they 
were entitled to hold the share in per- 
petuity under the lease, was hold to be 
exclusively triable by the Court of Revenue. 
Under section 233, clause (i), of Act 
III of 1901, the Revenue Court has 
exclusive jurisdiction, save as provided by 
section 44, to determine the class of a 
tenant, or- the rent payable by him, or 
the period for which the rent is fixed. 
Section 44 relates to cases whore a person 
claims to establish in the Civil Court any 
interest in land which requires to be 
recorded in the registers prescribed by 
clauses («) to (d) of section 32 but 
Avhich has not been so recorded. Section 
108, clauses (4) and (8), of the Oudh 
Rent Act render the decision of a Revenue 
Court on a question of ejectment or liability 
to ejectment of a tenant final, so as to 
bar an adjudication of the same by the 
Civil Court. The .settled law in Oudh, 
as laid down in Itaglmhar v. Baja Rampal 
Singh (3), is “(a) that, in a suit to 
contest the validity of a notice of eject- 
ment, instituted under the Rent Act, if 
the plaintiff pleads that ho is not a tenant, 
but has a right in the land whicli is 
inconsistent with his being a tenant, the 
question, whether he has such a right or 
not, is one which the Revenue Courts 
are not empowered to decide finally, but 
is one of which the Civil Courts can take 
cognizance; (h) that, if the plaintiff 
admits that he is a tenant, but denies 
that ho is one not holding on special 
terms, the Revenue Courts have exclusive 
jurisdiction to determine whether ho is or 
is not a tenant holding on special terms; 
and (c) that, in cases in which the plaintiff 
has denied that he is a tenant, and has 
set up a right in the land which is incon- 
sistent with his being a tenant, and the 
Revenue Court decides that he i.s not a 
tenant, but has prinm facie the right in 
the land which he sets up, the Civil 
Courts have no jurisdiction to grant the 
defendant a declaration that the plaintiff 
is a tenant not holding on special 
terms” A Civil Court can, as observed 
by Chamier, J. C., in Ohhab Narain 
Singh Bae v. Sri Krishna Bin (41, 
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inquire into a proprietary or under-pro- 
prietary title, but cannot inquire into the 
terms of the tenancy where the tenancy i.s 
admitted. 

The learned Subordinate Judge ob.sorves 
that a permanent tenancy and uiid(#-pro- 
prietary right are convertible terms and 
relies in support of that statement on 
Maheshar Ttnshad v. Muhammad Ewaz Alt 
Khan (5). But he has evidently misread 
a reference to the finding of the A.ssi.stant 
Settlement Officer, in the judgment of 
their. Lordships of the Privy Council 
as if it were a finding by their Lordships 
themselves. The question in that case was 
whether a lease granted by a decree of 
the Settlement Court for a period of 80 
years conferred under-proprietary rights 
on the les.see. An appeal went up from tfie 
decision of the Board of Revenue in an 
ejectment proceeding and also from a 
decision of this Court in a suit in whicli 
an under-proprietary right was a.sserted. 
The two appeals were consolidated by 
tlieir Lordships of the Privy Council and 
heard together, with the result tiiat the 
mider- proprietary right was negatived and 
the tenants were hold to l)e entitled to 
no rights other than the rights conferred 
by the farming lease for a period of 80 
years which liad expired. Tliere is nothing 
in the judgment of their Lordships to 
show that a permanent lessee who did 
not possess a lieritable and transferable 
right was an under-proprietor. On the 
other hand, as held in Sabbu v. Sita Bam 

(6) , Nand Batii v. Amauat Fatima Bogam 

(7) and Muhammad Abdul Karim Khan 
Natoab V. Niwaz Singh (8), a decree 
for a permanent farming lease does not 
by itself confer under-proprietary rights. 

Ill Bani Dharamraj Knar v. Bhonin Khan 
(9), where in a suit to contest a notice 
of ejectment the plaintiff pleaded that he 
held a perpetual lease by the terms of which 
he was not liable to be ejected and the 
notice was cancelled by the Revenue 

(5) 3 Iml. Ca.s. 20.1; 12 O C. 203; 13 C. W. N. 1093j 
10 C. L. J. 133; 11 Bom. L. 11. 8GS; 31 A. 394 (P. 0.)j 
6 M. L. T. ]68; 19 M. L. J. 442. 

(6) 8. 0. 282. 

7) 0 O. 0. 94, 

8) B Ind. Cas. 868; 12 O. C. 267* 

9) 8 0. 0. 84» 
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Court whereupon the landlord brought a 
suit in the Civil Court for a declara- 
tion that the plaintiff had no proprietary 
or under-proprietary right in the land, 
it was held that no proprietary or under- 
proprietary right having been set up 
in the Kent Court, no cause of action had 
accrued to die landlord to seek from the 
Civil Court the declaration asked for. 
The plaintiff’s suit, so far as it seeks a decla- 
ration that the defendants Nos. 1, 2 and 8 are 
not entitled to retain possession of the 
village by virtue of any proprietary or under- 
proprietary right, is, therefore, without any 
cause of actiofi. 

The decision of the Board of Revenue, 
dated the 2(5th March 1897, was passed by 
a competent Court in an ejectment pro- 
ceeding, of which that Court takes exclusive 
cognizance. Whether that decision binds 
the plaintiff is a matter upon whicli this 
Court is not prepared to grant any declara- 
tion, for the power conferred by section 52 
of the Specific Relief Act is discretionary 
and no declaration can properly be granted 
on a mere question of law — Zinnafnnnessa 
Khntun V. (hriudra Nath Mnl'erjfo (10) and 
Jiahic Narenda Bahadur Singh v. Baandeo 
Misra (11). 

The appeal is, therefore, allowed and the 
claim of the plaintiff dismissed ovith costs 
througliout. 

Appeal nlhu'ed. 

(10) 30 C. 788. 

(11) 11 Iiul. Cas. 81. 


MADRAS HIGH COURT. 

Shouxd Civil Appeal No. 428 of 1913. 
September 11, 1914. 

Present: — Mr. Justice Aylhig and Mr. Justice 
Hanna y. 

NILAMBUR THACHARAKKAVIL 
KOVILAGATH MANAViKKARAVAN 
alias niK present YALTA TTRUMULPAD 
— Defendant No. 5 — Appellant 
versus 

MANJKRI PUTHKN KOYILAGAM 
KARNAVAN and Manager MANA VIKKI- 
RA.VAN alias MANGE RI EL AG A 
THIRUMALPAD and others— 
Plaintiff and Defendants Nos. 1 to 4 — 
Respondents. 

Civil Procedure Code {Act V qf 1908), Sk llQ^New 


dcfendantH added — Plaint not amended — Defendants 
not prejadiced — Interference hy High Court. 

Where, on tho addition of new defondaiits, tlio 
plaint was not amended so as to sot forth a cause of 
action against them and both parties pmcoedod with 
the trial just as if tho piaint had been amoiidod, and 
tho added defendants were not prejudiced by tho 
omission: 

I£eldy that under the circumstances the irregularity 
was not such as justified interference by tlio High 
Court. 

G a j Kumar Ch'tnl v. Lachman Ram, \0 Ind. Cas. 
503; 14 C. L. J. 627, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Palghat, in Appeal Suit No. 602 of 1911, 
preferred against that of the District Munsif 
of Walluvanad, in Original Suit No. 20 
of 1910. 

Mr. T. R. Ramachaudra Aiyar^ for the 
Appellant. 

Mr. C. V. AnanthaJcrisJnia Aiyar, for the 
Respondent. 

JUDGMKNT. — Tho appellant’s Yakil 
points out that wlieii the defendants Nos. 
2, 3 and 4 were added as parties, at tlie 
request of the plaintiffs in consequence of 
the statements in tlie Avritten statement of 
the original sole defendant, the plaint was 
not amended so as to set forth a cause of 
action against them. This is so. But Ave 
cannot agree Avith his contention that it is 
an incurable illegality. We cannot see that 
the defendants Nos. 2, 3 and 4 or liis client, 
the present representatiA e of the 4th defend- 
ant, AA’ere prejudiced by the omission. The 
4tli defendant claimed title for himself in 
the suit land, and Avas alloAved to adduce, 
and did adduce, evidence to prove it. The 
defect in the plaint was referred to in his 
written statement, but no issue Avas taken 
on tlie point and it does not seem to have 
been argued in either of the lower Courts, 
and even in the present memorandum of 
appeal grounds it is not very clearly taken. 
We think the lower Courts and the parties 
proceeded Avith the trial just as if the 
plaint had been amended and we do not 
think the irregularity AA^ould justify our 
interference. In support of this vieAv Ave 
may quote the case of GaJ Kumar Ghand v. 
Lachman Ram (1). 

The findings of fact recorded by the lower 
Appellate Court are, in our opinion, sufficient 
to justify the decree, and no error of law is 
shown in arriving at them. It is argued that 


(1) 10 lud. Cas. 503j 14 0. L. J. 627. 
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the lower Appellate Court should have 
found exactly how the defendants Nos. 2 to 
4 obtained possession — whether by trespass as 
alleged in the 1st defendant’s written state- 
ment, or by the 1st defendant’s connivance. 
We do not think this is necessary. The 
Court has found in favour of the respondents’ 
and against the appellant’s title to the land 
and in favour of the respondents’ posses- 
sion, and to the effect that the appellant’s 
possession only dates from 1906. These 
findings are enough to support the decree. 

This second appeal is dismissed with costs. 

Appeal disniissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Miscellaneous Aitlication No. 110 ov 1913. 
March 28, 1913. 

Preseid: — Mr. Piggott, J. C. 

The lUm'ble Baja Hir BHAGWATI 
PRASAD SINGH — Decree-holder 
— Applicant 
versus 

PARMESHAR and another — Opposite party 
— Respondents. 

Agency — Oudli Civil Digest (1912), r. 573 — Oeneicl 
agent duly authorised to' receive money from Civil 
Court on behalf of another, signature of, to he accepted 
ai» signature oj person entitled to receiie mon'^ij. 

The signature of a general agent duly autliorised 
to receive money on behalf of a person to whom 
money is payable by a Civil Court may, on the satis- 
faction of the Court as to the authority of the 
agent, be accepted as the signature of the appli- 
cant for the purposes of rule 573 of the Oudh Civil 
Digest. 

Application against the order of the Sub- 
ordinate Judge, Gonda, dated 12th September 
1912. 

JUDGMENT. — The signature of a general 
agent duly authorized to receive money 
on behalf of a person to wliom money is 
payable by a Civil Court may be accepted 
as the signature of the applicant for 
the purposes of rule 573 of the Oudh 
Civil Digest. Of course the Courts con- 
cerned must be careful to satisfy them- 
selves as to the authority of the person so 
applying. 

The technical difficulty which has troubl- 
ed the learned Subordinate Judge might 
have been avoided by permitting the 
general agent, Mr. Raghunandan Prasad, 


SAMBAStVA MUDALIAR t\ SECRETARY OF STATE. 

to make the application in his own name 
as a person authorized to make such 
applications on behalf of the Honourable 
the Mahai^aja of Halrampur, or in the 
alternative, by the Court below accepting 
Mr. Raghunandan Prasad’s application and 
calling for an office-report, upon whicli 
office-report a payment-order could have 
been passed in strict compliance with the 
working of Rule 573 above referred to. It 
would, in my opinion, be imposing an 
intolerable burden on a gentleman in the 
position of the Honourable the Maharaja of 
Balrampur to require him personally to sign 
all such applications a.s the one now under 
consideration. The learned Subordinate 
Judge should proceed to pass a repayment 
order as requested. 

Applient ion accepted. 


MADRAS PUGH COURT. 

Second Civil Aitkal No. 2182 op 1912. 

August 20, 1914. 

J*resent\ — Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumarasawmy v^astri. 

SAMBASIVA MUDALl AR-~Ai>i‘ellant 
versus 

The SECRETARY ok STATE kor INDIA 
in COUNCIL — -Resrondent. 

Buiden of pioof —rossebbion of Government hind — 
Public pathway, iiile to. 

Where a person proves against Government posses- 
sion of laiirt, belonging to Government, for more 
than twelve years and no origin ean bi; ascnb(‘fl to 
that possession, a presumption aris(‘.s iis to title in 
that person and the burdt»n is shifted on to Govin'ii- 
ment to prove j)ossession or title withim 60 years; 
but this rule does not apply where the title claimed is 
to a public pathway, even where acts of ownership 
exercised by private persons extend over 40 years, 
the prcsunqition being that the title or possession is 
with Govcriimont. 

Kiithaperumil Rijali v. Secretary of State for 
Indii, 30 M. 245; 17 M. L. J. 174; Krishna Iyer v. 
Sjcrctary of State for India, 4 Ind. C^s. 
1070; 0 M. h. T. 306, 20 M. L T. 71; 33 M. 173; 
Vcn'catiraui'i Aiyar v. Secretary of State fur Inlia 
in Conned, 5 Ind. Gas. 118; 7 M. L. T. 139; 20 M. L. 
J. 74; 3J M. 362; Narayani Pittai v. Sjcretary 
of State, 16 Ind. Gas. 257; (1912) M. W. N. 703; 12 M. 
L. T. 165; 23 M. L. J. 162, distinguished. 

Second appeal against the decree of 
the Court of the Subordinate Judge of 
Tanjore, in Appeal Suit No. 559 of 1910, 
prefeirred against that of the District 
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Munsif of Tanjore, in Original Suit No. 29 
of 1909. 

Mr. K. B, Ranganatha Aiynr, for the Ap- 
pellant. 

The Government Pleader ^ for the Respond- 
ent, 

JUDGMENT. 

Sksuagiki Aiyar, J. — It is with some hesi- 
tation that I agree in the conclusion at 
which my learned colleague has arrived. 
The facts found may bo thus summarised: 
(1) The property in dispute is a public 
pathway: (2) The plaintiff built the pro- 
jection in front of his house between the 
years 1868 and 1888 and has been in 
posse.ssion : (3) There is no evidence as 

to any acts of possession by the plaintiff 
or the Government prior to 1868. On 
these findings the Courts below have come 
to the conclusion that the Government 
have a subsisting title. The decided cases 
lay down that where a private person 
proves that he has been in possession for 
over 12 years, the onus is on the Govern- 
ment to show that they liad some posses- 
sion within 60 years of the suit. I think 
there are two propositions involved in this 
— one, that from the fact of possession 
for a long time a presumption arises 
that the possessor was in enjoyment for 
a longer period than is actually covered 
by the evidence let in by him, and the 
other, that by way of corrollary from 
the first the onus is cast on the Govern- 
ment to show that they were in posses- 
sion within the 60 years which they 
are entitled to under Article 149. I 
must take it that tlio finding that plaint- 
iif was in possession between 1868 to 
1888 must be read as meaning that 
his possession originated only in 1868. 
Even in this view, the Government have 
yet to establish that they were in pos- 
session within 60 years. It is possible 
that as against the Government some 
other person was in possession before 
lb68; that is the reason why Government 
are required to prove a subsisting title. 
What to a certain extent has reconciled 
mo to the view that my learned colleague 
has taken is the fact that the property 
in question is public pathway, and the 
presumption is that the public have been 
using every portion of it unless some one 


had encroached upon it and obstructed 
their user. If that presumption is given 
effect to, it must follow that prior to 
1868 the public as beneficiaries of the 
Government who have set apart the pro- 
perty for their use have been in enjoy- 
ment and that it was only in 1868 that 
this enjoyment was interfered with. It 
is mainly with reference to the peculiar 
nature of the property that I distinguish 
this case from Kuthapernmal Bajali v. 
Secretary of State for India (1); Krishna 
Aiyar v. Secretary of State for India 
(2); Venkatarama Aiyar v. Secretary 
of State for India in Council^ (3) and 
Narayana Pillai v. Secretary of State (4). 

The second appeal must be dismissed 
with costs. 

Kumabasawmy Sastri, J. — The plaintiff is 
the appellant. He sued to recover posses- 
sion of a portion of the Koradu alleged 
by him to have been taken possession 
of and wrongfully demolished by the Govern- 
ment, and for damages. Both the lower 
Courts have found that the portion of 
the Koradu claimed by plaintiff and de- 
molished by Government was part of a 
public street and was encroached upon sub- 
sequent to the survey in the year 1868. 
The appellant contends that the finding of 
both C(mrts is erroneous and based on 
insufficient evidence, but I see no reason 
for holding that the evidence on record 
is insuflScient or that there has been any 
misappreciation of evidence. 

It seems to me that on the findings 
that there was an encroachment and that 
it was not prior to the year 1868, the 
suit was rightly dismissed. Under Madras 
Act III of 1905 all public roads and 
streets are deemed to be the property of 
the Government and it is not disputed 
before us that the case should be treated 
on the footing th.io the street is Govern- 
ment property. The contention of the 
appellant’s Vakil is that as the appellant 

(1) 30 M. 245; 17 M. L. .1. 174. 

(2) 4 Ind. Gas. 1070; 33 M. 173; 6 M. L. T. 3J6; 20 
M. L. J. 71. 

(3 5 Iml. Cns. 118; 33 M. 362; 7 M. L. T. 139; 20 

M. L. 3. 74. 

(4) 15 Tiid. Gas. 257; 23 M. L. J. 162; (1912) M. W 

N. 703; 12 M. L. T. 165. 
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iias, on the findings of both Courts, proved 
possession for nearly 40 years, it should be 
presumed that possession was with him 
prior to that and that it lay on the 
Government to show that tliey were in 
possession at any time within 60 years 
prior to date of suit. Reliance has been 
placed on Krishna Iyer v. Secretary 

of State for India (2); Venhatarama Aiyar 
V. Secretary of State for India in Conncil 
(8) and Narayanasawmi PilJai v. The 
Secretary of State (4). I do not think 
that these cases lay down an inflexible 
rule that in a suit against the Govern- 
ment for recovery of possession of im- 
moveable property and damages for tres- 
pass, the plaihtiff is entitled to succeed 
merely by showing possession for over 
twelve years before suit unless the Govern- 
ment can show possession or title within 
sixty years.. All that they decide is that 
when possession Avhose origin cannot be 
definitely fixed has been proved against 
the Government for a long series of years 
(not less than twelve) it is reasonable to 
presume that such possession commenced at 
a period over 60 years ago so as to 
throw on the Government the onus of 
showing either a subsisting title or pos- 
session within 60 years. 

In the present case the property encroached 
upon was a public street at the time 
of the encroachment, and user by the 
public till the date of the encroachment 
will be equivalent to possession by the 
Government. 1 find nothing which would 
justify the inference that anybody except 
the Government was in possession prior 
to the year 1868, the earliest possible 
year when the appellant or his predecessor- 
in-title could have got into possession. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition N'o. 53 of 1913. 

August 17, 1914. 

Present: — Mr. Justice Oldfield and Mr. Justice 
Seshagiri Aiyar. 

M. DURAISAMl AIYANGAR—Petitioneii 

versus 

MEENAKSHI SUNDARA AIYARr- 
ReSI’ONPENT. 

Limitation Act {IX of 1908;, 12, 'iQ-Frovinchd 

Insolvency Act (III of 1907;, 22 — Receivers ordcr^ 
time requisite for obtaining copy of^ whether 
cx'cl tided . 

In computing the period of 21 days proscribed in 
section 22 of the Provincial Insolvency Act the time 
requisite for obtaininga copy of the Receiver’s decision 
cannot be excluded under section 12 of the Limita- 
tion Act, 

Vnitakiilalioran Sowdaker Abn Backer Sahib v. 
Secretary of State for India, 5 Ind. Cas. 884; 34 M.’ 
605; 7 M. L. T. 132 (F. B.); 20 M. L. J. 283, Thakur 
Piasad V. Panno Lai, 20 Ind. Cas. 673; 11 A. L. J. 
603; 35 A. 410, Venkataraynyya Appa How v. Murala 
Srirrnnuin, 17 Ind. Cas. 593, followed. 

Petition, under section 46, clause 1, of the 
Provincial Insolvency Act, praying the High 
Court to revise the order of the District 
Court of Madura, in Civil Miscellaneous 
Appeal No. 20 of 1912, preferred against 
that of the Court of the District Munsif of 
Madura, in Miscellaneous Petition No. 5 of 
1912 (in Insolvency Petition No. 44 of 1910 
of the Court of the Official Receiver of 
Madura). 

Mr. A. Snryanarayanaiah, for the Peti- 
tioner. 

Mr. A. Venkatarayaluih, for the Respond- 
ent. 

JUDGMENT. — The question is wliether 
the time occupied by the petitioner in obtain- 
ing a copy of the Official Receiver’s order can 
1)6 excluded from the tvventy*one days within 
wliicli be must apply to tlio Court to modify 
it under section 22 of the Provincial Insol- 
vency Act. We think that it cannot, for two 
reasons. 

^ Firstly, we must follow Vattahulaharan 
Sowdaher Aim Backer Sahib v. Secretary of State 
fur India (1) and hold that the application of 
section 12 (3) of the Limitation Act would 
affect or alter the period of limitation pres- 
cribed l)y the Provincial Insolvency Act. 
The application of that section is, therefore, 
inadmissible with reference to section 29 of 
the Limitation Act. 


(1) 6 Ind. Cas. 884; 34 M. 606; 7 M. L.T. 132 (F.B )• 
20 M. L. J. 283. ’ 
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Secondly, section 12 (3) is applicable only 
to appeals or applications for review and an 
application under section 22 of the Provincial 
Insolvency Act is not covered by either of 
those descriptions. Vide Thaknr Prasad v- 
Panno Lai (2). The petitioner relies on 
Venhitaragayya Appa How v. Murala Sriramulu 
(3), but that case deals with section 14 of 
the Limitation Act and is not relevent in the 
present connection. Tlie petition is dismiss- 
ed with costs. 

Vettilon dismissed. 

(2) 20 Ind. Cas. 673; 35 A. 410; 11 A. L. J. 603. 

(3) 17 iTid. Cas. 593. 


AJiLAHABAD HIGH COURT. 

Second Civil Appeal, No. 770 of 1913. 
July 16, 1914. 

Present: — Mr. Justice Piggott. 

Musammat ZAIBUNNISSA and otueus — 
Plaintiffs — Appellants 
versus 

PARICIIHAT and otueus — Defendants 
— Respondents. 

Atlrert^c po^sKesbion - Mortgaye-debt aatmjied — Mortyu- 
yre'a pom'Ht>wn offer rcdeinpticm—LimiUition Act (iX 
of 1908;, Sch. J, Arf. 144-. 

VVlion a Court by its decree pponouiur’a a mort- 
gage-debt to b"* satisfied and the mortgagor entitl- 
ed to immediate possesnion, that is ecpiivalent to a 
declaration that the relation, between the parties, of 
mortgagor and mortgagee has come to an end 

Sifn R un V. Madhn Lof 24 A. 44 (F. B.); A. W. N. 
(1901) 194, followed. 

Therefore, where in foreclosm’e proceedings under 
the Bengal Regulation XVTI of 1806 the mortgagor 
de]>.)sited within the year of grace in the Court the 
full amount necessary to red(3em the mortg«ige but the 
mortgagee ndiisiiig to accept the money so deposited 
bnmght a regul ir suit for foreclosure and possession 
and despite its dismissal the mortgagee continued in 
possession: 

Held, that, after the dismissal of the mortgagee’s 
suit, his possession ceassed to be that of a mortgagee and 
became adverse as against the mortgagor within the 
meaning of Article 14-4 of the Limitation Act, 
1908. 

Second appeal from the decision of the 
District Judge of Jhansi, dated the 28th 
March 1913. 

Mr. Ihirgn CJiaran Banerji, for the Appel- 
lants. 

Mr, D. P. Saivhny, for the Respondents. 

JUDGMENT. — This is a second appeal 
by the plaintifPs in a suit for redemption. 


The facts of the case wore somewhat com- 
plicated, and I must congratulate the 
learned Munsif of Jhansi on tlie exceedingly 
lucid and well-consulered judgment in which 
he has sot forth those facts and dealt 
with the issues arising therefrom. It is 
necessary, however, to disentangle the essen- 
tial facts bearing on the single point which is 
now before me for consideration. On the 15th 
July 1871 a number of co-sharers in village 
Chumadwara executed a mortgage by condi- 
tional sale in favour of one Pakkri, who was 
the ancestor of most of the defendants-re- 
spondents. The mortgage purported to be with 
possession and redeemable after a term of 
eight years. There was a special pro- 
vision permitting any of the co-sliarers 
concerned to redeem his own fractional 
share in the property mortgaged. On the 
22nd of August 1879, when the period 
limited for payment of the mortgage-debt 
had expired, the mortgagee issued a notice 
for foreclosure under section 8 of the 
Bengal Regulation XVII of 1806 against 
all the representatives of the original 
mortgagors. The issue of this notice was 
followed by certain transfers on tlie part 
of some of the mortgagors of their shares 
in the equity of redemption. The pre- 
decessors-in-title of the present plaintiffs- 
appellants thus acquired the equity of 
redemption in a slmre of 6-annas and odd 
out of t!i(* property mortgaged Avithin 
the year of grace alloAved by the said 
Bengal Regulation. They deposited in Court 
what they alleged to bo the proportionate 
amount of the mortgage-debt due in respect 
of this sharp. Tlie mortgagee refused to 
accept the money so deposited and brought 
a regular suit, in which he claimed both 
foreclosure and recovery of possession in 
respect of this share of 6-annas and odd. 
The learned Munsif has described the said 
suit as one for recovery of proprietary 
possession, remarking tliat mortgage posses- 
sion was already with the plaintiff. This 
seems to me scarcely correct, for the 
judgment of September the 6th, 1881, 
which terminated this suit, shows that the 
mortgagee, the plaintiff in that case, 
alleged that he had failed to obtain pos- 
session of more than a small fraction of 
tlie property mortgaged to him. This 
point was put in issue between the parties 
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but was not determined. The Court held 
that, whether or not the mortgagee liad 
succeeded in obtaining possession of the 
Avhole of the property specified in the 
mortgage-deed of July the 15th, 1871, 

the mortgagors were in any case entitled 
to redeem on payment of the principal 
only of the mortgage-debts. Tt further 
held that the defendants in that suit, 
that is to say, the predecessors-in-title 
of the present plaintifFs-appellants, had 
in fact deposited the entire amount neces- 
sary to redeem the fractional share of 
6-annas and odd which was then in suit. 
The Court accordingly found that the 
mortgage had been redeemed, so far as 
this share was concerned, within the year 
of grace allowed by Bengal Regulation 
XVII of 1806, and on this finding it 
dismissed the plaintiffs’ suit for fore- 
closure and recovery of possession. Now the 
present suit is brought in respect of a 
share of 2-annas and odd. Tt is 
admitted that this share forms part of 
the share of 6-annas and odd wliicli was 
in controversy in the suit of 1881. It is 
further admitted that the share now in 
suit can be divided into two fractions, 
one of which belonged in 1881 to one 
Bilasi, who is mentioned in tlie mortgage- 
deed of July tlie 15th, 1871, while a 
smaller fraction belonged to one Baiike 
Rai, the son of one Lallu who was one of 
the mortgagors under the said deed. 1 
have noted this point because as regards 
the fractional share which forrneily belonged 
to Bilasi, the defendants in the present 
suit set up a further plea that this 
l>articular share had never been validly 
mortgaged to them under the deed of 1871, 
so that their possession over the same had 
never been that of mortgagees but was from 
the first that of trespassers in unlawful 
possession. This point was considered by 
the learned Munsif and decided by him in 
favour of the defendants; but it has not been 
decided by the lower Appellate Court. The 
learned District Judge has in effect treated the 
case on the assumption that the share now in 
suit was covered by the mortgage of July the 
15th, 1871, and had been in the possession 
of Pakku as mortgagee from that date up to 
the date of tlie foreclosure proceedings and 
suit of 1879 to 1881. In effect .what the 
learned District Judge has found is that the 


relationship of mortgagor and mortgagee 
between the predecessors-in-title of the parties 
to the present suit ceased, either when the 
ancestors of the present plaintiffs deposited in 
Court the full amount necessary to redeem 
the share of 6-anuas and odd then in question, 
or at any rate when a competent Court by its 
judgment of 6th September 1881 definitely 
decided, as between the parties, that the 
full amount necessary to redeem the mort- 
gage of this share had been deposited and 
on this finding dismissed the suit by the 
mortgagee for foreclosure and recovery of 
possession. From that time, in the view 
taken by the lower Appellate Court, the 
possession of the predecessor-in-title of the 
defendants-respondents ceased to be that t)f 
a mortgagee, but becsime proprietary and 
adverse as against the original mortgagors 
and their descendants or successors-in-interest. 
This is the point which is now before mo for 
determination. 

On behalf of tlie appellants attention 
is di'awn, first of all, to the provisiems 
of section 60 of the Transfer of Property 
Act, IV of 1882, and to those of Article 
148 of the first Schedule to the Indian Limi- 
tation Act, IX of 1908. It is contended 
that the suit now before the Court is one 
against a mortgagee to recover possession in 
consequence of the mortgage-debt having 
been fully satisfied, and it is furtlier contend- 
ed that the right to bring such a suit subsists 
in favour of the successors-in-interest of the 
original mortgagors so long as tlie right to 
bring a suit for redemption has not been 
extinguished by act of parties or by order of 
the Court. To this the reply of the respond- 
ents is that tlie right in question has been 
extinguished by the order of tlie Court 
embodied in the judgment of 6th September 
1881, already referred to, and by the failure 
of the representatives-in-interests of the 
original mortgagors to enforce within the 
period of 12 years their right to recover 
possession over the share now in suit, which 
was conferred upon them by that decision. 
It is contended that the provisions of 
Article 148 above referred to are excluded 
by the simple fact that this is not in reality 
a suit against a mortgagee, but is a suit to re- 
cover possession of immoveable property to 
which the provisions of Article 144 of Schedule 
first to the Indian Limitation Act would apply, 
and that it is barred under that Article by the 
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fact that the defendants and their predeces- 
sors-in-title liave been in adverse possession 
from the year 1881 onward. The cases princi- 
pally relied on in support of the appeal are 
Pokhpnl Singh v. litshan Singh (1) and 
Sita Bam v. Mndho Lnl (2). Alonff with 
these may be mentioned the case oE Khiarajmal 
V. Daim (3) and that of Srinath Basv. 
Khctfar Mohan Singh (4). On behalf of the 
respondents it is contended that the case 
above referred to in the 24th volume of the 
Allaliabad Law Keports is really decisive in 
their favour and that none of the cases relied 
upon on belialf of the appellants really justify 
the maintenance of the present suit. 
Reference is also made to the case of 
Mukhan v. Bhagirafh Fershad (5) and Lotf 
Hnssein v. Ahdool Ali (6). The litigation 
which began with the mortgagee’s issue of 
notice of foreclosure on the 22nd of August 
1879 and ended with the dismissal of the 
mortgagee’s suit on the 6th of September 
1881 was all conducted before the Transfer 
of Property Act came into force. The Privy 
Council case referred to in Srinath Ihis v. 
Khctfar Mohan Singh (4) is quoted as authori- 
ty for the proposition that, inasmuch as 12 
years had not elapsed between the 6th of 
September 1881 and the coming into force 
of the Transfer of Property Act, IV of 
1882, the respective rights of the mortgagors 
and the mortgagees in the present suit would 
be governed from the 1st of July 1882 on- 
ward by the provisions of the Transfer of 
Property Act. This may bo admitted, but 
it has no real bearing on the essential ques- 
tion ill this case, namely, the effect of the 
litigation between the parties terminating in 
the decree of 6th September 1881. The 
Transfer of Property Act itself introduced a 
series of provisions carefully drafted in order 
to secure that, in any suit for foreclosure or 
for redemption litigated under the provisions 
of that Act, there sliould be an ad- 
judication once and for all on every 
question in controversy between mortgagor 
and mortgagee and a final decree deter- 
mining once and for all the mortgage re- 

(1) 20 A. 116; A. W. N. (1897) 214. 

(2) 24 A. 44 (h\ B.); A. W. N. (1901) 194. 

(3) 32 0. 296 (P. C.); 82 1. A. 23; 1 C. L. J. 584; 9 
C. W. N. 201; 7 Bom. L. R. 1; 2 A. L. J. 71. 

(4) 16 C. 693 (P. C.); 16 1. A. 86. 

(6) 8 O. 0. 33. 

(6) 8 W. R. 476. 


lation between the parties. If the fore- 
closure proceedings in the present case 
had taken place after the 1st of July 
1882, the mortgagee would presumably 
have obtained a preliminary decree in 
the terms of section 86 of Act IV of 
1882. The predecessors-in-title of the 
present plaintiffs would have paid into 
Court within the period limited by the 
decree the sum found by the Court to be 
necessary in order to redeem the mortgage, 
in so far as the share in which they were 
interested was concerned. On their making 
such payment, the decree would have oper- 
ated ill their favour as extinguishing the 
rigl)ta of the mortgagee and giving them 
a right to be put into possession of the 
mortgaged property under the provisions 
of .section 87 of the .same Act. It can 
scarcely bo denied that under these circum- 
stances no subsequent suit for redemption 
could have been brought by these mort- 
gagors or their successors-in-title. It seems 
clear, however, that the passing of the 
Transfer of Property Act could not make 
it incumbent upon any mortgagor or mort- 
gagee to bring a further suit for fore- 
closure or for redemption under the terms 
of that Act, if there had been a previous 
litigation between the parties under the 
law previously in force, that is to say, 
under the Bengal Regulation XVII of 
1806, which had the effect of determining 
all matters in dispute between the parties 
in connection with their mortgage ju.st as 
completely as they would have been deter- 
mined in a suit under the Transfer of 
Property Act after that Act came into 
force. Under sections 7 and 8 of the 
Bengal Regulation XVII of 1806 
when once the mortgagor had paid into 
Court, within the year of grace allowed 
him by the notice i.ssued under the second 
of these two sections, the full amount neces- 
sary in order to redeem the mortgage, 
there was nothing further for him to do 
in the way of redemption. The mortgage 
was to be finally foreclosed and the con- 
ditional sale made conclusive unless the 
mortgagor should redeem the mortgaged 
property in the manner provided by section 
7 of the said Regulation within the pres- 
cribed year of grace. The manner pres- 
cribed by section 7 of the said Regulation 
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is the payment or tender of the money 
due under the mortgage to the mortgagee 
or his legal representative, or in the al- 
ternative the deposit of the amount due 
in the Vewani Adalnt of the Zllla 
or city in Avhich the mortgaged 
property is situated. Now in the present 
case, when the tender was made by 
the predecessors-in-title of the present 
plaintiffs, it was not accepted by the 
mortgagee as sufficient. It remained, there- 
fore, for the Court to adjudicate upon the 
question of its sufficiency on the motion 
of one party or of the other. If the mort- 
gagors had brought a suit for a declara- 
tion that the amount deposited by them 
was sufficient and, if necessary, for posses- 
sion of the mortgaged property and had 
obtained a decree as prayed for, it can 
scarcely be denied that that decree would 
have been a conclusive adjudication as be- 
tween the parties and would have put an 
end to all mortgagor and mortgagee rights 
as between them. In the present case it 
happened that a suit was brought by the 
mortgagee for foreclo.sure and for rocoveiy of 
possession. There was an adjudication 
between the parties that the amount de- 
posited bad been sufficient, and on this 
finding the Court dismissed the mortgagee’s 
suit. In the case of Sifa llnm v. Madho 
Lai (2), Aikman, J., laid down the 
principle that when a Court by its decree 
pronounces a mortgage-debt to be satisfied, 
and the mortgagor entitled to immediate 
possession, that is equivalent to a declara- 
tion that the relation, between the parties, 
of mortgagor and mortgagee has come to 
an end.” I quote these words more par- 
ticularly because they express the opinion 
of the same learned Judge who decided 
the ca.se principally relied on on behalf of the 
appellants, z.e., Fokhpal Singh v. Bislian 
Singh (1), The controversy in that case 
was about a usufructuaiy mortgage which 
contained a provision that the mortgage- 
debt should be satisfied, both principal 
and interest, by so many years’ usufruct 
of the mortgaged property, and that the 
mortgagee should deliver up possession 
without payment on the expiry of the 
period thus specified. It was held that 
when under these circumstances the mort- 
gagee held over after the time limited in 
the mortgage-deed had expired, his posses- 


sion did not by that fa?t alone become 
adverse to the mortgagor. The suit for 
redemption was held to bo in time up to 
60 years from the date of the mort- 
gage under the provisions of Article 148, 
Schedule I, to the Indian Limitation Act. 
In this case, however, there had been no 
adjudication by any competent Court and 
no decision by such Court pronouncing the 
mortgage-debt to bo satisfied. In the absence 
of any such decision by a competent Court, or 
of any act on the part of the mortgagee 
showing that he set up an adverse title as 
against his mortgagor, it was held that the 
possession of the mortgagee continued as such 
and did not become adverse. I do not think 
that the learned Judge who decided this case 
would have seen anjdhing inconsistent 
between the principle thoi’e laid down by 
him and that enunciated by himself in the 
case of Sita Ram v. Madho Lai (2) already 
referred t). The two other cases relied on on 
behalf of the respondents point in the same 
direction. The Oudh case of Makhan \. 
Bhagirath Pershad (5) was decided by a 
Bench of two Judges, one of whom is now a 
Judge of this Court. He examined the 
litigation which had taken place between the 
parties in that case and held that the effect 
of that litigation had been to put the mort- 
gagee in possession as proprietor. A very 
similar point seems to have been decided in 
the ease quoted as Lotf Hossein v. 
Ahdool All (6;. That case is speci- 
ally important as having been decided 
under the Bengal Regulation XVII of 
1806. It would seem that in that case the 
mortgagee had issued a notice under the said 
Regulation, but had taken no further action 
when the year of grace expired without any 
payment having been made by the mortgagor. 
It was lield that his possession was adverse 
as against the mortgagor from the date of 
the expiration of the year of grace. Both 
this case and the Oudh case already referred 
to are so far distinguishable from the one 
now before me that they were cases in which, 
on foreclosure proceedings taken by the 
mortgagee, payment of the amount of the 
mortgage-debt was not made by or on behalf 
of the mortgagor. They are, however, both 
of them authority for the proposition that 
litigation between mortgagor and mortgagee 
and more particularly litigation which had the 
effect of judicially determining the amount 
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due under the mortgage, may have the effect 
of converting the possession of a mortgagee 
as such into adverse and proprietary posses- 
sion against the mortgagor, even though no 
particular act on the part of the mortgagee is 
proved. On a review of the authorities as a 
whole, I am of opinion that this case is 
governed by the dictum of Mr. Justice 
Aikman already quoted from the case of Sita 
Earn V. Madho Lai (2). The mortgage 
relationship between the parties was termi- 
nated by the decision of September the 6th, 
1881, in which it was definitely held that the 
mortgage had been completely redeemed in so 
far as it affected the parties to the present 
suit. There was nothing left for tlie prede- 
cessors-in-interest of the mortgagors to do 
after that decision except to demand possession 
from the mortgagee, and to sue for his eject- 
ment as a trespasser in unlawful possession in 
the event of his refusing to give up the 
share in question. I hold, therefore, that the 
Courts below have rightly applied Article 
144, Schedule 1, to the Indian Limitation Act, 
to the circumstances of the present case and 
have rightly hold the suit to be time-barred. 
I accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 00 of 1914. 
September 23, 1914. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

ADATRAO OAVAYAYYAMMA— 
Plaintiff — Appellant 
versus 

DANDI SEETHARAMASWAMI and 

OTH E RS — D E PE ND ANTS — Re SPONDE NTS . 

Evidence Act (I of 18^2^, s. IIQ— Landlord and 
Tenant — Extoppel — Civil Procednre Code (Act V of 
1908J, 11, Eepl. IV — Plea which might have heen 

made ground of defenec, not adjudicated upon, 
whether operates ns res judicata. 

Section 116 of the Evidence Act applies not only 
to tenants lot into possession at the beginning of 
the lease but also to tenants who are already in pos- 
session and continue in it. 

Madras Hindu Mutual Benefit Permanent Fund v. 
Baghava ChetH^ 19 M. 200, followed. 


The mere failure to have adjudicated upon, in a 
suit a, plea which might have been made a ground of 
defence but should not necessarily have been so 
made a ground, does not always and necessarily 
operate as res judicata. 

Tliyila Kandi Ummatha v. Thgila Kandi Cheria 
Kunhmned, 4 M. 308; Annagyan v. Chinnan, 5 Ind. 
Cas. 84, 1 M. L. T. 140; 33 M. 366; 20 M. L. J. 355; 
Pup Chand Ghosh v. Sarveswar Chandra^ 10 0, 
W N. 747; 3 C. L. J. 629; 33 C. 915, referred to. 

Appeal against the order of the District 
Court of Vizagapatam, in Appeal Suit 
No. 131 of 1013, preferred against that of 
the District Munsif of Chodavaram, in 
Original Suit No. 899 of 1912. 

Mr. M. Patnnjali Sastri for Mr. P. 
Narayanamurthy, for the Appellant. 

Mr. U. Eanwsnmy for the Respondents. 

JUDGAIENT. 

Oldfield, J. — I think that the learned 
Judge was right in his order of remand, 
because the previous judgment was 
not res judicata. In the previous proceed- 
ings defendants were, I hold, debarred 
from raising the question of plaintiff’s 
title with reference to section 116 of the 
Indian Evidence Act and neither authority 
nor reason has been shown for applying 
that provision only to tenants admitted 
to possession at the beginning of the lease 
and not to persons who are already in 
possession and continue in it. Vide also 
Madras Hindu Mutual Benefit Permanant 
Fund v. Baghava Chefti (l). 

The appeal is dismissed with costs. 

Tyabji, J. — This is an appeal from a 
decision of the learned District Judge who 
remanded the case for hearing on the 
merits on the ground that the matter 
now in issue between the parties was not 
res judicata. The matter in issue now 
between the parties is whether the defend- 
ant has title to the land referred to in 
the plaint. In the previous decision the 
plaintiff had sued the defendant for rent 
and had obtained a decree. The learned 
District Judge held that the District 
Munsif had somewhat studiously avoided 
considering and deciding the question of 
title” in the previous suit. It is argued, 
however, that the question of title was a 
matter within Explanation IV of section 
11 of the Civil Procedure Code. One 

(1) 19 M. 200. 
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answer to this argument is, the 
defendant could not have questioned the 
plaintiff’s title, being estopped by section 
116 of the Evidence Act. In answer to 
this it is contended that section 116 would 
not have, estopped; the defendant who was not 
let into possession byi the plaintiff and 
that it is only in such cases that the 
estoppel referred to in the section applies. 
But the question for tlie purpose of res 
judicata is not merely whether the matter 
might have been made a ground of defence, 
but that it OK^ht to have been so made 
a ground. It is unnecessary to express 
any opinion on the question whether the 
decisions in Annayyan v. Vhinnan (2)and7i*iip 
Chand Ghosh v. Sarveswar Chandra (.*^) 
lay down that the estoppel in section 116 
applies only to a tenant who having obtained 
possession from a person as his landlord sub- 
sequently wishes to deny that the person from 
whom he has derived possession was entitled 
to give him possession, whetlier, in other 
words, the principle is restricted to a 
person who has derived property from an- 
other disputing the title of the person 
from whom he has derived it — or whether 
the section is wide enough to have estopped 
the defendant in the previous suit from 
questioning the title of*the plaintiff though 
the defendant had not obtained possession 
from the plaintiff. 

Assuming that the defence was available to 
the defendant, I take ThyilaKandi Ummatha 
V. Thyila Kandi Cheria Kunhamed (4) to be 
authority for the proposition that the failure 
to have the question adjudicated upon does not 
always and necessarily operate as res judicata. 
Assuming that it might have been made a 
ground of defence, I cannot say that it 
ought to have been so made. 

Appeal dismissed, 

(2) 5 Ind. Cas. 84; 7 M. L. T. 140; 33 Af. 360; 20 
U. h. J. 355. 

(3) 10 C. W. N. 747; 3 0. h. J. 620; 33 0. 916. 

(4) 4 M. 308. 


PUNJAB CHIEF COURT. 

Srooni) Civil Appeal No. 1536 of 1912. 

February 21, 1914. 

Present: — Mr. Justice Beadon. 

MULA SINGH and others — Plaintiffs 
— Appellants 
t^ersus 

BUDH SINGH and others — Defendants 
— Respondents. 

Adverse possession — Mortgage — Encroachment by 
mortgagee on other land of mortgagor — Effect of his 
being recorded in> Settlement ^hi per as mortgagee of 
encroftch ed I a n d. 

Where a mortgagee encroaches upon his mortga- 
gor’s land not mortgaged to him, he holds it adversely 
to the mortgagor fi*om the date of encroachment, 
althougli in the Settlement papers the encroached 
urea is also shown as mortgaged property. 

Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated the 
23rd May 1912, affirming that of the Munsif, 
first Class, Sialkot, dated 10th May 1910, 
dismisvsing claim. 

Mr. N, 0, Mchra, for the Appellants. 

Mr. Badr-nd-Din Kureshiy for the Respond- 
ents. 

JUDGMENT. — Admittedly an area of 133 
kanals 2 marlas was mortgaged by tlie 
ancestors of tfie plaintiffs to the ancestors of 
defendants Nos. 1 to 8 with possession in 1870, 
but in addition to this area of 133 kanals 2 
marlas defendants Nos. 1 to 8 at the Settle- 
ment of 1892 were recorded as mortgagees 
of a further area of 55 kanals 5 marlas which 
was also in their possession. 

In 1906 the plaintiffs mortgaged both 
these areas together with other land to 
defendants Nos. 9 and 10 giving the right to 
redeem the two areas of 133 kanals 2 
marlas and 55 kanals 5 marlas which were 
stated in the deed to be already under 
mortgage to defendants Nos. 1 to 8. Defend- 
ants Nos. 9 and 10 in the same year brought 
a suit for redemption of the two areas in the 
possession of defendants Nos. 1 to 8, but 
obtained a decree only in respect of the area 
of 133 kanals 2 marlas. In respect of the 
other area of 55 kanals 5 marlas it was held 
that the present defendants Nos. 1 to 8 were 
not holding as mortgagees and the claim as 
regards this area was dismissed. 

In the present suit the plaintiffs claim 
possession of the area of 55 kanals 5 marlas, 
alleging the defendants Nos. 1 to 8 to be in 
possession as trespassers, and the lower Courts 
have dismi8.sed the suit holding that the 
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possession of defendants Nos, 1 to 8 has been 
adverse for more than twelve years. 

It is contended that the ancestors of defend- 
ants Nos. 1 to 8 originally held land under 
the plaintiffs’ ancestors as tenants, that sub- 
sequently the area of 138 hanals 2 mnrlas 
was mortgaged to them, that after this 
mortgage they encroached on the further 
area of 55 hanals 5 inarlas, that the plaintiffs’ 
ancestors permitted them to include this 
further area in their mortgage and that their 
possession did not become adverse till JL906 
when they pleaded in the redemption suit 
that this area of 55 hanals 5 inarlas was not 
included in tJie mortgage. I think, however, 
that this contention cannot be accepted. The 
defendants Nos. 1 to 8 had clearly taken 
possession of the area of 55 hanals 5 marlas 
before the Settlement of 1892 without 
authority, and thougii they were recorded as 
mortgagees at the Settlement of 1892, they 
were then, as in 1900 Avhen they were still 
recorded as mortgagees, holding adversely. 
I accordingly dismiss the appeal with costs. 

Appeal (I is ni issed. 


ALLAHABAD HIGH COURT. 

Skcond CivfL Acpeal No. 320 of 1914. 

August 4, 1914. 

Present: — Mr, Justice Chamier, 
Musammat N IHALI — Defendant — 
Appellant 
versus 

KANAK SINGH and another — Plaintiff 
AND Defendants — Respondent. 

lluniw Lan ~~Jat uidoic — He-marnage, effect of — 
property of hushamty u'hcthcr divested — (Jusioni. 

Where tlie rules of caste allow a Hindu widow 
to re-inarry, her second marriage docs not under 
the Hindu Law divest lier of the proiK>rty of 
her first husband; but a custom to the contrary may, 
of course, bo proved. 

Where the Wajib-^uharz of the village in which 
the property in suit lies is silent as regards the 
eustoni: 

Held, that the Wajth-ul-arz of other villagfes in 
wliich the parties to the suit have no connection 
whatsoever, does not prove the custom. 

Second appeal from the decision of the 
Additional District Judge of Meerut, dated 
2nd January 1914. 

Dr. S, 0, Banerjt and The Hon’ble Mr. 
Oohnl Prasady for the Appellant. ^ 


Mr. Sital Prasad Ghose, for the Respond- 
ents. 

JUDGMENT. — The only question in this 
appeal is whether the marriage of a Jat 
widow named Amin Koer divested her of 
her interest in the property of her tirst 
husband. If this question is answered in 
the negative this appeal must be dis- 
mis.sed. 

It is common ground that Amin Koer 
was entitled to contract a second marriage. 
According to the decision of Mula v. Pariah 
(1) where the rules of her caste allow a 
Hindu widow to re-marry, the second marriage 
does not under the Hindu Law divest her 
of the property of her first husband. 

But a custom to the contrary may, of 
course, be proved and the defendants essay- 
ed to prove sucli a custom in this ca.se. 
Both Courts below have held that tlie 
custom has not been proved. In second 
appeal one of the defendants contends that 
the decisions of the Courts below are 
erroneous and they rely on the decision 
in Ttam Kishan v. Medh Singh (2). That 
case related tj a village the Wajih^nUarz 
of which laid down that a widow was 
entitled to her husl)and’s property provided 
that she did not marry again. On that 
and other evidence the Court held that the 
cu.stom now in question had been proved. 
It is not suggested that the parties to 
that case are in any way connected with 
the parties to the present case. Several 
Wajih-uUaraiz have been produced in this 
case which lay down the custom in 
unmistakeable terms, but the Wajih-td-arz 
of the village in which the property in 
suit lies is silent as regards the custom 
and in the opinion of the Courts below 
at least four instances are proved in which 
widows married again in this village and 
did not lose their husband’s property. The 
Waijh-uUaiz relied upon by the defendants 
relate to families and villages with which 
the parties to the present case are not 
shown to have any connection whatever. In 
the circumstances I am not prepared to 
hold, as a matter of law', that the custom 
has been proved even if it is open to me 
to do so. The appeal is dismissed with 
costs, fees on the higher scale. 

Appeal dismissed, 

(1) 6 Ind. Cas. 116, 32 A. 489: 7 A. L. J. 417. 

(2) 1 Ind. Cas. 141. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 636 of 1913. 
Septembor 9, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

ARUNACHALA AIYAR and others-- 
Plaintiffs — Appk llants 
versus 

T. RAMASAMl AIYAR and others— 
Dependants — Respondents. 

Tranafer of Property Act ("ir o/ 1882), s. 55 (2) — 
Limitation Act (IX of 1908J, Sch. I, Art.^. 62, 97, 
116 — Breach of covenant for title— Suit for compcnaa- 
ton. 

In all registered conveyances executed after the 
Transfer of Property Act came into force a covenant 
for title is implied by section 55, clause (2), of that 
Actj and the registered conveyance should be read 
as if it expressly embodied that covenant and the 
breach of that covenant is the breach of a contract 
in writing registered within the meaning of Article 
116, Schedule I, of the Limitation Act. 

The limitation, therefore, for a suit to recover 
compensation for such a breach is six years under 
Article 116 of Schedule I of the Limitation Act 
and not merely three years either under Article 62 
or 97 of the Act. 

Kaftturi Naichen v. Venkatamhha MndaJy, 1 M. L. J. 
162, Nnrayana Rethh v. Fed da llama Reddi^ 1 M. L. J. 
479, Chula myaram PiJhii v. Sivnfhaxamy Thever^ 15 M. 

L. J. 396, Zemindar of V izianayaram v. Behara 
Suryannrayana Patruliif 25 M. 587; 12 M. L, J. 249, 
Tavala Kageswara Row v. SrijHiUi Samhanava Roh\ 
11 Ind. Cas. 337, (1911) 1 M. W N. 361, Krushna 
Namhiat v. Kannatif 21 M. 8, JTuichaman v. Ahmed 
Kutti Kayi^ 21 M. 242; 8 M. L. J. 81, Suhharaya 
Reddiar v. Rajogopala Reddiai\ 23 Ind. Cas. 570; 15 

M. L. T. 240; (1914) M, W. N. 376, followed. 

Kmiuri Bafiivireddy v. Tallapaparaynda Nagamniaj 

8 Ind. Cas. 1087; 35 M. 39; (1910) M. W. N. 827; 9 M. 
L. T. 4&7i Uaniiman Knmat v. Hanuman Mmidui\ 19 
C. 123 (P. C.); 18 T. A. 158, Sau'aha Khandapax. Aboji 
JotiraVy 11 B. 475, Ramnnntha Iyer v. Ozhaloor Pathi- 
riserri Raman Numhudripad, 21 Ind. Cas. 740;14 M. L. 
T. 624; 1 L.W. 110;(1913) M.W.N. 1029, distinguished. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 297 of 1911, preferred against that of 
the District Munsif of Tiruvadi, in Original 
Suit No. 45 of 1910. 

Mr. G. V, Anantha Krishna Iyer, for the 
Appellants. 

Mr. G. 5. Venkatarama Atyer, for the Re- 
spondents. 

JUDGMENT. — The learned District Judge 
has reversed the decision of the District 
Munsif who granted a decree for money 
against the 1st defendant personally. The 
District Judge held that the suit of the 
plaintiff (the vendee) so far as it prayed for 


recov ry of compensation from the 1st defend- 
ant (the vendor) for the breach of the 
covenants for title and possession, was 
barred by limitation, the period being three 
years under Article 62 or 97 of the limita- 
tion Act. The learned District Judge relied 
on Kow7iri Basivireddy v. Tallapaparagada 
Nagamma (1) in support of his decision. 

It is contended before us that as the sale* 
deed in this case was executed in 1904 long 
aftei^the Transfer of Property Act came 
into force, the proper Article to be applied in 
respect of a suit claiming compensation for 
breach of an express or implied covenant 
of title and 'quiet enjoyment is Article 116 
which allows a period of six years. Wo 
think that this contention mn.st be upheld. 
It has been decided in a series of cases 
beginning in 1889 1 see the two cases report- 
ed in Kastnri Naicken v. Venkatasnhha 
Mndaly (2) and Narayana lieddi v. Peda 
Uarna Beddi (3)] that in all registered con- 
veyances executed after the Transfer of 
Property Act came into force, a covenant 
for title is implied by section 55, clause 2, 
of that Act, that the registered conveyance 
should be read as if it expressly embodied 
that covenant and that the breach of tliat 
covenant is the broach of a contract in 
writing registered within the meaning of 
Article 116. 

We need refer only to a few of the later 
cases, namely, those in Chidambaram Pillai 
V. Bivafhasamy Thever (4); Zemindar of 
Vizianagaram v. Behara Suryanarayana 
Pat ruin (5); Tavala Nagesivara Row v. Sripalli 
Sambasiva Bow (6); Krislman Nambiar v. 
Kannan (7) and Tfnichaman v. Ahmed Kutti 
Kayi (8). It must, however, be admitted that 
the case in Kowuri Basivireddy v. Tnllapapara- 
gad a Nagamma (1) seems to throw some 
doubt on the decision in Krishnan Nambiar v. 
Kannan (7), which follows the current of 
the earlier decisions. The reasoning in Xo- 
wuri Basivireddy v. Tallapaparagada Nagamma 

(1) 8 Ind. Caa. 1087; 36 M. 39; (1910) M. W. N. 827; 

9 M. Ti. T. 467. 

2) 1 M. L. J. 162. 

3) 1 M. L. J. 479. 

(4) 15 M. L. J. 396. 

5) 25 M. 687; 12 M. L. J. 249. 

6) 11 Ind. Caa. 337; (1911) 1 M. W. N. 361. 

7) 21 M. 8. 

8) 21 M. 242; 8 M. L. J. 81. 
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(1) is not quite clear and one of the two 
learned Judges wlio took part in it, was 
also a party to the later decision which 
expressly followed the current of the earlier 
decisions [see the subsequent case reported 
in TavahiNageswam Hmvw. SripalU Hatubaslca 

(6)] distinguishing the case in Kowiiri 
Badvireddtj v. Tiillapaparagada Nagamma (1) 
as not in point”. In Kawnri Basicireddy v. 
Tallapaparagada Nagamma (1), the correctness 
of the decision in Krishnan Namhlar v. Kannan 

(7) was doubtofl on the strength of the Srivy 
Council ruling in Hannman Kamat v. llanu- 
man. Mandur (9), wherein their Lordships 
held that in the case of a conveyance executed 
in 1879 f before the Transfer of Property 
Act came into force) a suit for compensation 
for failure of consideration (tliat is, for the 
recovery of tlie purchase-nnnoy paid to the 
vendor) through the failure of the vendee 
to obtain possession of the land sold fell 
under Article 97 (.‘1 years’ rule) and that the 
date of the cause of action was the date of 
the obstruction by the vendor’s co-parceners. 
Their Lordships had no occasion to consider 
the effect of section 55, clause (2), of the 
Transfer of Property Act on a registered 
conveyance executed after the date of that 
Act, That case is, therefore, not an authority 
for the proposition that to a suit brought on 
the covenant added by the Statute Law to 
all registered conveyances executed after the 
I’ransfer of Property Act came into force, 
Article lib did not apply but only Article 62 
or 97. In Unirhaman v. Ahmed Kutti Kayi 

(8) a similar argument Avas addressed to a 

Bench of this Court, namely, that Article 97 
applied to such a suit, because the Bombay 
High Court held that view in Sawaha Khan- 
dapa V. Ahaji Jofirar (10). But as a Division 
Bench of this Court point out in TJnichaman 
v. Ahmed Kutti Kayi (8), the Transfer of 
Property Act was not in force in Bombay 
when that decision in Sawaha Khandapa v. 
Ahaji Jotirav (10) was given. This distinc- 
tion seems not to have been in the minds of 
the learned Judges who decided Kowuri 
Bisivireddy v. Tallpaparagada Nagamma (1). 
Wo might add tliat Benson, J., Avho took part 
in Koivun Bisivireddy Tallpaparagada 

Nagamma (1), Avas also a party to the prior 
case in Unichaman v. Ahmed Kutti Kayi (8). 


Next it Avas contended that BakeAvell, J., 
doubted the correctness of Krishnan Nambiar 
V. Kannan (7) in his judgment in 
Aiyar v. OzhaloorPathiriserri Raman Nambudri 
pad (11). In the first place, the observation 
IS obiter. In the second place, (with the 
greatest respect) we find difficulty in follow- 
ing the observation of the learned Judge that 
tlie Transfer of Property Act ‘may be 
construed as having annexed the statutory 
agreement (that is, the contract embodying 
the covenant for title and other covenants) to 
tlie contract of sale and not to the deed of 
conveyance itself. As said in Dart’s Vendor.s 
and Purchasers, Volume 1, page 567, these 
covenants are by the English Conveyancing 
Act, 1881, section 7, “implied in every con- 
veyance^^ and we do not see why they shouhl 
be held under the Transfer of Property Act 
to bo attached only to the contract of sale 
and not to the conveyance. The other 
learned Judge Miller, J., was prepared to 
folio Av Krishnan Nambiar V. Kannan (7). The 
respondents’ Vakil’s argument that a covenant 
for title cannot be implied where the buyer 
knows the defect of title, is opposed to the 
recent decision by Seshagiri Aiyar, J., in 
Subbaraya Re idiar y. Rajagiypala Jieidiar 
(12), Avith which decision we agree. 

The learned District Judge has decided 
the case only on the preliminary ground of 
limitation raised in the 9th ground of the 
appeal memorandum presented to the 
District Court. We are unable to agree Avith 
him in that finding and if Article 116 applies 
as Ave hold it to apply, it is not denied that 
the suit is not barred. The question whether 
plaintiff can be given a decree for recovery 
of the money due under the original 
hypothecation bond has also not been decided 
(see Order XLI, rule 33, of the Civil Procedure 
Code and the wide powers of the Appellate 
Court). 

We, therefore, reverse the District Judge’s 
decision and remand the case for the disposal 
of the appeal preferred to the District Court 
on the other points arising in the case. 

Costs will abide the result. 


Appeal alloived\ Suit remanded 

(11) 21 Ind. Gas. 740; 14 M. L. T. 624; 1 L W llO* 
(1913) M. W. N. 1029 at p. 1034. 

(12) 23 Ind, Gas. 570} 14 M. L. T. 240* fl914'i Tvr 

W. N. 376. ’ ^ 


(9) 19 C. 123; 18 I. A. 158. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 25 of 1914. 
July 17, 1914. 

Present: — Mr. Justice Sunder Lai. 

RAM NATN SHUKUL—Pl.untipp— 
Appellant 
versus 

GANGA SHUKUL and others — Defendants 
— Respondents. 

Qaardian and Ward —Suit aynintit minor —Appoint- 
ment of guardian ad litom — Practice — Fathery a fit 
person to act ae guardian of his son where no question, 
of immorality is raised — Confession of judgmenty 
whether compromise — Civil Piocedure Code {Act XIV of 
1882J, 8. 462, application of. 

The mere absence of a formal order of appointment 
of a guardian is not of itself fatal to a suit against a 
minor if it appears from the record that tlie minor 
was effectively represented in the suit by his father 
with the sanction of the Court. 

Walian v. Banlce Behan Pershad Singh, 30 C. 1021; 
(P. C.); 30 I. A. 182; 7 C. W. N. 774; 5 Bom. h. 11. 882, 
referred to. 

If a loan, which is the subject-matter of a suit 
was advanced for purposes which made it binding 
upon the son and there is no basis for the suggestion 
that the debt was incurred for immoral purposes, 
there can be no objection to th^' father acting as 
guardian ad litem of his son and tiling a confession 
of judgment. 

Bhagwaii Prasa I v. Bhagirati Prosad, 17 Ind. Cas, 
846; 11 A. L. J. 76, 35 A. 120, referred to. 

The confession of judgment in a case where the 
defendant has no defence to make is no compromise 
to M'hich the provisions of Order XXXI 1, rule 7, 
(section 462, of the Code of Civil Procedure, 1*‘82), 
apply. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated 24th 
Septemer 1913. 

Mr. Jang Bahadur Laly for the Appellant. 

Mr. F. L, Banerji, for the Respondents. 

JUDGMENT. — The circumstances under 
which this appeal arises are as folloAvs: — 
On 13th November 1898 one Bindesri 
Shukal executed a deed of mortgage of a 3- 
pie h-hliuim zemindari share in Monza Panapur 
in favour of one Sheo Bakhsh Shukal, grand- 
father of defendants Nos. 1 to 4 and the hus- 
band of defendant No. 5. On 23rd July 1902 
the mortgagee brought a suit for sale on foot of 
the said mortgage. Bindesri Shukul was 
the principal defendant in the said suit, but 
his .sons Ram Suchit and Ram Nain, who 
were then minors, were also impleaded as 
defendants to that suit under the guardianship 
of their father. It was alleged in the suit 
that the defendants were members of a 
joint Hindu family of which the first 
defendant was the head and the managing 
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member. The plaint wont on to say that 
the fatlier had borrowed the money for 
certain legal and necessary purposes and 
for the benefit of the family, and the suit 
was for the sale of the entire mortgaged 
property. No copies of the application made 
for the appointment of defendant No. 1 as 
guardian of lus minor sons, nor a copy of 
the order, if any, appointing him such a 
guardian has been filed. The whole record 
of that suit is not before me, and I am, 
therefore, unable to say that such an applica- 
tion was made and granted. 

On 11th August 1902, tlie father on his 
own behalf and as guardian of his minor 
sons filed a confession of judgment, on the 
strength of which a decree for sale was 
made on that date. A decree absolute for 
sale was made on 15th April 1903, and in 
execution of the said decree- the property 
in suit was put up to sale and purchased 
by the decree-holder on 20th January 1906. 
The decree-holders- purchasers are now in 
possession of the said property. 

The present suit was filed by the sons of 
Bindesri Shukul on 27th November 1912. 
They allege that they have only recently 
attained majority, and have come to know 
of the mortgage, the decree and the sale 
mentioned above and they brought this suit 
forobtainingadeclaration that the decree afore- 
said was obtained by the mortgagee fraudu- 
lently and is not binding upon the plaintiffs, 
and the sale in execution held thereunder 
is void against them. They claim posses- 
sion of a |-pie share in the village. 

It is not alleged in the plaint that the 
debt secured by the mortgage of 13tli 
November 1898 was incurred for an illegal 
or immoral purpose, or for no legal neces- 
sity. The mortgage itself is not impugned 
in the plaint. The main ground of attack 
Set forth in the plaint is that the father 
was not a fit and proper person to be 
appointed a guardian of his minor sons, and 
his interest was adverse to that of his minor 
sons in that he could not set up a plea of 
the illegality of the debt incurred by himself : 
in bis capacity as guardian ad litem of bis 
minor sons, the confession of judgment made 
by him on behalf of his minor sons was 
not in the interest of tlie minors. They 
urge that the conduct of the mortgagee in 
thus nominating an unfit and unsuitable 
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guardian was fraudulent. Upon this ground 
as also upon the ground that no order for 
the appointment of a guardian ad litem had 
been made by the Court, they impugn the 
decree and the sale that followed in exe- 
cution. Both the Courts below have dismiss- 
ed the claim. The present appeal has been 
filed on behalf of one of the sons, viz.j 
Ram Nain Shukal alone. 

The first point for consideration is, was 
the appellant properly represented in that 
suit by a duly appointed guardian? This 
resolves itself into two questions, viz : — 

(1) Was Bindesri Shukul appointed by 

the Court guardian ad litem of his 
minor sons? 

(2) If so, was his interest adverse 

to that of his sons and is his 
appointment vitiated for that 
reason ? 

As to the first point, in the absence of 
the record of the former suit it is impos- 
sible to say whether an order appointing 
the father a guardian ad litem was formally 
put upon the record or not, nor Mr. Jang 
Bahdura Lai has shown me the copy of the 
order-sheet in that case. No such order is 
stated in it. Under the practice now in 
force, every order made on any application 
is not written on the application itself, but 
in the order-sheet. This is a compara- 
tively recent practice. In 1902 the orders 
used to be written on the applications 
themselves and the Courts below only 
noted the leading orders on the order- 
sheet. The absence of the record of .such 
order in the order-sheet is, therefore, not 
conclusive. Tlie first defendant is recited 
in the plaint as the guardian of his minor 
sons and figures in the proceedings in 
the suit as such. In Walian v. Baiike 
Beliari Fershad Singh (1) their Lordships 
of the Privy Council lay down the law 
on the question. Mere absence of a formal 
order of appointment of a guardian is not 
of itself fatal to the suit, if it appears 
from the record that the minors were 
effectively represented in that suit by their 
father with the sanction of the Court. 

It is next urged that the father was 
not a suitable person to be appointed a 
guradian ad litem of the minor defendants. 
If the defence to the suit was that the 

(1) 30 C. 1021 (P. C.); 30 I. A. 182; 1 C. W. N. 774; 
6 Bom. L. H. 882. 


debt in question was incurred by the 
father for an illegal or immoral purpose, 
he could not perhaps properly act in the suit 
as the guardian of the defendants who 
had set up such a defence. It is, however, 
not suggested that such defence was avail- 
able to the minors. It is not alleged that 
such was the case in the plaint in the 
present suit. No question about the propriety 
of the mortgage or of the absence of a 
legal necessity to raise the loan has been 
urged in this case. If the loan was advanc- 
ed for purposes which made it binding 
upon the sons and there was no basis for 
a suggestion to the contrary, I see no 
objection to the father acting as guardian 
ad litem of his sons, and filing a confession 
of judgment. It saved the minors from 
the liability of paying a full fee on account 
of Pleader’s fee in the taxation of the costs 
of the plaintiff, as also the costs of 
proving the mortgage [see Bhagwati Frasad 
V. Bhagwati Prosad (2)]. 

Be that as it may, the decree was in 
any event properly passed against the 
father. From the plaint in the suit it is 
evident that, though the sons were also 
made parties to the suit, the father was 
impleaded as the head of the family. A 
sale in execution of the decree made in 
the case has taken place; and the suit 
is against the auction -purchaser. Under 
the Full Bench ruling in the ease of Hoi i Lai 
v. Nimman Kunwar (3) a decree against the 
father as head of the family is as good as 
a decree against him and his sons. After 
a sale in execution of such a decree, the 
sons could not recover back the property 
sold from the auction-purchaser, without 
proving that the debt to satisfy which 
tlie sale took place was an improper debt 
for which they Avere not responsible 
{^Balwant Shighy, Aman Singh Even a 

right to redeem was denied to the plaint- 
iffs in that case. In a later case [,Baldeo 
Singh v. Hira Lai (5)] there Avas a difference 
of opinion among the members of the 
Bench Avliicli heard that case. An appeal 
under tlie Letters Patent was preferred 
against the judgment of Mr. Justice 

(2) 17 Tml. Cas. 846; 11 A. h. J. 76; 35 A. 126. 

(3) 15 Tnd. Cns. 126; 34 A. 549; II A L. J. 819. 

(4) 7 Iml. Cas. 112; 33 A. 7; 7 A. L. J. 852. 

(5) 13 Iiicl. Cas. 951; 9 A. L. J. 67. 
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Olianiier, but his decree was affirmed in 
the appeal. In 8heo Dayal v. Jagar Nath 
(6) Knox and Piggott, JJ., have held that 
property having passed out of tlie 
family, whether by private .sale in satisfac- 
tion of an antecedent debt, or by an 
auction sale in execution of a mortgage 
decree, or by virtue of a decree absolute 
for foreclosure, the sons of a Hindu father 
whose property has thus passed out of 
the family are bound by virtue of their 
liability to pay their father’s debt not 
tainted with immorality, so that they cannot 
sue to set aside an alienation which has 
thus become final, except on .some ground 
which would relieve them from the liability 
to pay the debt which is the consideration 
for the sale.” 

Ko such ground is suggested by the 
plaintiffs in their plaint. All that is .said 
is that the decree was fraudulently 
obtained by the moitgagee, and the only 
fraud suggested is that the decree-holder 
ought not to have nominated the fathei' 
as the guardian ad litem of liis minor .son.s. 
I have already shown that the interests 
of the father and the sons were identical 
in the absence of any suggestion that tlie^ 
debt was tainted with immorality or wa.s 
for other reasons not recoverable from 
the intere.st of the .sou.s in the joint family 
property. There w'as no fraud, therefore, 
in getting him appointed as their guardian 
for the purposes of the suit. 

IVlr. Jung Baliadur Lai ha.s lastly 
relied upon the ca.se of Kunwar Partab (Singh 
V. Bhahuti Singh (7). In that case the 
decree impugned was based on a compromise 
entered into on behalf of the minors of 
their guardian without the leave of the Court 
under section 462, Civil Procedure Code (Act 
XIV of 1882). The compromise and the 
decree were, therefore, voidable at the in.stance 
of the minors, and their Lordships of the 
Privy Council restored the plaintiffs to the 
same position and “to such rights hh tliey 
had before their suit was dismissed on 
15th December 1899.” The confes.sion of 
judgment filed in this case is not a compromise 

(6) 12 iDd. Cas. Ill; 8 A. L. J. 922. 

(7) 21 Iiul. Cas. 288; U A L.J. 901; 17 C W.N. llCw; 

(1019) AT. VV. N. 785; 14 M. L. T. 299; 25 M. h. J. 422; 
16 <) 0. 247; 18 0 . 1 J. 384; 15 Bom. L. R. 1001; 3.5 

A. 487; 40 I. A, 182 (P. C.). 


to which tlie provisions of section 462, 
Civil Procedure Code, were applicable. 
This Aviis a ca.so in wliicli apparently the 
defendants had no defence to make. It 
is not .suggested in the plaint what 
possible defence they had to the suit and 
it seems that the father only saved himself 
and Ills sons from all further costs by 
confessing judgment in the case. 

Their position is in no way made wor.se 
by the decree pa.ssed in that suit. They 
had a right to redeem the mortgage by 
paying up the amount due under it. They 
did not do so. They do not seek to 
redeem even now. They do not question 
or impugn the mortgage in suit in that 
case. They do not show that no order 
appointing the father as their guardian 
ad litem was in fact made. They also do 
not allege ur prove circumstances under 
which it could be held that their father’, s 
interest was adverse to their interests. 
Under the circumstances the Courts below 
had no alternative but to dismiss the 
suit. 

J (li.smi.ss the appe.nl and affirm the 
decree of the lower Appellate Court with 
co.sts. 

Appeal disnmsed. 


PUNJAB CHJKP COUET. 

Skoond Civil. ArpiiAii No. 1413 ov 1913. 
Apiil 30, 1914. 

Preaent: — Mr. Jastice Johnstone. 

Bawa llAHOHARAN DAS — Plajntifp — 
ArPKTil.ANT 
versus 

DIWAN CHAND and org'h’Ks— D kfkndants 
— -Hkspondents. 

Jnnuihcfiun, nf Civil or Revenue Court — Miiafi — 
Punjab La?id Reremo'^ Act (XCll o/1887j,«. 158 (viii) 
— Kefu rn of pi ui u f. 

The Civil Court k liavr no jurisdiction to question 
tlie authority of the Hevoniu* Ollieors to sotilo, in 
caso of resumption of muaji, the land with tho heirs 
of tho last //noryiif/rtr, ijj'noring tho represontativos of 
another Joint nmafidar who died enrlier. 

Bya R'lm v. Thnl'ur JJas, 25 P. il. 1872, fol- 
lowed. 

Where it is found, nftf*r inquiry, that a suit is 
eogniKable hy a Revenue Court and not by a Civil 
Court the ])lttint may not bo returned for prose ntutioii 
tQ the proper Court. 
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. Second appeal from the decree of the Ad- 
ditional Divisional Judge, Amritsar, at Jul- 
lundur, dated the 1st Apidl 1913, reversing 
that of the Munsif, first Class, Amritsar, dated 
the 29fch February 1912, decreeing the plainfc- 
ifF’s claim. 

FACTS. — PlaintifE brought a suit for posses* 
sion of half the land on the allegation that 
plaintiff’s grandfather hold a mnafi. At the 
Settelment of 1865 the names of Fateh Singh, 
grandfather of defendants and others were 
added as co-mnajulars, and the condition was 
that the muafi would continue to the survivor. 
Plaintiff’s grandfather and Fateh Singh 
remained in possession in equal shares. 

Plaintff’s grandfather died 20 years ago 
and defendants’ grandfather, Fateh Singh, on 
26tli June 1898. 

On 3rd October 1893, mutation of 
names was effected in favour of grandsons of 
Fateh Singh. 

The Collector accordingly made the 
Settlement with Fateh Singh’s grandsons. 

Lala Melir Ohand, for the Appellant. 

Mr, N, G, Melira, for the Respondents. 

JUDGMENT. — This appeal has no force. 
The section (luoted — section 158 {viiOf 
Land Revenue Act, with which may be 
read Dya Uani v. Thaknr J)a-s (1) — 
makes it clear that the Civil Courts 
have no jurisdiction. Counsel for appellant 
talks of some legal right in his client as 
heir of Partap Singh, one of the original 
muafidars, to a sort of sub-proprietary title in 
the land. No such right exists. No doubt 
under revenue rules the local Revenue Officers 
lire enjoined in case of resumption of 
mniijis to settle the land with the heirs 
of the late mnafidars ; but this is simply 
an administrative rule. Here the local 
officers made the Settlement witli the heirs 
of Fateh Singh, last surviving muafidar^ 
ignoring appellants, heirs of another joint 
muafidar who died earlier. 1 very much 
doubt whether Goverimient would recognise 
the claims of appellants, and in any case 
1 am quite clear that the Civil Courts 
cannot interfere. Nor do I think the case 
is one for return of plaint for presentation 
in a Revenue Court. Dismissed with costs. 

Appeal d lam issed, 

(I) 2‘> P. H. 1872. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2350 of 1912. 
July 31, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

THEKKA THOTTUM MUKKATH 
RARAN AxVD OTHERS — Defendants Nos. 2, 3, 

5 AND 6 — Appellants 
versus 

NATUKKANDY CHEKKUTl and others 
— Plaintiffs and Defendant No. 1 — 
Respondents. 

Malabar Law — Malabar CompensalCon for Tenants' 
Improvements Act (/ o/1900> — Shop erected by tenant 
on holding —Compensation. 

Under the Malabar Compensation for Tenants’ Im- 
provemcrits Act a tenant cannot claim compensation 
for a shop erected by him on the holding, wliere the 
shop is found to be inconsistent with the purjmsc for 
which tlic holding wms let. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 37 of 
1912, preferred against that of the Additional 
District Munsif of Calicut, in Original Suit 
No. 338 of 1911. 

Mr. C. V,Ananf ha Krishna Aiyet'^ ior the 
Appellants. 

Mr. 0. Madhavan Nair, for the Respond- 
ents. 

JUDGMENT. — The Subordinate Judge’s 
finding is that the building for which compen- 
sation is claimed by the appellant under the 
Malabar Compensation for Tenants’ Improve- 
ments Act (Madras Act I of 1900) is a shop 
and not a dwelling house, that it wasriot meant 
‘‘ for the purposes of habitation ” and that 
“ the shop in question is unsuitable to the 
holding and inconsistent with the purpose 
for which tlie property was let.” 

We see no sufficient reasons for not 
accepting this finding, though the learned 
Subordinate Judge has referred in his judg- 
ment to some irrelevant matters such as the 
present dismantled and damaged state of 
the shop. 

It is clear that under the Act the 
appellant is not entitled to compensation 
for a building whicli is unsuitable to the 
holding. 

The contention that the appellants’ right 
to compensation for a shop building exists 
independently of the Act was not raised in 
the lower Courts and even if it could be 
raised now, we have not been referred to any 
clear authority which entitles a tenant to 
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claim compensation for a shop building put 
upon his holding. 

We dismiss the second appeal with costs. 
The time both for redemption and for 
removal of the building is extended to three 
months from this day. 

Appeal dismissed. 


POURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Petition No. 9 of 1913-14 op Sultanpub 
District. 


April 9, 1914. 

PresentiSir Duncan Colvin Baillie, S. M. 
RAM SUNDAR SINGH and another— 
Plaintiffs — Appellants 


versus 

Eaja MUHAMMAD MEHDI ALI KHAN 
Defendant — Respondent. 

EiecAmenty notice of— Notice cancelled as having been 
i.Med on wrong -non -Hoi, n of dccoami tenont 

served nith notice icithout delay on yart of landlord 
-Adminnion, frenh, to tonoonj-Acgmonconcr-Kon- 
acceptance of cent, effect of -L netaiai>eJ notice of 

ejectment, validity of. ^ . i. t. 

Wh^'rc a previous notice, issued at the earliest 
ivissibie opport unity but by niistako on n person 
who WHS not the l«-iv of tho deceased tenant 
vms on that Rround cancelled, and the Utidlord 
immediately issued another notice to the he.rs of 
tho tenant and never accepted rent from them: 

Held that there had boon no fresh admission, 
express’ or implied, of the heirs to the tenancy 
nor any acquiescence on tho part of tho landlord 
and that, therefore, the notice, even though 
unstamped, was valid. ^ 

Loichman Singh r. Mohant Hurcharan Das, 
File No 1051 of 1891 and R'tni Knar v. Lai Sheo Prnfnh 
Bahadur Singh, 3 S. D. 1904, distinguished from. 

Appeal from the decree of the 
Commissioner, Fyzabad, dated 1st September 


1913. 

JUDGMENT. — The appellants are tho 
two minor sons of a tenant who die(l 
during the currency of , the year 1318 
Fasli. At the earliest possible opportunity, 
that is to say, in 1319 Fasli the landlord 
issued a notice of ejectment again.st the 
brother of the deceased tenant. This 
notice was cancelled on the grounds that 
It referred to two holdings and that the 
brother was not the succe.ssor-in-interest of 
be deceased tenant. The landlord there- 


upon immediately issued a notice for 
1321 Fasli against the appellants. The 
notice was unstamped, appellants being 
treated as heirs of the deceased tenant. 
The standard published rulings on the 
subject are Mr. J. R. Reid’s decision in 
Lachman Singh i\ Mahatit Harcharan Das 

(1) and Mr. Thomson’s decision in 
Ram Knar v. Lai Sheo Pratab Bahadur Singh 

(2) . The question for decision is as 

laid down in both of these rulings, 
whether there has been an admis- 
sion, express or implied, to the holding 
on the part of the landlord. Both cases 
are clearly distinguishable from the 
present case. In Mr. Reid’s case there 
was not only a year’s delay iu issuing 

the notice of ejectment, but there had 

been a previous notice cancelled by the 
landlord and rent had been accepted ior 
the intervening year. In Mr. Thomson’s 

case there was an interval of five years 
between the death of the tenant and tho 
issue of the notice of ejectment on his 
heirs and, it is presumed, acceptance of 
rent in tho meantime. Iu the present 
case tho landlord has made clear from 
the first his intention that the heirs 

of the deceased tenant should not succeed 
to this holding. By a mistake of fact ho 
Issued his Hr.st notice on the wrong 
person, but he nevc‘r accepted rent from 
the appellants and as soon as his first 
notice was cancelled, he issued a fresh 
notice. It is impijssiblo to say that there 
has been acquiescence in this case. There 
lias, therefore, been no fresh admission to 
the tenancy and the unstamped notice was, 
therefore, valid. 

The appeal is dismissed with costs on 
appellant. 

A ppon l dism issed, 

(1) File No. 1051 of 1891. 

(2) 3 S. D. 1904. 
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SARJU PRASAD V, EMPEROR. 

OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Appeal No. 885 of 1913. 

February 2, 1914. 

Preserit: — Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 

SARJU PRASAD — Prisoner — ^Ai^pe leant 
versus 

EMPEROR —Prosecutor — Respondent. 

Abetment — Presence — Inaction — Criminality — Proha- 
hility compatible with innocence — Conviction^ jueti- 
jicatwn for. 

Whore in a mnrcloi* case, a co-accused stated 
that she romamod an unwilling spectator while 
the offence was being committed by tho other 
accused; 

Keld^ that tho alleged omission of a co-accused 
to intervene or raise an alarm did not constitute 
an abetment of murder, inasmuch as her inaction did 
not constitute criminality. 

Whore the circumstances of a case point to 
tho conclusion that tho accused committed the 
offence, but there is also a reasonable probability 
comi)aliblo with liis innocence, there is no sufficient 
justification for the conviction of the accused. 

Appeal against tho order of tho Addi- 
tional Sessions Judge, Lucknow, dated 1st 
December 1918. 

Tho Government FleadeVy for the Crown. 

JUDGMENT.— Thel facts fof [this case 
are as follows: Ram Adhin, a reservist 
in the Indian Army, lived with his wife, 
Kaunsilla, in the village of Sahrawan in 
the Unao District. His second cousin 
Sarju Prasad lived in a house close by. 
Mangal SunaVy rc.sident of the same village, 
had three sons, tho second of whom was 
a hoy, called Bhajan, aged seven years. 
On the 1st September Bhajan went out 
to play at about 9 a. m. He was never 
seen alive again. At the time he went 
out to play he was wearing ornaments of 
fairly considerable value. Search was made 
for the hoy without avail and in the evening 
the attention of the searchers was attract- 
ed to the quarters where the Brahmans 
of the village live. Tho beat constable, 
Mata Badal, had arrived in Sahrawan. On 
information received he placed guards round 
this quarter and with two chaukidars 
patrolled the quarter during the night. 
It is proved that early next morning the 
door of Ram Adhin’s house was opened 
by him, and that Kaunsilla was let out. 
Mangal followed her to see wliere she was 
going, and finding that she was going some 
had her stopped. As she stopped sh© 


dropped an ornament belonging to the miss* 
ing child. Later on she produced from her 
person practically all the ornaments that 
the child had been wearing when he was 
last seen. She subsequently took the 
constable and other witnesses to the house 
and indicated a place on the premises 
which was dug up. The dead body of 
Bhajan was discovered in that place with 
no less than seven incised wounds on the 
face, neck and cheat. One of these wounds 
had severed the carotid artery and must 
have caused almost instantaneous death. On 
information given by Kaunsilla Sarju Prasad 
was apprehended and search was made for 
Ram Adhin, who was not found in the 
village. He had absconded after his wife 
had left the house, and was discovered at 
a place called Gurdaspur several days later. 
Ram Adhin, Sarju and Kaunsilla were 
placed on their trial before the Sessions 
Judge of Unao. He convicted them on a 
charge of murder, and sentenced the first 
two to death subject to confirmation by 
this Court, and the woman to transporta- 
tion for life. 

It is proved that the deceased boy took 
a meal at about two hours after sunrise on 
1st September 1913, and left his house to 
play in the \illage streets about 9 a. m. 
The medical evidence as to the state of the 
semi-digested food in his stomach shows 
that he was murdered at about 10 A. m. 

Tho evidence of two women called Hansi 
and Rania proves that they were weeding an 
urd field belonging to Ram Adhin before 
forenoon on the same day, and that Ram 
Adhin was present on the field directing 
their work. At a time which would appear 
from reasonable inferences to be drawn 
from their evidence to he about 10-15 a. m. 
Sarju came to the field and said something 
to Ram Adhin. The women cannot say de- 
finitely what conversation took place between 
the two men. The result of the conversa- 
tion was that Ram Adhin went away leav- 
ing Sarju on the field. Ram Adhin return- 
ed at 11 A. M. Sarju then went away, 
hut returned almost immediately. Then 
Ram Adhin went away towards his cotton 
field. Sarju took the women to his house 
where he paid and discharged them. 

Kaunsilla has rna/le two statements. In 
the first she asserted that Sarju enticed 
the boy to her house and having locked 
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him in with her and her awn cliild, fete lied 
Kam Adhin from the fields and that the 
two men after entering the house and lock- 
ing themselves in had stripped their persons 
and murdered the boy. In her subsequent 
statement she stated that Sarju alone was 
the murderer. 

In no case could anything in these 
statements be used to convict Ram Adhin 
oP Sarju with the murder, because the 
woman has asserted in both that she was 
ah unwilling spectator. Neither statement 
contains a confession. We do not agree with 
the learned Sessions Judge that the alleged 
omission to intervene or raise an alarm on 
hhr part constitutes an abetment. If these 
statements were true her alleged inaction 
would not have constituted criminality. The 
evidence of Hansi and Rania convinces us, 
however, that neither statement is true. 
On the evidence of these women it is clear 
that Sarju and Ram Adhin could not have 
committed the murder jointly as Kaunsilla 
asserts in her first statement, and the al- 
legations inthe second statement are absolutely 
inconsistent with the incident of Sarju’s 
visit to Ram Adhin at the latter’s field. 

That evening Ram Adhin is proved to 
have been seen leaving his house and return- 
ing to it at abort intervals. It is proved 
that early next morning Ram Adhin let 
Kaunsilla stealthily out of the house, and 
shortly afterwards absconded. The door 
was found locked. There is the further 
evidence of the apprehen.sion of Kaunsilla 
in possession of the dead body’s ornaments, 
and the discovery of his corpse buried in 
the premises of the house of Ram Adhin on 
information supplied by her. 

Taking the.se circumstances together we 
are of opinion after considering the several 
defences raised by the various appellants 
that the evidence establishes that Kaunsilla 
murdered the boy without aid from any one. 
She need not necessarily have committed 
the crime with premeditation. She may well 
have seen the child at pla^, and under the 
influence of a sudden impulse to obtain his 
ornaments enticed him into the house and 
murdered him from greed. It would 
appear from the evidence that Sarju discover- 
ed the fact and proceeded to inform Ram 
Adhin, and that the latter hastened . to the 
house. It is possible that he dug up the 


floor and buried the corpse. An attempt 
would probably have been made to remove 
the ornaments the same evening: but the 
p.a trolling of the village streets rendered 
such action inadvisable and the escape of 
Kaun.silla with the jewels was, therefore, 
postponed till the folio wing morning. 

Upon this finding we arrive at the conclu- 
sion that Kaunsilla was rightly convicted. 
VV'e do not consider that the sentence pas.sed 
on her is too lenient, but we can see no 
reason for bringing the case to the notice of 
the Lieutenant-Governor with a view to 
reduction of the sentence pa.ssed upon her. 
We dismiss her appeal. 

There is no sufficient evidence to justify 
the conviction of Sarju Prasad on any charge. 
We allow his appeal, set aside the conviction 
and sentence and direct that he be set at 
liberty. 

Ram Adhin’s conviction of murder cannot 
be upheld. We set aside that conviction and 
the sentence passed upon him. But on the 
view that we have taken of the facts we 
called upon him to show cause why he should 
not bo convicted on a charge under section 201 
of the Indian Penal Code. After having 
heard the arguments of his Counsel we are 
of opinion that, though the circumstances of 
the case point to the conclusion that he 
dug up the floor and buried the body of 
the murdered boy, there is a reasonable 
probability that Kaunsilla herself not only 
murdered the child but also concealed the 
corpse and that Ram Adhin did not arrive 
at the house until the body had been 
buried. In these circumstances we are unable 
to find that there is sufficient justification 
for the conviction of Ram Adhin upon any 
charge. We, therefore, direct that he beset 
at liberty. 

Appeal alhwed. 
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MADRAS HIGH COURT. 

Criminal Revision Camf^: No. 110 of 1914. 

Criminal Revision Petiiion No. 96 
OF 1914. 

September 10, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 
DASARl VENKATA and oriiKus— A ocdsed 
— Petitioners 
versus 

REDDV SANJEE VI REDDY— 
Complainant — Respondent. 

Criminal Proceihirc Code ('Act rr/1898>, >..•<. 4R5 and 
437 — Order for further inquiry — Notice to accused. 

, A District Maj^istrato or(lore<l further inquiry in a 
c aso where the accused wore discdiarged under section 
253, Criminal Procedure Code, without giving notice 
to the accused; 

Held, that the order of the District Magistrate was 
irregular, thougli not illegal. 

Petition, under .sections 435 and 439 
of the Code of Criminal Procedure, 
praying the High Court to revise the order 
of the District Magi.strate of Kurnool, in 
Revi.si()n No. 16 of 1913, preferred against 
that of the Stationary Second Class Magi.strate 
of Kurnool Town, in Calendar Case No. 413 
of 1913, and to direct stay of proceedings in 
the .said Calendar Case No. 413 of 1913 pend- 
ing the disposal of the criminal revision ea.se. 

FACTS. — The accused were charged with 
having committed an offence under section 
147, Indian Penal Code. The second Class 
Magistrate, holding on the evidence that no 
case again.st the accused was made out, 
di.scharged tliem under section 253, Criminal 
Procedure Code. The District Magistrate on 
petition by the complainant examined the 
record.s and without givmg notice to the meused 
directed the case to he restored to the file of 
the second Class Magistrate and examined into 
according to law, being of opinion that the 
evidence disclosed an illegal assembly and 
that there was also evidence that the com- 
plainant was beaten. The criminal revision 
petition is against this order of the District 
Magistrate. 

Mr. P. Appu Nair, for Mr. C. Madhavan 
Nair, for the Petitioner. 

Mr. P. jR. Grant, for the Public Prosecutor, 
for the Government. 

ORDER, — The District Magistrate was not 
justified in ordering further inquiry into the 
trivial incident disclosed in the Sub- 
Magistrate’s judgment. His action in not 
giving notice to the accused was also very 
irregular, though his order was not bad on 


that account alone. Ala/giriswami 'Naidu v.' 
BalaJerishna Mudaliar (1). 

1 set aside the Di.strict Magi.strate’8 order 
and direct all further proceedings to be 
dropped. 

Order set aside. 

(1) 26 M. 418 


MADRAS HIGH COURT. 

Criminad Revision Case No. 447 op 1914. 
Criminal Revision Petition No. 376 
OF 1914. 

October 9, 1914. 

Present: — Mr. Ju^tic^ Kumaraswamy Sastri. 
SUBBARAYA PILLAI— Complainant- 
Petitioner 
versus 

KRISHNASWAMI PILLAI— Accused No. 3 
— Respondent. 

Practice — R-'Arial ordeied by High Court ou eertaiu 
finding of fact — R‘>‘tnal Court, whether competent to go 
behind that jindinij —Criminal Procedure Code (Act V 
ef 1898), «, ‘139. 

When a case is directed, to be re-tried the Judge 
ye-tryiiig it cannot gy behind the findings of fact 
w'hich were accepted by all the Courts and which 
were the basis on which a re-trial was ordered. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Sub-Divisional first Class Magi.strate of 
Negapatain, in Criminal Appeal No. 9 
of 1914, preferred against that of the 
Stationary Second Class Magistrate of 
Nannilam, in Calendar Case No. 66 of 1913. 

Mr. T. H. Bamaswamy Aiyar, for the 
Petitioner. 

Mr. M. D. Devadoss, for the Respondent. 
ORDER. — The petitioner filed a com- 
plaint against the counter-petitioner (who 
was the 3rd accused) and others charging 
them under section 426 of the Indian Penal 
Code with having intentionally driven their 
cattle into, and thrashed before the produce 
Avas harvested, the crops on his field. The 
Stationary Magistrate of Nannilam convicted 
the accused and sentenced them to pay a 
fine of Rs. 10 each. 

On appeal the Sub- Divisional Magistrate 
reversed the conviction on the ground that the 
3rd accused thought that he had a perfectly 
genuine claim to the land and the crops. 
Reading the judgment as a whole, there can 
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be little doubt that he agreed with the 
Stationary Magistrate in thinking that mis- 
chief was caused. His finding that there 
was malice can only be reconciled with 
the view that he found that mischief was 
caused. 

A revision petition was filed by the 
present petitioner (Criminal Revision Case 
No. 475 of 1913) against the order of the 
Sub-Divisional Magistrate, and the Honour- 
able Mr. Justice Sadasiva Aiyar set aside 
the acquittal and directed a re-hearing. 
His Lordship observed as follows: The 
Sub-Divisional Magistrate admits that the 
action was” no doubt “actuated by ‘malice.’ 
This means, I take it, that accused wanted 
to injure prosecution witnesses Nos. 1 and 
2 and as such injury will be wrongful 
damage * * * the accused were guilty 

of mischief.” The Sub-Divisional Magistrate 
was ordered to re-hear the appeal with 
reference to the observations made in the 
order. 

The case came on before another Sub- 
Divisional Magistrate. Ho states in para- 
graph 2 of his judgment that his pre- 
decessor, as a matter of fact, found that the 
crops were damaged by the accused; but in 
dealing with the case ho differed from 
his predecessor and found that no damage 
was caused and acquitted the 3rd 
accused. 

The questions are whether it was open to 
the Sub-Divisional Magistrate to go behind 
the finding of his predece.ssor (that mis- 
chief was caused) and the observations of 
the High Court which accepted the finding 
and laid down the law which was to guide 
the Magistrate in re-trial. 

It is argued by Mr. Devadoss that when 
the case was sent down to him for re -trial, 
the Sub-Divisional Magistrate had to apply 
his mind afresh to the appeal and that it 
was open to him to come to a different con- 
clusion on facts. It is also argued that a.s 
the order of the lower Court was set aside 
it must be treated as non-existent. No 
authority has been cited for the broad pro- 
position that when a case is directed to be 
re-tried, the Judge re-trying it can go behind 
findings of fact which have been accepted by 
all the Courts and which were the basis on 
which a re-trial was ordered. I do not 
thiqk this contention is sound. In the 


present case it is an accident that a different 
Sub-Divisional Magistrate tried the case on 
remand. 

The effect of the setting aside of an order 
and directing re -trial must depend upon the 
facts of each case and on the scope of the 
order of remand. In the present case the 
Sub-Divisional Magistrate was ordered to 
re-try the appeal with reference” to the 
observations made by the High Court. I 
do not think it empowered the Magistrate 
to go behind the findings of his predecessor 
which wore accepted by the High Court as 
the basis of the order directing a re- 
trial. 

I set aside the order of the lower Court 
and direct that the Sub-Divisional Magistrate 
do dispose of the case according to law on 
the footing that injury was caused to the 
crops by the 3rd accused. 

Order set aside. 


MADRAS HIGH COURT. 

Criminal, Rkvision Cask No. 774 of 1913. 

Criminal Revision Petition No. 625 
OP 1913. 

February 27, 1914. 

Present: — Mr. Justice Sankaran Nair. 

PRATI APPALA RAJU—Petitioner 

VBysiis 

MUTHARAJU SURPA RAJU— 
Complainant — Respondent. 

Madras Estates Land Act (l of 1908), s. 212— LaiuU 
lord and tenant — Decree for ejectment prior to Act — 
Tenant in possessson without consent, whether can he 
con acted under section 212. 

Where a landlord had obtained a decree for eject- 
ment against the ryot prior to the coming into force 
of the Madras Estates Land Act, the tenant cannot 
bo prosecuted and convicted under section 212 of 
the Madras Estates Land Act for being in possession 
of the land without the landlord’s consent. That sec- 
tion would apply only if the decrne could be treated 
as one passed under section 163 of the Act. 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
order of the Court of the Head -quarter 
Deputy Magistrate of Cocoanada, in Criminal 
Appeal No. 37 of 1913, preferred against 
that of the Sub- Magistrate of Pit- 
tapuram, in Cftlenday C^e No. 106 
of 1913. 
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Mr. B, Somayya, for the Petitioner. 

Mr. F. Bamesam, for the Respondent. 

ORDER. — The accused was a tenant in 
possession of lands of which the complainant 
is said to be the landholder. His father was 
in possession before him. The landlord sued 
him in ejectment, and a decree for posses- 
sion was passed in his favour before the 
Estates Land Act came into force on the 
ground that the tenant had no occupancy 
right and that his right to possession had 
been determined by notice to quit. He is 
now prosecuted and convicted under section 
212 of the Estates Land Act for being in 
possession of the land without the land- 
lord’s consent. Section 212 of the Estates 
Land Act would apply only if the decree 
could be treated as one passed under 
section 168. It could not be so treated in 
this case, as the accused is not a person 
who occupies the land ‘ otherwise than 
by inheritance.” The conviction cannot, 
therefore, bo sustained. TIte conviction 
and sentence are set aside and the fine, if 
levied, will be refunded. 

Conviction set aside. 


MADRAS HIGH COURT. 

Criminal Rkvision Case No. 148 of 1914. 

Taken up No. 7 of 1914. 

April 80, 1914. 

Present: — Mr. Justice Miller. 

In re KUKATI NARASA REDDI— 
Accused. 

Orhni mil Procedure Code (Act V o/ 1898), 481 

(2), 537 — PenaWode (^ActXLV of 1860^, s. 228 — Offence 
— Record must show stage of interruption— Evidence 
— Intention. 

Where a person making a noise in Court is charged 
witli an offence under section 228 of tlic Penal 
Code, the record convicting him must show the stage 
of judicial proceeding interrupted and tlio evidence 
must establish that such interruption was intentional, 
as such vital irregularities in procedure are not cured 
by section 637 of the Code of Criminal Procedui*c, 

Criminal revision from an order of the 
District Munsif of Kaveli, dated 24th Novem- 
ber 1913. 

PACTS. — So far as facts can be ascertained 
they will be found in the following judgment 
of the lower Court. 

1. The appellant has been fined Rs. 5 
by the District Munsif of Kaveli under 
section 228, Indian Penal Code. It is 


very necessary when a Court proceeds under 
section 480, Criminal Procedure Code, that 
the provisions of the Code should be very 
strictly complied with; section 481 requires that 
if the offence is under section 228, Indian Penal 
Code, the record shall show the nature and 
stage of the judicial proceeding in which 
the Court interrupted was sitting and the 
nature of the interruption. 

2. In the present case it is not possible 
from the record to ascertain exactly the 
nature and stage of the judicial proceeding. 
The order passed by the District Munsif 
does not show it. It is, no doubt, stated therein 
that the accused interrupted the Court 
“while sitting in the stage of a judicial 
proceeding,” but it omits to mention what 
the judicial proceeding was and what was 
the stage thereof C. W. No. 8 states that he is 
the Small Cause Bench Clerk and was 
attending to the Bench work at about 
2 p. M., when he heard a loud noise. But 
from his evidence it cannot be found out 
definitely what the judicial proceeding was. 
The learned District Munsif ought to have 
placed on record information as to the 
suit, if any, that was being tried and whether 
depositions were being taken or argument 
being heard or judgment being given and 
so on. 

8. I think the omission of this inform- 
ation from the record is fatal to the 
order since the provision in clause 2, section 
481, Criminal Procedure Code, is manda- 
tory. 

4. Further, the nature of the interrup- 
tion is by no means clear. The learned first 
Munsif says that the accused rushed into 
the Court-house making a loud noise. But 
it is difficult from this for an Appellate 
Court to get an exact idea of what happened. 
I cannot know what was the nature of the 
noise, whether it consisted of loud noise or 
shouts or simply was a noise occasioned by 
his movement. 

5. Again, the learned District Munsif says: 
“The accused went on making a loud noise, 
I had to send the Bench Clerk outside to 
restore order.” One might gather from this 
that the offence took place outside the 
Court and not in the view or presence 
of the Court. But possibly this was merely 
a continuation of what occurred first of 
all inside. But the noise should be particu* 
larised* 
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'6. The order being thus defective it 
eannot be upheld. The conviction must 
be reversed and the tine refunded. Probably 
the learned District Munsif will find that it 
is rarely neces.sary to have recourse to 
section 480, Criminal Procedure Code. A word 
of serious warning from the Bench is 
generally sufficient. My own experience is 
that the attendant peons, as a rule, cause 
more noise and disturbance than the members 
of the public by their officious interference 
with them. 

Mr. /. G. Adnm^ for the Crown. 

ORDER. — The District Munsif should 
have complied with the provisions of section 
481 (2) of the Code of Criminal Procedure, 
and though his failure to do so seems to be 
only an irregularity which may be cured 
by Section 537 of the Code, yet, in the 
present case, there is no evidence on the 
record from which it can be gathered what 
was the judicial proceeding or what was 
the stage of that proceeding which was 
interrupted. 

Moreover, it seems very doubtful whether 
the evidence established the fact that the 
iToise was intended to be an interruption of 
the Court. 

I thinkj in the circumstances, the Session.^ 
Judge’s t)rder cannot be said to bo clearly 
wrong or’ to require interference. 

Fetition disalhnred. 


MADRAS HIGH COURT. 

CiiiMfNAfi Appeal No. 691 op 1913. 
February 27, 1914. 

. Freaeivtx — Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

In re NANDAMURI ANANDAYYA— 

PrISONE R — ApPR LLANT. 

Venal Code {^Aet XLV of a. 211 — Tcletjram fo 

PohcCy whether amnnnta to false ehrinje — H(thsr<in*'nt 
in writing vontaminy false statement -Cri- 
mmol Peocediire Code {Act V of 1898), ss. 1.'54, 1.57 and 
*228 -“lilformation received,” meaning of — Amendment 
charge hy Sessions Judge —No objection (umI no pre- 
Jiidlice — Irregula rify. 

The taere dettpalcli of a telegram falsely stating 
that a dacoity had been committed without mention- 
ing the names of any persons alleged to have liecii 
'coiiCemcd or suspected of complicity in the offence, 
'do(3s‘nol amount to the institution of a false charge 
within the meaning of section 211, Indian Penal 
fJodf. 


The phrase “information received” in section 1.57 
of the Criminal Procedui’o Code refers to informatiou 
furnished and recorded under section 154, and a 
telegram is not such information. 

Emperor v. Jonnnlrtyadd't Venhairayndny 28 M. .565; 
3 Cr. L. J. 108; Chinna Bamann Gotrd v. Emperoi'y 31 
M. 506; 9 Cr. L. J. 77; 18 M. L. J. 573; and Ses. 
sions Judge of Tinnevelly Dieision v. Sican Chetty 
1 Ind. Cas. 187; 9 Cr. L. J. 170; 6 M. L. T. 269 (P.B.); 
32 M. 258, distinguished. 

Kvery inquiry which a Police Oliioer makes is not 
necessarily an inv'estigation under section 157, Crimi- 
nal Procedure Code, and an informal inquiry, pre- 
liminary to a formal investigation, is an inquiry of 
that kind. 

There is no specific provision in the Criminal Pro- 
cedure Code regarding the procedure to -bo followed 
by a Station House Officer receiving information of 
the commission of a cognizable offence outside his 
station limits. Section 154 does not prevent his 
reccinng and recording the information, though ho 
has no power to conduct an investigation under 
section 157. 

Where a Committing Magistrate framed a charge 
in respect of Exhibits A and B, but the Sessions 
Judge, at the very outset of the trial, and without 
any objection on the part of the accused, amended 
the charge into one w’ith reference to Exhibits B 
and C, and it was irot shown that the accused w'rs 
prejudiced thereby. 

Heldy that the case was covered by section 228 of 
the Criminal Procedure Code and that the conviction 
was legal. 

Appeal against the order of tlie Court 
of Sessions of Kistna Division at Masuli- 
patam, in Case No. 35 of the Calender 
for 1913. 

FACTS. — A telegram, purporting to have 
been sent by one Anandayya and com- 
plaining of a dacoity as having been com- 
mitted at a certain village, was received 
by the Police Inspector of Hezwada. He 
then proceeded to the scene of offence 
and made inquiries of Village Officers and 
others and found that no dacoity had been 
committed and the sender of the telegram 
was not known in the village. A.s the 
telegram purported to have been sent from 
Gudivada, he sent it to the Gudivada 
Inspector for making inquiries as to the 
authenticity of tlie me8.sage without sending 
an occurrence report to the Magistrate. 
The Gudivada Inspector sent it on to the 
Station House Officer of Gudivada. While 
the matter was pending with the said 
Station House Officer, the accused appeared 
before him and gave him a statement in 
writing, Plxhibit B. This statement was 
not entered in any Crime Register, but 
was .sent to the Bezwada Inspector along 

...Ci-i.. .... xi... 1. 
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the alleged offence was committed was found 
to be within the charge of the Bezwada In- 
spector. The latter sent the telegram and 
the statement, Exhibit B, to the Station 
House Officer of Vuyyur, within whoso 
station limits tlie village where the offence 
was alleged to have been committed was 
situate. The Station House Officer of 
Vuyyur then registered the crime and sent 
for the accused and recorded a second 
‘Statement, Exhibit C, from him, and even- 
tually referred the complaint as false. 
Thereupon the Superintendent of Police 
ordered the prosecution of the accused 
under section 211, Indian Penal Code. The 
Police put up a charge sheet treating the 
telegram as the false complaint. In the 
meanwhile the original telegram was 
destroyed. The prosecution, however, adduced 
evidence about the statements contained in 
Exhibits B and C. The Sub-Magistrate, 
who conducted the preliminary inquiry, 
disbelieved the genuineness of Exhibit B 
and committed the accused to the Sessions 
only in respect of Exhibit C. At the Sessions 
trial the accused was charged with respect to 
both the statements. The Sessions Judge 
finding that under section 162, Criminal 
Procedure Code, Exhibit C could not be made 
the basis of a prosecution for a false charge, 
as it was made in the course of an investiga- 
tion by a Police Officer, altered the charge 
into <nie in respect of Exhibit B and 
holding that to be genuine convicted the 
accu.sed in respect thereof. The accused 
thereupon appealed to the High Court. 

Mr. 1^ Ravindoss, forthe Accused: — The tele- 
gram is tlie complaint or the first informa- 
tion about the offence. Everything that 
was done in pursuance thereof was part 
of the investigation. Emperor v. Jonnaln- 
gatJdaVrnl'afrayudu (1); (^htnna Ramana Gou’d 
V. Emperor (2); Sesswiis Judge of TinnereUy 
Division v. Hivan Chetfy (3) and In re 
Krishna Ttaipadithaya (4). Even if the 
telegram did not amount to a complaint, 
the investigation had begun (as it may 
well be even in the absence of a complaint 
under sections 1.54 and 157, Criminal Pro- 

(\) 28 M. .W); 8 Cr L. .1. 108. 

(2) 31 M. 500; {) Cr. I- .f. 77; 18 M. L. J. 573. 

(8) 1 Tnd. Casi. 187; 32 M. 258; 9 Cr. L. .1. 170; 5 
. M. b. T. 269 (F. B.). 

(4) 5 Inrt. Ca«. 908; 20 M. L 0. 132; 11 Cr. L. .1. 
28G; 8 M. L. T. 87. 


ceduro Code). In either view Exhibit B 
could not form the basis of a charge such 
as the present. 

Mr. C. F. Napier, for the Prosecution. — The 
telegram was not a complaint. It did not 
contain any details. The statement, Exhibit 
B, was the complaint. The Station House 
Officer of Gudivada was bound by law 
to record it, although he had no jurisdic- 
tion to investigate the complaint. The 
accused was charged without objection at 
the Sessions trial in respect of the first 
statement and he was not prejudiced by 
the conviction. 

JUDGMENT. 

AYLtN(i, J. — Appellant has been convicted 
of an offence under section 211 of the Indian 
Penal Code in respect of a statement. 
Exhibit B, given by him to the Head 
Constable in charge of Gudivada Police 
Station (Prosecution Witness No. 2) on 
5th May 1912. In this statement he charges 
■five persons (Prosecution Witnesses Nos. 

5 to 9) -with having robl>ed him of jewels 
and committed dacoity. 

We see no reason to distrust the evi- 
dence of Prosecution Witness No. 2; and 
we are satisfied that the statement, Exhibit 
B, was given by appellant, and given with 
a full knowledge of its purport and probable 
consequences. It is not suggested that 
the statements it contains as to the alleged 
dacoity are true and avo have no doubt 
they are false. 

It has been argued, however, on various 
grounds that the conviction is bad in law 
and with these arguments we proceed to 
deal. 

The first contention is that the state- 
ments in Exhibit B cannot constitute an 
offence under section 211 of the Indian 
Penal Code, because a charge had already 
been made and criminal proceedings insti- 
tuted against Prosecution Witnesses Nos, 
5 to 9 by a telegivam. Exhibit A, which 
reached the Bezwada Police Inspector, Pro- 
.secution Witness No. 1, on April 27th. 
The Sessions Judge finds, and in our 
opinion rightly, that this telegram was 
despatched by appellant. It runs thus: — 
“Dacoity, Kiilavapamula; pi’operty lost, 
kindly come immediately. Nandamuri Anan- 
dayya.” It will be seen that 310 names 
are mentioned of persons alleged or sua- 
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pected of complicity in the dacoity, so 
that it cannot be held to constitute a 
“false charge” within the meaning of 
section 211. The question is whether it 
could amount to causing the institution of 
criminal proceedings against the five malas 
whose names were subsequently given in 
Exhibit 13. The contention of appellant’s 
Vakil is that on receipt of Exhibit A, 
Prosecution Witness No. 1 started an in- 
vestigation under section 157 of the Cri- 
minal Procedure Code into the complaint 
of dacoity, that the statement, Exhibit B, 
was recorded in the course of that inves- 
tigation, and that Exhibit B cannot, there- 
fore, be regarded as the institution of the 
criminal proceedings. 

Reliance is placed on the cases reported 
in Emperor v. Jonnalagadda Venkatrayudn 
(1); Ghinna Bamana Gowd v. Emperor (2) 
and Sesslom Judge of Tinnevelly Division v. 
Sivan Cheity (3). All these deal with the 
legal effect, in connection with section 211 
of the Indian Penal Code, of information 
personally furnished to a village headman 
or other person mentioned in section 45 of 
the Criminal Procedure Code, regarding 
matters therein referred to and have no 
particular bearing on the question now before 
us. Section 157 empowers a Police Officer 
to take action when he has reason to suspect 
the commission of a cognizable offence “from 
information received or otherwise.” The 
phrase ‘ information received” undoubtedly 
refers to information furnished and recorded 
under section 154 of the Criminal Procedure 
Code, and it cannot be contended that the 
telegram, Exhibit A, was such information. 
The words or otherwise” are, no doubt, 
wide enough to cover the receipt of a 
telegram or even less definite and less 
satisfactory sources of information. But 
the question remains whether on receipt of 
Exhibit A, Prosecution Witness No. 1 did, 
as a fact, institute an investigation under 
the section. What the Inspector, Prosecution 
Witness No. 1, actually did is clear from 
his own evidence and the endorsement on 
Exhibit A. The day after receipt of the 
latter he went to Kalavapamula, questioned 
the Village Officers and others and ascer- 
tained that no one had heard of a dacoity 
and that no one named Nandamuri Anan- 
dayya was known in the village. lie. then 
sent the telegram to the Gudivada Inspector 


(Gudivada being the place from which 
it had been despatched) with a request 
to have inquiries made “as to who is 
the sender of the message and if it is 
true.” The Gudivada Inspector referred 
the telegram for report to the Station House 
Officer of Gudivada (Prosecution Witness 
No. 4) and while it was pending with 
him, appellant presented himself before 
him and gave the statement Exhibit B. 

Now there is nothing in all this indica- 
tive of an investigation under section 157 
and the fact that the Bezwada Inspector 
did not consider himself to be conducting 
one, is apparent from the simple fact that 
he did not send an occurrence report to 
the Magistrate — a step which is an essential 
preliminary under that section to the 
commencement of an investigation. 

It can hardly be contended that every 
inquiry which a Police Officer makes must 
necessarily be an investigation under section 
157. Most investigations are initiated on 
information recorded under section 154 and 
vouched for by the informant. But the 
Police must frequently hear of alleged 
offences from less reliable sources, c.g.^ 
village gossip, or the receipt of telegram, 
which, so far as authenticity goes, stands 
ill no better position. In such cases it is 
discretionary with the officer to take action 
or not and before deciding as to the course 
to adopt, he may frequently deem it well 
to make a few preliminary and informal 
inquiries as to whether there is anything 
in what ho has heard to render a formal 
investigation desirable. This is what, as 
it seems to us, the Inspector has done 
in the present case and we have no hesi- 
tation in holding that his action did not 
amount to an investigation under section 
157. 

As regards the Gudivada Head Constable 
his evidence as Prosecution Witness No. 2 
makes it perfectly clear that he ’also did 
not register any offence, but made informal 
inquiries under the orders of his depart- 
mental superiors as to the identity of the 
sender of Exhibit A. 

We, therefore, hold that up to the time 
of recording the statement, Exhibit B, no 
criminal proceedings had been instituted* 
It is next argued that Exhibit B cannot 
be the basis of a conviction under section 
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211, because the dacoity was alleged to have 
been committed outside the territorial 
limits of the Gudivada Police Station and, 
therefore, Prosecution Witness No, 2 had 
no power to investigate it. This argument 
is equally unsustainable. The Criminal 
Procedure Code is curiously silent as to 
the correct procedure to be adopted by a 
Station House Officer who receives informa- 
tion of the commission of a cognizable 
offence outside his station limits. But 
there is nothing in section 154 to prevent 
his receiving and recording the information 
though he has no power under section 
157 to conduct an investigation. In the 
present case, Prosecution Witness No. 2 
recorded the information given by appel- 
lant in Exhibit B and submitted it to his 
superior officer, the Gudivada Inspector. 
The latter forwarded it to the Bezwada 
Inspector (Prosecution VV'itness No. 1), 
Avho sent it down to the Station House 
Officer of Vuyyur (Prosecution Witness 
No. 8) within whose station limits the 
dacoity was said to have been committed, 
'i'ho latter, on receipt, for the first time 
registered the dacoity as Crime No. 38 
and instituted a formal investigation under 
section 157, in the course of which ho took 
a further statement from appellant (Ex- 
hibit C). 

In our opinion Exhibit B and nothing 
else must be regarded as the cause of 
the institution of the criminal proceedings 
against the mains. 

The last contention is that as the basis 
of the charges framed by the Committing 
Magistrate was Exliibits A and C,the Ses- 
sions Judge was not justified in amending the 
charge to one with reference to Exhibits 
B and C. The Sessions Judge framed his 
charge at the outset of the trial, no objection 
appears to have been taken and no attempt is 
made to show how appellant was prejudiced. 
In our opinion the case is covered by section 
228 of the Criminal Procedure Code. 

We confirm the conviction and sentence 
and dismiss the appeal. 

Sankaran Nair, J. — I agree. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONEB’S 
COUKT. 

Criminal Application No. 34 op 1914, 
March 17, 1914. 

Present: — Mr. Lindsay, J, C. 

MAHPAL SINGH and others — Applicants 
versus 

EMPEROR — Opposite Party. 

Peml Code (Act XLV of ISC'Oj, 147 and HQ— ' 
Rioting and some oflirr offence committed in ifi, co/i- 
nection — Sentences^ separate for each offence. 

Separate sentences may be passed under section 
147, Indian Penal Code and any other section 
which becomes applicable to the accused with 
reference to the terms of section 149, Indian Penal 
Code. 

In the matter of Bhagicandin Singhf Select Case No. 
125, Queen -Emp) ess v. Ram Samp, A. W. N. (1885) 
195; 7 A. 757 and Queen-Empress v. Bami Punja, 17 B. 
260 (F. B.), followed. 

Nilmony Poddar v. Queen-Empress, 16 C. 442 (F. B.) 
and Bhup Singh v. Emporer, 8 C. W. N. 305; 1 Cr. L. 
J. 139, distinguished. 

Application against ilie order of the Ses- 
sions Judge, Lucknow, dated 30th January 
1914, upholding tliat of the Deputy Magis- 
trate, Lucknow, dated 17th December 1913. 

Mr. R. F, Bakndurjiy for the Appli- 
cants. 

The Government Pleader^ for the Opposite 
Party. 

JUDGMENT. — The only point which has 
been debated in this application for revision 
is with regard to tlie sentences. The ap- 
plicants were convicted under sections 147 
and 325 read with section 149, and they 
have been sentenced to separate terms of 
imprisonment in respect of offences under 
these sections. ^Mr. Bahadurji’s conten- 
tion is to the effect that separate sentences 
could not be passed. The facts are not 
disputed here. It would seem that Malipal 
Singh who was the principal man in this 
affair and the other accused who were with 
him went into a field and attacked one 
Kalyan. Mahpal was armed with a lathi 
which is said to have carried something 
like an axe at the end of it. Other prisoners 
w'ere armed with ordinary lathis. Mahpal Singh, 
according to the findings of the Court 
below', struck Kalyan twice with his axe- 
like weapon and inflicted two incised 
wounds on his body, It is by reason of 
this offence committed by Mahpal that 
the other applicants were convicted under 
section 324 by the application of section 
149. 
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Thero have been many cases npon the 
point raised by Mr. Bahadurji in this 
application. There is a case of this Court, fn 
the 7 )iatter of BhagwanAiti Singh (l). There is 
also a decision of Mr. Piggott in Criminal 
Revision Ko. 47 of 1910. There is a ruling 
of the Allahabad High Court reported as 
Empress v. Bam Sarup (2). There is also 
a ruling of the Bombay High Court in Queen- 
Empress v. Satia Vunja (3). All of these 
cases lay down that separate sentences may be 
passed under section 147 and any other section 
which becomes applicable to the accused 
with reference to the terms of section 149. 
Mr. Bahadurji has cited Nilmony Pod- 
dar V. Queen-Empress (4) as a con- 
trary authority, but it is apparent from 
the head-note of the ruling that the facts 
there do not correspond with the facts of 
the case now before me. It would seem 
that in the Calcutta case which was under 
consideration it was found that no individual 
member of the unlawful assembly had been 
proved to have committed any act which 
amounted to the voluntarily causing of hurt. 
Here there is a clear finding that Mahpal 
Singh, one of the members of the urdawful as- 
sembly, did actually commit the offence made 
punishable by section 324 of the Indian 
Penal Code. Bhup Singh v. Emperor 
(5) was also referred to, but that 
ruling does not seem to be in point here 
either. It appears to me on the authorities 
quite clear that no exception can be taken 
to the sentences in this case. Mr. Bahadurji 
has also asked for a reduction of sentences 
in the case of Mahpal Singh on the ground 
that the lower Appellate Court has reduced 
the others’ sentences Ijelow the periods in- 
flicted by the Court of first instance. How- 
ever, it appears that Mahpal Singh was 
the principal offender in the case and was 
treated as the ringleader while tlie others 
were treated as being guilty only in a minor 
degree. I see no ground for reduction of 
the sentences in case of Mahpal Singh. 

The application is dismissed. 

Application dismissed, 

(1) Select Caae No. 12$. 

(2) A. W. N. (1885) 195} 7 A. 757. 

(3) 17 B. 2fi0 (F. B.). 

(4) IB C. 4^12 (P. B.). 

8 €. W. N. 305, 1 Cr. L ,T. 139. 


PlJJSrjAB CHIEF COURT. 
CKiMiNAri Apceal No. 590 of 1914. 

August 13, 1914. 

Present: — Mr. Justice Johnstone and 
Mr. Justice Scott-Sinith. 

JAWAN AND ANOTHER — COWICTS 

Appellants 

versus 

E M PK RO R — H K s pun d e nt. 

Confesiinm — Refrartt'if cunjesi^ion- Value of coufcbsio}! 
agnuist co-ncruscd. 

The not result of iiiitliorities on tho value of con- 
fessions set'ms to bt* this* 

(/» That it is uot illegal to base a conviction upon 
tho uncorroborated confossioii of an accused person, 
provided the Court is satishod that tlio confession 
was voluntary and is true in fact; 

{it that, Jrom the point of vieie of legnlihj, pure 
and simple, the fact that a confession has been 
retracted, is immaterial; 

\in) that the use to bo made by tho Court of a 
confession, whether retracted or not, is a matter 
rather of prudence than of law, the hiibiness of the 
Court being to make up its mind, in accordance 
with the dictates of common sense, whether it is 
safe to believe tho confession or not; 

lie) that evpcri(*nc(*, and common sense show that 
in tho absence of corroboration in material parti- 
culirs, it is not safe to convict on a confession, 
unless from the peculiar circumstances in which it 
was m.ub and judging from th(' reasons , alleged or 
apparent, of tlie retraction, there rmnains a high 
dogma* of certainty that tin* confession, notwith- 
standing its liaving bi'en resiled from, is genuine; 

(?*) that when it is a (|U(*stion of using a confes- 
sion against a co-accus(»d of the iierson confessing 
and the Court would not be iirepared to acci'pt the 
confession pei se as sutlicient the corroboration ought 
to bo of the kind that not only confirms the general 
story of the crime, but also unmistakably connects 
the said co-accused with the crime. 

Appeal from the order of the Sessions Judge 
oi the Rawalpindi Division, dated the 18th 
of June 1914, eonvicting tlio appellants. 

Mr. Fuzal Ttahi, for the Appellants. 

The (hvernmeut Advocate^ for the Re- 
spondent. 

JUDGMENT. — Two men, Jawan, accused 
No. 1, and Wilayat Ali, accused No. 2, 
have been convicted under section 302, 
Indian Penal Code, of the murder of one 
Shakar, on lOtli March last, tho former being 
sentenced to death and the latter to trans- 
portation for life. The learned S^essions 
Judge calls the latter punishment penal 
servitude, but he iio doubt means what we 
have said. They have both appealed and we 
have heard Mr. Fazl Ilahi on their behalf 
and the learned Government Advocate on 
behalf of the Crown. According to tho 
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prosecution these two men intercepted 
>Sliakar on his way home at a certain hassi^ 
a mile or so from his and their village, 
Pind Dakhili Marigala, Tahsil Kahuta, 
District Rawalpindi, and took him on a 
certain pretext down the ravine to a con- 
venient spot where, taking him unawares, 
first accused No. 1 struck him from behind 
with an axe below the right jaw, felling him 
to the ground, whereupon accused No. 2, 
at the instance of accused No. 1, fractured 
his skull by a blow with the back of an axe 
on the forehead. Accused No. 2 followed 
this up, the handle of his axe having broken, 
by another blow on the head with a stone, 
and finally accused No. 1 struck him again 
with the back of his axe and with stones. 
This is said to have happened on Tuesday 
March 10th, 1913, late in the afternoon, and 
the reason for the outiage, as sta'ted or 
suggested, was twofold: deceased, who had 
recently returned from Burma from service 
in the Royal Artillery, had deposited Rs. 300 
with accused No. 1, who is said to have 
wished to avoid re-payment, and further 
accused No. 1 is said to have had a liaison 
with P. W. No. 2, the young wife of deceased 
whom the latter had married two months 
before his departure for Burma five years 
before the murder. Accused No. 1 and 
deceased are cousins on both tlio mother’s 
and father’s side, and accusd No. 2 is first 
cousin of accused No. 1 and is supposed to 
have joined accused No. 1 in the affair at his 
request without promise of reward, merely 
out of friendly feeling. 

The body was not found until it was 
accidentally seen on Friday 13th March by 
Allahdad, P. W. No. 21, who observed a 
stick lying near it and a handkerchief some 
way off and w'ho sent a message to the 
Zaililar, Report was made at the Tliam at 
2 A. M. on 14th March and the Police duly 
arrived at 5 A. m. We may say at once that 
there is no doubt whatever as to the identity 
of the corpse or as to the cause of death, for, 
though somewhat decomposed, it had not 
been mangled by bird or animal. No sus- 
pects were named at that time. Footprints 
Were noticed near the spot and covered up, 
and, according to the Police diaries, one 
Allah Rakha, tracker, compared the tracks 
with those of the two accused and with 
deceased’s shoos and found correspondence; 
but apparently the Police must have bad 
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doubts on the subject for they sent up no 
track evidence with the chalan. In our 
opinion the accused are entitled to take 
this as a point in their favour. 

We have carefully examined the record 
and we find against the accused persons the 
following evidence, namely: 

(tt) The confession of accused No. 2, 
implicating equally himself and accused No, 

1, made in the Committing Court on 3rd 
April, but retracted at the trial. 

(?>) Deposition of Dost Muhammad, P. W. 
No. 6, who says he met the accused persons 
and deceased together where the road crosses 
the hassi and saw them go off down the latter, 

(c) Deposition of Muhammad Hasan, P. 
W. No. 4, a boy of 12, who with the two 
accused is said to have been the only herds- 
man in the village, and who testifies that 
on the fatal afternoon the accused at iigar 
vela left him in charge of their flocks, 
saying they had to go home to eat, ani 
never returned > the boy, according to practice, 
taking homo their flocks for them. 

(d) The production of the articles men- 

1. Blade of an axe- tioned in the margin by 

2. Piece of handle accused No. 2. 
thereof. 3. Three 

pice. 4. Three more 
pieces of aforesaid 
handler^See P. W. 

No. 23. 

(e) The presence of blood on certain 
things, see later in this judgment. 

if) The presence of colouring matter of 
blood on certain other things, see later on, 

ig) Evidence of motive. 

The decision of the case seems to us to 
depend almost entirely on (a) and (♦f), the 
confession of accused No. 2 and his action in 
connection with his confession. We have 
heard an argument on the value of retracted 
confessions and have consulted the rulings 
noted below* and also the remarkst 

*8ajjad Hussain v Emperoi\ 16 P. R. 1903 Cr.* 163 
P. L. R. 1903; Gid Ifarntfin v. Emperor^ 8 *Oaa 
250; 24 P. R. 1910 Cr.; U Cr. L, J. 604; 38 P. ’w. R. 
1010 Cr. 193; P.L.R. 1910; Ataya v. Emperor 10 Ind 
Cas. 857; 6 P. R. 1911 Cr.; 12 Cr. L. J. 276; 91* p. t. R 
1911; 27P.W.R. 1911 Cr.; Emperor v. Kehn\ 29 A 434 
A. W. N. (1907) 140; 4 A. b. J. 310; 5 Cr. L. d.’ 360; 
Bhag Singh v. Kmperory 4 Iiul. Ca.s. 429; 153 p Jj p’ 
1909; 24 P. W. R. 1909 Cr.; 10 Cr. L. J. 584; Crown 
-V. Musummat Pinn\ 21 P. R. 1869 Cr. obsolete; Queen- 
Empress V. Jaduh DaSf 27 C. 295; 4 C. IV. N. 129; 
Musammaf Chandon v. Emperor, 3 P.W.R. 1907 Cr • 5 
Cr. L. J. 120. 

fPage 256, 5th Edition. 
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under section 24, Indian Evidence Act, 
in Ameer Ali’s valuable work on the Law 
of Evidence in India. The net result of 
the authorities seems to be this: 

GO That it is not illegal to base a con- 
viction upon the uncorroborated confession 
of an accused person, provided the Court 
is satisfied that the confession was voluntary 
and is true in fact; 

(u) that, from the point of view of legality, 
pure and simple, the fact that a confession 
has been retracted, is immaterial; 

(Jii) that the use to be made by the 
Court of a confession, whether retracted or 
not, is a matter rather of prudence than of 
law, the business of the Court being to make 
up its mind, in accordance with the dictates 
of common sense, whether it is safe to believe 
the confession or not; 

(tV) that experience and common sense 
show that, in the absence of corroboration 
in material particulars, it is not safe to 
convict on a confession, unless, from the 
peculiar circumstances in which it was made 
and judging from the reasons, alleged or 
apparent, of the retraction, there remains a 
high degree of certainty that the confession, 
notwithstanding its having been resiled from, 
is genuine; 

(r) that, when it is a question of using a 
confession against a co-accused of the person 
confessing and the Court would not be pre- 
pared to accept tlie confession perse as 
sufficient, the corroboration ought to be of 
the kind that not only confirms the general 
story of the crime, but also unmistakably 
connects the said co-accused with the crime. 

It is clear, therefore, that no part of the 
evidence in the case must be lost sight of, 
and we proceed to discuss first the evidence 
of motive for the crime. As regards accused 
No. 2 no motive appears except perliaps the 
influence of accused No. 1, as near kinsman 
and friend, causing accused No, 2 to appro- 
priate the desires of accused No. 1 as his 
own. Taking, first, the alleged passion of 
accused No. 1 for deceased’s wife, we have on 
the record: 

(1) Her statement that accused No. 1 
once accosted her, the implication being 
that he made some improper proposal, wdiich 
being repelled he never troubled her again; 


(2) the statement of Hashmat Ali, P. W. 
No. 3, that the lady complained to him of 
molestation by accused No. 1, but never 
complained again after witness had remons- 
trated with him; 

(3) the statement of Gaman, P. W. No. 
22, that he ‘‘never heard any breath of scandal” 
with respect to the lady and accused No. 1; 

(4) the statement by accused No. 2 in 
his confession that accused No. 1 had an 
illicit intimacy with the lady; 

(5) the further statement of Hashmat 
Ali, when asked why he suspected the 
accused No. 1, that he did so “for the sake 
of the money,” making no mention of the 
alleged liaison. 

Now this, taken as it stands, appears to 
us rather a slender foundation for the theory 
that accused No. 1 was so consumed by 
passion for the lady as to plot a brutal murder 
in order to get the husband out of the way. 
It is easy for the learned Government 
Advocate to suggest that all those witnesses 
are trying to minimise the matter, but after 
all we must go by the record and we cannot 
see that we have sufficient indication here of 
motive for a murder. 

We turn next to the matter of the money. 
This need not take us long. The fact of 
deposit of the money with accused No. 1 
may be true or not. All one can say is that, 
if, on the evidence before us, deceased had 
sued accused No. 1 for it, it is doubtful 
whether any Court would have given him 
a decree. But even if, for the sake of 
argument, we concede the fact of deposit, 
we find absolutely no evidence that accused 
No. 1 was making difficulties about re-payment. 
Hashmat Ali aforesaid seems to have been 
nervous about the re -payment — see his evidence 
and the post card* Exhibit P. F. — ^but we fail 
to see how this is any evidence against 
accused No. 1. The witness has not ventured 
to explain why he thought accused No. 1 
was going to embezzle the money, and we 
have not a tittle of evidence that deceased or 
any one else ever demanded the money from 
accused No. 1, or that he ever expressed any 
intention of refusing refund, or that he had 
spent the money. Hero too, of course, it 
can be argued that there is a conspiracy of 
silence; but we have only the record to go 

* Page 8 paper-book. 
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upon. It is fairly clear, therefore, that no 
adequate motive for the murder is made out. 

We turn next to the circumstances leading 
up to the confession by accused No. 2 — see evi- 
dence of P. W. No. 23, the Thanadar, On 
14th the house of accused No. 1 was searched 
and next day that of accused No. 2, in neither 
case anything incriminating being found. 
On 14th from the person of accused No. 1 
were taken a safa and kurta which appeared 
to be blood-stained. On 16th the loin cloth 
of one Husain, also a suspect, and the 
turban and loin cloth of accused No. 2 were 
taken over as having suspicious marks. 
Next day at 2 v. m. the kurta of Bakar, 
another suspect, was taken over, and 
an hour later the report of the post 
mortem examination arrived. Soon after 
that it was learnt that P. W. No. 6, Dost 
Muhammad, was saying ho had seen the 
accused and deceased together in the Kassi 
and at 6 p.m. he made a statement. Next 
morning, 18th Marcli, accused No. 2 made 
a detailed statement to the Thanadar 
confessing the crime and implicating accused 
No. 1, but no statement seems to have been 
made to a Magistrate until 3rd April, 11 
days before committal to the Sessions. The 
Committing Magistrate did not examine 
accused No. 2 again nor even take his plea, 
and we are, therefore, uncertain what his 
attitude in that Court was. 

The history of the matter thus seems 
natural enough. There was a gradual 
accumulatior of evidence culminating in the 
statement of P. W. No. 6; and accused No. 
2, seeing danger approacliing and the net 
closing in on him, may have thought the 
game was up and that he might gain and 
could not lose by helping the Police and 
telling a tale. We are inclined to look upon 
the confession as purely voluntary, corro- 
borated as it is by the production of the axe 
and its handle, though we are not inclined to 
attach too much importance to the evidence 
of P. W. No. 6; but this must not blind us to 
the distinction between the effect of the 
confession as against accused No. 1 and 
accused No. 2 respectively. We may note at 
once hero that we look upon the matter of the 
production of axe and handle (d) above as 
peculiarly valuable, for the story of the 
different pieces of the handle is hardly one 
that could have been invented, the burying 
pf one piece in the jungle as being blood* 


stained and the consignment of the other two 
pieces to his stock of firewood having the stamp 
of truth on it, and the axe-head was produced 
from a hole in the ground in the inner courtyard 
of Vmar, accmed No. 2’^ uncle, where it could 
hardly have been put by an enemy or by the 
Police. 

Turning next to the depositions of Dost 
Muhammad and Muhammad Husain, (b) 
and (c) above, all we can say is that they 
may be true; but against them both is the fact 
that they did not come forward verypromptly* 
and the latter’s statement does not carry 
us far. Dost Muhammad admits, without 
explanation, that he was coming from 
Daud Grab* to Mohra Nangrial at the time 
and that he did not take the natural ‘‘main 
road” between those two places but another 
route; and while before the Committing 
Magistrate he said, accused No. 1 had an axe 
with him, in the Sessions Court he said he 
“saw” that accused No. 1 “had nothing.” 
Lastly, he contradicts the Thanadar by saying 
tliat for six days he came before him and 
was questioned and said invariably that 
he knew nothing, the Thanadar denying 
that ho ever spoke to him till the 17th. 
These facts seem to us to deprive the de- 
position of Dost Muhammad of nearly all 
value. 

We need not trouble about the pice pro- 
duced by accused No. 2: as the case is complete 
against him without that, and the other 
accused is not affected; but to complete our 
survey a few words are neces.sary about the 
blood-stained articles — see Chemical Examin- 
er’s Report at page 4, paper- book. Mammalian 
blood was found on Dakar’s sweater”, and 
on the pieces of axe-handle, and colouring 
matter of blood — not, as Mr. Fazal Ilahi would 
have it, merely some reddish stuff — on a 
chadar (also called safa) and ktirta of accused 
No. 1, on a ci^cwfarof Hussain’s, and on the axe- 
head. Where the other evidence is strong, 
evidence of blood on clothes may sometimes 
afford useful support to a case, but here it is 
noticeable that neither of the lower Courts 
asked accused No.lto explain how blood came 
to be on his things and we are not disposed 
to attach much importance to the incident. 

Looking at the whole case as stated above, 
we are driven to the conclusion that accused 
No. 2 was certainly one of the murderers, if 

* I7tli and 18th March respectively, 
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there were more in it than one. We can see no 
dther explanation of his confession to the 
Qommittin^ Magistrate and of his production 
of the axe and its liandle. We are by no 
means satisfied of the guilt of accused N'o. 1. 
Putting aside the depositions of Dost Mu- 
hammad and Muhammad Husain and holding 
adequate motive not made out, we have really 
nothing against him but the confession of the 
oo-accused and: the existence of blood-stains 
on Jcurta and mfa. It may seem at first sight 
a little inconsistent to accept the confession 
as true accused Ko. 2 himself and to reject 
it as unworthy of reliance qua accused 1: 
hut a moment's reflection will suffice to show 
that this is not so. We are satisfied that 
accused No. 2 was one of the murderers: his story 
dnd conduct prove this. But there is always 
a possibility that, for reasons unknown to us, 
he may have falsely implicated accused No. I 
perhaps to screen some one else; and the 
reason why it is unsafe and unfair to accept 
accused No. 2’s denunciation of accused 
No. 1 as gospel truth is that accused No. 2 
was not on solemn affirmation, and his story 
was not and could not be tested by cross- 
e-xamination, and is, tlierefore, not so valuable 
as even an approver’s story would be. The 
wording of section 30, Indian Evidence Aet, 
shows that the Legislature has fully recog- 
nised this aspect of the matter. Accused 
No. 2 may have told the story correctly 
enough except as to the name of his comrade, 
who may have been one of the suspects, Bakar 
and Hussain, or some other man not known 
to us. 

We, therefore, accept the appeal as regards 
Jawan, accused No. 1, and acquit him, and 
wo reject the appeal as regards accused 
!^o. 2, Wilayat Ali. In our opinion the latter 
las b^n lucky in escaping the death penalty; 
)ut we do not intend to interfere in this 
enneotion as Government does not press for 
nbancement. 

Appeal of Accused No. 1 accepted^ 
Appeal of Acemed No, 2 refected. 




OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Appeal No. 131 of 1914. 

April 17, 1914. 

Present: — Mr. Stuart, A. J. C. 
JAGAN NATH — Accused — ApPELiiAXT 
versus 

EMPEROR — Prosecutor-^Respondent. 

Pcnnl Code (Act XLV of 1800^, 361 and 360 - 

Kidnapping from Innful guardianship —“TaJehig*' io he 
phyaicat. 

The word “taking” in section 361, Indian Penal Code, 
is nothing but pliyMical taking. 

Where a fnthtjr sent lug daughter to live inahougc 
with eertain of his relations and one of those relations 
married ill that house the daughter without the con- 
sent of the father; 

Held, that no offence under scetiou 366, Indian 
Penal Code, was committed by the relative, beeause 
there was no taking out of lawful guardiaiishi]), 
inasmuch as the daughter never left the house where 
she was ie.siding with the consent of her father. 

Appeal against thc> order of the Additional 
Sessions Judge, Sitapur, dated 13th Pebriu 
ary 1914. 

Mr. St, George Jiu'hson^ fot the Appellant. 

The Government Pleader^ for the Crown. 

JUDGMENT. — In this case Jagan Nath has 
been convicted on a charge under section 366 
of the Indian Penal Code of having kidnap- 
ped a girl, called Sunder, with intent that she 
should be compelled to marry him against 
her will. The facts are as follows : — 

Sunder is the daughter of Ram Lai 
Snnar, Ram Lai has two daughters, Kailasa 
and Sunder. Their mother was his first wife 
who is now dead. He has married again and 
has a son by his second wife. Kailasa is 
married to Maheshar, the youngest brother of 
the appellant, Kailasa went to stay with the 
family of her husband before her gauna 
took place. On that occasion Sunder 
accompanied her. The gauna took place, 
and when Kailasa returned after the 
gauna to her husband’s house Sunder was 
admittedly allowed again to accompany 
her. After a few days Sunder admittedly 
married Jagan Nath in the house of 
Maheshar and Kailasa, where he also 
resides. The above facts are clear, but 
there are many points in the story upon 
which it is not so easy to arrive at a 
decision. 

In the first place the evidence as to 
the aga of Sunder is not satisfactory, 
Ram La] states that she is ojnly seven 
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years old, but tlio evidence of her sister 
Kailasa goes to show that Sunder is 
considerably older. Sunder has given 
evidence, and the manner in which her 
deposition is recorded establishes that, if 
she is only seven years old, she is a 
child of precocious intelligence. I find 
that she is certainly more than seven 
years old, and is probably about ten or 
eleven. In the second place, Ram Lai 
asserts that he was persuaded against his 
will to permit Sunder tf) accompany 
Kailasa to his son-iu-law’s house. 1 do 
not believe that tlie circumstances of the 
taking of Sunder to the joint house of 
the appellant and Maln^shar are as Ram 
Lai has descriht'd them to be. I believe 
that Sunder wished to accompaiiy Iier 
sister and that she was permittetl to go 
without any objection on the part of Ram 
Lai. In the third place, Sunder has 
deposed that she was married to Jagan 
Nath against her will. I do not believe 
her on this point. I see no reason to 
disti’ust the evidence? of Kailasa, which is 
to the effecit that Sunder consented to 
the marriage. The circumstance that 
Ram Lai had permitted Kailasa to marry 
the appellant’s brother is sufficient to 
show that the marriage of Sunder with a 
member of the same family would not 
necessarily be a marriage to wliicli her 
father would object, unless he bad reason 
to take exception to the personality of 
the bridegroom. He has given as a reason 
for refusing to have the appellant as a 
son-in-law the fact that the appellant is 
much older than Sunder. 1’Iie appellant 
is older than Sunder, though I do not find 
that ho is as old as Ram Lai suggests. 
He is probably a man of about 38 years 
of age, and the marriage of a man of 
that ago with a child of ten would not 
in itself be objectionable to many Stmar 
parents. There is no suggestion that the 
appellant after going through the ceremony 
of marriage with Sunder had sexual 
relations with her. The record goes to 
show that the child is still a virgin, and 
that the appellant, although he was living 
in the same house, scrupulously refrained 
from approaching her. I do not find that 
the evidence, to the effect that Ram Lai 
consented to the appellant’s marriage with 
Sunder, is true. But there is nothing to 


m 


show that Jagan Nath had reason to suppose 
that Ram Lai would have refused 
consent to tlie marriage if ho had been offered 
certain conditions. It appears that Mahe.shar, 
Jagan Nath and Kailasa married Sunder 
to Jagan Nath without taking the iroable 
to obtain her father’s consent. Their 
motive for doing this appears from the 
evidence on the record to have been that 
they apprehended that Ram Lai would 
demand a considerable sum of money a.s 
the price of his consent, and I find that the 
criminal prosecution owes its institution in 
all probability to the fact that the appellarit 
1ms refused to satisfy the demands of 
Ram Lai after the marriage took place.. 

I have to decide upon these findings of 
fact whether the offence of kidnapping has 
been committed. Linder the provisions of 
section 361 of the Indian Penal Code, it 
is necessary to prove that Sunder was 
taken or enticed out of the keeping of 
her lawful guardian. 1 L not suggested 
that she was enticed. Ram Lai admittedly 
permitted her to go to lier sister’s house, 
and she never left that house. She was 
not ‘taken” from the house of Ram Lai 
without his consent. Was she “taken” 
from the house of her sister? There was 
no physical “taking” from her sister’s 
house. The learned Sessions Judge is of 
opinion that she was ‘ taken” from the 
custody of her father, Avho was her 
lawful guardian, owing to the fact that 
she went through the ceremony of marriage 
with Jagan Nath, the “taking” not being 
of a physical nature but originating in her 
change of status from an unmarried 
girl under the guardianship of her father to a 
married girl under the guardianship of her 
husband. Kailasa and Maheshar undoubt- 
edly consented to the marrige, and under 
tlie explanation to section 361 they were the 
lawful guardians of Sunder, as they had been 
lawfully entrusted with her care or custody. 
It is true that they had no authority, express 
or implied, to bestow her in marriage upon 
any person, and the weight of opinion is in 
favour of the doctrine that the powers of 
temporary guardians of a minor must be 
strictly confined within the limits of their 
delegated authority. It is, however, a 
doubtful point wliether the very wide 
explanation to section 361 cannot be 
successfully pleaded in defence in a case ot 
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this kind. It is unnecessary to decide this 
question, for, even admitting that the appel- 
lant cannot shelter himself behind the consent 
of Kailasa and Maheshar, it appears to me 
impossible to hold that there was any “ tak- 
ing ” out of lawful guardianship, inasmuch as 
Sunder never left the house of Maheshar 
where she was residing with the consent of 
her father. I have been unable to discover 
any authority for the proposition that the 
word “ taking ” in section .‘361, Indian Penal 
Code, is a “ taking ” other than physical. 
For the above reasons I find that on the 
facts no offence has been committed. 

1, therefore, accept tliis appeal, set aside 
the conviction and sentence, and direct that 
Jagan Nath appellant be released from 
custody. 

Appeal accepted. 


MADRAS HIGH COURT. 

Criminal Revision Case No, 201 op 1914. 

Criminal Revision Petition No. 171 
OP 1914. 

September 10, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 

In re MALA NAICKEN and another — 
Petitioners — Accused. 

Treasure Trove Act {VI of 1878), ss, 4, 20 — *^Finde)*\ 
meaning of — Labourer^ n'hether ^^Jinder" — Finder taking 
no share of treasure^ liability of — Possession tak'en by 
employer — Impossible act — Criminal liability. 

TIio petitioners discovered a treasure buried in the 
ground while they wore cutting a tree und(*r the 
orders and in the presence of their employer. The 
latter at once assumed control over tlic treasure of 
which the former obtained no share at all; 

lleldy that even though the petitioners found the 
treasure in the course of the performance of labour 
for an cmployei*, they were “finders” of it within the 
meaning of section 4 of the Treasure Trove Act. 

Obiter.— Nobody can be convicted under the crimi- 
nal law for not doing an impossible act unless the 
terms and intention of the Statute are absolutely clear 
and inflict a penalty even on an innocent iierson. 

Petition, under sections 4.35 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the first Class Assistant Magistrate of 
Trichinopoly, in Criminal Appeal No. 1 of 
1914, preferred against that of the Stationary 
Second Class Magistrate of Namakkal in 
Calendar Case No. 554 of 1913. 

Mr. P. E, Narayanasawmy Aiyar, for the 
Petitioners. 

Mr. P. J?. Orantf for the Government, 


ORDER. — The two accused (very poor 
coolies) have been convicted and sentenced 
under section 20 of the Treasure Trove Act 
(VI of 1878) read with section 4. 

Tlieir contention in revision is that neither 
of them is a finder’ of the treasure within 
the meaning of that term as used in section 4, 
The term “finder” is not defined in the 
Act, and the established fact is that the 
accused discovered the treasure buried in 
the ground while tlioy were cutting a tree 
under the orders and in the presence of 
their employer. 

I think that the accused were “finders” of 
the treasure even though they found it in 
the course of the performance of' labour for 
an employer. It is contended that because 
the concluding portion of section 4 imposes 
a duty on the finder” “to deposit the treasure 
in the nearest Government Treasury”, etc., a 
person who has not the pliysical control of 
the treasure found by him capnot bo a 
finder” under that section, and that in this 
case, the accused’s employer at once assumed 
control over the treasure. I think that the 
meaning of the term finder” cannot be 
restricted by reason of one of tlie obliga- 
tions imposed on the finder being to deposit 
the treasure in the treasury. If it is im- 
possible for him to discharge that particular 
obligation he should bo held absolved from 
its performance, as nobody could be convicted 
under the criminal law for not doing an 
impossible act unless the terms and intention 
of the Statute are absolutely clear and inflict 
a penalty on even an innocent person. 1, 
therefore, see no reason to interfere with the 
conviction. 

As regards the sentences, the accused are 
stated by the Sub -Magistrate to be “the 
poorest of the villagers’'. There is no legal 
evidence that they obtained a substantial or 
any portion of the treasure trove and though 
it seems clear that some rich person or 
persons is or are assisting them in filing this 
revision petition and assisted them in their 
defence in the lower Courts, I do not think 
that these facts can be taken into considera- 
tion in arriving at a conclusion as to what is 
the reasonable fine which could be imposed 
on the accused. The fine of Rs. 50 imposed 
on the 2nd petitioner is, therefore, reduced 
to Rs. 10 and the balance (if already 
recovered) will be refunded to him. In 
other respects, the petition is dismissed. 

Conviction affirmed^ Sentence modified, 



INDIAN OASES. 


Vol. XXV] 


dll 


PANAMBATTA KALATHIfi KCN(JHU MKNON l\ KALATHINPAOTKIL NARAYAl^AN KZHUTESSAN. 


MADRAS HlOH COURT. 

Civil Rri : vision Petition No. 037 of 1913. 
August 11, 1914. 

Present: — Mr. Justice Oldfield. 
PANAMBATTA KALATHIL KUNCHU 
M K NON — D e fe ndant — Petition e b 
versus 

KALATIIINPADIKIL NARAYANAN 

KZHDTJijSSAN — Plaintiff — Respondent. 

Tmtmfcr of Propeitg Art {IV of 1882), n. 76 (c) — 
Mortyogee'a duty to pay enhaured Gorrrnment rrvi')hm> 
— Contract to contrary — Const rnctio}i of deed of 
mortgage. 

Under section 76 fej of the Transfer of Property 
Act mortgagee is bound, in the absence of a 
contract to tlie contrary, to nay the Govorniuent 
revenue. 

Whttro a mortgage-deed provided that out of 
the produce of the properties “60 paras 15 nnzhis 
(of paddy) is allowed for the Crovernment revenue 
of 60 fanams 4 r/sa/us” due on the land, follow- 
ed by an appropriation of the balance of the total 
produce estimated at a specified quantity to 
interest on the mortgage amount at a specified rate, 
and tho assessment on the lauds was subsequently 
enhanced: 

Held^ that this constituted a contract to the 
contrary as rcjferred to in section 76(c) of the Transfer 
of Projierty Act and that the mortgagee was not 
bound to pay the amount by which tho revenue Was 
enhanocil. 

Kolli Valappd v. Katmutth Pappn, 14 Tnd. Cas. 590, 
Tnppan Nanihndri v. Chinna Pari Kntti^ 18 M. L. J. 
51, distinguished. 

Panigafon Kannian V Raman Nair^ 17 M. L. J. 517, 
followed. 

Petition, under section 25 of Act IX of 1887 
praying tlie High Court to revise the decree 
of the Court of tho District Munsif of 
Ottapalani in Small Cause Suit No. 114 
of 1913. 

Mr. (/. Madhavan Natr^ for tlie Petitioner. 

Mr. N. A. Vaidyauatha [yer, for Mr. C. V, 
Anantlinhrlshnd lyer^ for the Respondent. 

JUDGMENT. — I do not deal with the 
lower Court’s finding on issue (2) that the 
plaintiff had an interest entitling Jiim to pay 
the amount sued for on the defendant’s 
behalf, because my conclusion on issue (1) 
that the defendant was not bound to make 
the payment, will be sufficient for tlie disposal 
of the petition. 

The defendant is a mortgagee in possession 
and the question is whether he is bound 
as such to pay the amount by which the 
assessment on the land moitgaged was enhanc- 
ed after the date of the mortgage. Under 
section 76 (r) of the Transfer of Property Act 
the mortgagee in possession is bound to pay 
the revenue in the absence of a contract to 


the contrary. The following words in tKe 
mortgage, Exhibit IJ, are relied on, as constitut- 
ing sucli a contract as regards at least 
revenue in excess of that specified in 
them: — 

“Out of tliis 60 paras 15 nazhis of paddy 
is allowed for payment of revenue of 60 
fanams 4 visams due on these, you having 
consented and undertaken to pay same from 
1058 (1883) and obtain receipt therefor.” 

This is followed by an appropriation of 
the balance of the total produce, estimated at 
a specified quantity to interest at a specified 
rate. I do not think this can be treated as 
a general provision for the payment of 
revenue, whatever its amount. Jf it were 
one, the reference to the quantity of paddy 
appropriated for revenue would bo superflu- 
ous. Nor call it, in my opinion, be read as 
requiring a payment of the revenue whatever 
its amount up to the value of the paddy so 
appropriated; that is negatived by the 
specification of the amount of revenue payable. 
The natural sense of the words is that the 
total estimated income being assigned to the 
mortgagee, it is appropriated in order that 
he may be guaranteed interest at not less than 
the’ rate fixed and may pay a specified amount 
of revenue that was then payable, and it 
is not to bo supposed that the parties con- 
templated a deviation from the assumption 
involved in the latter provision which would 
have fi'ustiMted the purpose of the former. 
I, therefore, hold’ that the mortgage contains 
a contract to tbe contrary such as is referred 
to in section 76 (c). 

Of the cases relied on by the plaintiff, in 
Kolli Valappil v. Natuwath Pappu (1) the 
terms of the mortgage are not given, hut the 
judgments state that it contained no contract 
to the contrary; and in Tnppan Namhudri 
v. Cdiiima Pari Kutti (2) there was no 
apportionment of tho produce in any 
specific way to interest and revenue. On 
the other hand in Panigaton Kanaran v. 
Batnan Nair (3) there was an appropriation 
of an estimated lump amount of produce on 
those accounts and the decision was in the 
defendant’s favour. No such general rule 
as the lower Court relies on can be deduced 
from the authorities. The only question is 

(1) 14 Jmi. Cas. 590. 

12} 18 M. L. J.31. 

(3) 17 M. L. J. 517 
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whether the particular mortgage under con- 
sideration contains a contract to the contrary: 
and I hold that Exhibit II in this case 
contains one. 

The defendant is, therefore, not bound to 
pay the addition to the assessment duo to 
enhancement. It is conceded that if he is 
not, the plaintiff’s suit must fail. 

The lower Court’s decision is set aside 
and the suit dismissed with costs in both 
Courts. 

Suit dismissed. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1293 op 1911. 

January 9, 1914. 

Present: — Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Kensington. 

JAMUN RAM — Plaintiff — Appe llant 
versus 

KISHEN RAM and others — Defendants 
— Respondents. 

Civil Procedure Code (Act V of 1908^, s. 47 — 
Suit for declaration that decree has been sntisfiedy 
U'hether maintainable. 

Section 47 of the Code of Civil Procedure, 1908, 
does not bar a suit for declaration that a decree obtained 
by the defendant against the plaintiff and others 
lias been satisfied so far as the plaintiff’s father is con- 
cerned, and that it is incapable of execution against 
him (plaintiff). 

Diwan Singh v. Amir Singh, 5 Ind. Cas. 814^ 16 P 
R. 1910; 18 P. W. R. 1910; 62 P. L. R. 1910, followed*. 

First appeal from the decree of the 
District Judge, Multan, dated the 9th Octo- 
ber 1911, dismissing the claim. 

Mr. Badr-tid-din, Qureshi, for the Appellant. 

Mr. Nandk Chafid, for the Respondents. 

JUDGrMENT . — The plaintiff -appellant 

sued for a declaration that a decree in favour 
of the defendants-respondents Nos. 1 and 2, 
passed on the 11th June 1906 against the 
plaintiff’s father and others, had been satis- 
fied so far as it concerned the plaintiff and 
his father, and consequently should not be 
executed against the plaintiff. The Court 
below confused the question of satisfaction 
with the question whether the suit lay, held 
that section 47 of the Code of Civil Procedure 
was a bar to the suit, and distinguished the 
facts before it from those dealt with in Ditvan 
Singh v. Amir Singh (1) on the ground that 


(1) 6 Ind. Cas. 814s 16 P. R. 1910: 18 P. W. 
1910| 62 P. L. R. 1910, 
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in the case cited it was found as a fact that 
the decree had been satisfied and that the 
judgment-debtor was consequently entitled to 
file a regular suit to e.stablish satisfaction in 
case it could not be recognised under section 
258 of the old Code (Order XXI, rule 2, of 
the present Code) 

This distinction is erroneous. In that case 
the judgment-debtor sued for a declaration 
that the decree had been satisfied and could 
no longer be executed. The suit was dismiss- 
ed on an authority of the Calcutta Court 
from which this Court differed, and the suit 
was remanded by this Court for decision on 
the merits, the Court holding that the suit 
lay. The question, whether the decree had 
or had not been satisfied, had nothing to do 
with this Court’s decision and the ruling is, 
therefore, directly in point and supports the 
appeal. 

There is no force in the contentions of Counsel 
for respondents that the plaint contained no 
allegation of the satisfaction of the decree and 
that section 47 of the Code of Civil Procedure 
bars the suit. The lower Court professed to 
deal only with the preliminary issue framed 
on the 16th August 1911 at page 14 of the 
paper-book, — “whether the present suit can 
lie or whether section 47 of the Code of 
Civil Procedure operates as a bar”, and then 
proceeded, apparently to assist it in deciding 
that issue, to consider the suit on the merits 
without giving plaintiff-appellant an 
opportunity of adducing evidence, and appears 
to have based its decision on the merits 
merely on an examination of the execution 
records. 

For these reasons we decree the appeal, set 
aside the decree of the Court below and 
remand the suit under Order XLI, rule 23, 
of the Code of Civil Procedure, for dispo.sai 
in accordance with law. Court-fee on the 
memorandum of appeal here will be refunded 
and other costs will be costs in the cause. 

Appeal allowed'^ Case remanded* 
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ALLAHABAD HIGH COURT. 
Sjscond Civil Appeal No. 278 op 1914. 
July 17, 1914. 

Present : — Mr. Justice Sunder Lai. 

Molvi WALAYAT HUSAIN and others 
— Plaintiffs — Appellants 
versus 

RAM LAL — Defendant — Respondent. 

Civil Procedure Code (Acf I'’ o/ 1908), Si}. 21, 43, 104 
— Order for abatement of suit^ whether decree and 
appealable. 

An order directing the abatement of a suit is not 
a decree within the meaning of that term as defined 
in the Code of Civil Procedure and, therefore, is not 
appealable. 

Hamida Bibi v. AH Hnaein, Khan.^ 17 A. l72; A. W. 
N. (1896) 42; Jwnin Praead v. Snlig Bam^ 13 A. 575; 
A. W. N. (1891) 158, followed. 

Second appeal from the decision of the 
Additional Subordinate Judge of Moradabad, 
dated 26th November 1913. 

Mr. Muhammad Ishaq, for the Appel- 
lants. 

Mr. Mohan Lai Sandal, for the Respond- 
ent. 

JUDGMENT. — This appeal arises out of 
a suit for pre-emption tiled by one Klioda 
Bux. During the pendency of the suit 
Khoda Bux died. His heirs were not 
brought upon the record and the Court of 
first instance on August 13th, 1913, held that 
the suit had abated and made the order for 
the abatement of the suit under rule 3 of 
Order XXII. It gave no cost to the defend- 
ant vendee. The defendant vendee pre- 
ferred an appeal to the lower Appellate 
Court impleading the heirs of the deceased 
plaintifE as respondents to the appeal. An 
order directing the abatement of a suit is 
not a decree’ within the meaning of that 
term as defined in the Code of Civil Pro- 
cedure. It has been so ruled by this Court 
under Act XIV of 1882 in several cases 
and among them I may mention tlie case 
of Hamida Bibi v. Ali Husein Khan (1). 
The order is not also appealable either 
under section 104 or under Order XLIII 
of the new Code of Civil Procedure. The 
Court below, therefore, ought to have re- 
jected the appeal on the ground that no 
appeal lay against the order. The Court, 
however, proceeded to hear the appeal to 
which the heirs of Khoda Bux were partie.s 
and varied the order of the Court below 
by awarding costs. The present appeal is 

(1) 17 A. 172, A, W. N. (1806) 40. 
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filed against that decree. As I have 
already pointed out, no appeal lay to the 
Court below and that Court has erred in 
treating the order of the Court of first 
instance as a decree. The' appellants to 
this Court liave, therefore, come up here by 
way of appeal against the decree of the 
Court below. This they are entitled to under 
the practice of this Court as laid down in 
Jwala Prasad v. Salig Bam (2) and in 
Second Appeal No. 825 of 1910 decided 
on May 8th, 1911, and I allow the appeal, 
and setting aside tlie decree of the Court 
below restore the order of the Court of 
first instance on the ground that the said 
order was not appealable under the Code 
of Civil Procedure. I make no order as to 
costs as the point ought to have been taken 
by the appellants both hero and in the 
Court below. 

Appeal allowed, 

. (2) 13 A. 675; A. W. N. (1891) 168. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 1015 to 1017 
OF 1912. 

July 24, 1914. 

Present : — Mr. Justice Seshagiri Aiyar. 

RAMANATHAN CHETTY— Plaintiff— 
Petitioner 
versu-s 

MARUTHAPPA KONE and others— 
Defendants — Respondents. 

provincial Small Cau.^e Courts Act (IX of 1887J, s. 
25 — ^I)ccidedf* meaning of. 

The word “decided” in section 25 of the Provincial 
Small Cause Courts Act (IX of 1887), does not mean 
“decided on the merits.” It simply means ^‘disposed 
of”, and the High Court’s power to interfere is not 
restricted only to cases where there is a decision on 
the merits. 

Vmesh Chandra PalofJhi v.Ralchnl ChandraChatterjee, 
10 Ind. Cas. 8; 15 C. W. N. 666; 14 C. L. J. 118, fol- 
lowed. 

Sabal Bam] Butt v. Jagadananda. Mazamdar, 1 Ind. 
Cas. 288; 13 C. W. N. 403, dissented from. 

Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
orders of the Temporary Subordinate Judge 
of Ramiiad, in Small Cause Suits Nos. 479 to 
481 of 1912, dated 30th September 1912. 

Mr. P. S, Narayanaswamy Aiyar, for Mr. 
0. V. Anantha Krishna Aiyar, for the Petit* 
ioner. 
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BEOAM-UN-NISA V, HABIB-ULLAH KHAN. 

Mr. C. A, Seshagiri Sadri, for Mr. JC. V. 
Krlshnasicami Aiyar, for the Respondents. 

JUDGMENT. — In this case, the plaintiff 
sued defendants Nos. 1 and 2 for rent due 
under a registered lease executed by them in 
favour of the plaintiff and the third defend- 
ant. The third defendant was made a party, 
because defendants Nos. 1 and 2 stated that 
he had received the full amount due from 
them. In his written statement, paragraph 
10, the 3rd defendant pleaded that he 
appropriated the amount which he had thus 
recovered from defendants Nos. 1 and 2 
towards certain sums of money due to him 
under what he alleged to be a marakal kootoo 
right. He did not say that the amount due 
under this marakal kootoo right had been as- 
certained and that an ascertained sum of 
money was due to him. Under these cir- 
cumstances no question of set-off arises in 
this case. The real question to be discussed 
in this case is, whether defendants Nos. 1 and 
2 have paid the money honestly to the third 
defendant and whether that payment is a bar 
to the plaintiff recovering his share. That 
question should be decided by a Court of 
Small Causes and there is no necessity for 
directing the plaint to be returned to the 
plaintiff for presentation to the proper Court. 

Mr. Soshagiri Sastri raises a preliminary 
objection before me that this petition does 
not lie under section 25 of the Small Cause 
Courts Act, because there is no cow dpciihuV^ 
by the Subordinate Judge sitting on the 
Small Cause side; and he quoted Stihal Unm 
Butt V. JagoAlauumla Mazumdar (1) for the 
position that, unless there has been a decision 
on the merits, section 25 has no apnlication. 
With all respect, I am unable to follow this 
decision. The word “decided” in section 25 
means “disposed of.” It does not mean that 
there must be a decision upon the merits. I 
am fortified in this position by the decision of 
Mookerjee and Teunon, JJ., in ITmesh Chand- 
ra Palodhi V. Bakhal Chandra Chat ter jee (2). 
The Subordinate Judge is wrong in thinking 
that any question of title has to be gone into 
in this case. I reverse his order and direct 
him to take back the case on his file and to 
dispose of it according to law. The costs will 
abide the result. 

Civil Revision Petitions Nos. 1016 and 
1017 of 1912 follow. 

Order set a8ide\ Case remanded, 

* (t) 1 Ind. Cas. 288; 13 C. W. N. 403. 

(2) 10 Ind. Cas. 8; 16 0. W. N. 666; 14 C. L. J. 118‘ 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Civil Revision Petition No. 8 ok 1913-14 
OP Kheri 1)j strict. 

March 28, 1914. 

Present : — Sir Duncan Colvin Baillie,S.M., and 
Mr. Tweedy, J. M. 

BE G AM- UN-NIS A — P lai nti pp — Appellant 
versm 

HABIB-ULLAH KHAN— D been uant— 
Respondent. 

Oudh Rent Act (XXJT of 1886), s. 108 (0 A)— 
Favourahic rent^ cnhanrnnent of — Leaxee holding 
under hetitahle hut non -transferable lease and not 
holding under Judicial decision — U. P. Land, Ravenna 
Act (III of 1901), 79 — Board’s Circulars, 2-1, r. 
2, foot-note. 

The favourable rent paid by a tenant holding 
under a heritable but non- transferable lease can pro- 
perly bo enhanced under the provisions of section 
108 (5 A) of the Oudh Hent Act if ho is not holding 
under a judicial decision. Section 79 of the LT. P. 
Land Revenue Act is not applicable to such cases, 
and the footnote to nile 2 of the Board’s extant 
Circulars 2-1 is wrong and misleading in so far as 
it has no force under the present altered law. 

Appeal from the decree of the Officiating 
Commissioner, Lucknow, dated 26th August 
1913, reversing that of the Deputy 
Commissioner, Kheri, dated 15tli April 
1913, modifying that of the Assistant Col- 
lector, Kheri, dated 14th February 1913. 

FACTS. — A tenant held under a heritable 
but non-transferable lease, dated 21st June 
1901, at a rent of Rs. 20. The landlord 
sued the tenant under section 108 (5 A) of 
the Oudh Rent Act for enhancement of rent 
from Rs. 20 to Rs. 171 on the ground of its 
being very low as compared with that of 
other lands of a similar quality and with 
.similar advantages in the neighbourhood. 
The Court of fir.st instance found that the 
rent was a favourable one and, therefore, 
enhanced it from Rs. 20 to Rs. 41-13-9. 
The first Appellate Court slightly modified 
the decree of the Court of first instance. 
When the ca.se came up in appeal before the 
Commissioner, he found that the tenant held 
under a perpetual lease, dated 21st June 1901, 
at the then favourable rate of rent, that the 
two positions, viz., one of a permanent lessee 
and the other of a tenant at a favourable 
rate of rent, could not exist at one and the 
same time, and that, therefore, the Resump- 
tion Chapter of the Oudh Rent Act did not 
apply to the case. Accordingly he dismissed 
the suit and held that the rent could only 
be enhanced at the time of a Settlement 
inasmuch ^is section 79 of the ' U. P. Land 
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fleveinie Act was clearly applicable to the 
case; and in holding so he relied upon a 
foot-note appearing under rule 2 of the Board’s 
extant Circulars 2-1. The correctness of this 
foot-note was questioned in appeal before the 
Board of Revenue. 

Mr. Mnmtaz Husain and Babu Sarswati 
Prasad j for the Appellant. 

Mr. Sf. George Jackson^ for the Respondent. 
JUDGMENT. 

Tweedy, J. M.^iMarch 27^7^, 1914)— The 
facts of this case are given in detail in 
the judgments of the lower Courts. The 
respondent admittedly holds under a heri- 
table but non -transferable lease, dated 
21st June 1901, and the Court of the 
Assistant Collector found that the rent was 
a favourable one and that rent could be 
enhanced under section 108 (5 A), and en- 
hanced it from Rs. 20 to Rs. 41-18-9. In 
appeal the Commissioner, relying on the foot- 
note to rule 2 of the Board’s extant Circular 
2-1, hold that section 79 of Act III applied 
to the case and decreed the appeal, and 
dismissed the claim for enhancement. It is 
clear that if the foot-note above referred to 
is correct the Commissioner’s decision can- 
not be impugned, and wo, therefore, have to 
see how far the law as laid down in the 
foot-note is correct. Section 79 of Act HI 
says that during the progress of the Settle- 
ment, the Settlement Officer ‘shall deter- 
mine the rent to be paid 

by all holders of heritable non-transforable 
leases holding under a j'^idicial decision^ 
The foot-note says: “The Board have held 
iudicially that all holders of permanent 
leases in whose leases there is no contract 
fixing the rent after the expiry of the 
Settlement are leases whose rent the Settle- 
ment Officer is required to fix under section 
79. This ruling applies to all permanent 
leases whether given or ratified by decree 
at last Settlement or granted since by 
deed executed by the proprietor.” A careful 
search has failed to discover any ruling 
of the kind alluded to, but a perusal of 
the files which bear on the history of 
former Acta and former Editions of the 
Circulars tends to show that the foot-note 
is wrong and that although it may have 
been applicable under the old Acts, it 
does not apply under the law as it stands at 
present. It appears that the old Oudh Revenue 
Act which was in force prior to 1901 oontain- 
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ed a section (§ 40) which corresponds to 
the present section 79. It says: “The 
Settlement Officer shall determine the rent 
of all holders of herit- 

able and non-transferable leases whose rent 
has not been fixed by contract P The foot-note 
now in question was attached to the 
Circulars which were issued under the 
Oudh Revenue Act. When the present 
Revenue Act was drafted the phraseology 
of section 79, which corresponds to section 
40 of the old Act, was altered,^ in an 
important particular and the words “holding 
under a judicial decision” were substitut- 
ed for the words “not fixed by contract.” 
The law was thus entirely altered but 
the Circular did not follow suit, and the 
foot-note is, therefore, eiitirely misleading. 

The lease in qaestion is a permanent 
heritalde non-transferable lease, but the lessee 
holds under no judicial decision, and the 
Settlement Officer at last Settlement was,* 
therefore, justified in not dealing with it 
under section 79. The rent is clearly a 
favourable one and enhancement has rightly 
been giveri. I would decree the appeal 
and restore the finding of the Assistant 
Collector with costs throughout. 

Bailub, S. M. — I concur. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Miscellanbods Appeal No. 876 of 1918. 

August 6, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

JAMBAGATHAMMAL — Appellant 
versus 

KANAKATHAMMAL and otiiebs — 
Respondents. 

R?ceiver --Discretion to spend money on litigation — 
Appellate Court, interference by — Security for restitntioih 
— Civil Procedure Code (Act V of 1908J, O, XL, r, 1 
(d)- -Appeal. 

A Keceiver’s discretion to spend money on litiga- 
tion ought not to be interfered with by an Appellate 
Court. If necessary or desirable the Court of first 
instance will take security from him for restitution 
to the estate of such expenses in certain events^ 

Quicre. — Whether an appeal lies against an order 
of the lower Court regulating such expense? 

Knmalnth'jimmTX v. Srinivasachariar, 14 Ind. Oas, 
277; ll M. b. T. 383, Mahunt Ananf Das v. Bum 
P^rlcash Das, 5 Ind. Cas, 69} 14 C. W, N. 188, JSastern 
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Mortgage Agency Co. Ltd, v. Fdkuriiddin, Mahomed 
Chowdhuryy 17 Ind. Cas. 849; 17 C.W.N. 1, Keehohati 
Kumari v. Mac Gregory 35 C. 668; 12 C. W. N. 648, 
followed. 

Appeal against the order of the Court of 
the Subordinate Judge of Tan j ore, dated the 
16th September 1910, in Interlocutory Appeal 
No. 178 of 1913, in Original Suit No. 35 of 
1912. 

Mr. P. B. Srinivasa Aiyangar, for the Ap- 
pellant. 

Mr. T, V. Gopalasaivmi Mudaliar^ (with 
him Mr. K. Bashyam Aiyangar), for the Re- 
spondents. 

JUDGMENT. — We do not see sufficient 
reason to interfere with the discretion of the 
lower Court in refusing to direct the Receiver 
not to spend money for the conduct of the 
defence of the minor 2nd defendant, especially 
as the learned Subordinate Judge has direct- 
ed the Receiver to obtain the orders of the 
Court “before actually disbursing amount or 
incurring the expenditure.” We take it that, 
if necessary or desirable, the lower Court 
will pass o^ers that the Receiver shall give 
security for restitution to the estate of such 
expenses in certain events. 

We, therefore, dismiss the appeal with costs 
without deciding the rather difficult question 
whether an appeal really lies from the order 
of the Subordinate Court, that is, whether 
the order really falls under Order XL, 
rule 1 (fZ), of the Civil Procedure Code. [See 
Kamalathammal v. Srinioasachariar (l); 
Mohnnt Anant Das v. Bam Perkash Das (2); 
Civil Revision Petition No. 555 of 1912; 
Eastern Mortgage Agency Co. Ltd. v. Fakurud- 
din Mahomed Chowdhury (3) and Keshohati 
Kumari v. MacGregor (4)]. 

Appeal dismissed. 

(1) 14 Ind. Cas. 277; 11 M. L. T. .383. 

(2) 6 Ind. Cas. 69; 14 C. W. N. 183, 

(3) 17 Ind. Cas. 849; 17 C. W. N. 1. 

(4) 35 C. 668; 12 C. W. N. 648. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Civil Revision Petition No. 30 or 1913-14 
OP Unao District. 

April 5, 1914. 

Present: — Sir Duncan Colvin Baillie, S.M., and 
Mr. Tweedy, J. M. 

BAIJU SINGH — Defendant — Appellant 
versus 

NARAIN DIN and others — Plaintiffs 
— Respondents. 

Qm^dh Bant Act (XXIJ of 1886). a. 108 G0)~JBecowri/ 


of occupancy of landy suit /or, maitainahility of 
— Under-proprietor — “Haqiyafc inutafarriqa”, holder of 
— Plot proprietor paying revenue to lambardar, not 
nnder-proprietor — Government rcvenuCy engagement o/, 
right as to. 

A plot proprietor, generally known as a holder of 
**haqiyaf mutafarriqa (miscellaneous area), who pays 
his revenue (and not rent) to the lamhardar and has 
his name recorded in the khewaty has, like every other 
proprietor, a right to engage for the Government 
revenue, although for convenience’ sake the engage- 
ment is made through the lamhardar y and is thus 
a CO- sharer and not an under-propriotor as defined 
in the Oudh Rent Act. He is, therefore, not entitled 
to bring a suit for the recovery of the occupancy 
of land under section 108 (lO)of the Act. 

Munshi Gohind Prasad v. SuraJ Bakhsh, 4 S. D, 
1903, explained. 

Appeal from the decree of the Commis- 
sioner, Lucknow, dated 24th November 1913. 

JUDGMENT. 

Tweedy, J. M. — {March ZOth, 1914) — The 
main question for disposal in this appeal is 
whether the respondent is entitled to bring a suit 
for the recovery of the occupancy of land under 
section 108 (10). He is recorded as a plot pro^ 
prietor, a holder of what is generally known as 
a liaqiyat mutafarriqa^^ or miscellaneous area, 
and he pays his revenue to the lamhardar. 
The Court of first instance appears to have 
never considered the legal difficulty but to 
have assumed that a “plot proprietor” was 
an under-proprietor. The difficulty was 
present to the mind of the Commissioner 
but, relying on Munshi Gohind Prasad v. 
Stiraj Bakhsh (1), he has come to the same 
conclusion as the Assistant Collector. The 
first thing to note is that the definition 
of an under-proprietor in the Oudh Rent 
Act is that he is a person who has herit- 
able and transferable interests in land for 
which he is liable to pay rent. There is 
no evidence that the respondent is liable 
to pay rent and it is perfectly certain that 
he would repudiate any such idea, for he 
has full proprietary rights in his plot and 
pays Government revenue. He is, therefore, 
not an under-proprietor” within the mean- 
ing of the Oudh Rent Act and cannot 
sue under section 108 (10). I think the 
Commissioner has to a certain extent mis- 
understood the Selected Decision quoted, 
and it must be admitted that there is one 
sentence in it which lends iiself to mis- 
construction. At the bottom of page 5 it 
says, an under-proprietor is the owner of 

(1) 4 S. D. 1908. 
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land within a mahal who does not engage 
directly with Government but who pays 
his assessment to the proprietor of a mahaV* 
The Board’s meaning is more clearly ex- 
pressed in the sentence following at the 
top of page 6 where it is laid down that 
the point to ascertain is whether the 
proprietary interest reserved included the 
right to engage for the revenue or not.” 
The test laid down in the ruling is not 
whether Government revenue is paid direct, 
but whether the right to engage to its 
payment exists. Every proprietor has this 
right, although for convenience’ sake the 
engagement is generally made through the 
lamhardar. A plot proprietor stands on the 
same footing in this respect as a co-sharer, 
for his name is in the kheivat and he 
is liable for the revenue assessed on his 
plot. 

It is clear then that the respondent is 
not an under-proprietor and I would ac- 
cordingly decree the appeal and, setting 
aside the judgments of both Courts with 
costs, order the suit for the recovery of 
occupaiiy of land to stand dismissed. 

Baljje, S. M. — 1 concur. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 403 op 1913. 
September 25, 1914. 

Present : — Mr. Justice Hannay. 

N. C. KUPPUSAMY AIYANGAR and 
OTHERS — Dependants — Petitioners 
v>er8us 

N. C. NARAYANA AIYANGAR— Plaintiff 
— Respondent. 

Civil Procedure Code (Act V of 1908J,«. 116, O. JfX, 
r. 7 — Beinsion, wrong decision on point of limitation, 
whether ground for — Presidency Small Cause Courts 
Act (XV of 18S2J, s. 38 — Eight days* period, from 
what date to commence when decree amended as to costs. 
An erroneous decision on a question of limitation 
by a Court having povy^or to decide that question does 


not justify a High Court’s interference under section 
116, Civil Procedure Code. 

Sundar Singh v. Poru Shankar, 20 A. 78j A. W, 
N. (1898) 168, Ramgopal Jhoonjhoonwalla v. Johar- 
mal Khemka, 16 Ind. Cas. 647; 39 C. 473, followed. 

Even where a decree is amended as to costs the 
eight days’ period of limitation for re-opening the 
case on its merits will be reckoned from the date of 
the original decree and not from the date of the 
amended decree. 

Brojo Lai Bai Chowdhury v. Tara Prasanna Bhatta* 
charji, 3 C. L. J. 188, Parameshraya v. SeshagiriappUf 
22 M. 364, followed. 

Venkata Jogayya v. Venkatasimhadri Jagapatirazu, 
24 M. 26, distinguished. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
judgment of the Court of Small Causes, 
Madras, in Pull Bench Application No. 1 of 
1913 (Suit No. 7221 of 1912). 

Mr. V, G, Seshachanar, for the Petitioners. 

Mr. T, G, Baghavachariar, for Mr. V. F. 
Srinivasa Aiyangar, for the Respondent. 

JUDGMENT. — The preliminary objection 
is taken that this revision petition under 
section 115 of the Code of Civil Procedure 
is not sustainable, as it raises no question of 
jurisdiction. The Pull Bench of the Presi- 
dency Small Cause Court dismissed the 
application of the present petitioners (defend- 
ants in the suit) for a new trial, on the ground 
that the application was barred by limitation, 
and it is this judgment of the Pull Bench 
which is now sought to be revised. 

Though the petition for revision attacks 
the decision of the Full Bench upon the 
question of limitation as erroneous in law on 
various grounds, it nowhere raises any 
question of jurisdiction in that connection. 
The only paragraph of the I’evision petition 
which raises any question of jurisdiction 
{viz,, No. 8) refers to other matters than that 
of limitation. Apart from this the cases 
Sundar Singh v. Doru Shankar (1) and Bam- 
gopal Jhoonjhoonwalla v. Joharmall Khemka 
(2), cited by the respondent’s Vakil, are 
authority for the position that an erroneous 
decision on a question of limitation by a 
^ Court having power to decide that question 
does not justify interference under sec- 
tion 115 of the Code of Civil Procedure. For 
the petitioners the case of Naraya Ilegde v. 
Vitla Frahhu (3) is referred to. That case, 

(1) 20 A. 78; A. W. N. (1898) 168. 

(2) 16 Ind. Cas. 547; 39 C. 473. 

(3) 12 Ind. Cas. 76; 21 M. L. J, 1020; (IQH) U, W, 
N, 239| 10 M, L. T. 281. 
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liowever, does not purport to deal with the 
question decided in the Allahabad and Cal- 
cutta cases above mentioned, nor to lay down 
any proposition of law opposed to the con- 
clusion arrived at by them. It does not 
appear to have been intended even to lay 
down the general proposition which appears 
in the head-note. As 1 understand the facts 
of the case, there was more than a mere 
error in deciding a question of limitation. 
The initial error was a misconstruction of 
'section 48 of the Code, the construction 
placed thereupon by the lower Court being 
found to be opposed to a long series of de- 
cisions. I, therefore, follow the Allahabad 
and Calcutta cases cited above, both of which 
rely upon the decision of tlie Privy Council 
jn Amit Hassan Khan v. Sheo Bahih Singh 
.(4)» and hold that I have no power under sec- 
tion 115 of the Code of Civil Procedure to 
revise the decision of the Full Bench of the 
Presidency Small Cause Court on the (jues- 
tion of limitation merely because it is alleged 
to be erroneous. 

The petitioners then urge, upon the 
strength of the Full Bench ruling in Krid- 
amma Nauln\, Chapa Naiduih), that the Full 
Bench of the Presidency Small Cause Court 
may be said to have acted in the exercise of 
its jurisdiction illegally or with material 
irregularity inasmuch as the decision on 
the question of limitation is perverse in the 
sense that it involves a conscious departure 
from some rule of law or procedure. The 
decision turned upon the question whether 
the starting point of limitation for the pur- 
poses of the application to the Full Bench 
was the date of the original decree or the 
date of an amendment thereof relating to 
costs only. The original decree was dated 
the 30th September 1912 and the amendment 
was made on the 19th December 1912. The 
period for making an application under sec- 
<;ion 38 of the Presidency Small Cause 
Courts Act is eight days, The application in this 
case was one on the merits of the case and 
had no. reference at all to the amendment as 
to costs. The Court, relying on Order XX, 
rale 7, ‘of the Code of Civil Procedure, and the 
decision in Brojo Lai Bai Ohowdhw'y v. Tara 
Prasanna Bhditacharji (6) and Parameshraya 

(4) 11 C. 0 (P. Q,)i n I. A. 287; 4Sar. P. C. J. 559; 
Rafique and Jackaon’s P. 0. No. 88. 

. (6) 17 M. 410 (P* ^.). 

(6) 3 C. L. J. 188. 


V, Seshagiriappa (7), hold that limitation 
began to run from the date of the original 
decree and declined to adopt the suggestion 
that the decision in Venkata Jogayya v. 
Venkatasimhadrl Jagapatirazu (8) should be 
applied and that the amendment should be 
treated as virtually an application for review 
of judgment, on the ground tliat the case 
cited referred to execution of decrees, and 
that the Court has no powers of review. 1 
can find notliing here to support the conten- 
tion that there Nvas any conscious departure 
from any rule of law or procedure such as to 
justify interference under section 115, Civil 
Procedure Code. 

The petition is, therefore, dismissed with 
costs. 

Petition dismisml. 

(7) 22 M. 804. 

(8) 24 M. 25. 


OUDH JUDICIAL COMMISSIONFR’S 
COURT. 

First Civil Appeal No. 135 op 1911. 
Marcli 7, 1912. 

Present-. — Mr. Lindsay, J. C., and 
Mr. Rafique, A. J. C. 

Ghaudhri MUHAMMAD HUSAIN and 

ANOTHER — Dependants — Appellants 
versus 

Thakur LALJI SINGrH — Plaintiff and 

Ghaudhri MEHDI HUSAIN and another— 
Defendants — Respondents. 

Pleadingft — Execution of deed denied — Burden of 
proof — Contract — Minority, plea of — Proof of majority 
— Discharge of burden of proof — Facts elicited in cross, 
examination of opposite party's witnesses — Endorsement 
as to age made by registering oj^cer, effect of — 
Registration Act (XVI of 1908J, s. 35 — Burden of proof 
shifted in appeal — Opportunity to produce fresh 
evidence, when to he granted. 

Where iu a mortgage-suit a dofendant pleaded 
that ho never executed the mortgage- deed, that 
^if it was signed by him it was done under undue 
intlueiico and that if the execution of the deed was 
proved the contract was void by reaaofi of his being 
minor at the time of the execution: 

Held, that on the above pleadings it must bo 
taken that the defendant did positively deny the 
execution of the deed. 

Where in a suit upon a contract, e.g., a mort- 
gage, a plea of minority is raised by the defend- 
ant, the burden of proving that he was of age 
when the contract was entered into, Hos upon the 
plaintiff seeking to enforce the contract, for he 
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must show that tho cmtraob is valid and le^fally 
onforcoable. 

Kanhnya L'd v. GiriJhtii Ld, 13 Trid.' Cas. 956; 
9 A-. L. J. 103 and Giyi Diu v. Musammit Vulariy 
2 Ind. Cas. 839; 6 A. L. J. 693, refcrrod to. 

An ondorsonient midi* on a document by a 
Hej?istorin<^ Officj*r at the time of rej^istration show- 
iiif? that the executant described himself as a 
major, is no pr(>')f tli it li.' was so at that time, 
when no infeivnco as to tlie a;?e of the executant 
can be drawn from the body of the document 
itself, inasmuch as under the provisions of the Re- 
ffistration Act a Rejyi'toring Officer iwS not bound 
to record the age of any person appearing before 
him. 

Tn considering wliether or not tho defendant 
discliarged the burden laid upon him of proving 
a certain fact, ho i.s, a})irt from the evidence of 
his own witnesse.^, entitled to have taken into 
consideratif)!! the slatenients elicited from the 
plaintiff’s witnesses in tlvn’r cro.ss-examination as 
regards that fact. 

A party to whom tho btirden of proof is shifted 
on by tho Appellate Court cannot lie allowed an 
oj)])ortunity to ])rodnc'' fresh evidence in order to 
di.scharge that burden, if ho is not put to any 
disadvantage or in any way taken by surprise in 
tho matter by the lower Court’s putting the burden 
on the wrong party 

(!h tndi\> Kmrr >r v. Chiu Ihri Nurpd Surjh, 29 A. 
184 (F. C ), 4 A. L. J. lOi, 11 0. \V. X 821; 5 C. L. J. 
115; 17M. L .1.103, 2M b. T. 109; 9 Rom. L R. 
267, referred to. 

Appeal from tlio deeroo of tlie Subordinate 
Judgo, Tali.^il Biswan, dated 28th July 
1911. 

Syed Wci::lr HasaUy for tlio Appellants. 

Babu Ishri PrasaiJy Babu Hhaml Dayal 
and Babu Shi/ani Stuidery for Respondent 
No. 1. 

JUDGMENT. — This appeal arises out of 
a suit brouglit by the first respondent, 
Tliakur Lalji Singh, in which he claimed 
possession as mortgagee over Mauza Bahoti. 
There was also a further prayer in the 
plaint that in the event of its not being 
possible to award the plaintiff possession 
over any portion of tho said mauza he might 
he awarded possession of portions of two 
other villages named Azizpur and Daulatpur, 
the property of the defendants. The de- 
fendants to this suit were Chaudhri Mohdi 
Husain and his three sons, Muhammad 
Husain, Ali Husain and Hadi Husain. The 
appeal before us is on behalf of two of 
those defendants only, namely, Muhammad 
Husain and Ali Husain who were re- 
spectively the defendants Nos. 2 and 3 
in the suit. With regard to the fourth 
defendant Hadi Husain, the claim of the 
plaintiff so far as his interest in the 


mortgagefl property was concerned was 
dismissed, and there is no appeal before 
us against this decision. The defence of 
the two appellants Muhammad flusaiu and 
Ali Husain to the suit brought by the 
plaintiff-i'espondent No. 1 was to the effect 
that they were in reality no parties to the 
mortgage contract in suit. They pleaded 
in the first place that they never executed 
the mortgage in question and they further 
pleaded that at the time the mortgage 
contract referred to was entered into they 
were minors and that consequently the con- 
tract relied upon by the plaintiff was as 
regards them utterly void in law, Other 
pleas were also taken in defence, but for 
the purposes of disposing of this appeal it 
is necessary to refer only to the two pleas 
we have just mentioned. 

Before going to discass the points which arise 
for determination in this appeal it is necessary 
to set out certain facts in order to elucidate 
the nature of the casj h^’oujh!i by the 
plaintiff in the Court; below. Ifc appears 
that the three village*? Bahoti, Azizpur and 
Daulatpur belonged at one time to two 
brothers named Wazir Ali and Khsan Ali 
in equal sliares. Ehsan AU had no issue, 
The defendant Chaudhri Mehdi Husain is 
a son of Wazir Ali and the other three 
defendants in the case who are the sons 
of Mehdi Husain are, therefore, the grand- 
sons of Wazir Ali. It is stated that by 
reason of Ehsan AH’s not having any issue 
of his own he made over his half share 
in the village mentioned to the three sons 
of Chaudhri Mehdi Husain. The allegation 
is that this transfer was made by means 
of a gift. There is no very clear evi- 
dence as to the method in which the 
transfer alleged took place, but it is a 
fact that the names of Muhammad Husain, 
Ali Husain and Hadi Husain were and are 
still recorded in the revenue papers as the 
owners of an eight-annas share in each of 
these villages. The other eight-annas share 
is recorded in the name of the father of 
these three persons, namely, Chaudhri 
Mehdi Husain. It may be well to note 
here that before the trial of the case began 
in the Court below, the plaintiff’s Pleader 
admitted that mutation of names with 
regard to an eight-annas share in each of 
these three villages was effected* in favour 
of these three defendants with jihe consent 
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of Wazir All. The learned Pleader did not 
admit that any gift had been executed in 
favour of these three defendants, but he 
informed the Court that it was not necessary 
that tlie question of title of these defendants 
should be discussed in this case. It is 
further recorded that the same learned 
Pleader denied the title of these defendants, 
but stated that they were the ostensible 
owners of a share of the property in 
suit and that even if the title were not 
proved the mortgage would be binding on 
them. The attitude of the plaintiff’s 
Pleader in this connection is a somewhat 
curious one. It looks as if in spite of 
his client the plaintiff’s being tlie 
mortgagee, he was disputing the title of 
these three defendants whom he alleged 
to be his mortgagors — a position which it 
was not open to him to take. We need 
not say anything more about this part 
of the case except that we must take it 
that the suit proceeded on the footing 
that these three defendants were in fact 
owners of an eight -annas share in the 
villages Bahoti, Daulatpur and Azizpur, 

The mortgage under which this suit for 
possession was brought bears tlie date 
23rd July 1902, It is admitted that the 
deed in question is nothing more than a 
fresh contract substituted in place of a 
previous contract dated the 18th July 1900 
to which we will first refer. This latter 
deed is a deed of mortgage with possession 
executed in favour of Thakur Balbhaddar 
Singh, the father of the present plaintiff. It 
purports to have been executed by Chaudhri 
Wazir Ali, grandfather of the appellants, 
and by the two appellants and their 
younger brother, Hadi Husain. According 
to the recitals contained in the deed 
Saiyed Wazir Ali and Muhammad Husain, 
the first appellant in this case, executed 
on their own behalf, while Wazir Ali 
executed on behalf of the other two 
defendants, namely, Ali Husain and Hadi 
Husain, purporting to act in the capacity 
of their guardian. It. has not been 
explained how, while their father Chaudhri 
Mehdi Husain was still alive, it was 
possible for the grandfather of these 
appellants to act as guardian on behalf 
of any of them, nor is it clear what authority 
he had to dispose of the property of any 
of his iQinor grandsons bjr mortgage" or 


sale. The mortgage-money under this 
deed was Rs. 14,000 and possession was 
given to the mortgagee for a period of 
ten years. As to the way in which the 
mortgage-money received under this deed 
was applied the evidence goes to sliow 
that about Rs. 7,000 of it was paid on 
account of a mortgage-debt due to the 
wives of one Sher Khan in respect of a 
mortgage executed in their favour on the 
23rd July 1897. That mortgage it may 
be noted was executed by Wazir Ali alone. 
A further sum of Rs. 6,990 is said to 
have been applied to the discharge of two 
debts due to one Ram Chulam — one 
under a mortgage executed oh the 7th 
March 1898 and the other under a bond 
dated the 9th March of the same year. 
Both this mortgage-deed and tin's bond 
were executed by Wazir Ali and his son 
Mehdi Husain. The result, therefore, seems 
to be tlmt out of this sum of Rs. 14,000 
all but Rs. 12,000 was applied to satisfy 
debts which were due either from Wazir 
Ali alone or from Wazir Ali and liis son 
Mehdi Husain. We may also note here 
that the first defendant Mehdi Husain who 
was examined as a witness in the case, 
deposed that the balance of this mortgage- 
money was spent by his father Wazir AH 
himself. Coming now to the mortgage- 
deed in suit Avhich as Ave have already 
said is alleged to have been executed on 
the 23rd July 1902, we find that the 
effect of it is to do away Avitli the 
previous possessory mortgage executed in 
favour of Balbhaddar Singh and to 
substitute therefor a simple mortgage 
containing a clause authorizing the mortgagee 
to take possession under certain circum- 
stances. According to the plaintiff in this 
suit these circumstances have come into 
existence and his prayer is, therefore, for 
an enforcement of possession in accordance 
with the clause just mentioned. The 
consideration for the deed of mortgage 
now in suit is expressed to be Rs. 16,000 
made up of the following items; — 

(1) Rupees 14,000 due on account of the 
mortgage-deed dated the 18th July 1900; 

(2) a sum of Rs. 400 due under a 
pro-note executed by the first defendant, 
Mehdi Husaiti; 

(3) a sum of Rs. 100 Ptt qccovmt 
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ol stamp and registration expenses; 
and 

(4) a sum of Rs. 1,500 stated to have 
been paid in cash at the time the deed 
was registered. 

According to the terras of the deed which pur- 
ports to have been executed by Mehdi Husain, 
Muhammad Husain and Ali Husain on their 
own behalf and also by Mehdi Husain on 
behalf of his minor son Hadi Husain, the two 
appellants in this case eMuhammad Husain and 
Ali Husain, were of full age (halighan). We 
have already stated that the two appellants 
now before us have denied execution of the 
deed in suit. The lower Court found against 
them on this point and held that execution 
by them was proved. In dealing with this 
question the learned Subordinate Judge who 
tried the case states in his judgment that 
the second defendant, that is to say, 
Muhammad Husain, admitted execution of 
the deed although he pleaded that he was a 
minor at the time of execution. In support 
of this statement the Subordinate Judge 
refers to paragraphs 12 and 13 of the written 
statement filed by Muhammad Husain. 
Similarly he has stated that execution was 
admitted in the same way by the defendant- 
appellant Ali Husain. In this connection he 
refers to paragraph 13 of the written statement 
filed on behalf of this defendant. We do not 
think that the learned Subordinate .Judge has 
correctly described the nature of the defence 
which was set up by these dofendants-appel- 
lants. To deal first with the written state- 
ment of the defendant-appellant Muhammad 
Husain, we find in paragraph 11 of his 
written statement the following plea : — Tlie 
answering defendant never took any loan 
from the father of the plaintiff nor 
did he ever execute any deed in his favour 
nor was there any necessity to execute such 
deed.” In paragraph 12 of the written 
statement to which the Subordinate Judge 
refers, Muhammad Husain does say that if 
his father (that is Mehdi Husain) ever got 
him to sign any deed by the exercise of undue 
influence then such execution is invalid and 
void. In paragraph 13 he went on to say 
that even if execution of any deed was prov- 
ed the contract was void by reason of his 
being a minor at the time, that is to say, 
about 17 or 18 years old. With regard to 
the written statement put in by the defend- 

f^qt-app6lli)«qt Ali Qosain^ W9 i)ot0 AH 


Husain and his brother, Hadi Husain, filed a 
joint written statement. In paragraph 10 
of that joint written statement the plea 
taken reads as follows : — ‘ The answering 
defendants never executed any mortgage- 
deed in favour of the plaintiff or his father 
nor have they ever taken any loan.” In 
paragraph 12 it is further stated that in the 
year 1902 when the deed in suit purports to 
have been executed the defendant No. 3, that 
is Ali Husain, was at the most 15 or 16 years 
old. In paragraph 13 Ali Husain did state 
that so far as lie could recollect his father, 
the defendant No. 1, took advantage of his 
tender age and got him to sign a paper. He 
went on to say that if the deed now before 
the Court was that paper, then it was not 
binding upon him because he received no 
consideration and execution on his behalf was 
obtained by the exercise of undue influence 
upon him while he was still of tender age. 
We are clearly of opinion that on these 
pleadings it must be taken that both the 
defendants-appellants did positively deny 
execution of the deed in suit ; and even if it 
bo taken that the pleadings as they stand 
leave any doubt in the matter, that doubt is 
removed by what took place in the proceed- 
ings in the Court below held before the issues 
were framed. The record shows that the 
Subordinate Judge after reading the plead- 
ings called upon the Pleaders for the parties 
to make certain statements in connection 
with the nature of their respective cases. 
The Pleader who appeared on behalf of the 
defendants Nos. 2, 3 and 4, Mr. Saiyed 
Ishaq Husain, stated definitely that he denied 
the execution of the mortgage-deed in suit by 
the defendants Nos. 2, 3 and 4. We have 
already referred to the statements of these 
defendants-appellants as to their minority 
at the time when the mortgage-deed in suit 
was executed and we may also state hero 
that their Pleader, the gentleman whose name 
we have just mentioned, also stated quite 
clearly before the Court that at the time when 
the deed in suit was executed the second 
defendant, that is Muhammad Husain, was a 
minor. It being admitted that Ali Husain is 
younger than Muhammad Husain it follows 
that if it be found that Muhammad Husain 
was a minor at the date of the alleged 
execution his younger brother, Ali Husain, 
must also have been a minor. The first point 
wbipb is raised in appeal before us is thut 
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the lower Court was wrong in holding that the 
execution of the inortgage^deed by the two de- 
fendants-appellantshad been proved. The first 
Question, therefore, w^hich we are called upon 
to decide is whether this ground is a 
valid one, The deed being a deed of mort- 
gage is one which the law requires to be 
attested, and consequently under the pro- 
visions of section 68 of the Indian 
Evidence Act execution of the deed must 
be proved by the evidence of at least one 
attesting witness. There is on record the 
evidence of three witnesses who swear to 
having attested the deed in suit. The 
first of these is one Har Prasad. In his 
examination-in-chief he stated that both 
the appellants, namely, Muhammad Husain 
and AH Husain, signed the document in 
his presence. In cross-examination he ad- 
mitted that he had refreshed his memory 
by looking at the deed before he went 
into the witness-box, and he also admitted 
that but for seeing the document he would 
not have been able to say who signed the 
deed or whether in fact the appellants had 
signed it. However he does not appear to 
have modified the first statement he made 
to the effect that both these appellants 
did in fact execute the deed. The second 
attesting witness is Ram Narayan. His 
recollection of the matter appears to be 
distinctly hasiy. He says he cannot remem- 
ber whether the executants signed in his 
presence or not. He was unable to say 
whether any of them had signed before 
or after him. He wound up by saying 
that the executants were Mehdi Husain 
and his sons, but he was unable to say 
which of the sons. The third attesting 
witness called was one Akbar Shah (P. W. 
No, 6). He began by saying that the deed 
was executed in his presence, that he at- 
tested it and signed his name after the 
executants had signed theirs. He qualified 
this statement then by saying that Mohdi 
Husain, Muhammad Husain and Ali Husain 
had signed it, but he could not remember 
exactly. He remembered that these persons 
were present at the time of registration. 
In cross-examination he summed up his 
recollection of the matter by saying that 
Mehdi Husain had asked him to get him 
money by way of loan, that in consequence 
he went to see Bamadhin, the uncle of 
Balbhaddar Singh, that finally this docu- 


lim 


inent was executed and that ho signed it 
and it was registered. He concluded by 
saying that Mehdi Husain signed the deed 
in his presence, but that ho could not re^ 
member about the signatures of the others. 
There is a curiously uncertain note about 
the evidence of all these attesting witnesses 
and particularly about the evidence of the 
two witnesses last named. It would seem 
that these persons were not very comfort- 
able under cross-examination and if the 
evidence of execution consisted merely of 
the statements of these last two witnesses, 
we think that it could not possibly be held 
to he established beyond all reasonable 
doubt that the two dofeiidants-appellants 
did, as a matter of fa(»t, execute the deed. 
However we must take it that Har Prasad, 
the first witness, called in this connection 
did adhere to his statement that the deed 
was executed by these appellants and wo 
also note that the first defendant, Mehdi 
Husain who was examined as a witness, 
has sworn that he made the two appel- 
lants sign the deed although he goes on 
to say that they were both minors at the 
time. It is doubtful whether implicit 
reliance can be placed upon the statement 
of Mehdi Husain whose conduct throughout 
the whole of the transaction culminating 
in the mortgage now in suit is of a very 
suspicious cliaracter. But on the whole 
we are unable to say that the finding 
by the lower Court that the deed in 
suit was executed by these appellants, is 
incorrect though wo do not at all agree, ns 
we have already said, with the Bubordinato 
Judge when he states that execution by 
these defendants was admitted. We decide, 
therefore, that execution by the appellants 
was proved. 

The next point for our decision is whether 
or not the appellants were minors on tlie 
23rd July 1902 when the deed in suit 
was executed. The finding of the Court 
below is that they were of age on the date 
in question. In this connection the first 
point to he discussed is with reference to 
the burden of proof. The second issue as 
framed in the Court below reads as follows ; 
‘ Whether the defendants Nos. 2 and 3 were 
minors at the time of the execution of the 
mortgage-deed.” According to the language 
in which this issue is framed it would appear 
that the Court below was of opinion that the 
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burden of proving minority lay upon the 
defendants-appellants; and it is argued in 
appeal here that jbhis view of the Court below 
was incorrect. In support of this argu- 
ment the learned Counsel for the appel- 
lants relied upon the deci.sion of the 
Allahabad High Court in the case of 
Kanh'iya Lai v. Girdhari Lai (1). This 
ruling follows a previous ruling of 
the same Court, Gaya T)hi v. Musammal 
Dnlari (2). According to these rulings the 
burden of proving that a contract was a 
valid contract when it was made, lies upon 
the plaintiff ; and when in a suit upon a 
contract a plea of minority is raised by 
the defendant it is laid down that the 
burden of proving that the defendant was 
of age when the contract was entered into, 
lies upon the plaintiff who seeks to enforce 
the contract. On behalf of the respondents 
it has been contended that these rulings 
are wrong and should not be followed, but 
we are unable to accept this argument. It is 
now well settled — even if it can be said 
that the matter was ever in doubt — that an 
agreement entered into by a minor is 
absolutely void and unenforceable at law. 
Before a plaintiff can ask a Court for any 
relief on the strength of a contract Avhich 
he sets up, he must of necessity show that 
the agreement is a valid one which the 
law will enforce ; and consequently if the 
validity of the agreement .sued upon is 
denied by the defendant it is for the 
plaintiff to establish that the agreement 
is a binding contract. We have no doubt 
whatever, therefore, that in the present 
case it lay upon the plaintiff to establish 
affirmatively that the appellants were of age 
at the time when the deed was executed. 
Xow so far as the plaintiff’s evidence is 
concerned it is true that in their examina- 
tion-in-chief his witnesses were not called 
upon to make any statement as to the ages of 
the two appellants at the time of execution ; 
but they were cross-examined on the point and 
the statements made in cross-examination 
demonstrated in the clearest possible manner 
that these defendants-appellants must have 
been under age at the time when tliis 
mortgage -deed was executed. We would 
refer to the evidence of the plaintiff’s wit- 

(1) 13 Ind. Ca.s. 956; 9 A. h. J. 103. 

(2) 2 Iiid. Cae. Sm 6 A. L. J. 693. 


nesses on this point in detail. We have first 
the evidence of Har Prasad. It is apparent 
that Har Prasad knows Mehdi Husain 
and the members of his family. In his 
cross-examination he stated that Mehdi 
Husain had four sons and four daughters. 
The eldest of these he .said was a daughter 
26 or 27 years of age. Muhammad Husain 
he de.scribed as being tlie eldest son and he 
stated positively that he was 24 or 25 years 
of age, that is to say, on the 22nd April 1911, 
the date upon which the witness was being 
examined. It follows from this that in 1902 
M^uhammad Husain could not have been more 
than 15 or 16 years of age. He was# there- 
fore, according to this evidence a minor on 
that date, not being of the age of 18 years. 
The next witness to whose statement we 
would refer is that of Roshan Lai (P. W. 
No. 3) who was a muhhtar of Balbhaddar 
Singh and of the plaintiff. He states in his 
evidence that he has been a muhhtar in the 
Ramkot Estate for about 19 years and there 
can be no doubt that he knows Mehdi Husain 
and his family very well. In his cross- 
examination Roshan Lai stated that he knew 
the four sons of Mehdi Husain, that the 
youngest (that is, Hadi Husain) was 15 or 16 
years of age, and that the next in age to him 
Ali Husain was 22 or 23 years of age. 
Roshan Lal’-s evidence was taken on the 22nd 
April 1911 and it would, therefore, appear 
that Ali Husain in the year 1902 could only 
have been 13 or 14 years of ago. Another 
Avitness in thi.s connection is P. W. No. 4, 
Amanat-ullah. This witness was called to 
prove the execution of a deed in 1899 by 
the defendant Muhammad Hasain, the 
object being to make out that Muhammad 
Husain at that date was of full age. 
The deed in question is said to be a 
zamariatnamah or deed of surety which 
Muhammad Husain is said to have executed 
in order to secure the payment of the 
rent reserved by a lease which his father, 
Mehdi Husain, had taken from a tahikdart 
The original was not produced in 

Court, though it wouldappear that some attempt 
had been made to call the original from 
the possession of one or other of the 
defendants. Amanat-ullah has sworn that 
he attested the original deed {zamanainamahy 
of Avhich Exhibit 7 is copy. The plaintiff 
relied upon this deed in proof of the age of 
Muhammad Husain. There is nothing, how- 
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ever, in the body of the document from 
which any inference can be made as to the 
age of Muhammad Husain on the date 
when he executed it. From the endorse- 
ment made on this document at the time 
of registration it appears that Muhammad 
Husain described himself as being twenty 
years of age and much stress is laid upon 
this circumstance by the respondents* 
Counsel. We do not think that any state- 
ment of this kind contained in an endorse- 
ment made by a Registering Officer can be 
put forward as proof of age, for under 
the provisions of the Registration Act 
there is nothing which authorises a Regis- 
tering Officer to put on record any note of 
the age of a person presenting a document 
for registration. It is true that under 
section .‘15 of the Registration Act a Regis- 
tering Officer may refuse to register a deed 
if the person who claims to have executed 
it appears to him to bo a minor. But 
there seems to be no authority for the 
proposition that a Registering Officer is 
obliged to make any record of the age of 
any person who appears before him. Apart 
from this the evidence of Amanat-ullah 
himself disposes completely of the case 
which the plaintiff attempted to set up 
on the strength of this endorsement. Am- 
anat-ullah is on his showing a man who 
knows Mehdi Husain and his family very 
well. In cross-examination this witness 
stated that Muhammad Husain did, in fact, 
execute the deed in question. He described 
Muhammad Husain as being the eldest 
son of Chaudhri Mehdi Husain. He goes 
on to say that at the time when he was 
giving his evidence Muhammad Husain 
was about 25 or 26 years of age. That 
was on the 22nd April 1911. He fur- 
ther stated that the deed was written 
11 or 12 years ago. As we have al- 
ready pointed out the deed purports to have 
been executed in 1899. The witness 
then stated definitely that when Muham- 
mad Husain executed this deed he was 
only 13 or 14 years old. He says most 
positively that Muhammad Husain executed 
the deed under the orders of his father 
and that there was a dispute between the 
father and the son for about three days 
before the son consented to execute the 
deed. The witness also refers to Ali 
Husain, the other son whom he knows. 
He describes him as being 22 or 23 


years of age. Amanat-ullah ’s statement, 
therefore, shows quite clearly that neither 
Muhammad Husain nor Ali Husain could 
have been of the full age of 18 years in 
1902 when the deed in suit was executed. 
As regards this zamanatnamali we may 
also point to the evidence of the first 
defendant Mehdi Husain. Mehdi Husain 
states that he took several villages in 
farm from a taluhdar named Karim Bakhsh 
and that his son Muhammad Husain stood 
surety for him to secure the payment of 
the rent reserved by the taluMar. He 
says that he told Karim Bakhsh, the tahtkdar, 
that his son was a minor and that his 
security would be ineffectual. The evidence 
of the plaintiff’s own witness Amanat- 
ullah, therefore, is a very strong cor- 
roboration of this statement made by the 
defendant Ko. 1 in the course of his ex- 
amination and so far as this document is 
concerned, wo hold that it affords no proof 
whatever that Muhammad Husain was of 
age in 1899. We may next refer to the 
evidence of the attesting witness, Akbar 
Shah (P. W. Ho. 6). This man in his 
cross-examination deposed that Mehdi Hu- 
sain’s eldest son was Muhammad Husain 
and that he was 25 or 26 years old. 
On this statement, therefore, Muhammad 
Husain could not have been more than 
17 years of age in 1902. Akbar Shah, 
it may also be noted, was an attesting 
witness to the zamaiiatnamah referred to 
in the evidence of the witness Amanat-ul- 
lah. Ho says that Muhammad Husain 
executed this zamancdnamali in favour of 
his (witness’s) master. In re-examir.ation 
he said that some one might have given 
Muhammad Husain’s age as 20 years at 
the time when this deed was executed, 
that is to say, on the 4th September 1899, 
but his statement in cross-examination 
proves quite clearly that Muhammad Husain 
could not have been of that age in 
1899. Prom this review of the evidence 
offered by the plaintiff it is perfectly 

plain that the plaintiff cannot be said to 
have established positively that the two 
appellants wore of full age when the deed 
was executed in the year 1902. The re- 
spondents’ learned Counsel, however, as has 
already been noted, contended that even if 
the burden of proof lay upon him it was 
necessary for him to give only very slight 
evidence in order to shift the burden on to the 
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defendant. He claimed in his argument that 
sufficient evidence had been given on his 
side in order to shift the burden on to the 
other side. It cannot be contended as we 
have already pointed out that any statement 
made in the endorsements of registered deeds 
can be put forward as evidence to show that 
one or other of the appellants was of a 
particular age at the time of the registration 
of one or other of the deeds. It is argued, 
however, that the recitals contained in the 
mortgage -deeds of 1900 and 1902 show that 
the defendants -appellants were of age at 
the time when the deed in suit was executed. 
We are not disposed to attach any great 
importance to the recitals in these two deeds 
one of which, viz., the deed in suit, is impeach- 
ed by the defendants as being nothing short 
of a fraudulent transaction. It is true 
that in the first mortgage of the 18th 
.Inly 1900 Muhammad Husain is described 
as haligh. Wo are not prepared to allow 
that this ststement creates any presumption 
in favour of the plaintiff’s case which 
suffices to throw tlie burden of proof upon 
the other side. In the first place it is a 
most unusual circumstance in our experience 
for any party to a contract who is in 
fact of full age to be described as haUgJi, 
In the deed to whicli we are referring, 
the first executant, Saiyed Wazir Ali, the 
grandfather of the appellants, was no 
doubt of full age on the date on which 
this document was executed. He, however, 
is not described as hciUgh and it is not 
explained why in these circumstances it 
was considered necessary to set out that 
Muhammad Husain in particular was of 
full age. As for the document now in 
suit it would be absurd to attribute any 
weight to recitals contained in it which 
purport to show that both Muhammad 
Husain and Ali Husain were of full age 
on the date when it was executed. Here 
again wo find the same curious circum- 
stance. Mehdi Husain, one of the executants, 
who was undoubtedly of full age is not 
described as haligh and again no explanation 
is offered as to why Muhammad Husain 
and Ali Husain if they were really of 
full age on the date in question were 
described as being so by the addition of 
the expression haligh. However after a 
careful consideration of the case wo are of 
opinion that even if it be conceded that 


the burden of proof of minority lay upon 
the defendants-appellants it was fully 
discharged. We have the evidence of 
Mehdi Husain himself who is the father 
of these appellants and if wo believe his 
story, Muhammad Husain and Ali Husain 
the appellants were not of full age in 1902. 
He swears that in 1900 Muhammad Husain 
was only 14 or 15 years of age and that 
in the same year Ali Husain’s age was 
10 or 11 years. Another witness of the 
defendant No. 2 is Muhammad Slier Khan. 
This witness is a talukdar who pays 
Government revenue of Rs. 8,500 and is 
presumably a person of some position and 
character. It is true he is related to the 
appellants whom he describes as being his 
nephews, their motlier being his sister. 
Muhammad Sher Klian states positively 
that Muhammad Husain is 25 or 26 years 
of age. This statement it may bo noted 
fits in exactly with the statements made 
in cross-examination by the plaintiff’s own 
witnesses. A third witness is Kudratullah, 
a zemindar wlio pays Rs. 800 Goverment 
revenue, and who knows Mehdi Husain and 
his family very well. He describes himself 
as being the maternal uncle of Muham- 
mad Husain and ho deposes to having 
remembered the time when Muhammad 
Husain was born. He was able to fix 
the year of Muhammad Husain’s birth, for 
he says that one year after the date of 
Muhammad Husain’s birth there was the 
Queen’s Jubilee. The witness is obviously 
referring to the first Jubilee of 1887 and 
according to his evidence, therefore, it 
appears that Muhammad Husain must have 
been born somewhere about June 1886. 
Accordingly in 1902, when the deed in 
suit was executed, Muhammad Husain’s 
age was only 16. Apart from this evidence 
if the burden of proof is to be laid upon 
the defendants in this case, it can hardly 
be denied that in considering the question 
whether or not the burden of proof has 
been discharged, the defendants are entitled 
to have taken into consideration the state- 
ments which were elicited from the plaintiff’s 
witnesses in their cross-examination. We 
have already pointed out that every witness 
for the plaintiff who professes to have 
any knowledge of the ages of the defendants- 
appellants made admissions which prove that 
in 1902 neither of them could have been of the 
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full age (Tf 18 years. These statemenis in 
cross-examination fit in exactly with the 
statements made by the defendants’ own wit- 
nesses and taking the two together we con- 
sider we are justified in saying that assuming 
that the burden of proving minority lay in this 
case upon the defendants-appellants, that 
burden has been amply discharged by them. 
It was suggested in the course of argu- 
ment on behalf of the respondents that if 
it were held in this Court that the Sub- 
ordinate Judge had laid the burden of 
proving minority upon the wrong party, an 
opportunity should be afForded to the plaintift 
to produce evidence to discharge the burden 
of proof if it properly lay upon him. We 
do not think that any suggestion of this 
kind can possibly be entertained at the 
present stage. The plaintifF-re.spondent 
cannot be heard to say that he has been 
put to any disadvantage or has in apy way 
been taken by surprise in this matter. The 
question of minority was distinctly raised 
in the pleadings as also in the statement 
of the defendants’ Counsel which was made 
in Court previous to the framing of the 
issues. The plaintiff must have been well 
aware that these appellants were trying to 
e.scape liability by pleading minority and 
tilthough it may be said that the plaintiff 
did not directly offer any evidence as to 
the age of these defendants, it is nevertheless 
obvious that his witnesses in cross-examina- 
tion made out the case which these defend- 
ants-appellants were seeking to prove. 
Again the plaintiff could not fail to be 
aware that the three witnesses who were 
examined for the defence also gave evidence 
fo show that these two appellants were 
minors at the date of the mortgage 
in suit. In these circumstances if the 
plaintiff was not content to abide by 
the evidence already given and if he had 
at his command any evidence which might 
have rebutted the statements already made, 
it was his duty to ask the Court for an 
opportunity to put that evidence before it. 
Nothing of this sort appears to have been 
done and the plaintiff cannot now take 
shelter under a plea that he was placed at 
a disadvantage by reason of the second 
i.s.sue in the ca.se not having been ca.st in 
the proper form. In this connection we 
may refer to a decision of their Lordships 
of the Privy Council reported as Chmdra 


Kunwar v. ChaudUrl Nnrpiif Singh (1), a 
, case wliicli was* referred to in the course 
of arguments by tlie respondents’ learned 
Counsel. In tliat case one of the matters 
in dispute was whether one of the plaintiffs, 
llaja Makund Singh, was or was not 
the adopted son of Kaja Kishen Singh. 
/The Court of first instance had held that 
lie was the adopted son of Kishen Singh, 
On appeal the High Court reversed this 
decision and one of the questions before 
their Lordships of the Privy Council was 
as to whether or not the burden of proof 
.in this matter of adoption bad been properly 
allocated. On behalf of Makund Singh it 
was pleaded before tlieir Lordships that 
the question of adoption had not been 
properly tried and tliat no specific issue 
had been framed on tlie point. It was 
suggested, tliorefore, that if their Lord.ships 
were of opinion that tlie decision of the 
High Court was erroneous, the case sliould 
be remanded to allow of a decision on the 
question of adoption under an issue raised 
for that particular purpose. Their Lordsliips 
declined to accede to this suggestion on the 
ground tliat the plaintiff, Makund Singh, 
was well aware that the question of adoption 
would be raised and that documents liad 
been put forward in the course of the trial 
the only oliject of the production of which 
could have been to establish the fact of 
adoption. Notwithstanding, therefore, the fact 
that no specific issue on the question of 
adoption had been raised their Lord.ships 
declined to .send the case back for furtlier in- 
quiry on this point; and similarly in the case 
now before us we are satisfied that it would 
be most improper now that the case ha.s 
been tlirough two Courts * to give the 
plaintiff any further opportunity of proving 
that the defendants-appellants were of age 
at the date when the contract in suit was 
entered into. As we have pointed out this 
matter was brought plainly to the plaintiff’s 
notice in the pleadings and in the prelipiinary 
proceedings before the lower Court and he had 
every opportunity if he so cliose to put forward 

(3) 29 A. 184 (P. C.); 1 1 C. W. N. 321; 4 A. L. J. 
102; .5 C. L. J. Ilf); 17 M. h. J. 103; 2 M. L. T. 109; 
9 Bora. L. R. 207. 

* This (leoi«ioa IxM'ng uric on a first ajipcal the 
worfis “ two Courts” nfipoar to bo simply a clorical 
mistako, — 
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any evidence which was available to him to 
prove that the appellants were of full age. We 
decline, therefore, to allow any further inquiry 
to take place on this point. Our finding is 
that the defendants-appellants were at 
the date of the execution of the mortgage- 
deed in suit minors and that so far as 
they are concerned, the contract in suit is 
not binding upon them. This finding is 
suflScient to dispose of this appeal. 

We allow the appeal and modify the 
decree of the Court below by declaring 
that the mortgage of the 23rd July 1902 
is not binding upon the defendants-appel- 
lants’ shares in the property specified in the 
mortgage-deed and that consequently so far 
as these defendants-appellants are concerned, 
the plaintiff’s suit must be dismissed with 
costs. The respondent No. 1 will pay the 
costs of this appeal. 

Appeal allowed* 


MADRAS HIGH COURT. 

Second Civil Appeal No. 467 of 1913. 

September 9, 1914. 

Present: — Mr. Justice Ayling and Mr. Justice 
Hannay. 

RAJAMMAL and another — Defendants 
Nos. 2 AND 3 — Appellants 
versus 

MAHADEVA YOGI and another— 
Plaintiff AND Defendant No. I — 
Respondents. 

PonsettsioHy suit for — Trespasser^ ejectment of — Tres- 
passer can question plaintiffs title — Consideration-— 
Pleadings. 

A person in possession can resist a suit for 
ojoctment against all but the true owner. In 
other words, it is always open to a person sued in 
ejectment, oven though his possession is that of a 
trespasser and without title, to show that the assign- 
ment to the plaintiff was only a sham transaction 
and to resist the suit on this ground. 

Mulji Oovindjiv. Nathuhhai Ki rachandf 15 B. 1, 
relied upon. 

Trimhak Bhikaji v. Shankar Sham BaOj 12 Ind. Cas. 
682; 36 B. 37; 13 Bom. L. R. 947, explained. 

Second appeal against the decree of 
the Court of the Subordinate Judge of 
Tanjore, in Appeal Suit No. 1024 of 1911, 
preferred against that of the District 
Munsif of Tiruvadi, in Original Suit No. 
106 of 1911. 


Mr. T* F, Muthukrtshna Atyar^ for the 
Appellants. 

Messrs. (7. F. Ananthakrtshna Aiyar and 
P. 8. Vydyanatha Aiyar, for the^spond- 
ents. 

JUDGMENT. — The plaintiff (respondent) 
sued for possession of a house which he pur- 
chased from a widow Balasundari Ammal 
(deceased before suit) by a registered sale- 
deed (Exhibit B). Appellants were the 
contesting defendants (Nos. 2 and 3). 
They impugned Balasundari Ammal’s right 
to alienate the property and further con- 
tended that the sale by Exhibit B was 
a purely nominal transaction. 

The District Munsif found that Bala- 
sundari Ammal had only a widow’s estate 
in the property, and further that Exhibit 
B did not evidenco a real sale and plaint- 
iff obtained no title to the property 
under it. He, therefore, dismissed the suit. 

The Subordinate Judge on appeal set 
aside the dismissal and gave plaintiff a 
decree. He found (therein agreeing with 
the Munsif) that an adoption set up by 
appellants was invalid and that they were 
not the reversioners to Balasundri’s husband. 
He, therefore, held that it was not open 
to them to question the alienation (Exhibit 
B) and its consideration. 

In so far as the transaction was attacked 
on the ground that it was in excess of 
a widow’s powers of alienation, the Subor- 
dinate Judge is quite correct; but he 
appears to have overlooked the fact that 
this is not the only plea set up by the 
appellants and found in their favour by 
the District Munsif. The general principle 
is that a person in possession can resist 
a suit for ejectment against all but the 
true owners and whether appellants are 
reversioners or not, it is open to them to 
show if they can that respondent’s sale- 
deed is a purely nominal transaction, 
never intended to be given effect to and 
absolutely void in law. 

Respondent’s Vakil argues that a person 
in possession without title cannot question 
the real nature of a registered document 
relied on as title by a plaintiff in an 
ejectment suit, and he relies on Trimbdk 
Bhikaji v* Shankar Sham Rao (1). We 
have carefully considered the judgment 

(1) 12 Ind. Cas. ^2; 36 B. 37; 13 Bom. L. R. 947, 
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iu that case. It contains one passage which 
certainly lends support to respondent’s 
contention, but reading the judgment as a 
whole we doubt if the learned Judges 
intended their remarks to‘ cover a case 
like the present. They were considering 
the view of the lower Appellate Court 
in that case, wliich had held that it was 
open to the first defendant therein (a 
mere trespasser as in the present case) to 
avail himself of all such grounds of attack 
as might have been raised by the plaintiff’s 
alienor if she had sued to set aside the 
sale. They pointed out the fallacy of this 
view; and in this we respectfully agree. But 
we are not satisfied that they intended to 
lay down that it was not open to the 1st 
defendant to show that the alienation to 
plaintiff was an absolute nullity: if they 
did, we must equally respectfully dissent. 
We may refer to an earlier case of the 
same Court Mnljl Ooviiidji v. Nathnbai 
llirachmid (2) in which Sargent, C. J., 
and Bay ley, J., clearly said that it was 
always open to a person sued in ejectment 
to show that the assignment to the plaint- 
iff was only a sham transaction and to 
resist the suit on this ground. In this 
view we agree. 

We must, therefore, set aside the decree 
of the lower Appellate Court and rmand 
the appeal for re -hearing and disposal in 
the light of the above remarks. Cost will 
abide the result. 

Appeal allowed, 

(2) 15 B. 1. 


PUNJAB CHIEF COURT. 

Skcond Civil Appeal No. 841 op 1910. 
April 27, 1914. 

Present: — Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai. 

HIRA L AL — Plaintiff — Appe llant 
versm 

CHAN AN KHAN and others — Dependants 
— Respondents. 

HegifitratiOfi — Notice — Cieil Procedure Code (Act V 
of 1308,), r, -Interest after date of suit — Discre- 
tion, 

The mere fact that a persDn resides at the ]>]aee 
where a deed is registered is insufficient to lix him 
with notice of the deed. 


Where tho!delay in the decision of a case is wholly 
duo to some orroiiooiis action of the plaintiff, the 
Court is justified in not awarding, under section 34* 
Civil Procedure Code, 1908, further interest after the 
institution of the suit u])to the date of the realization 
of tho decretal money. 

Second appeal from the decree of the 
Divisional Judge, Amballa Division, dated 
the 27th October 1909, affirming that of 
the District Judge, Amballa, dated the 
29th August 1906, dismissing the claim. 

FACTS. — Plaintiff sues to recover 
Rs. 1,024 from defendants with a lien on the 
properties mentioned in the plaint. The 
facts are briefly these: Defendant No. 1 
is a contractor in the Canal Department 
and took advances of money from 
plaintiff from time to time in a current 
account, which he opened with plaintiff 
on 19th February 1904. Shortly after this 
defendant No. 1 executed a registered agree- 
ment on 28th February 1904, binding himself 
that he would pay to plaintiff all cheques 
and other payments received from the 
Canal Department in respect of contract 
work done by him (defendant No. 1). The 
agreement also provided that defendant 
No. I’s inovefCble and immoveable property 
will be subject to a chargo of the money 
then duo, or which may hereafter become 
due to plaintiff. On 11th May 1905 
defendant No. 1 made up accounts with 
plaintiff and signed a balance for 
Rs. 799-6-0 in favour of plaintiff, payable 
witli interest at Re. 1-9-0 per cent, per 
month. 

Defendant No. 1 executed a mortgage-deed 
in favour of defendants Nos. 2 and 8 on 
20th August 1904 to whom he owed money, 
hypothecating his three houses, two boats 
and cattle, and also paid defendants Nos. 
2 and 8 certain monies w^hich he obtained 
from the Canal Department for contracts 
done by him. 

Plaintiff alleges that defendant No. 1 had 
no right to execute this mortgage-deed or 
give the money he received by cheques from 
the Canal Department to defendants Nos. 2 and 
8 contrary to his agreement with plaintiff, 
which created a prior lien in the latter’s 
favour. Plaintiff accordingly sues to recover 
Rs. 799-6-0 principal, with Rs. 124-9-0 
interest and Rs. 100 as damages provided 
for in the agreement in case of its terms being 
.disregarded, from three houses in Rupar, 
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two boats N^os. 9 and 11 and a oheqLuo for 
Rs. 377 payable to defendant No. 1 by 
the Canal Department and other moveable 
and immoveable properties of defendants. 

Defendant No. 1 did not appear to defend 
the suit, thouprh served with summons, and 
the case proceeded e,r partp. against him. 
However, ho had put in a written reply before 
the suit was dismissed in default of plaintiff 
under section 102, Civil Procedure Code, 
supporting the pleas of other defendants, but 
did not come forward again after the case 
was restored to tile. 

Defendants Nos. 2 and 3 raised the 
following pleas : — 

1. Plaintiff cannot sue alone without 
joining his brothers, Ralli Ram and Madho 
Ram, who constitute a joint Hindu family 
with him. 

2. Defendants Nos. 2 and 3 have no 
knowledge of defendant No. 1 having deal- 
ings with plaintiff or executing the agreement 
in plaintiff’s favour. 

3. The alleged agreement cannot be 
admitted in evidence, nor does it create 
any charge on the pj'operty mentioned in 
the plaint, and plaintiff cannot recover 
his money from the property which is 
mortgaged in good faith to defendants 
Nos. 2 and 3 by mortgage-deed, dated 
20th August 1004, to secure debts due to 
them. 

4. Defendants Nos. 2 and 3 got the 
cheque for Rs. 337 attached in execution of 
their decrees against defendant No. 1. 1’wo 
of the houses were previously mortgaged and 
other money was paid by defendant No. 1 
to defendants Nos. 2 and 3 in satisfaction of 
debts. 

5. Plaintiff had no cause of action against 
defendants Nos. 2 and 3. 

JUDGMENT.—The facts of this case 
are fully given in the judgments of the 
lower Courts and need not be repeated 
here. The two points which require de- 
termination are (1) what amount, if any, 
is the plaintiff entitled to recover from 
Chanan, defendant No. 1; and (2) whether 
the defendants Nos. 2 and 3 are liable 
to refund to the plaintiff the money which 
they have recovered from the common debtor ? 

On the first point it is not disputed by 
Mr. Sham Lai who appeared for Chanan 
that the lower Courts found, and that 


finding was uphold by the Chief Court, 
that defendant No. 1 had settled his account 
with the plaintiff on the 11th May 1905, 
and struck a balance for Rs. 799-7 with 
interest at Re. 1-9 per cent, per mensem. 
The plaintiff is, therefore, clearly entitled 
to a decree against Chanan for that 
amount and interest from the date of 
the balance to the date of the institution 
of the suit which comes to Rs. 124-9. We 
cannot, however, decree the claim for 
damages, nor do wo see any sufficient 
reason for allowing, interest after the date 
of the suit. The delay in the decision of 
the case is wholly due to the erroneous 
action of the plaintiff in impleading de- 
fendants Nos. 2 and 3, and this conduct 
on his part must militate against the prayer 
for the award of interest. We, therefore, 
decline to exercise our discretion under 
section 34, Civil Procedure Code, and refuse 
to grant the interest after the date of the 
institution of the suit. 

As to the liability of the defendants Nos. 
2 and 3, an elaborate argument has been 
addressed to us on sthe point of law which 
can only arise if the finduig on the question 
of notice is in favour of tlie plaintiff*. It 
appears from the remarks at page 8, lines 
10 to 12 and 28 to 35 of the paper- 
book, that the learned Divisional Judge 
intended to hold that the plaintiff had 
failed to establish his contention as to the 
defendants Nos. 2 and 3 having notice of 
the deed in his favour before they recovered 
their debt from the debtor. Tf there had 
been a clear finding on this point we 
would have been precluded from disturbing 
it in this further appeal which has been 
admitted under section 70 (1) {b) of the 
Punjab Courts Act. In the absence of 
such a finding, wo have allowed the appel- 
lant’s Counsel to attempt to satisfy us by 
evidence on tl.c record that his client had 
di.scharged the onus of proving that defend- 
ants Nos. 2 and 3 had notice of the con- 
tents of the deed on which the plaintiff’s 
ca.se is based. The only evidence whicli 
was relied upoxa in this connection is the 
statement of Lachman Singh, a witness for 
the plaintiff, to the effect that he men- 
tioned the existence of the deed to one 
Chajju, an agent of the defendants. I’his 
statement coupled with the fact that tlie 
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deed was registered at Hupar where all 
the parties reside, is the oi^ly material 
upon which we are asked to give an 
affirmative finding in favour of the plaintiff. 
We have no hesitation in holding that 
this is wholly insufficient to discharge 
the onus and that the plaintiff has failed 
to fix defendants Nos. 2 and 3 with the 
knowledge of the contents of this deed. 
It is clear that in the face of this adverse 
finding the plaintiff has no case, and the 
question of law argued before us does not 
arise. We, accordingly, dismiss the appeal 
of the plaintiff against defendants Nos. 2 and 
3 with costs. 

The appeal of the plaintiff is accepted 
to this extent that he is granted a decree 
against Chanan for Rs. 799-7 plus 124-9, 
total Rs. 924, with proportionate costs in 
the three Courts. 

Appeal partly accepted. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Civil Rivision Pltitiox No. 125 of 1912-13 
OF Pyzabad District. 

April 10, 1914. 

present : — Sir Duncan Colvin Baillie, S. M., 
and Mr. Tweedy, J. M. 

GAYA PRASAD PANDB— -Defendant- 
Appellant 
versus 

Miisammat ABBAS BANDI BIBI and 
ANOTHER — Plaintiffs — Respondents. 

Appeal — Second appeal on question of jact, when 
admissible — Law, error of — Witnesses discredited for 
general reasons — Credit of individual deponent not im- 
peaohed — Relation of paiiy or patwari, depositions of, 
weight of — Special means of knowledge — Oral evidence, 
whether to he regarded with suspicion, 

A second appeal would lie on a question of fact in a 
case where evidence is diebelieved simply because the 
witness is a Patwari or a relative of the party pro- 
ducing him, for to discredit witnesses merely for 
general reasons not affecting the particular credit of 
any individual deponent is to commit an error of 
law. 

Where the witnesses are respectable aged persons 
whose distant relationship to the party producing 
them gives them special means of knowledge of the 
matters they depose to, their evidence ought not to 
be necessarily disbelieved, nor should verba! evi- 
dence be neceaaaiily regarded with suspicion in 


cases where only verbal evidence is ordinarily pro- 
curable. 

Appeal from the decree of the Commis- 
sioner, Pyzabad, dated 18th July 1913. 

JUDGMENT. 

Batllie, S. M. — (April Isf, 1914). — The suit 
i.s for resumption of a muafi. The lower Courts 
have concurrently found that 50 years’ posses- 
sion and two predecessors-in-interest of the 
present muafidar have not been proved. 
Appellant has shown that the muafi was 
recorded in his father’s name at the 
First Regular Settlement, 45 years before 
the date of the suit. He also produced 
three witnesses who gave evidence that 
the muafi was of 80 years’ standing and 
had been held by appellant’s grandfather, 
and, one witness said, by liis great-grand- 
father. The Court of first instance con- 
sidered that the verbal evidence was 
insufficient on the grounds that two of 
the witnesses were related to the appellant, 
and that the third witness was a very 
chance witness.” The Deputy Commissioner 
in first appeal laid down that verbal 
evidence must be regai'ded with suspicion 
unless the witnesses are of an unusually 
trustworthy character. The Commissioner 
held that no second appeal lay. The case 
is one of a type in which only verbal 
evidence would ordinarily be procurable 
for the period preceding the First Regular 
Settlement. What the appellant had to 
prove by verbal evidence was simply that 
the muafi bad been in existence five years 
before it was recorded at Settlement, and 
that his grandfather had held it. It has 
been held in a succession of cases that 
to discredit witnesses merely for general 
reasons not affecting the particular credit 
of any individual deponent is to commit 
an error of law, which can be subject of 
a special appeal. 

Thus second appeals were allowed on 
questions of fact, when evidence was dis* 
believed, simply Ijecause the witness was 
a relative of plaintiff; also where a witness 
was disbelieved simply because he was a 
Patwari, It appears to me that the grounds 
on which the evidence for the appellant 
has, in this case, been rejected, are of the 
character referred to in these rulings. The 
witnesses were respectable aged Brahmans 
whose distant relationship to the appellant 
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gave them special means of knowledge 
of the matters to which they deposed. The 
Deputy Commissioner expressly lays down 
that verbal evidence is to be regarded with 
suspicion, and, in so doing has, in my 
opinion, committed an error of law which 
allows a superior Court to interfere in second 
or third appeal. I do not think that there 
was any reasonable ground for the objec- 
tion from consideration of the evidence for 
the appellant in this case. There does not 
appear to me to be the slightest doubt that 
it is a fact that appellant’s grandfather 
held this land rent-free, and that the grant 
was given before annexation. In these 
circumstances, I ' would hold that section 
107 H applies, cancel the orders of the lower 
Courts and direct that the appellant should 
hold as an under-proprietor on payment of 
the revenue plus 50 per cent, maltkana. 
Appellant should get his costs, as from the 
first he admitted his liability to payment of 
rent under section 107 H. 

Tweedy, J. M. — I concur. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2589 op 1912. 

August 19, 1914. 

F resent: — -Mr. Justice Ayling and 
Mr. Justice Tyabji. 

KANDURU VENKATA SESHAYYA, 
MINOR, BY NEXT PRIFND, ITT YALA SESHAYYA 
— Plaintiff — Appellant 
versus 

ADAM SAIB AND OTHERS — Defendants 
— Respondunts. 

Registration Act C^ VI o/ 1908J, s. 49 — Evidence Act 
(I of 1872^ s. 66 (b) — Jin registered lease — Esse^itiul 
term of tenancy — Proof —Evidence. 

If a deed of lease is inadmissible in evidence for 
want of registration, it cannot be received in evi- 
dence to prove an obligjition contained therein to 
remov’o reeds from the leased land when the 
obligation was a condition of the tenancy and a con- 
sideration for ftxing a low rent, nor can secondary 
evidence be adduced to prove the obligation. 

Second appeal against the decree of 
the Court of the Subordinate Judge of 
Kurnool, in Appeal Suit No. 232 of 1911, 
preferred against that of the District 
Munsif of Kurnool. in Original! Suit No. 

l80ofl9U. 


Mr. K. Bamanath Shenat, for the Appel- 
lant. 

JUDGMENT. — There is no admission l)y 
defendants in the pleadings of any obliga- 
tion to remove the nattu reeds and it 
cannot be held that the existence of this 
obligation is not in issue between the 
parties. The ruling in Chedamhai am Ghetty 
V. Kurunalyavalungoptdy Taver (l) has, there- 
fore, no application. 

It is contended for appellant that the 
lease-deed, though inadmissible as a lease- 
deed for want of registration, may never- 
theless be received in evidence to prove a 
contract on the part of defendants to re- 
move the reeds. It is clear from the 
plaint that this alleged obligation was a 
condition of the tenancy in consideration 
of which a low rent was fixed; and that 
the obligation cannot be dissociated from 
the other terms of the lease. To allow 
the lease-deed to be adduced in proof of 
this obligation ^ would be to contravene 
the provisions of section 49 of the Regis- 
tration Act. 

We have considered also whether second- 
ary evidence might be adduced under 
section 65 (5) of the Evidence Act in 
proof of the alleged admission in Exhibit 
A. It has, however, been explicitly laid 
down by this Court that such an evasion 
of the provisions of the Registration Act 
cannot be permitted. Vide Divethi Varada 
V. Krislinasawmi (2) and Sambayya v. Gan- 
gayya (3). 

We must dismiss the appeal. 

Appeal dismissed, 

(1) 3 M. H. C. R. 342. 

(2) 6M. ll7;7Ind.Jiir. 76. 

(3) 13 M. 308 at p. 312. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 71 op 1913. 

July 29, 1914. 

Present : — Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Banerji. 
Saiyed ABUL HASAN and another — 
Plaintiffs — Appellants 

i'erst4« 

Saiyed AZIZ AHMAD and others — 
Defendants — Respondents. 

Civil Procedure Code {Act V of 1908^, s. 92, nhethef 
applies to private trttsts. 
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The provisions of section 92, Civil Procedure Code, 
apply only to a trust for a public purpose and a 
suit relating to a private trust is not maintainable 
under those proWsions in the Court of a District Judge, 
but in an onlinary (l^ivul Court. 

First appeal from the decision of lie 
District Judge of Aligarh, dated 9th October 
1912. 

Mr. A, Haidery for the Appellants. 

The Hon’ble Dr. Siindar L'll and Mr. 
Vishnu Ram Mehta^ for the Respondents. 

JUDCxMENT. — This appeal arises out 
of a suit in which the plaintiffs sought 
a declaration that certain sale-deeds and 
leases should be declared null and void 
and cancelled and th«at the plaintiffs or 
some other persons should be appointed 
mutwalUs to manage the property .speciHed 
in the plaint and therein called Mauza 
Satpura, Perganah Bilram, and that the 
defendants of the third party should be 
dispossessed. There is a further prayer 
that the defendants of the .second party 
should he removed from their office as 
mutwallis. 

The suit was brought in the Court 
of the District Judge under the provisions 
of section 92 of the Code of Civil Procedure. 
It is alleged that the property in question 
was dedicated to the expenses of the tomb 
of one Salah-ud-Diu Chisty, that the 
plaintiffs and the defendants of the first 
and second party were the descendants of 
the saint, that the defendants of the 
second party had made the leases and 
sale-deeds in contravention of the trust 
and had thereby proved themselves unworthy 
of being any longer mutwallis. The real 
object of the suit is to get hack the 
property sold and as might be expected the 
defendants of the first and second party 
take very little interest in the matter. 
Having got the money which was payable 
under the leases and sale-deeds the de- 
fendants of the second party would probably 
not be displeased if their transferees were 
dispossessed. Even the plaintiffs themselves 
have not always treated the propeHy as 
toakf. It is said, however, that they have 
repented and would in future he good 
and faithful trustees. 

Section 92 of the Code of Civil Procedure 
provides that in the case of any alleged 
breach of any express or construc- 
tive trust created for public purposes 


of a charitable or religious nature 
# # * # Advocate-General” (in 

these Provinces the Legal Remembrancer) 
“or two or more persons having an inter- 
e.st in the trust and having obtained the 
consent in writing of the Advocate-General 
(the Legal Remembrancer) may institute 
a suit, whether contentions or not, in the 
principal Civil Court of original jurisdic- 
tion, or in any other Court empowered in 
that behalf by the Local Government with- 
in the local limits of whose jurisdiction 
the whole or any part of the subject- 
matter of the trust is situate, to obtain a 
decree”, among.st other things, for the 
removal of trustees and the appointment 
of new trustees and the vesting of the 
trust property in the new trustees so 
appointed. 

It is necassary in order that the plaint- 
iff.s should maintain the present suit that 
they should establish the existence of a 
trust for “public purposes of a charitable 
or religious nature.” Very little evidence 
was given as to the origin of the alleged 
trust. The learned District Judge at page 
17 of his judgment says; “There is a 
paper which 1 found on tho file received 
from the office of the Collector of Etah. 
It is clearly a translation of an ancient 
document. It appears to be a snnad of 
some Emperor. It relates in terms to 
the village of Satpura and is headed with 
a reference to Salali-ud-Din Chisty. It 
says; ‘Be it known that Mauza Satpura 
was granted to Hafiz Amirullah for the 
dargah without any co-sharer with effect 
from 1174 FaaU and, therefore, having given 
the said village to the possession of and for 
the expenses of Hafiz Amirullah it is ordered 
that no one should in any way interfere 
with it, and that the grantee above named 
should perform the services of the same 
dargaJi, spend the income on his sub- 
sistence expenses as well as in the main- 
tenance of the said dargah' ” This docu- 
ment was not apparently proved, but the 
learned Judge was prepared to act upon 
it and we are disposed to do the same. 
There is farther the fact that the village in 
question has always been revenue free, 
which, no doubt, suggests that it has 
always been held at least for a “religious 
purpose.” The oral evidence shows that 



INDIAN OASES, 


068 


Vcl. XXV] 

RAM LOT AN V, COURT OF WARDS,, AJODHYA ESTATE. 


for many years a small sum has been 
expended in connection with the shrine, 
but far the larger portion of the income 
has been expended by the descendants 
of the saint upon themselves. There is 
also some evidence that food is distributed 
and alms given at the shrine on occasions. 
Wg think it is quite unnecessary for us 
in the present suit to determine whether 
or not a valid trust under the Muham- 
madan Law was created. What we have 
to do is to see whether or not it has 
been established that there was a trust 
for a public purpose. If there was no such 
trust then the provisions of section 92 of 
the Code of Civil Procedure do not apply. 
A suit, relating to rights as the plaintiffs 
or any other persons may have, to enforce 
the private trust would not be brought 
under the provisions of section 92 in the 
Court of the District Judge, but in the 
ordinary Civil Court. In our opinion it 
is impossible to hold upon the evidence 
that the existence of any trust for a 
public purpose has been established. There 
is no evidence that there was even a mosque 
at the time of the grant. The absence 
of mention of mosque suggests that none 
existed. The grant was in fact to a descend- 
ant of a pious Musalman for his own 
expenses and the up-keep of the tomb of his 
ancestor. We wish to say that we express 
no opinion one way or another on the 
question of the existence of a valid wakf 
under the Muhammadan Law. 

Under these circumstances the appeal 
fails and is dismissed with costs, including 
fees on the higher scale. 

Appeal dismissed. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Petition No. 69 op 1912-13 of Gonda 
District. 

April 10, 1914. 

Present : — Sir Duncan Colvin Baillie, S. M., 
and Mr. Tweedy, J. M. 

RAM LOT AN — Plaintiff — ^Appellant 
versus 

COURT OP THE WARDS, AJODHYA 
ESTATE, AND OTHERS — DEPENDANTS — 
Respondents. 

' Oudh Rent Act {XXII of 1886), m. 61 and 108 
(10)— Ejectment of tenant for non-payment of arrears 


of rent as decreed by first CoH}t—Rent, amount of, sub' 
sequentty reduced in appeal —Decree of first Court not 
final — Illegal ejectment — Recovery oj possessiouy tenant 
entitled to sue for. 

The ejectment of a tenant under section 61 of the 
Ondh Rent Act for non-payment of arrears of rent 
as decreed by the first Court is illegal if the amount 
so decreed is subsequently reduced, however 
slightly, by the Appellate Court, inasmuch as the 
decree of the first Court is not final. The tenant, 
if so ejected, is, therefore, entitled to recover posses, 
sion under section 108 (10). 

Appeal from the decree of the Commis- 
sioner, Pyzabad, dated 14t)i April 1913. 
JUDGMENT. 

Baillie, S. M. — {March 28^/q 1914). — 
This is a suit for recovery of posses- 
sion under section 108 (10) by a per.son 
who was ejected under section 61 for 
non-payment of dcci-eed arrears of rent. 
The claim that appellant has under-pro- 
prietary rights and was, therefore, impro- 
perly ejected has not been pressed before me, 
and it appears to be rightly abandoned. It 
is claimed, however, that the ejectment was 
impn^per on the ground that the decreed 
rent for which ejectment tot)k place was 
subsequently in appeal reduced in amount 
by the District Judge. The decree in 
respect of which the notice under section 61 
issued was for Rs. 1,589-5-11. The Judicial 
Commissioner subsequently reduced the 
amount by Rs. 195-15-9, so that the amount 
which Avas finally found to be due from the 
appellant Avas only Rs. 1,393-6-2. A judg- 
ment by Mr. J. B. Thomson (Petition No. 5 
of 1904-05 of Gonda District, decided on 
lOth January 1905), when Member of 
the Board, is produced before me, and 
Mr. Thomson found that an ejectment 
under section 61 was improper when 
it was subsequently found that the entire 
amount demanded was not due from the 
judgment-debtor. With this opinion I agree. 
It is urged that the reduction made by the 
District Judge Avas not of a very large 
amount and that appellant has paid nothing; 
but the fact remains that the demand made 
from him was more than the sum found to be 
really due from him, and more than the 
landholder was entitled to demand. Appel- 
lant raised this objection in the section 61 
case, and asked that the proceedings should 
be held over till the decision of the District 
Judge. When this was refused, the decree- 
holder took the responsibility of upholding 
the decree in its entirety, I think that 
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the ejectment for a sum larger than was 
really due was an illegal one. Appellant 
was on this ground entitled to recover pos- 
session. 

I would allow this appeal, cancel the 
orders of the lower Courts and decree the 
claim of the appellant with costs through- 
out. 

Tweedy, J. M . — {April lO^A, 1914.) — 
I quite agree. If the decree under sec- 
tion 61 (1) is not a final decree, the 
landholder takes the risk of having 
the ejectment proceedings set aside and 
the case re-opened if the decree is altered in 
appeal. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civin ArrEAr. IS'o. 563 op 1912. 

March 31, 1914. 

Present: — Mr. Justice Tyabji and Mr. Justice 
Spencer. 

Sri Sri Sri BRUNDAVANA CHAISTDRA 
HARISHCHANDANA JAGADDUVA 
RAJAH BAHADUR— Plaintipp— 
Appellant 
versus 

PRAGADA RAMMAYYA and another 
— Defendants — Respondents. 

Madras Estates Land Act (I of 1908), 3, 6 and 161 

•— Banjar land granted on mokhasa tenure ly life- 
tenant --Tenant in possession on datCj Estates Laml Act 
came mtoforcej right of— T resumption — '*Old waste'\ 
definition of. 

The presumptifm of an occupancy right raised in 
favour of a ryot in a zemindar i should also be ex- 
tended to a ryot to whom hanjar lands (situated in 
a zemindari) were let at a favourable rate of rent 
for bringing them into cultivation. 

Cheekati Zemindar v. Banasooru Tfhora, 23 M. 318, 
followed. 

Such a ryotf if in possession on the date the 
Estates Land Act came into force, acquires by virtue 
of section 6 of the Estates Land Act an occupancy 
right in such land. 

To legalise such acquisition, it is enough if the 
land granted formed part of a zemindari^ and it does 
not cease to be such merely because it was obtained 
on mokhasa tenure from a female who had merely life- 
interest in the zemindari. 

Modhu Sudan Singh v. JRooke, 26 C. 1 (P. C.); 1 
C. W. N. 433; 24 1. A. 164, distinguished. 

Land continually undercultivation since 1884 cannot 
he classed as “old waste” within the meaning of sec- 
tion 3 (7) of the Estates Land Act. 

Second appeal against the decree of the 
District Court of Ganjam at Berhampore, in 
Appeal Suit No, 35iof 1907, preferred a^iqst 


that of the Court of the District Munsif of 
Sompeta, in Original Suit No. 617 of 1901. 

FACTS. — One Radhika Patta Mahadevi, 
zeruindami of Tekkali, granted certain hanjar 
lands on mokhasa tenure to her brother, one 
Viswanadha Singh, on 14th December 1874. 
These lands were leased by him to one P. 
Rammayya Naidu for bringing them into 
cultivation on 11th November 1884. He in 
turn granted them to certain tenants for 
improving them, and they executed to him 
what is called an ahadani muchalika. The 
zemindami subsequently died leaving behind 
her two daughters, the plaintiffs in the suit. 
Viswanadha Singh, the mokkasadar, relin- 
quished all his rights in favour of the plaint- 
iffs i.e.y bis sister’s daughters. The present 
suit is by the plaintiffs to eject the tenants 
let into the lands by Viswanadha Singh. T^e 
2nd defendant pleaded thai he acquired a 
right of permanent occupancy in the land 
and he cannot be ejected therefrom. The 
District Munsif held that the suit land was 
an immemorial waste leased out for bringing 
it under fit cultivation and that such leasing 
is beneficial to the estate, and is binding on 
the plaintiffs. He accordingly dismissed the 
suit. On appeal by the plaintiffs to the District 
‘ Court, the District Judge held that as the 
2nd defendant was let into possession of 
zemmdari land for cultivation purposes, the 
presumption is that he acquired the ordinary 
incident of ryoiwari tenure and that apart 
from it he acquired permanent rights of 
occupancy in the land by virtue of section 
6 of the Estates Land Act, and no case of 
ejectment was made out; but he decreed in 
modification of the decree of the lower Court 
rent for twelve years, and in other respects 
dismissed the appeal. The plaintiffs then filed 
the present second appeal to the High Court. 

Dr. S. SwaminathaUf for the Appellant. 

Mr. V, Eamesam, for the Respondents. 

JUDGMENT, — This appeal arises out of 
a suit for ejectment. It is argued before us 
that the learned District Judge was wrong 
in proceeding on the basis that the 2nd 
defendant had occupancy rights in the lands 
from which the plaintiffs wish to eject him: 
that there is no ground on which the 2nd 
defendant could have been held to be a 
•ryot under section 3 (15) of the Madras 
Estates Land Act: that assuming that the 
second defendant could h»ve acquired thq 



INDIAN UASN». 


Vol, XXVJ 

BRUNDAVANA OHANDRA V, PRAGADA RAMMAYYA, 

gtatus of ryot, he lias not been admitted as 
guch by the landholder under section 163 
(1), and that in the event of any of these 
contentions being upheld the plaintifPs would 
be entitled to eject the 2nd defendant from 
the land. 

All these arguments so far as the present 
appeal is concerned centre round one ques- 
tion; whether a person who is admitted into 
the possession of waste lands in 1884 can 
claim the rights and rely upon the presump- 
tions in favour of ryota contained in the 
Estates Land Act. 

Section 3 (15) of the Estates Land Act is 
in the following terms; means a 

person Avho holds for the purpose of agri- 
culture ryati land in an estate on condition 
of paying to the landholder the rent which 
is legally due upon it. 

It is argued that it does not apply because 
there is no condition for payment of rent 
accepted by the 1st or 2nd defendant. There 
is, however, an agreement to pay Re. 1 per 
acre (under Exhibit A). This payment has 
been evidently considered to have been by 
way of rent. It is not within our province 
to consider in second appeal whether or hot 
the payment of this sum ought to be other- 
wise considered. But we feel difficulty in 
understanding under what other description 
it could have been held to fall. 

Another ground taken in argument was 
that section 6 of the Madras Estates Land 
Act cannot apply. For this purpose it was 
contended, that the grantor of Exhibit A 
was not a landholder as defined in section 
3 (15). The grantor was the first defendant. 
He traced his right from Exhibit N which 
refers to itself as a patta granted as 
mokhasa. It is true that Exhibit M purported 
to be for an indefinite period and the grantor 
of Exhibit M was the widow of the zemin- 
dar who had herself only a life-interest and 
could, therefore, not have made a grant for a 
period extending beyond her life, Modhu 
Sudan Singh v. Roohe (1). But, in our opinion, 
that does not affect the question whether 
it is a grant. During the continuance oif 
Exhibit M no other person could have admit- 
ted any tenant into the land except the 
grantee under Exhibit M. 

Secondly, it was contended that section 6 

(1) 25 0. 1 (P. Q.)i 1 g. W. N, 433s 24 1, A. 164, 
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could not apply because of the second sub* 
section requiring (1) that the holder should 
be a landholder and (2) that the land should 
be an estate; it may, therefore, be (so it was 
argued) that the grantor may be a land- 
holder, and that the land in question may 
not fall within the definition of an estate in 
section 3 (2): that in such a case section 6 
would not apply. For this purpose it was 
argued that the land in' question could fall 
only under clause (c) of section 3 (2) and 
that it was not a permanent under-tenure. 
This argument seems to us to be incapable 
of being supported. The clause that seems 
to us to apply is clause (a). It was argued 
that clause (a) could not apply, as if it is 
taken to include the land in question, it would 
imply that clause (e) is unnecessary. We 
are unable to accede to this argument. Then 
it was argued that clause (a) could not 
apply to parts of a zemindari. In this 
connection it is necessary to advert to the 
nature of the question with which we are 
now concerned. The question is whether a 
person in occupation is to be presumed to 
hold the land on such terms as tenants of 
zemindari lands generally hold them. That 
presumption is based on the well-recognised 
fact that the zemindar has primarily the 
right merely to collect the tax on the land 
and to retain a part of it, which part is now 
represented by the melvaram. The presum- 
ption arises from the history of land-tenures 
and of cultivation in the past and from the 
nature of the rights of the zemindar. Con- 
sidered in this light the argument is deprived 
of all point. We are of opinion that clause (a) 
is applicable. 

Finally, it was argued before us that the 
case CheeJcati Zemindar v. Ranaaooru JDhora 
(2) is not applicable inasmuch as the 
decision in that case proceeds on the ground 
(page 322) that where the generality of 
tenants in the zemindari have occupancy 
rights it is a fair presumption to raise that 
newly admitted tenants are admitted on the 
same terms. It was argued that there is no 
evidence in this case that the generality of 
the tenants in the particular zemindari liave 
rights of occupancy. This argu- 

ment omits to take into considaration the gist 
of the decision in Cheekati Zemindar 

(2) 28 M. 818, 
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lianasooru I)hora{2). That decision establishes 
that by virtue of repeated proof of the fact 
that in zemindnns the prevailing terms of 
tenancy include the right of permanent occu- 
pancy in favour of the tenant, the Courts are 
in a position to take judicial notice of the 
existence of such terras and to presume tliat 
they exist. If as is suggested before us it is 
the case of the appellant that in the particu- 
lar zemMan in question the prevailing terms 
of tenancy do not include the right of per- 
manent occupancy, it was for the appellant 
to have adduced evidence on the point. It 
is not suggested that any such evidence was 
tendered and rejected. It is not even now 
.stated to us that the appellant is desirous 
of adducing any such evidence. 

In connection with the point with which 
we have last dealt, it was argued that the 
presumption referred to is not applicable 
inasmuch as the land was waste at the time 
of the original grant. Two circa m.stances 
may be alluded to in reference to this argu- 
ment: firsts if the presumption (based on 
conformitty with general experience no less 
than on the policy of law and the history of 
land tenures) is that a ryot wlio comes into 
possession of land ready for cultivation is 
let in on terms of permanent occupancy, 
then the pre.sumption would be stronger in 
the case of one which is let in on the under- 
standing that he will make lands cultivable 
which were previously incapable of being 
cultivated. In such a case principles of 
even wider applicability form the support 
of the presumption. The other consideration 
is the terms in which old waste is defined in 
section 3 (7). The terms of that section are 
clearly inapplicable to the land in que.stion. 
This had to be conceded when it was pointed 
out that under section 3 (7) (0 land cannot 
be called old waste unless it is shown (a) 
that the land has been owned and possessed 
by the landholder or his predecessor-in-title 
for a continuous period of not less than 
ten years; 

(b) that during the said period of ten 

years the land has continuously 
remained uncultivated; 

(c) that the said period consists of a 

period 

(t) after 1908, or 

(w) partly before and partly after 1908, 
or 


(m) within 20 years before the passing 
of the Act, i. e., since 1888. 

It is the last requirement of the clause 
(iu) as stated above that is fatal to the land 
now in question being considered waste. For 
though the land was uncultivated in 1874, it 
has been continuously in cultivation since 
1884. Hence it is clear that the land cannot 
be considered old waste. 

The result is that the appeal must be dis- 
rai.ssed with costs. 

Appeal (lismissetL 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Cim Revision Petition No. 103 of 1913. 

January 29, 1914. 

Present: — Mr. Lindsay, J. C. 

SADIQ HUSAIN — Defendant — AmjcAXT 
versus 

SECRETARY of STATE Fcm INDIA 
— Plaintiff — Opposite-Party. 

Provincial Small Canxv Court)* Act (IX oj T887), 
Sch. JIj cl H— Jurisdiction of Small Cause Court— 
Fishery a ndcollection of produce^ rights of theka us to — 
Lease — License— Rent - Fee. 

A theka of a right to flgh and to collect produce is 
not a lease hut merely a license, and the money 
that the thekadar is bound to pay is not rent, but 
foe. Hence, a suit for money due under the theka 
is not exempted from the cognizaTice of a 8ma11 
Cause Court. 

Appeal against the order of the Judge of 
the Court of Small Causes, Lucknow, dated 
' 7th April 1913. 

Babu Suiheswar Bimerjl, for the Applicant. 

The Governynent Pleader, for the Opposite 
Party. 

ORDER. — This is an application in revi- 
sion against a decree of the Judge of the 
Small Cau.se Court, Lucknow, under section 
25 of the Provincial Small Cause Courts 
Act. The facts are as follows; — Sadiq Husain 
took from the Nazul • Officer of Lucknow, 
as representing the Secretary of State for 
India, a theka of a right of fishery in 
the Gomti and also of a right to collect 
certain produce from certain nazul lands 
situated close to the city of Lucknow. The 
produce included sentha, patwar, lac- of 
pipal trees and the fruits of babul trees 
grooving on nazul land. The rights to 
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fish and collect produce were put up to 
auction and were purchased hy the 
applicant foi* a sum of iis. 900. The rights 
were to extend from tlie 1st April 1911 
to the end of March 1912. Tt was alleged 
in tlie plaint that the defendant had paid 
up Rs. 514-10 out of this amount and that 
a balance of Rs. .‘185-6-0 was still due by 
him. Various pleas wore raised by way 
of defence. One plea taken was that the 
Court of Small Causes had no jurisdiction 
to entertain the suit. Another plea was 
that defendant was entitled to a set-off. 
lie complained that he had been prevented 
from taking the produce from certain 
portions of the land referred to in his 
theka. 

He set out the total amount of loss 
sustained by him as Rs. 1,500. The 
Judge of the Small* Cause Court was of 
opinion that he had jurisdiction to 
entertain the suit. The argument before 
him was that under clause 8 of the 
second Schedule to the Provincial Small 
Cause Courts Act the suit should be 
deemed a suit for the recovery of rent 
other than house rent. The learned Judge 
got over this plea by holding that the suit 
was not really one for rent, but for what 
he called ‘ contract-money.” 

In this form the finding of the learned 
Judge is no answer to the plea put 
forward by the defendant, for rent is just 
as much contract-money as any other sum 
respecting the paymoTit of which parties 
have (jome to an agreement. However I 
am not disposed to hold in favour of the 
applicant that the suit was really one for 
rent. The theka which was given to the 
applicant was not, in my opinion, a lease 
but merely a license which gave him the 
right to collect certain produce from 
nazid land belonging to Grovernraent, This 
being so, the money which he was bound 
to pay in accordance with his contract 
was not rent, but a fee which was due 
from him in respect of the license granted 
to him. In this view, therefore, it cannot 
be held in the applicant’s favour that the 
suit was one for rent so as to be exempted 
from the cognizance of the Small Cause 
Court. 

It has also been argued here in 
support of the application that the learned 
Judge ought to have gone into the question 


of set-off. Once it is conceded that the 
Small Cause Court had jurisdiction to en- 
tertain the suit the question of set-off is at 
once decided, for the amount which had 
been claimed by way of set-off exceeded 
the pecuniary limits of the jurisdiction of 
the Court. 

I can see no reason, therefore, for 
interfering in the case. I direct that the 
application be dismissed with costs. 

Applienfion rejected. 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 92 of 1914. 

August 4, 1914. 

Present: — Mr. Justice Rafique. 

Lai a BARU MAL — Plaintiff — Acpellant 
versus 

DWARKA DASS--D.ipenovxt-~. 

Respondent. 

Material alteration — Unsuccee^ful attempt, effect of. 

An unsuccessful attempt to gain by a material 
alteration in a document should not put the party 
making the alteration in the same situation in which 
that party would have stood had no alteration been 
made. 

Therefore, where the plaintiff in a suit based on a 
promissory note is proved to have altered the principal 
sum as well as the rate of interest in the note, the 
Court would not grant him a decree even for tho 
amount which the defendant admits to be duo. 

Mali Lai Sah'i i\ Monmohan Gossami, 6 C. W. N. 
.56, distinguished. 

Mungal Sen r Shankar SaJuu, 26 A. 580 (F. B.); 
A. W. N. (1903) 122, not followed. 

Civil revision against the decree of the 
Small Cause Court Judge of Saharanpur, 
dated the 31st of March 1914. 

Messrs. Harihans Sakai and Mohan Lai 
Sandal, for the Appellant. 

Messrs. Nihal Chand and JDurga Charan 
Banerji, for the Respondent. 

JUDGMENT. — This is an application 
in revision from a decree of the Small 
Cause Court Judge of Saharanpur dismiss- 
ing the claim of the applicant. The latter 
brought a suit for the recovery of 
Rs. 362-8 on the basis of a promissory note 
dated the 23rd of March 1911. It was 
alleged in the plaint that the defendant 
had borrowed a sum of Rs. 260 on the 
23rd of March 1911 from the plaintiff at 
Re. 1-8 per cent, per mensem interest and 
had given a promissory note. The defend- 
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ant oontested the claim. He said that he 
bad borrowed Rs. 150 at Re. 1 per cent, 
per mensem interest and had given a 
promissory note for that sum. He denied 
having given any promissory note for 
Rs. 250 bearing interest at Re. 1-8 per cent, 
per mensem to the plaintiff. He added 
that probably the plaintiff who bore enmity 
had altered the principal sum and the rate 
of interest in the promissory note. The 
learned Judge held that the promissory 
note had been tampered with by the plaintiff 
and that the latter was not entitled to 
get any relief in respect of it. The claim was 
accordingly dismis.sed. The plaintiff in his 
application in revision to this Court has taken 
two grounds. He challenges the finding 
of the Court below as to the alteration 
in the promissory note in suit and further 
contends that in any case his claim to 
the extent of the defendant’s admission 
should have been decreed. Apart from the 
oral evidence in the case the forgery on 
the promissory note is patent on the face 
of it. The figure 1 in 150 has obviously 
been changed into 2 and the rate of in- 
terest from Re. 1 per cent, to Re. 1-8 
per cent. The forgery is so clumsy that 
one can detect it ^vithout the help of a 
magnifying glass. The first ground, therefore, 
fails. 

An elaborate and learned argument has been 
advanced on behalf of the applicant in sup- 
port of the second plea to the effect that a dec- 
ree in terms of the admission of the defendant 
should have been pa.ssed in the applicant’s 
favour. It is argued that the promis.sory note 
is only a piece of evidence in support of the trans- 
action entered into between the parties on 
the 23rd of March 1911, If that evidence 
is tainted or unworthy of belief, the 
plaintiff should be allowed to fall back 
upon the original transaction and to obtain 
a relief on proof of it or to the extent of 
the admission of the defendant. In support 
of this contention reliance is placed on the 
following cases^ Mott Lai Saha v. Monmohan 
Gossami (1) and Mangal Sen v. Shankar Sahai 
(2). The last-mentioned case is of no 
assistance to the applicant because it related 
to a transaction of mortgage. The case 
of Moti Lai is also distinguishable inas- 

1) 6 0. W. N. 66. 

2) 26 A. 680 (F. B.); A W. N. (1903) m, 


much as in that case it was held 
that the plaint of Moti Lai Saha did not 
show that he had based his claim upon the 
promissory note in suit. In the present 
case the claim is based on the promissory 
note of 23rd March 1911. Besides the 
case of Moti Lai Saha was subsequently 
considered by a Bench of the same Court 
in Gonr Chandra Lass v. Frasanna Kumar 
Chandra (3). The principle of law applicable 
to cases like the present is discussed at 
length by the learned Judges who decided 
the case of Das. The principle is that 
an unsuccessful attempt to ’gain by an 
alteration in a document should not put 
the party in the same situation in which 
he would have at first stood. If that 
were not so, attempts at forgery would 
be safe and frequent. Taylor in his book 
on Evidence says that the grounds of this 
principle are two fold. The first is that of 
public policy, which dictates that no man 
should be permitted to take the chance of 
committing a fraud without any risk of losing 
by the event in case of detection. The 
other is to insure the identity of the instru- 
ment and prevent the substitution of 
another without the privity of the party 
concerned. In view of this principle the 
2nd contention for the applicant, i. c., that 
his claim to the extent of the defend- 
ant’s admission should be decreed, fails. 

The application is, therefore, dismi.ssed with 
costs. 

A pplicat ion d ism issed. 

(3) 33 C. 812; 3 C. L. J. 363; 10 C. W. N. 788. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Execution of Decree Appeal No. 65 ok 1913. 
April 14, 1914. 

Present: — Mr. Lindsay, J. 0. 
SANKATHA PRASAD — Decree-holder 
— Appellant 
versus 

RAJA KRISHNA DAT SINGH— 
Judgment-debtor — Respondent. 

IT. P. Court of Wards Act {IV of 1912), s, 66— 
AppHcation for execution of decree against pei'son of 
wardf whether maintainable — Procedure — Vested right. 

An application for execution of a decree against 
the person of a Ward of Court after tfee y, P, Court 
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of Wards Act, 1912, came into force, is barred by 
section 55 of the Act. 

As no one has a vested right in an older form of pro- 
cedure prescribed in a previous Act, the rules relating 
to the new procedure prescribed in the new Act 
must bo strictly followed. 

Appeal against the order of the District 
Judge, Sitapur, dated 18th August 1913, up- 
holding that of the Subordinate Judge, 
Kheri, dated 3rd May 1913. 

Mr. A. P, Sen and Babu Saltg Bam, for the 
Appellant. 

Babu Sita Ram^ for the Respondent. 

JUDGMENT. — This is a second appeal 
in the Execution Department. The facts may 
be shortly stated. The appellant here is the 
assignee of the decree which was obtained 
against Raja Krishna Dat Singh, Taluqdar 
of Oel, in the y6ar 1904. It appears that 
the Tahiqday's estate was taken under the 
Court of Wards as far back as 1896, and 
there is no dispute that it is still under the 
Court of Wards. Various applications in 
execution were made from time to time. We 
are here concerned witl) an application which 
was made on the 15th of February 1913. 
This application was directed against Krishna 
Dat Singh in person. It ^yas prayed that a 
notice might issue to the Raja to show cause 
Avhy execution of a decree should not be 
allowed to proceed against him. The judg- 
ment-debtor appeared and objected to the 
proceedings on the ground that under sec- 
tion 55 of the United Provinces Court of 
Wards Act (U.P. Act IV of 1912) the applica- 
tion could not bo entertained, inasmuch 
as that section lays down that no ward shall 
sue or be sued, nor shall any proceedings 
be taken in the Civil Courts, otherwise 
than by and in the name of the Collector 
in charge of his property, or such other 
person as the Court of Wards may appoint in 
this behalf. The Subordinate Judge gave 
effect to this objection and held that section 
55 applied to the case and that the application 
in the form in which it was presented could 
not be entertained by him. An appeal was 
taken to the District Judge. Various pleas 
were raised there, all of which wei*e decided 
adversely to the decree -holder. The decree- 
holder comes here again in second appeal and 
the same pleas are taken here which were 
taken in the Court of the District Judge. 

It seems to me that the matter can be 
disposed of in a few words* Section 55 of 


the new Court of Wards Act lays down a 
rule of procedure which must be held appli- 
cable to all proceedings taken in the Civil 
Courts after the date on which the' Act came 
into force. U. P, Court of Wards Act, 1912, 
came into force on the 1st of June 1912 and 
this application by way of execution of decree 
was made to the Subordinate Judge on 15th 
of February 1913. 

It follows, therefore, that section 55 
governs this application. It cannot be 
pleaded that by reason of the saving clause 
of the Act the applicant decree-holder 
has some vested right in some older form 
of procedure which may have been pres- 
cribed in some previous Act. There is no 
vested right in procedure and the rules 
relating to procedure must be strictly fol- 
lowed. This being the case, it neces- 
sarily follows that the decision of the 
Subordinate Judge was right. The appli- 
cant for execution of decree was bound to 
take his proceedings in the name of the Col- 
lector in charge of the property of the ward. 
As he failed to do so the application was 
rightly dismissed. This appeal fails and is 
dismissed with costs. 


Appeal dieniissed. 


MADRAS llfGH COURT. 

Second Civil Appeal No. 1567 of 1913. 
September 8, 1914. 

PresetU-.—Mr. Justice Ayling and Mr. Justice 
Napier. 

KRISHNA IYER — Plaintiff — Appellant 

vevsfis 

RAMASWAMI IYER and another-- 
Defendants— Respondents. 

Chit fuftd’—Mamger't; discretion to accept security^ 


Where according to the rules of a chit fund fcho 
prize winner had to furnish security to the satisfac- 
tion of the karaimmns or managers for the duo 
payment of the future instalments, and where the 
plaintiff, a subscriber, having drawn a prize and hav 
mg m consequence to give security for Rs 2 700* 
offered properties worth Rs. 3,000 for the* smie 
which the managers refused to accept as sufficient; 

Ke/tf, that so long as the managers wera not shown 
to have acted unreasonably and capriciously, they 
were perfectly within their rights in reftlsW to 
accept the security offered. ® 
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Bi'aiiu»tei\h v. Accithntal Death Insurance Co,, 121 
Eng. Hep. 904; 1 B. & S. 782; 31 L. J. Q. B. 17; 8 Jur. 
(n. s.) 606; 5 L. T. 650; 124 R. R. 745, foWov/vd. 

Dalhnan v. King, 4 Bing. (n. c.) 105; 5 Scotfc, 382; 
3 Hodges, 283, 7 L. J. C. P. 6; 41 R. R. 661; 132 Kng. 
Rep. 729, distinguished. 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal Suit 
No. 584 of 1912, preferred against that of 
the District Munsif of Srirangam, in Original 
Suit No. 310 of 1911. 

FACTS. — The plaintifP was a .subscriber to 
a Chit Fund conducted by the defendants who 
were its manager^. Under the rules of the 
Cfiit Fund the managers were to pay the 
successful bidder at the auction held periodi- 
cally the amount of the bid on the successful 
bidder furnishing security to the satisfaction 
of the managers for the due payment of 
future instalments.” If the prize amount 
was not paid within a week of the bidder’s 
complying with this rule, the managers were 
liable to pay interest at the rate of 36 per 
cent. The plaintiff, a successful bidder, brought 
this present suit to enforce, as against the 
managers, the payment of the prize together 
with interest at the said rate, alleging that 
properties worth far more than Rs. 2,700 for 
which the .security had to be furnished, had 
been offered. The defendants pleaded that 
the security offered was not suffcient and fo 
Avas not Oiccepted by them and besides 
contended that they had an arbitrary discre- 
tion in accepting the security t^nderotl. The 
District Munsif, holding that the properties 
offered were sufficient security, decreed the 
plaintiff’s suit. On appeal, the Di.strict 
Judge, Avhile holding that the manager.s had 
no arbitrary discretion in the matter, was of 
opinion that Courts would not interfere if the 
managers acted as reasonable men in the 
position of trustees in declining to accept the 
security. Applying the principle of the 
Trusts Act with regard to investment by 
trustees, be held that tlie properties which 
he found were worth Rs. 3,090 were .still 
insufScient as security. The plaintiff there- 
upon preferred the second appeal to the 
High Court. 

Messrs. T, J2. Venkatmaia Sastriar and 
K. S. Ganesa Iyer, for the Appellant : — The 
discretion vested in the managers under the 
Chit agreement was not arbitrary and caprici- 
ous. The Courts were entitled to interfere 
if the discretion was not properly exercised. 
Braumiieii v. Accidental Death Insurance 


ri9i4 


Go, ( 1 ) and Dallman v. King (2) . On the facts 
of this case the defendants had acted 
capriciously in rejecting the security ten- 
dered. Properties worth Rs. 3,000 were 
sufficient .security for Rs. 2,700. The Di.strict 
Judge was wrong in holding that the principle 
of the Trusts Act applied. 

Mr. T. V, Mnthuh'ishna Iyer, for the 
Respondents: — Whatever might be the view 
Avhich a Court of Law would take as to the 
sufficiency of the security, it should not 
ititerfere with the discretion vested in the 
manager by the Chit Fund rules unle.ss it was 
proved that such di.scretion was exerci.sed 
capriciously. The District Judge liad held 
that the exercise of di.scretion in this case 
Avas hona fide and rea.sonable. The Higli 
Court should not interfere. 

JUDGMENT. — The question rai.sed in this 
second appeal is, whether the defendants, 
manager.s of a Chit Fund, Avere entitled to 
refuse certain security offered by the plaintiff 
in respect of his purchase of a second in- 
stalment. The amount for which he was liable 
to give security Avas Rs. 2,700. The lower 
Appellate Court has valued the .security at 
Rs. 3,000 and holding that the defendants actetl 
as reasonable men in the po.sition of trustees 
in declining to accept the security, dismissed 
the suit. The .suit Avas to recover from the 
defendants personally interest on the Chit 
amount at tlie rate of 3 per cent, per mensem. 
The amount itself Avas deposited in Court 
Avith the written statement and the .secui-ity 
accepted, as by that time the liability of the 
plaintiff had been decrea.sed and the defend- 
ants Avere, therefore, then prepared to accept 
the .security as sufficient. 

In his able argument before us Mr. T. R. 
Yenkatarama Sastri put the case as one in 
which under the agreement the only requisite 
Avas that the security should be .sati.s factory. 
But on our pointing out that under its terms 
the security had to be to the sati.sf action of 
tlie agents, lie endeavoured to establish that 
the agents Avero bound to accept what a Court 
would think a reasonable maq should accept 
and that the lower Appellate Court having 
applied a wrong test of sufficiency, this Court 
should it.self decide on the propriety of 

(1) 121 Eng. Rep. 904; 1 B. & S. 782; 31 L. J. Q. B. 
17; 8 Jut. (n. s.) 606; 5 L. T. 650; 124 R. R. 745. 

<2) 4 Bing. (n. c.) 105; 6 Scott. 382; 3 Hodges, 283: 7 
L. J. O..P. 6; 44 R. R. 661; 132 Eng. Rop. 729. 
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the agents’ action. We are not satisfied that 
the lower Appellate Court lias applied a 
wrong test. The Court does not say that the 
Trusts Act applies to the case, although the 
learned Judge does speak of the defend- 
ants as trustees. The language used is, 

** applying the principle of the Trusts Act”, 
and we are not clear that he was not entitled 
to do so. This appeal might, therefore, be 
dismissed on the ground that his finding on 
the question of the propriety of the agents’ 
action was a finding of fact with which this 
Court would not interfere. We have, 
however, heard the case fully argued on the 
supposition that we could interfere ; and we 
are satisfied that it is not for the Courts to 
decide what was in their opinion reasonable’ 
in the circumstances, but whether there is 
evidence that the agents acted capriciously 
and unreasonably. It was argued that the 
agents had not an arbitrary power of rejection 
and that that being so, the Courts could inter- 
fere. We accept the first'proposition, but that 
does not carry with it the alternative put 
forward. 

The leading case on the point is Braun- 
stoin V. Accidental Death Insurance Co, (1). 
This authority was relied upon by the ap- 
pellant in support of his proposition, but, 
^in our opinion, it does not help him. In 
that case proof of death had to be given 
to the satisfaction of the Directors of the 
Company. The plaintiffs pleaded that the 
Directors acted capriciously in rejecting the 
proof olTerod and the defendants demur- 
red to that plea. The Court held the 
demurer was bad, stating the law to be 
that if they unreasonably and capriciously 
required evidence that was not necessary to 
satisfy them on any reasonable view of the 
case, that was not justified by the clause 
(^vide page 909). 

Reference is made in that case to Dallman 
V, King (2), wliich was also relied upon by 
the appellants. TliivS was a case of a 
repairing lease containing a clause that 
the reparis were to be inspected and ap- 
proved of by the lessor and to bo done 
in a substantial manner. The Court held 
that the gist of the agreement was that 
the work should be done in a substantial 
manner and that the other words of the 
clause could not lie road so as to impo.se 
a higher liability, bu tshould be treated as 
a clause enabling the lessor to a.scertain 


whether the work had been .so done. That 
case is, therefore, no authority in favour of 
the appellant. Accepting the authority of 
Braunstein v. Accidental Death Insurance 
Co, (1), we hold that the true te.st is 
whether the defendants have been shown to 
have acted capriciously. 

The appellant, as a second line of argu- 
ment, asked the Court to return the case 
for a specific finding on tliis point, urging the 
Di.strict Munsif had given a finding against the 
defendants on this, while the lower Appellate 
Court said nothing about it. We are not pre- 
pared to take this course. We have no doubt 
that the District Munsif’s view was sought to 
be supported in the lower Appellate Court 
and we must read the District Judge’s 
finding as negativing it. Further than that 
the finding of the District Munsif was 
clearly based on facts which were not alleged 
in the plaint and have been misunder- 
stood by the District Munsif. We agree 
with the lower Appellate Court that it 
ha.s not been shown that the defendants did 
not act reasonably, still less did they act 
capriciously; and it is immaterial whether a 
Court might have thought the .security offered 
reasonable in the circumstances urged by 
the appellant. In this view the appeal must 
be dismissed. 

On the question of costs we cannot accept 
the view of the lower Appellate Court 
that the defendants should be deprived of 
their costs because the agreement contains 
unsatisfactory clauses. Such clauses are not 
uncommon as appears from the decisions, and 
that is no ground for saddling the defendants, 
who are sought to be made personally liable, 
with costs. 

The appeal wdll, therefore, be dismissed 
wdth defendants’ costs throughout. On the 
memorandum of objections we are clearly 
of opinion that the District Judge was in 
error in treating the defendants’ claim of 
part discharge to the extent of Rs. 200 
as a set-off. We accept his finding that the 
amount thus paid was Rs. 117, not Rs. 200. 
This amount must be deducted from the 
amount decreed, and the memorandum 
allowed with coats. 

Appeal dismissed; Objection allotted, ‘ 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1114 op 1912. 
April 15, 1914. 

Present: — Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai. 

Bai LACHHMAN SINGH— Dependant- 
Appellant 
versus 

The liquidators of the INDUSTRIAL 
BAST COMPANY, Ltd.,— Plaintiffs 
" — Respondents. 

Companies Act (VI of 1882), s. 28 — Contract to take 
shares — Company y winding-up of — Share-holder, 
hahility of —Payment in cash, what constitutes — 
Agreonent not to pay price of shares in cash, when 
valid. 

If, before a contract to take shares is rescinded, 
a vrinding.np bo commenced or a concern cease 
to bo a going concern, the shareholder can no longer 
be relieved, but will be liable to be a contributory. 

The setting off of a debt due from the Company 
against future calls on shares can only bo con. 
sidered a payment in cash within the meaning of 
section 28 of the Indian Companies Act if the debt 
be due in pnesenti. 

An arrangement that a registered Company’s pur- 
chased shares arc not to be paid for in cash but are 
to be issued to the purchaser as fully paid-up shares as 
part of an advance which the Company has under- 
taken to make, is illegal if it is not made in writing 
and filed with the Registrar of the Joint Stock Com- 
panies as laid down under section 28 of Act VI of 
1882. 

First appeal from the order of the District 
Judge, Lahore, dated the 18th June 1912, 
directing that the name of the appellant be 
settled on the list of contributories as holding 
500 shares in the Industrial East Company, 
Limited. 

Mr. 0. Bevan Petman, for the Appellant. 

Mr. Obedullah, for the Respondent. 

JUDGMENT. — This appeal was originally 
set down for hearing along with Civil 
Appeal No. 1060 of 1912, as both arose 
out of orders of the District Judge in the 
liquidation proceedings relating to the 
Industrial East Company, Limited. Appel- 
lant Rai Lachhman Singh objected to his 
name being settled on the list of contri- 
butories, but the District Judge disallowed 
his objections and directed that his name be 
settled on the list as holder of 500 shares. 
From this order he has appealed. 

His objections, though lengthy, were really 
only two in number ; 

(1) That he was induced to take the 
shares by fraud and misrepresentation ; 

(2) that the shares were not to be 


paid for in cash, but were to be issued 
to him as fully paid up as part of an 
advance of two lakhs of rupees which 
the Company had undertaken to make to 
him. 

The District Judge held : — 

(1) That the allotment of shares - to 
appellant was not void on the ground of 
fraud or misrepresentation, and that no 
such fraud or misrepresentation was proved. 

(2) That the alleged arrangment re 
payment for the shares, not having been 
determined by a contract duly made in 
writing and filed with the Registrar of Joint 
Stock Companies at or before the issue of 
the shares, as laid down in section 28 of the 
Companies Act VI of 1882, was illegal and 
could not be pleaded. 

The whole history of the 'Company and 
appellant’s connection with it are given in 
full detail in the District Judge’s judg- 
ment in the other case, that of Mr. 
West, in which the appeal was disposed 
of by another Bench of this Court on 22nd 
January 1914. 

Appellant’s agreement with the Company 
dated 16th December 1908, marked L2, 
is on the record. It makes no mention 
of an advance of the two lakhs to appellant. 
The draft agreement of July 1908, marked 
LI, does mention this advance, and it 
was to be made in cash by instalments. 
Though nothing is said about this advance 
in the formal agreement we have no doubt 
that he stipulated for it, and eventually 
obtained it in promissory notes for 
Rs. 1,92,500 and by a set-off against his 
shares of a sum of Rs. 7,500. On the 
16th December he applied for 500 shares 
in the Company and these were allotted 
to him at a meeting of the Directors on 
22nd December 1908, at which Mr. Enever 
and Mr. Vaughan only were present. The 
promissory notes were issued to him on the 
16th December 1908. 

Some of the other Directors raised objec- 
tions to this advance and on 28th January 
1909 there was another meeting of the 
Directors at which the advance to appellant 
to the extent of Rs. 1,40,000 was confirmed 
and promissory notes to the value of 
Rs, 60, WO were handed back by him, and 
were cancelled. The resolution of the 
Directors runs as follows : ** In considera^ 
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ation of Rai Lachhman Singh meeting our 
wishes regarding extension of the lease 
and the return of hnwUs for Rs. 60,090 
out of Rs. 2,00,000 advanced to him as a 
loan, the Directors agree tr meet the calls 
on his 500 shares; debiting him Rs. 7 
per cent, for the accommodation in his 
general account. ” 

Now these proceedings show that the 
sliares were not originally issued to appel- 
lant as part of the advance of two lakhs. 
He applied for and obtained the shares 
in addition to getting the promissory notes, 
except that Rs. 7,500 were deducted from 
the latter and shown as credited to him on 
the shares. 

Thus on 28th January 1909 the amount 
of the loan was reduced by Rs. 60,000 
and the Directors agreed to meet the 
calls on appellant’s shares as they were 
made, charging him Rs. 7 par cent, 
presumably by way of interest. Appel- 
lant has kiraself stated that the shares 
were not given to him as a present, and 
that ho was to pay for them eventually one 
way or another. We understand that the 
amount due on each call was to be debited 
to him in the general account and would 
eventually be re-paid, in the same way as 
the loans made to him, out of the profits of 
tlie Company. 

As regards the appellant’s allegation 
that he was induced to take the shares 
through fraud or misrepresentation, we do 
not consider that either is proved. We 
have only his own uncorroborated statement 
as to representations made to him by Mr. 
E never regarding the condition of the Com* 
pany. Appellant was in debt and was 
anxious for his coal mine to be worked. 
He probably thought it a valuable property 
and that it was well worth his while to 
take shares in the Company which was 
going to work it. 

There is ab.solutely no evidence to show 
that the taking of shares by him was 
any part of the agreement between him’ 
and the Company and probably when he 
applied for them, he intended to meet 
the calls on them out of the money realised 
by him on the promissory notes. Subse- 
quent irregularities in Mr. Enever’s pi’oceod** 
ings, and the fact that the promissory 


notes were not paid when due, are nDt 
evidence of any fraud or misrepresentation 
having been practised to induce him to apply 
for the shares. 

Moreover, even if there was any such, 
his agreement to take shares was voidable 
and not void, and he took no proper steps 
to rescind or repudiate it. He admitted 
in the lower Court that he neVer even 
wrote to the Company repudiating the 
shares. He might have moved the District 
Judge under section 58 of the Companies 
Act for removal of his name from the list 
of shareholders or he might have brought 
a regular suit. He did nothing of the 
sort and we consider that it is too late 
for him to avoid the contract now that 
the Company has gme into liquidationt 
There was a similar point before the Bench 
which decided Alister ^est v. • Beni 
Persliad (1), and there certain ,authoritie.s 
were quoted in which it wa-s laid down 
that if before a contract to take share i 
be rescinded, a winding up be commenced 
or a concern cease to be a going con- 
cern, the shareholder can no longer be 
relieved, but will be liable to be a con- 
tributory. 

Appellant applied for his shares in 
December 1908, and the application for 
winding-up of the Company was not made 
till 7th October 1910. We think, having 
regard to the authorities cited in the 
judgment of this Court in Alister West v. 
Bmi Pershad (1) and to the interest of the 
creditors of the Company, that appellant 
cannot now be allowed to avoid his con- 
tract on the ground of fraud or misrepresen-. 
tation. 

Mr. Petman laid far more stress upon the 
other part of his argument which was that 
appellant had really paid for his shares in. 
full in cash. 

His argument was that appellant’s return 
of promissory notes worth Rs. 60,000 on 
the 28th January 1909 was equivalent to o' 
payment in cash within the meaning of 
section 28 of the Companies Act. 

The English authorities are admittedly 
applicable to this case as section 28 of 
the Companies Act is taken verhatim from 

(1) 24Ind.Cas. 236;165P, L. R, 1914j 69 P. R. 
1914; 113 P. W. R. 1914. 
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the Act of Parliament (30 and 31 Vic., 
O. 131). 

The first authority cited by Mr. Petman 
was In re Totter and Browns cases\ British 
Fa/rmers Pure Tdnseed Cake Company (2). 
In that case the shares had been issued 
as fully paid up shares by virtue of a 
contract not registered as required by the 
Companies Act, section 25 (corresponding 
to section 28 of the Indian Act). The 
Company issued certificates of those shares 
as fully paid-up shares. Some of them 
were afterwards transferred for value to 
a person who had no notice of any 
irregularity in their issue, and took them 
as fully paid-up on the faith of the certi- 
ficates. The Company having been ordered 
to be wound-up, tlie Official Liquidator 
sought to make the transferee liable as the 
holder of shares on which nothing had 
been paid. The Lords Justice of Appeal 
held that as against a transferee who 
took the shares without notice that they 
had not been paid up in cash, the Com- 
pany was estopped by the certificates from 
saying they had not been so paid up, and 
that the Official Liquidator was in the same 
position. 

Now this case is clearly distinguishable 
from the present one. Here there are no 
certificates that the shares are fully paid up, 
and the resolution of 28th January 1909, 
already quoted, shows that they were not 
fully paid up, but that the calls were to be 
met by the Company. The agreement by 
the Company might perliaps debar them 
from suing Eai Lachhman Singh for moneys 
due on the shares, but that is quite a different 
matter. 

In support of his argument that appel- 
lant set off the debt due from the Company 
on the promissory notes against future calls 
on his shares and that this was equivalent 
to payment in cash, Mr. Potman relies 
upon In re Junes Lloyd and Company Limited; 
Jone's case (Sj, in which it was held 
that an agreement by a shareholder in 
the Company with the Company to set-off 
against future calls on his shares any present 
liability of the Company to pay cash to 
him, is payment of the calls in cash 

(2) 7 Ch. D. 633; 48 L. J. Oh. 66; 38 L. T. 767; 26 
17 It 839 

(3) 41 Ch. D. 169; 58 L. J. Ch. 582; 61 L, T. 219; 37 
W, B. 616; 1 Meg. 161, 


within the meaning of section 25 of the 
Companies Act. 

Wo have read this authority very 
carefully and we find that what it and 
other authorities referred to in it lay 
down is that if there is a debt payable 
immediately by the Company to the share- 
holder, and that be set-off against the debt 
due on the shares, then the shares shall be 
deemed to have been paid for in cash. In 
In re Jones Lloyd and Company Limited (3), 
Kent^s case; In re Land Development Association 

(4) was referred to and distinguished. 

In Kent's case (4) it was held that as 
neither the debt purchased nor the calls 
unpaid were debts payable in prmenti the 
transaction was not equivalent to, and would 
not support, a plea of payment in cash on the 
shares within the principles of Spargo's case; 
In re Harmony and Montague Tin and Copper 
Mining Co, (5) and White's case; In re Gov- 
ernment Security Fire Insurance Co. (6) and, 
therefore, Kent was liable for calls made in 
the winding-up in respect of the shares. 

Similarly, in the present case tlio pro- 
missory notes were not payable at once, but; 
at different periods up to 11 months. 

We have no hesitation in liolding that 
the sotting off of a debt due from the 
Company against future calls on shares 
can only be considered a payment in cash 
within the meaning of section 28 of the 
Indian Companies Act if the debt be due in 
present i. 

In discu.ssing this part of the argument we 
have adopted Mr. Petman’s theory that by 
the resolution of 28th January 1909 a debt 
due by the Company to appellant, was set-off 
against future calls on appellant’s shares. 
In our opinion, however, that is not the 
correct way of viewing what took place. 
There was not in fact any debt due by the 
Company to the appellant. They had agreed 
to give him an advance of 2 lakhs of rupees 
as a loan, but being short of cash substituted 
promissory notes payable at different dates 
for cash. Subsequently some of the Directors 
objected to this advance, and the arrangement 
was modified and the advance was only con- 

(4) 39 Ch. D. 269; 67 L. J. Ch. 977; 69 L. T. 449; 36 
W. R. 818; 1 Meg. 69. 

(6) 8 Ch. 407; 42 L. J. Ch. 488; 25 L. T. 163; 21 
W. R. 306. 

( 6 / 12 Ch. D. 611; 48 L, J. Oh. 820; 41 L. T. 333: 
27 W*. R. 896, 
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firmed to. the extent of Es. 1,40,000 and 
promissory notes to the value of Es. 60,000 
were handed back and cancelled. Instead 
of a loan of two lakhs he received promis- 
sory notes for Es. 1,32,500 (Es. 7,500 
havini? been deducted at the very outset 
as advance payment upon application for 
shares) and an undertaking by the Company 
to meet the future calls on his 500 shares, 
the Company, of course, debiting him in his 
general account with the amount and charging 
him Es. 7 per cent, interest. In our opinion 
then appellant made no cash payment for 
the shares within the meaning of section 28 
of the Act, and it is worthy of note that he 
never pleaded any such payment, but relied 
upon the agreement between himself and the 
Company under which he was to receive 
fully paid-up shares, or rather as now explain- 
ed, shares on which the Company itself was 
to meet the calls. The argument put forward 
so ingeniously by Mr. Potman seems to have 
been urged before us for the first time. The 
arrangement as to payment for the shares was 
of the nature referred to in section 28, and 
cannot be considered valid as it was not in 
writing and was not filed with the Eegistmr 
of Joint Stock Companies. 

The result is that the order of the District 
Judge settling appellant’s name on the list of 
contributories as holding 500 shares is correct, 
and we dismiss the appeal, leaving the parties 
to bear their own costs. 

A 2 ypeal dtsiniffsed. 


not against ihe statutory provision in section 
of the Estates Land Act, which must be read 
subject to the provisions of section 27 of the Act, 

Second appeal from the decree of the 
District Court of Eamnad at Madura, in 
Appeal Suit Ho. 851 of 1911, preferred 
against that of the Court of the 
Sub-Collector of Eamnad, in Second Appeal 
Ho. 760 of 1911. 

Mr. 8. Hundara Baja AtyangaVy for the Ap« 
pellants. 

Mr. T» Vardeppa NathaVy for the Eespond- 
ent. 

JUDGMEHT. — We think that section 4 
of the Estates Land Act must be read 
subject to the provisions of section 27, which 
states that the amount of rent must be 
presumed to be affected by the condition 
which appertained to the holding in the pre- 
ceding revenue year. 

But the lower Courts found that by 
immemorial custom the condition ap- 
pertaining to the holdings in the plaint 
miittah is that no rent should be charged 
for lands left fallow, in other words, 
the rent for the whole holding in any 
particular fasli should be calculated only 
on the cultivated area. We think that 
condition is not against the statutory pro- 
vision in section 4 of the Estates Land 
Act, as section 4 by its opening clause saves 
such and similar conditions. Our view, we 
think, is supported by the judgment of this 
Court in Second Appeal Ho. 2034 of 1900. 
Wo, therefore, dismiss this second appeal (the 
plaintiffs mittadars being the second appel- 
lants before us) with coats. 

Appeal dismissed. 


MADEAS HIGH COUET. 

Second Civid Appeal Ho. 1375 oe 1912. 
August 21, 1913. 

Present: — Mr. Justice Ayling and 
Mr. Justice Tyabji. 

A. L. A. E. E. M. AEUHACHELLAM 
CHETTIAE AND OTHERS — Plaintiffs — 
Appellants 
versus 

M. MUTHAYAHAI THAVEH— Defendant 
— Ebspondent. 

Madras Estates Land Act (Mad. Act I of 1908), ss. 4, 
27 * Custom-Sent payable on cultivated area. 

An immemorial custom that no rent should be 
charged for lands loft fallow, in other words, the 
rout for th? whole holding in any particular fasti 
plioijld be c-alcxilatcd only on th© Qtdtivat©4 are®? 


OUDH JUDICIAL COMMISSIOHEE’S 
COUET. 

First Civil Appeal Ho. 11 of 1913, 

April 22, 1914. 

Present: — Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 

Baja EAMESHAE BAKHSH SIHGH-. 
Plaintiff — Appellant 
versus 

SAHKATA BAKHSH SIHGH and others 
— Defendants — Ee.spondents. 

Under-proprictor^ defi^iitiony status and rights o/— 
J^-entryy right o/ proprietor as to, effect of^Proprietor 
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and under’proprtator, disiinction between — Otidh Bent 
Act(XXlIof}88G)j a S {H) ‘-Lejse, interpyetofion of. 

The rijsfht ot an under- proprietor is not exhaustively 
dedhed in section 3 (8) of the Oudh Rent Act. 

In addition to the elements of heritability and 
transferability there is ono essential factor in under- 
proprietary rijiflits, viz.^ tiiat in no cirt^unistances is 
{he proprietor afforded a right of re-entry against 
the under-preprictor. 

Where an under-proprietary right exists the position 
of the under-proj)rietor is that he holds rights almost 
as groat as those of the superior jiroprietor, subjt'ct 
to the limitation that h^' has to pay the laud reve- 
nue and the cesses and usually something by way 
6f malikani to the superior ptoprietor. 

Whore a lease imposed uppn the lessee certain 
conditions to be fulfilled by him and provided for the 
lessor resuming the lease-hohl in case the lessee 
failed to satisfy anj^ of those conditions: 

Hetdy that the lea^se did not confer an under-pro- 
prietary right on the lessee. 

Appeal from the decree of the Subirdinate 
Jadge, Rae Bareli, dated 31st Oefcober 1912. 

Pandit OnJearan Nath Misra, for the Ap- 
pellant. 

' Mirza Samiullah Beg^ for the Respondentsi 

JUDGMENT. — The plaintiff in this suit 
is the Talukdar of Samarpaha. The Taluhi 
was owned and p)«isess9l by Basint Singh 
who died on 12fch November 1857, leaving as 
his heir his widow, ThakaraiiiDaryao Kunwar, 
in whose favour, after the proclamation of 
March 1858, tlie Second Summary Settle- 
ment was mule. A aanai was sub^jeiuontly 
granted to this lady in respect of the 
Talnha, On preparation of the lists of 
Talujedar-f under the provisions of section 
8, Act I of 1869, her name was entered 
in lists I and II. She admittedly became 
talukdar in her own right and not in the 
right of her husband. Daryao Kunwar 
died on the 13th November 1893 and was 
succeeded by Sher Bahadur Singh, who 
alleged that he was her adopted son. 
The present appellant instituted on 27th 
May 1899 a suit for possession of the faluka 
on the ground that he was entitled to 
succeed as next heir, he being the grandson of 
a brother of the Thakurain. His suit was 
decreed by the Subordinate Judge, whose 
decision was upheld by the Court of the 
Judicial Commissioner and finally by their 
Lordships of the Privy Council by an 
order dated the 27th July 1906. On the 
27th June 1867, Thakurain Daryao Kunwar 
executed a deed in favour of a certain 
Musammat Sheoraj Kunwar with respect 
to the village Risalpur Lotanha. - Under 
the terms of this deed Mmammat Sheoraj 


Kunwar, the wife of Indarjit Singh, Trihk- 
eh and i Bats, was placetl in possession of 
the village of Risalpur Lotanha on the 
following conditions; She paid Rs. 462 
land revenue, Rs. 30 Patwari-imdi cess, and 
Rs. 36 chaukidari-imH cess, making a total 
of Rs. 528 to the Talukdar, She further 
paid out of the profits of the village an 
annuity of Rs. 100 to a certain Mahipal 
Singh, an annuity of Rs. 100 to a certain 
Sheopal Singh and an annuity of Rs, 100 to 
a certain Sheo Prasad vSingh and defrayed 
costs of worship estimated to amount to 
Rs. 62 a year. The deed stated that the 
letting value of the village amounted to 
Rs. 990. The amounts payable to the an- 
nuitants and the costs of worship came to 
Rs. 362 which added to the land revenue and 
cesses raised the total to Rs. 890, and under 
the terms of the deed the remaining Rs. 100 
w'ere retained by Sheoraj Kunwar for her 
own use. Tlie deed contained other co7idi- 
tions which will be discussed later. Musatii^ 
mat Sheoraj Kunwar died about the year 
1891. She predecea.sed her husband 
Indarjit Singh, who is still alive. At the 
time of her death Sat Narain Singh, 
Harden Bakhsh Singh and Mahadeo 
Bakhsh Singh, sons of Indarjit Singh and 
Sheoraj Kunwar werq alive. On the death 
of Sheoraj Kunwar, her son. Sit Narain 
Singh, took po.ssession of the village. The 
Settlement of the Rae Bareli District was 
being made in 1894, and in that year 
Sat Narain Singh made an application for 
the entry of his name alone in place of 
that of his deceased mother, on the allega- 
tion that he and his mother had been in 
possession of Risalpur Lotanha under a 
perpetual lease, that his mother had died 
three years before and that under the 
terms of the deed mutation should be 
effected in his favour. Notice of this application 
was given to Sher Bahadur Singh who was 
then Talukdar in possession. The Taluk- 
dar opposed the entry of the name of Sat 
Narain Singh. The Settlement Officer, by 
an order dated the 7th May 1895, entered 
the name of Sat Narain Singh as perpetual 
Thekadar of the village. The Settlement 
Commissioner on appeal slightly modified 
this entry by an order dated 9th August 
1895, and under the order of the Settle- 
ipent Commissioner the entry stated the 
payments of land revenue, ee-sses, annuities 
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and expenses of worship to be defrayed 
by the lessee which liave already been 
detailed. In the j'enr 1806 Sat Narain 
Singh applied for the addition of the 
name of ilije Jlaliadur Singh, a grandson 
of Sheo Prasad Singh, one of the annuitants 
already mentioned, as a co- lessee in the 
villige. That application was granted. 
The entries of the names of the co-lessees 
in the revenue papers now stand as follows. 
The co-lessees recorded are (1) Sankata 
Bakhsh Singh and Kalka Bakhsh Singh, 
sons of Sat Narain Singh, and (2) Trilok 
Bahadur Singh, Fateh Bahadur Singh and 
Maharaj Baliadur Singh, sons of Bije 
Bahadur Singh, deceased. These five per- 
sons are the defendants in the present 
suit. It is to be noted that tlie names so 
recorded are (1) the names of the des- 
cendants of one of the three sons of Sheo- 
raj Kunwar lessee, and (2) the descendants 
of one of the two sons of Beni Bahadur 
Singh, the sou of Sheo Prasad Singh, 
one of the annuitants. Hardco Bakhsh 
Singh, son of Sheoraj Kunwar who is 
apparently one of her heirs and who is 
still alive, is not entered as a le.sseee. Bha- 
wani Bakhsh Singh, son of Mahadeo 
Bakhsh Singh, son of Sheoraj Kunwar, 
is also not entered as a lessee. Kunwar 
Bahadur Singh, who i.s still alive, brother 
of Bije Bahadur Singh, is not entered as 
a lessee. Tlie heir of Sheopal Singh 
annuitant is not entered as a les.seo. Mahi- 
pal Singh annuitant was the father of 
Indarjit Singh, husband of Sheoraj Kunwar, 
Indarjit is nf)t entered as a lessee. Thus 
the present entry in the revenue papers 
does not give the names of all the heirs of 
Sheoraj Kunwar or of all the heir.s of the 
annuitants. It gives the names of certain 
of the heirs selected upon no principle that 
has been explained to us. The pre.scnt 
appellant sought to eject the present de- 
fendants in the year 1320 FasU, Tlie 
defendants contested the notice of ejectment 
in the Revenue Court, which by an order 
dated 9fch April 1912 cancelled the notice 
of ejectment. Tlie Revenue Court in this 
order did not confine itself to a finding 
that the lessees held under a perpetual 
lease. It went further, and suggested that 
they were under-proprietors. The plaintiff 
then sought a declaration in the present 
suit by a plaint dated the 15th and I7th 


May 1912 to the effect that the defendants 
do not posse.ss any proprietary or under- 
proprietary rights in respect of the village 
.save the rights of ordinary tliekadars. 
In the course of hearing the plaintiff, 
withdrew the claim to tlie declaration 
that the defendants only possessed the 
right of ordinary fhekadars, and confined 
himself to seeking a declaration that they 
are not proprietors or under-proprietors. 
The learned Subordinate Judge dismissed 
his suit, and the present appeal is preferred. 

We desire to make it clear that the 
point for decision in this appeal is, whe- 
ther the defendants possess proprietary or 
under-proprietary rights in the village. We 
have not to decide, whether, if they 
are lessees of the village, their rights 
are the rights of ordinary thekadars. We 
are only concerned with the determination 
of the question, whether they have or 
have not proprietary or under-proprietary 
right.s. The learned Counsel for the respond- 
ents does not suggest that they have 
proprietary rights, and the question for our 
decision is thus narrowed down to the one 
p’jint, whether they do or do not possess under- 
proprietary rights. 

The deed of 27th June 1867 is beforeusaiid 
it i.s now admitted by the learned Counsel for 
the appellant that the finding of the learned 
Subordinate Judge to the effect that this deed 
was executed by Thakurain Daryao Kunwar 
who as faliikdar in her own right had 
complete power of transfer, is a correct 
finding. The deed is not such a deSed as 
would have been prepared by a skilled 
conveyancer. It contains many omissions 
and leaves undecided a large number of 
pbints of importance. Although at the 
end of the deed the instrument is declared 
to be nn instalment of perpetual lea.se, 
there is no provision stating that the 
benefits under the deed are to accrue after 
the death of Sheoraj Kunwar to her heirs. 
The deed contains provisions as to the 
payments of annuities to certain specified 
persons, but there is no provision as to 
the continuance of these antiuitics to the 
heirs of those por.sons after their deaths. 
It commences by reciting that a lea.se is 
executed in favour of >Sheoraj Kunwar on 
condition that the amounts already detailed 
shall be paid in dim sea.son withoat oU- 
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jection or dispute, that Sheoraj Kunwar 
shall treat the tenants properly and kindly, 
that she shall undertake to increase the 
income of the village by diligent manage- 
ment, and that she shall not claim exemp- 
tion of payment of the sums due under 
the deed by reason of seasonal calamities. 
It is then stated tliat these conditions 
shall hold good during the life-time of 
Daryao Kunwar, and that during that 
lady’s life-time Sheoraj Kunwar shall hold 
possession of the village as a thehadar, A 
provision is then enacted that, after the 
death of Daryao Kunwar, Sheoraj Kunwar 
shall obtain full powers over the said 
village on the condition that she pays the 
Grovernment land revenue and the village 
expenses, and that she shall take the 
entire village with rights of wood and 
water and all rights appurtenant, great and 
small, into her proprietary possession and 
use, and that no right or claim against 
Sheoraj Kunwar shall remain with the 
heirs of Daryao Kunwar, the only right 
of claim against Sheoraj Kunwar being 
vested in Daryao Kunwar herself. The 
deed continues that the lessee shall ever 
remain faithful to Thakurain Daryao Kunwar 
with heart and soul, and that she shall 
offer oblations of cakes and water to the 
ancestors of Daryao Kunwar. Then follows 
a clause that, in the event of Sheoraj 
Kunwar not complying wi^^h the terras of 
the deed and in the event of there being 
any failure in the condition of the afore- 
said lease or any breach of fidelity or 
loyalty, Thakurain Daryao Kunwar shall 
have the power to resume and assume 
direct management of the village, and that 
Sheoraj Kunwar shall have no right to 
make any objection to such resumption. 
In addition to the omissions already men- 
tioned, it is to be observed that in that 
portion of the deed which relates to the 
contingency of the occurrence of the death 
of Thakurain Daryao Kunwar, no provision 
is made for tho payments of the annuities 
to Mahipal Singh, Sheopal Singh and 
Sheo Parsad Singh. The terms of the 
deed do not make it clear whether Thaku- 
rain Daryao Kunwar intended these an- 
nuities to be paid after her death. In 
cortseciuence of the obscurity of the terms 
of this document, there has been a large 
'amount of argument devoted to its provi* 


sions. The learned Counsel for the ap- 
pellant has argued that the deed is in 
effect a lease on favourable terms granted 
to Sheoraj Kunwar for her life-time alone, 
that tho word “perpetual*’ is meaningless, 
and that on the death of Sheoraj Kunwar 
all rights under the deed terminated. He 
has further argued that in view of the 
fact that Sheoraj Kunwar predeceased 
Thakurain Daryao Kunwar, the contingencies 
providing for the event of Thakurain 
Daryao Kun war’s death need not bo con- 
sidered. He, therefore, urges that in no 
circumstances can the deed bo considered 
to have conferred under-proprietary riglits 
upon Sheoraj Kunwar. The learned Counsel 
for the respondents lias aslsed us to inter- 
pret the provisions for this deed as con- 
ferring under-proprietary rights upon Sheoraj 
Kunwar and her heirs, subject to tho 
condition that these under-proprietary rights, 
although vested in Sheoraj Kunwar and 
her heirs from the date of the execution 
of the deed, remained dormant and did not 
come into effect until the death of 
Thakurain Daryao Kunwar. We do not 
propose to decide whether the rights con- 
ferred upon Sheoraj Kunwar were inherited 
by her heirs. We are able to decide this 
appeal without arriving at a finding 
upon that point; and in view of the 
fact that the terms of the deed may 
have to be considered subseciuently in a Rent 
Court and not in a Civil Court, we consider 
it advisable to express no opinion which may 
be utilized to affect the decision of such a 
Court. The right of an under-proprietor in 
Oudh is not exhaustively defined in Act 
XXII of 1886. Section 3, clause 8, of that 
Act states that an under-proprietor means 
any person possessing a heritable and trans- 
ferable right of property in laud for which 
he is liable to pay rent. Musammat 
Sheoraj Kunwar certainly possessed a right 
of property in the village, for which she 
was liable to pay rent. We do not propose 
to decide whetlier that right was heritable, 
and, for tho purpose of the decision of this 
appeal, it is not oven necessary to decide 
whether that right was transferable; but in 
addition to the elements of heritability and 
transferability there is one essential factor 
in under-proprietary right in Oudh, which 
we find to be absent in the right possessed by 
Mimmmat Sheoraj Kunwar. Xu no circum- 
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stances is a proprietor afforded a right of 
re-entry against an under-proprietor in Oudli. 
Where under-proprietary right exists, the 
position of the under-proprietor is that he 
holds rights almost as great as those of the 
superior proprietor, subject to the limitation 
that he has to pay the land I’e venue and the 
cesses and usually something by way of 
malikana to the superior proprietor. It is 
not absolutely essential that there should be 
a condition to pay malikana and, if it were 
essential, that condition would be fulfilled in 
the present instance, owing to the provision 
in the deed that Musammat Sheoraj Kunwar 
should pay certain annuities on behalf of 
Thakui'ain Daryao Kunwar and should also 
pay the expenses of religious worship offered 
to the latter’s ancestors. But the proprietor 
cannot, even if land revenue and cesses bo 
not paid under the terms of the agreement 
by the under-proprietor, eject the under- 
proprietor. Section 152, Act XXII of 1886, 
provides that in the event of the existence 
of a decree against the under-proprietor 
fi)r arrears of rent due in respect of an under- 
propriotary right, the interest of the judg- 
ment-debtor in that right may, subject to 
the provisions of the Act, be sold in execu- 
tion of the decree. But the remedy is not 
given that, in the event of the existence of 
such a decree, the under-proprietor may be 
ejected from his rights as under-proprietor. 
The fact that this deed contains a right of 
re-entry, is sufficient in itself to show that 
Musammat Sheoraj Kunwar was not an under- 
proprietor, whatever else she may have been. 

The learned Counsel for the respondents 
has urged in the course of his address that 
the question of limitation should have been 
decided in his favour. We find against him 
upon this point. The suit as it is before 
us is a suit simply for a declaration that the 
defendants possess no under-proprietary 
rights and there was no determination to the 
effect that they did possess under-proprietary 
rights until the year 1912. 

For the above reasons wo find that the 
defendants have no proprietary or under- 
proprietary rights in the village. The plaint- 
iff has asked solely for a declaration to the 
effect that they have no proprietary or under- 
proprietary rights. The defendants have 
asserted that they have under-proprietary 
rights, and the plaintiff is, therefore, entitled 


to a decree to the effect that they have no 
proprietary or under-proprietary rights. 

We accordingly allow this appeal and 
direct that such a decree be passed. The 
respondents will pay their own costs and 
those of the appellant in both Courts. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 477 op 1913. 

April 17, 1914. 

T resent: — Mr. Justice Seshagiri Aiyar. 

MUTHUSAMY AIYAR— Plaintiff— 
Petitioner 
versus 

SOLAI KONAN alias RAMIAH KONAN 

J ) E FE NDANT Re SrONDKNT. 

Landlord and tenant — Rent paid to real owner-^ 
Bcnamitlar, sttit by — Tenant, liability of, 

Konfc paid to tlio real owner absolves tlio tenant 
from liability to the bcnainnlar. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the District 
Munsif of Valangiman, in Small Cause Suit 
No. 1072 of 1912. 

Mr. C. A Seshagiri Sastri^ for the Ap- 
pellant. 

Mr. K. F. Krishnasami Aiyary for the Re-^ 
spondent. 

JUDGMENT. — The finding in this case 
is that the plaintiff was a henamidar for 
Kamakshi Ammal. The issue raised in the 
case covers this question and there is 
evidence upon which the Court below was 
entitled to come to the conclusion that the 
defendant executed the document to the 
plaintiff at the instance of Kamakshi and 
on her behalf. I accept this finding. Then 
Mr. Seshagiri Sastri argues that as the 
rent-deed was executed to the plaintiff, 
payment to Kamakshi Ammal cannot absolve 
the defendant from liability to him and he 
relies upon the authority of Jainarayan 
Bose V. Kadimhini JDasi (1) for that posi- 
tion. There has been a conflict of views in 
regard to this question and so far as this 
High Court is concerned, in Kuthaperumat 
Uajali V. Secretary of State for India (2) 

(11 7 B. L. 11. 723, FooUwte. 

(2) 80M.246jl7M.Ii. J. 174. 
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the learned Judges have come to tlitj 
concljision that the real owner is entitled 
to maintain a suit in his own name for 
recovery of property or money. Following 
that decision Mr. Justice Wallis in Kuppu- 
konan y. Thit'iignana Snmmandnm Pillai (3) 
hap held that the plea of estoppel available 
against a tenant is only in favour of the 
real owner and not in favour of the henamidar. 
I entirely agree with this view. The money 
having been paid to Kamakshi Ammal, the 
defendant is discharged from liability to the 
plaintifE and the suit was rightly dismissed by 
the Distript Munsif and I dismiss the petition 
with costs. 

Appeal dismissed. 

(3) 31 M. 461. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No, 141 of 1912. 
April 30, 1914. 

Present: — Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 
MUHAMMAD ABDUL RAQIB KHAN 
• AND OTHERS— -Defendants — Appellants 
versus 

SALAMAT BIBI — Plaintiff — Respondent. 

p/’oo/o/— Alizui Pathans s'-tUed in United 
Provinces- — Danghfers, erclnsion of custom relating to -- 
Accretion to taluka or grant when considered to be — 
Pntenfion, proof of necessary to constitute accretion — 
Waste land rulesj land purchased under. 

The cnBtoln of exclusion of daughters amongst 
AUzfti Pafhctns settled in the United Provinces is 
not established by the evidence in the case. The 
facts that such a custom exists in Baluchistan 
and^ Wazirkttan amongst Alizai Patlvins does not 
justify the presumption that the same custom 
exists in a family settled in the United Provinces for 
the last 300 years. 

Bhaiya Janki Pershad Sinyh v. Bhaiija Vwarka 
Pershad 8ingh, 20 Ind. Cas. 73? 36 A. 391 at i). 401: 17 
C. W. N. 1029; 14 M. L T. 110; 25 M. L. J. 34; (1913) 
H. W. N. 630; 18 C. L. J. 200; 11 A. L. .f. 818; 1.5 Bom. 
L. ft. 863; 16 O. C. 216; 40 1. A. 170 (P. 0 ), followed. 

The determination of the question whether pro- 
perty subsequently acquired by a Talukdar or a 
grantee la to be considered as a portion of his taluka 
or grant, depends upon the proof of his intention 
to incorporate the acqiiisiton with the taluka or grant. 

The land purchased under the Oudh Waste Land 
Bates is not a grant and any terms in the deed of 
such a sale could not enable a person to devise the 
property conveyed therein in derogation of thd pro- 
visions of his own personal l^w. 


Appeal from the decree of the Subordinate 
Judge of, Sitapore, dated 3rd July 1912. 

Mr. F. Lincoln and Babu IsJiri Prasad, for 
the Appellants. 

Mr. St. G. Jcu'hson and Babu Basdev Lai, 
for the Respondent. 

JU DGMEN T.— The plaintiff-respondent 
is the daughter of a certain Muhammad 
Ibrahim Kban. She sued for a share in the 
property of her deceased father. Her claim 
was resisted on the ground that a portion 
of the property which she claimed Avas 
devisable under the provisions of the grants 
under which it was held, and that in any 
circumstances she was excluded from inherit- 
ing landed property under a binding custom 
affecting her family. The learned Subordi- 
nate Judge found that a portion of the 
property affected by the decree was property 
which the plaint iff -respondent's deceased 
father had a legal right to devise. He dis- 
missed the claim with regard to that property, 
hut awarded the plaintiff-respondent a decree 
with respect to the remaining property. 
The validity of that decree is contested in 
appeal upon the grounds that a binding custom 
has been proved, that certain portions of tlie 
property affected by the decree are accretions 
to a Government grant and as such devisable, 
and that the property Rahimnagar was 
obtained by the plaintiff-respondent’s father 
under a grant from the Crown which enabled 
him to devise it. The plaintiff-respondent 
claims to inherit in accordance Avith the 
provisions of the Muhammadan Law applica- 
ble to the Sunnis. Her right is contested on 
the ground that the provisions of that law 
cannot be invoked in her favour. Muhammad 
Ibrahim Khan Avas admittedly a Sunni, 
and it is for the appellants to show that any 
portion of his property is devisable contrary 
to the provisions of the law binding Sunnis. 
They have endeavoured to prove a custom in 
the following manner; — 

Muhammd Ibrahim Khan Avas an Alizai 
Pathan. His family, according to the appel- 
lants’ own assertion, has been settled in India 
for the last three centuries. They are 
said to have come originally from Waziristan, 
and the Alizais are asserted to be a sub- 
division, of the Mahsud tribe who are them- 
selves a suh-division of the Waziris. While it 
is quite possible that the. Alizais who reside 
in Waziristan have customs regulating the 
Succession to landed property in Waziristan 
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in which succession follows lines not directed 
in the provisions of the law governing the suc- 
cession of Sunni Muhammadans, there is 
nothing to show that such customs in deroga- 
tion of the ordinary provisions of the law were 
pi’eserved and enforced by this family on 
settlement in Hindustan and affect this 
particular case. They have endeavoured 
to pi'ove this by evidence of an assertion 
made by Muhammad Ibrahim Khan 
himself in document Bl, which was a Will 
executed by him in 1880. The mere asser- 
tion by Muhammad Ibrahim, that a certain 
custom as to the devolution of landed pro- 
perty has been in existence in his family 
for 300 years, is of very little weight. 
From the statements made by the learned 
Counsel for the appellants, and from certain 
evidence which appears upon the record, 
we find that Muhammad Ibrahim Khan 
was a soldier. His ancestors had come 
originally from Afghanistan, and had finally 
settled in the Bulandshaliar District. They 
appear to have had little or no landed 
property, and there is nothing to «how 
tliat anything had ever occurred during the 
three centuries that they liad resided in 
Hindustan which called for an assertion of 
a custom of succession different from that 
laid down in the rules of Muhammadan 
Law. Obviously if they had had little or 
no landed property, they would have been 
less likely to have considered whether 
daugliters were or wore not excluded from 
succeeding to a share in such property. 
After tliG events of 1857 Muhammad Ibrahim 
Khan, as a reward for good services render- 
ed to the British Authorities during that 
period, obtained a grant of certaim villages 
in Oudli, and his name was entered amotig 
the petty grantees as No. 89 in List 6 
prepared under the provisions of Act I 
of 1869. He added to the property granted 
to him by purchase. There is no reliable 
evidence to prove whence he obtained the 
funds from whicli he purchased the latter 
property. He died at an advanced age 
leaving fairly considerable landed property. 
He may or may not have been honest in 
his statement that there was a custom in 
hir family that daughters did not succeed 
to ‘ landed property. But there is nothing 
to show that he had such materials upon 
which to base his statement as to make his 
declaration of weight. Further we must not 


overlook the consideration that as he is proved 
to have desired to leave the whole of his landed 
property to his sons, he had a distinct 
motive to assert the existence of such a 
custom even if it did not exist. The learned 
Counsel for the appellants has read us 
various extracts from books which, he 
urges, support the existence of the custom 
which he alleges. These extracts are from 
Tupper’s Customary Law of the Punjabj 
Volume II, at pages 145, 233 and 236; 
Burnes’ Travels, page 142; the Baluchistan 
Gazatteer, Volume I, referring to the Zhob 
Valley at page 65, and a Volume referring 
to Sibi at page 47, and the North-West 
Frontier Province Report for 1903. The ex- 
tracts from Tupper’s Customary Law refer 
in the main to the customs of Vntluins 
residing in the Punjab, and there is nothing 
in the volume which can shed any light on the 
existence of a custom of a family which has 
resided for 300 years in the territories now 
known as the United Provinces of Agra 
and Oudh. The extract from Burnes’ 
Travels refers to conversations between the 
writer and Dost Muhammad Khan, then 
Amir of Afghanistan. We have some doubts 
whether this extract can be admissible in 
evidence. But in any circumstances the 
opinion of the Amir of Afghanistan as to 
the exclusion of daughters amongst Afghans 
generally cannot have any weight with 
regard to the existence of a cutsom in this 
particular family. The Baluchistan Gazet- 
teers have even less force, for customs in 
Baluchistan cannot be invoked as evidence to. 
support the existence of a custom in a family 
in these Provinces which originally came from 
Afghanistan. Similarly, we find nothing in 
the North-West Frontier Province Reports 
which can help us in the matter. The ap- 
pellants further relied upon the oral evidence 
of Arazi Bibi, Faiz Bibi, Muhammad Rahim 
Khan, Jiwan Khan, Sahebdad Khan, Muham- 
mad Karim and Nur Muhammad Khan. The 
learned Subordinate Judge considered all this 
evidence and found it of no value. Arazi Bibi 
and Faiz Bibi were daughters. They gave 
evidence on behalf of the appellants. Each 
had. received Rs. 1,500 from Muhammad 
Ibrahim Khan in his life-time. The other 
witnesses displayed in some instances ap- 
parent bias and in no case were persons 
whose statements carried weight. We 
have considered this evidence and we are 
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of opinion that the depositions of these 
witnesses cannot possibly afEord ground for 
a finding that such a custom exists. Against 
this evidence we find in Exhibit 16, the 
Wajib-id-arz of the village of Gesupur 
where the family of Muhammad Ibrahim 
Khan resided, a statement that suc- 
cession in this family is governed by 
the provisions of the Muhammadan Law 
subject to the fact that adoption, which 
is unknown to the Muhammadan Law, is 
under certain conditions recognized in the 
family. But this Wajib-nl-arz does not 
state that exclusion of daughters from 
inheritance in landed property is also recogniz- 
ed in the family. There are also entries 
in the hhewat in mutation proceedings 
which show that females, belonging to this 
family in the Agra Province, have succeeded 
to landed property. The evidence afforded by 
these latter entries is not of great weight 
owing to the fact that until recently the 
High Court having jurisdiction in the 
Province of Agra did not recognize customs 
of succession amongst Muhammadans in 
derogation of the principles of Muham- 
madan Law. In conclusion it is necessary 
for the appellants to prove affirmatively 
that the custom which they set .up exists, 
and we are satisfied, after examining the 
evidence and hearing the able arguments 
of their learned Counsel, that the appellants 
have absolutely failed to prove the existence 
of such a custom. 

We have next to consider whether the 
appellants have been able to prove that 
certain additions to the landed estate of 
Muhammad Ibrahim Khan are to be consider- 
ed as accretions to his grant devisable by 
him. It has been decided by their Lordships 
of the Privy Council in Bhaiya Jankt Pershad 
Singh v. Bhaiya Dwarka Pershad Singh (I) that 
the determination of the question whether 
property subsequently acquired by a Talukdar 
or grantee is to be considered as a portion 
of his taluka or grant, depends upon proof 
of intention to incorporate the acquisitions 
with the taluka or grant. We find nothing 
in the evidence to justify a conclusion 
that the additions in question were obtained 
by Muhammad Ibrahim Khan with the 


intention that they should be incorporated 
in his grant. We find on the contrary, 
that the circumstance that he purchased 
in many instances such property in the 
names of his sons, although he enjoyed 
proprietary possession over the property 
himself, goes to show that he did not 
intend the additional property to be 
incorporated in his grant. We find on this 
point against the appellants. 

There remains for consideration the 
determination of the point, whether the 
village Bahimnagar was 'acquired by Muham- 
mad Ibrahim Khan in a manner that 
enabled him to devise it by his testamentary 
disposition irrespective of the provisions of 
the Muhammadan Law relating to Sunnis. 
The deed with regard to the transfer of 
this village is filed, Exhibit 2. It Avas 
purchased under the Oudh Waste Land 
llules, and the form of the deed is that 
given at page 53 of the Oudh Waste 
Land Rules. The deed in questien is a 
translation in Urdu of the Form there 
given in English and is a deed of sale. 
The property was purchased at auction 
and although it is referred to in the 
Urdu translation as a grant, it is referred 
to in the English as a lot. The deed 
conveys full hereditary and transferable 
proprietary rights and is in effect a 
conveyance between a vendor and a vendee 
different to the ordinary deed of sale in 
the solitary part that it contains provisions 
that, if the vendee fails to fulfil any of 
the conditions entered in the deed, the 
area affected will be liable to penalties 
defined in the rules for the sale of 
Avaste lands. There is nothing in the 
terms of the deed which enables a Sunni 
Muhammadan to devise the property convey- 
ed thereby in derogation of the provisions of 
Muhammadan Law. 

These are all the points upon which the 
appeal has been argued before us. We 
find against the appellants upon all of 
them. This appeal, therefore, fails and is 
dismissed. The appellants will pay their 
own costs and those of the plaintiff* 
respondent. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 401 of 1913. 
September 16, 1914. 

Present: — Mr, Justice Oldfield and 
Mr. Justice Tyabji. 

RAJAGOPALA NAIDU-— Defendant- 
Petitioner 
versus 

N. R. YIJAYARAGHAVALU NAIDU and 
another — PlaixVTiffs — Respondents. 

Court Fees Act (VII of ss. 7 (iuj (c) and 7 (c) 

— Suita Valuation Act (VII o/‘]887), ». S—Valuaiion 
of HU tt —Jurisdiction-— Com t-feea — Declaration and 
poss 3 sstonf suit for - Declaration y ‘ichether ancillarij 
to prayer for possession. 

A suit f()r(l) a doclaration that acortain dcci*cewas 
oP no Ic^al effect a;<ain8t the plaintiffs or the various 
properties in their hands and (2) possession of a portion 
of thos'' prop'jrti'‘s which hid been sold, in execution 
of the decree, is a suit for declaration with 
possession as a conscipiential relief, inasmuch as 
p )<<s''ssion is not asketl tor on any other ground 
thin that th'' flecroe in ex'^ention of which it ivaa 
lost should h'' declare 1 invalid. Therefore, Courl:- 
fe 3 is payable only for th" relief ro^fardin*^ posses- 
sion, and no separate nd ralnreiu fee is p.iyahle on 
th'‘ amount of tli * decree in respect of which the 
declaration is sought. 

Scope of sections 7(<r) (c) and7(r), Court Fees Act 
(Vil of 187G;, discuss'd. 

Chinn unntti v. M'ldurs-i R)irfheiy 27 M. 480; 
14 M. 1.. J. 343 and Zinmtunncsf^ Khitun v. ihnndut 
Nath Mukeijccy 30 C. 788, referred to. 

Knshnasami Nuidu. v. Soin isu ndaram Chettiai'y 
30 M. 335 ; 17 M. L. J. 05; 2 M. L. T, 116 (B\ B.), 
distinguished. 

Petition, under section 115 of Act Y of 1908, 
to revise the order of the District Court of 
Tanjore, dated the 8 th February 1913, 
in Civil Miscellaneous Appeal No. 18 of 19L2, 
preferred again.st that of the District 
Munsif of Shiyali, in Original Suit No. 139 
of 1910. 

FACTS. — The plaintifFa sued in the District 
Munsif’s Court of Shiyali for a declaration that 
a certian decree was of no legal effect against 
tliem or the properties in tlieir hands, and 
for possession of part of those properties 
whicli had been sold in execution of the said 
decree. The defendant contended that under 
section 7 of the Court Fees Act an ad valorem 
fee was payable on Rs. 2,995, made up of the 
amount of the decree in respect of which the 
declaration was prayed for and also the value 
of the properties sold, as the two prayers were 
independent and that in consequence it was 
not competent to the District Munsif to try 
the suit, as it was beyond the limits of his 
peouiiiary jurisdiction. The District Munsif 


returned the plaint for presentation to the 
proper Court. Against this order tlie plain- 
tiffs preferred a civil miscellaneous appeal 
to the District Court of Tanjore which held 
that the suit was governed by section 7 (iv), 
clause (c), of the Court Fees Act and the District 
Munsif had jurisdiction to try the suit. The 
plaint was, therefore, ordered to be re -present- 
ed to the District Munsif. The defendant 
thereupon preferred this civil revision petition 
to the High Court under section 115 of the 
Civil Procedure Code. 

Mr.7?. Ktippuswarnt Iyer, for the Petitioner; — 
The District Judge clearly erred in reversing 
the order of the District Munsif. The 
Court-fee was payable ad valorem oii the 
amount of the decree and on the value 
of the property sold. Section 8 of the Suits 
Yaluation Act has no application. See 
Krishnasami Naldu v. Bumasundaram Chettiar 
(1). The two prayers are not interdependent, 
but independent. 

Mr. G. B, llamacliandra Iyer, for the Re- 
spondents; — The prayer for possession is not 
independent of, but depended on, the prayer 
for declaration. Court-fee is, therefore, pay- 
able only for the relief regarding possession. 
Zinnatunnessa Khatnn v. Girindra Nath 
Mnherjee (2). 

JUDGMENT. — The plaintiffs sued for (l) 
a declaration that a certain decree was of no 
legal effect against them or the various 
properties in their hands, (2) possession of 
part of those properties, which had been sold 
in execution of tho decree. No distinction 
need be drawn between the rights of each of 
the plaintiffs to these reliefs, since they sued 
for them jointly without objection from the 
defendants. Tlie learned District Judge held 
that section 7 (fc) (c) of the Court Fees Act 
applied and that, therefore, the valuation for 
pui’poses of jurisdiction was identical with the 
valuation for Oouit-fee and the plaintiffs’ 
presentation of the plaint in the District 
Munsif’s Court was proper. The District 
Munsif had held that the valuation should be 
based on the value of the property sold in 
addition to the amount of the decree in 
respect of wliich declaration was asked for, 
in all Rs. 2,995. 

The learned District Judge was clearly 

(1) 30 M. 335; 17 M. L. J. 95? 2 M. L. T. 110 

(P, B.). 

(2) 30 0. 788. 
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mistaken in his statement that section 7 {ir) 
(t*) regulated the valuation of the whole suit, 
since part of the relief claimed was possession 
and it had to be valued in accordance with 
section 7 (r)» notwithstanding that a declara- 
tion also was asked for. That is recognised 
in one of the cases cited by the learned Dis- 
trict Judge, Chinuammal v. Madarsa Bowther 
(3). In the circumstances it cannot be argued 
that section 8, Suits Valuation Act, applies 
to more than the remainder of the relief 
claimed. The defendant contends here 
and the District Munsif has held that 
it is inapplicable even to that extent 
and that the remainder also is subject to 
ml valorem valuation on the amount of the 
decree in respect of which declaration is 
asked for. The (luestions then are whether 
the two reliefs asked for are to be taken 
together, the one as consequential on the 
other, or, as the District Munsif took them, 
as independent of each other, and in the latter 
alternative whether the declaration is to be 
valued with reference to the amount of the 
decree. 

Firstly, in the latter case it has not, in our 
opinion, been shown how such a valuation 
can be justified. The defendant’s argument 
requires that the claim to declaration shall 
be valued without reference to its inclusion 
in a suit for another relief also. It has not 
been shown how, so regarded, the claim can 
be treated as involving a claim to further 
consequential relief also or what such further 
relief could be; and the case must on that 
ground be distinguisedfrom Malikka Mdadafhll 
KelntcJiammal v. Malikka Meladethll Kamavan 
Kuji Achammal (4). It is not suggested that 
it is covered directly by any section imposing 
an ad valorem valuation. The defendant 
contends for the application of some principle 
analogous to that relied on in the Full Bench 
decision, Krlshncuiami Naidu v. Hamasuiidaram 
Chettiar (1), with reference either to the 
amount of the decree or the value of the 
property claimed, whichever is the less. But 
though the order of reference in that case 
assumed that section 7 {viii) was inapplica- 
ble, it is clear that the opinion given was based 
on its application, since there is no other 
provision for such an alternative valuation. 
There the question was only whether the 
suit property was liable to attachment as the 

(3) 27 M. 480; 14 M. L. J. 343. 

(4) 6 lud. Casj. ‘027; 20 M. L. J. 701; 7 M. L. T. 177. 


property of the judgment-debtor and tlio 
clause was in terms applicable. Here it is not, 
since an attachment is not in question. 
And there is no reason here for attempting 
to apply any analogous principle when 
the dispute between the parties is 
different, relating only to the validity of 
the decree under execution. If the prayer 
for a declaration is to be regarded for the 
present purpose independently of that for 
possession, Zlnnatuuaessa Khatnn v. Girindra 
J^ath Mukerjee (2) is clear authority against 
the defendant’s contention. 

But in fact we agree with the learned 
District Judge that the two prayers cannot 
be regarded separately. As he observes, 
the plaintiff’s failure to insert a prayer for 
a combined valuation is not conclusive, the 
Court’s duty being to see whether they are 
connected. We think that they were so. 
Fossession is not asked for on any other 
ground than that the decree in execution 
of which it was lost, should be declared 
invalid ; and it is, therefore, asked for con- 
sequentially on the grant of declaration. 

It is conceded that unless the two reliefs 
claimed can be valued independently and 
the prayer for declaration can be valued 
ad valorem, the petition must fail. Deciding 
against both those contentions, we dismiss 
the petition with C(;sts. 

Vet it ion dlsrn Issed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

ExBOb^TiON OF Decree AppKAb No. 70 ok 1913. 
July 24, 1914. 

Present: — Mr. Lindsay, J. C. 
MUNESHAR BAKHSH SINGH— 

J r DO M K N T- D E U TO R — Ap PE L fiANT 
versus 

Musamimt PHUL KUAR — Dbcree-hoi.der 
AND RAMKSHAR BAKHSH SINGH— 

J GDQ M E NT-DE BTOR — Re SPON LENTS. 
Mainfen'Jihca <h*cree, wli'iihor m'O'oly dachiratonj decree 

Enforcement of such decree on execution side, 

Whero a decree for maintenanco provides for the 
realization of the money due from the person and 
property of the defendants, the decree cannot be 
considered merely a declaratory one but the decree- 
holder has the right to enforce the recovery of the 
s«im due undor the decree by process in execution. * 
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Appeal against the order of the OfHeiating 
Subordinate Judge, Hainloi, dated 22nd 
November 1918. 

Pandit Ookarau Nath for the Appel- 

lant. 

Babu Jihan Krl.<hu'i Baunnrji, for lle.spond- 
ont No. 1, 

JUDGMENT. — The facts of this case are 
a.s follows: A suit was brouglit l;y Mnmmuint 
Phul ' Kuar, tlie decree-hold(3r, against her 
sons, Muneshar Bakhsli and Rnmeshar 
Bakhsh. This suit was for a defdaration 
that she was entitled tf) receive maintenance 
at tlie rate of Its. 50 a montli from Muneshar 
Bakhsh. The otlier .son Rameshar Bakhsli 
appears to have been made more or less 
a pro fonna party. Tl\e suit was compromis- 
ed on the 4th of Juno 1912 by an agreement 
by which these two sons undertook to pny 
Rs. 66 a month in equal shares to their mother 
by way of maintenance. The money was to 
be payable in six monthly instalments. A 
decree was prepared in accordance with these 
terms, and in this decree it was expressly 
stated that the maintenance money was to 
constitute a charge on certain immoveable 
property spociHed in a list. It was also de- 
clared that in default of payment of the 
instalments of maintenance Musammat Phul 
Kuar would be entitled to realise money due 
from the person and property of the defend- 
ants. A default having occurred in payment, 
Musammat Phul Kuar has taken out execu- 
tion of her decree. In the lower Court her ap- 
plication was opposed on behalf of Muneshar 
Bakhsh who is the appellant here. His 
objection was to the elfect that Mnsammat 
Phul Kuar had no right to take out execution 
of the decree she had obtained. It was 
contended that the decree was a declaratory 
decree and that the only way in which she 
could recover sums owing to her was by a 
regular suit. The Subordinate Judge upheld 
this contention and allowed execution. 

In appeal here it is again contended that the 
decree is a purely declaratory decree and, 
therefore, incapable of execution. I am 
unable to accept this ai’gumont, for, on the 
face of it, it seems to be more than a pure 
declaratory decree. It gives the decree- 
holder the right to enforce the recovery of 
sums due to her under the decree by process 
in execution. Another point which has been 
taken here is, namely, that as certain immove- 
able property has been charged with the pay- 


ment of this maintenance the decree-holder 
caTinot realise \Nhat is due to her by sale of 
the property so charged. It is argued that 
in order to realise a debt which is charged 
on property tliere must be a suit for sale 
just as in the case of a mortgage. That 
(luestion, however, does not arise in the present 
instance and need not bo discussed, for the 
application for execution whicli was put in 
by Musammat Phul Kuar was for attachment 
and sale of the moveable property belonging 
to the appellant Muneshar Bakhsh. In my 
opinion Musammat Phul Kuar was entitled 
to make this application. No other point 
arises for decision. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH OOURr. 

Skcond Civil Appeal No. 869 of 1918. 

September 1, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Napier. 

VUSA CHANDRAKANTAM and others— 
Defendants — Appellants 
versus 

YUSA SUBBARAYUDU— Plaintiff- 
Respondent. 

Hindu Laic — Dancing gu la —Fanning servicCy iche^ 
Iher can he jK-rfonned by males — Service inam — 
Alienation — Adverse jiossession of officoy if confers title 
to emol aments. 

By reason of his sex a Hindu male is incapacitated 
from performing ‘fanning* service in a temple, M'hich 
is usually done by dancing girls. 

An alit'nation of an inam granted for the per- 
formance of fanning service in a temple in favour of 
a person not next in succession is invalid, even though 
it is made in favour of a member of the family to 
which the mam belongs. 

Mirmlcshisundaram Pillai v. Chockalinga JRoyery 
1.5 M. L. J. 10; Pakkiain Pillay v, Seefharama 
Vadhyar 14 M. L. J. 134 and Nnrayana v. Rangoy 15 
M. 183, 2 M. L. J. 19, followed. 

Joint possession of an office, even if adverse, does 
not confer a title to a share of the income of the lands 
attached thereto. 

Bhaiaji Thakurw JhariUa DaSy 24 Ind. Gas. 501; 1 L. 
W. 649; 18 C. W. N. 1020; 27 M. L. J. 100; 16 M. L. T. 
210; (1914) M. W. N. 636 (P. C.), referred to. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Rajamundry, in Appeal Suit No. 152 of 
X912 (Referred Appeal Suit No. 149 of 1911 
on the file of the Court* of the Suhordinato 
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Judge of Oocoauada), preferred against that 
of the District Munsif of Poddapuram, in 
Original Suit No. 847 of 1909. 

PACTS. — The lands in suit are ap- 
purtenant to the fanning service to be perform- 
ed by Certain dancing girls in the Sri 
Visveswara Swami temple in the village of 
Peddapuram. They wore originally held by 
one Syamala, who died in 1854 leaving two 
daughters (whose respective descendants are 
the 1st and 2nd defendants) and the plaint- 
iff, the son of another predeceased daughter 
of hers. During her life-time Syamala exe- 
cuted a hamrnama dated 17th February 
1854, whereby she made over all her pro- 
perties, including the service imm lands 
in suit, t ) the surviving daughters and the 
grandson, with the condition superimposed 
that the two’ daughters should continue to 
perform the fanning service. Ever since 
1854 the plaintiff and his aunts and after them 
defendants Nos. 1 and 2 continued in joint 
enjoyment of the property, the daughters 
and their descendants having continued to 
do the service. In 1900 defendants Nos. 1 
and 2 alienated the suit properties, whereupon 
the plaintiff sued for a declaration of his 
title to a third share of the same and for 
a partition thereof by metes and bounds, 
or, if that was not possible, for a decree 
for joint possession along with 1st and 2nd 
defendants. The defendants contended inter 
alia that the service in question could bo 
performed only by women, that the ketrar 
relied by the plaintiff was invalid and 
conveyed no right to plaintiff as it was 
not competent to Syamala to alienate the 
emoluments of the office and that the suit 
lands were neither alienable nor divisible. 

The District Munsif gave a decree for 
partition, but, on a construction of the suit 
karar, limited the interest of the plaintiff to 
his life-time. On appeal the Subordinate 
Judge modified the decree of the Court below 
and held that plaintiff was entitled to a 
third share absolutely. Against this decree 
the defendants preferred the above second 
appeal. 

Mr. Patanjali Sastri, for Mr. P. Narayana- 
murti, for the Appellants: — The karar is not 
binding on the defendants. The vicm being 
a hereditary service inam, can , only be 
enjoyed by the holder of the office without 
...... Y%/^•urat» nf alienation. iPakhiam PUlqy v. 




Seetharama Vadhyar (1). Any alienation by 
him cannot be binding on his successors-in- 
office. Minakshisundaram Villai v. Chocka- 
linga Boyer (2). The emoluments always 
follow the office. Bhaiaji Thakur v. Jharula 
Das (3). 

So far as the alienation of emoluments 
is concerned the distinction that has been 
made as regainls the alienations of offices 
to members of the family and strangers, does 
not apply and alienation in favour of a 
member of the family is equally bad as 
one ill favour of a stranger. 

The karar cannot be construed as a 
disposition of the office or of joint 
interest therein, as it enjoins the , performance 
of the services by the surviving daughters of 
Syamala. Even if so construed, it is still 
invalid as not in favour of the person next in 
the line of succession. Narai/ana v. Btwga 
(4), Alagappa Mndaliar v. Siraramasundara 
Mudaliar (5). 

Further the plaintiff in this case is 
disqualified by his sex from performing the 
services which can only be preformed by 
dancing girls. It could not be conten led that 
the services could bo performed by a proxy. 
Compare Siindaramhal Ammael v. Yogavana- 
gnrukkal (6). Such a practice, if counten- 
anced, will lead to the office being alienated 
in favour of a person belonging to a different 
caste or religion. Vide Manc/iaram v. Pran- 
shaukar (7): Bajaraai v. Ganesh (8) and Tyyn* 
durai Gnrnkkal v. Jiarnamicmy Gnrnkkal (9). 

Mr. P. Nagahnshnnaniy for the Hespond- 
ent:— The defendants themselves having 
acted according to the terms of the karar and 
recognised the plaintiff’s right, they are now 
estopped from disputing the latter’s title. 
The plaintiff must be held to have acquired a 
valid title by adverse possession. The case 
in Bhaiaji Thakur v. Jhurula Das (3) related 
to the alienation of the office in favour of 
an absolute stranger and their Lordships 
oidy hold that it was void. 

(1) 14M. L. J. 134. 

(2) 15 M. L. J. 10. 

(3) 24 Ind. Cas. 501; 18 0. W. N. 1020 at pp. 1036, 
1036; 1 L. W. 549; 27 M. L. J. 100; 16 M. L. T. 210; 
(1914) M. W. N. 636 (P. C.) 

(4) 16 M. 183; 2 M. L. J. 19. 

(5) 19 M. 211. 

(6) 23 Ind. Cas. 72; 26 M. L. J. 316; (1914) M. W. 
N. 286; 1 L. W. 276. 

- (7) 6 B. 298. 

(8) 23 B. 131. 

(9) 18 Iu4. Oas, 475, 
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JUDGMENT.— This is a suit to establish 
respondent’s (plaintifF’s) right to, and to 
recover possession (after partition) of, a 
one-third share in certain inam lands attach- 
ed as emoluments to a “fanning service” 
performed by dancing girls to the god Sri 
Visweswara Swami in the village of Pedda- 
puram. The District Munsif gave a decree 
for recovery of possession and for a declaration 
of plaintiff’s title during his life-time. The 
Subordinate Judge has amended the decree 
by removal of the limitation and has given 
a decree practically as sued for. 

Plaintiff’s title rests on a kararnama^ 
Exhibit A, executed in 1854 by one Syamala, 
who then held the office and emoluments. 
She had at the time two daughters (from 
whom appellants Nos. 1 and 2 are descend- 
ed) and a son of a deceased daughter (the pre- 
sent plaintiff). To these throe persons jointly 
she made over all her properties (includ- 
ing the service tnam lands), directing at 
the same time (according to the plaint) 
that the two daughters should continue to 
perform the service. Shortly afterwards 
she died ; and from that time till 1909 
plaintiff claims to have been in joitit 
enjoyment of the suit property along with 
his aunts and after them their female 
descendants who were actually performing 
the service. In 1909 appellants Nos. 1 and 
2, who had then succeeded to the service, 
effected a mortgage of the suit lands. There- 
upon plaintiff sued to establish his title 
and recover possession of a one-third 
share. 

It is beyond dispute that the suit lands 
are service lands and attached to the fann- 
ing service” and are strictly speaking 
inalienable ; that is to say, any alienation 
by an office holder is invalid after that 
office holder’s life-time, and does not bind 
his or her successor (vide Mmahshtstindaram 
Filial V. Ghockalinga Royer (2) and Pakldam 
Fillay v. Seetharama Vadhyar (1). 

It is, however, contended that plaintiff 
being a member of the family, this rule 
does not apply. We cannot accept such 

contention. The Munsif says (and we 
do not understand the Subordinate Judge 
to differ from him) that the suit land is 
inam attached to service which is usually 
rendered only by dasi women in Hindu 
temples, We haye xio doubt that plaintilE 


is by reason of his sex incapacitated from 
performing the service. The Subordinate 
Judge says the service can be performed 
by proxy : but there is no suggestion in the 
plaint that plaintiff has arranged for a 
proxy to do the service on his behalf. 
In fact after setting out that Syamala 
directed that her daughters Venkatachellam 
and Nilachellara should do service, the plaint 
contains no further reference to the 
performance of service, but deals simply 
with the enjoyment of the inam lands. 

We must take it, then, that plaintiff 
never did, nor could have done, the service 
to which the emoluments are attached. 

We may add that in any case Syamala’s 
daughters were the next immediate heirs 
to the office on her death : and that she 
could not transfer the office to plaintiff, 
even if he was not disqualified from holding 
it [vide Narayana\» Banga (4)]. 

In these circumstances, the fact that 
plaintiff was a close relation of the office 
holders ' does not affect the invalidity of the 
alienation in his favour. 

Even if his alleged joint possession with 
the office holders were regarded as adverse, 
this would not give him a title even to 
a share of the income of the lands Icide 
the remarks of the Privy Council in Bhaiaji 
Thaknr v. Jharuhi Fas (3)]; but as a matter 
of fact, it is clear that his enjoyment was 
permissive. At the time of Exhibit A, he 
was a child and even after he grew up, 
his aunts and their immediate successors 
raised no objection to his participating in 
the income of the service inam lands. 
The present office holders are less 
complaisant. 

It has been suggested before us that 
appellants Nos. 1 and 2 are personally 
estopped from contesting his claim, but we 
find nothing to this effect in the plaint 
and no issue which covers such a plea. 

We must set aside the decree of the 
lower Appellate Court and dismiss the suit 
with costs throughout. 

Appeal dismissed. 
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DUROA V, MAN. 


OTJDH JUDICIAL COMMISSIONER’S 
COURT. 

Miscellaneous Appeal No, 4 op 1914. 

June 1, 1914. 

Prefteiit: — Mr. Kendall, A. J. C. 

DtJRGA AND OTHERS — DEPENDANTS — 
Appellants 
versus 

MAN — Plaintiff — Respondent. 

Oudh Lavi» Act (XT/// of 1876), s 9 — Rehtfiontihip^ 
meanini^ of-Piv-emption —lllegithnate trhether 

preferred to legitimate collaterals. 

The relationship contemplated in section 9 of the 
Oudh Laws Act is a legitimate relatiuoship. 

Therefore, such persons as iliogitimato sons who are 
entitled to maintenance and not to inheritance, have 
not a better right to pre-emption than a legitimate 
coUaiend relation. 

Appeal against the order of the Addi- 
tional Judge of Lucknow, dated 13th 
January 1914, reversing that of the 
Mnnsif, South Lucknow, dated 25th Juno 
1913. 

Mr. Zahnr Ahmad, holding brief of Mr. 
Saminllafi Beg, for the Appellants. 

Mr. Jf. Wasim, for the Re.spondent. 

JUDGMENT. — The appellants are the 
illegitimate .sons of one Sital Pmsad. The 
respondent is the son of Har Parshad, Sital 
Prasad’s fir.st cousin. Sital Prasad executed 
a deed of sale of a share in favour of the 
appellants who were at the time co-sharers 
by virtue of some former deed in their favour. 
Man, respondent, thereupon brought thi.s suit 
for pre-emption, claiming a better title as 
a sharer nearer in relationship. 

The first Court dismissed the suit on the 
ground that illegitimate sons had pre- 
ference to collateral relations, because the 
word “relationship” in section 9 of Act 
XVIII of 1876 was not confined to legitimate 
relationship only. 

The lower Appellate Court reversed this 
finding and found that an illegitimate son 
was a fiUus nullius and returned the case 
under Order XLI, rule 23, for decision on 
the merits. Hence this appeal in which this 
is the only question to be decided. The ques- 
tion does not seem to ' have been before this 
Court on any previous occasion. In Muham^ 
mad Ayuh Khan- v. Mnsammat Kamz Fatima 
Bihi (1) it was ruled that the relationship 
referred to in section 9 of the Oudh Laws Act 
means consanguinity from a c<^mon stock as 
opposed to affinity or relationship by mamage, 

(1) n Ind. Oaa. 919^ 140, C. 193. 


and that it was not confined to relationship 
through males. The learned Judicial Com- 
missioner also held that the test was nearness 
in point of relationship; and the right to 
pre-empt accrued in accordance with the 
■neai*ne.ss in degree, and not in accordance with 
the position of parties in the line of inheritance. 
Relying on this ruling the appellants argue 
that as it has been therein laid down that 
nearness in the line of inheritance is not to 
be considered, therefore, an illegitimate son, 
who is nearer in point of relationship to his 
father than is the collateral, must bo IiehJ 
entitled to pre-empt. It is admitted that an 
illegitimate son cannot be coiLsidored an heir, 
and that an illegitimate son is not a member 
of a joint Hindu family so as to be entitled 
to claim a share on partition, but Pnndaiyn 
Telarer v. Puli Telaver (2) is quoted as also 
Bam Kali v. JammaiS), in lioth of which rul- 
ings it issaid that the Hindu Law d(^s not treat 
an illegitimate son (mfilius nnllitis. Illegitimate 
children are looked upon in Hindu Law as 
the children of their mother, and are entitled 
to maintenance only. They do not constitute 
a component part of a family as do legitimate 
sous and collaterals. They are in a lower 
grade, in the estimation of the Hindu Law, 
than tho.se excluded for some defect but 
entitled to be maintained, wlio.so legitimate 
sons will be entitled to inherit and their 
daughters and childless widows to mainten- 
ance; for the right to maintenance of 
illegitimate sons is a personal right, which 
does not descend to their offspring. I notice 
that in Mata Persliad y. Bhatvarafi (4) theBoard 
of Revenue found that illegitimate sons were 
not collateral relations of their father’s bro- 
ther. 

It would be a most dangerous precedent and 
one opposed to the spirit of the Act to lay 
down that persons entitled to maintenance 
and not to inheritance, and in this category 
are included illegitimate sons, have a better 
right to pre-emption than a legitimate 
collateral relation. 

For the above reasons I hold that the 
relationship contemplated in section' 9 of the 
Oudh Laws Act is a legitimate relationship. 

This appeal, therefore, fails and is dismissed. 
Respondent may have his csosts. 

Appeal dismissed, 

(2) 1 M. H. C. R. 478. 

S 30 A. 808; 6 A. L. J. 629; A. W. N. (1908) 229. 

B. O. B. R, File No. 1396 of 1886, 
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Musammat mkndana i\ jagan nath jukhsh. 

OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 152 of 1912. 

April 15, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

Musammat MEND AN A and another — 

P L AI NTI FFS — ApPE L LANTS 
versus 

Laid JAGAN NATH BAKIISH and others 
— Defendants — Respondents. 

Hindu Law — Joint faimly — T)tHi option of unity of 
joint Hindu family -Pi'etttnnpfioii astodatn of di,<niptioii 
— Presumption as to unity of other membeis where 
one member separates. 

Where a disruption of the unity of a joint 
family lias once taken place and is proved or admitted 
to have taken place, no presumption can be 
raised as to the date of that disruption. 

Where one co-parcener separates himself from the 
others, there is no presumption that the remaining 
members remain united. 

Balahux v. Rukhmahaiy 30 C. 725 (P. C.); 30 
1. A. 130; 7 C. W. N. 042; 5 Bom. L. R. 469; Bannoo 
V. Ka.shee Ram, 3 0. 315 (P. C.); 3 6ar. P. C. J. 781; 

3 8uth. P. C. J. 490; Rafique and Jackson’s (P. C.) 
No. 49; 2 Ind. Jur. 151; Ohhoy Churn Gliose v. Oohind. 
Chitnder Dey, 9 C. 2117; 7 Ind. Jur. 3(31; 6 Shome 
L. R. 51; Ram Ghnfain Simjh v. R'ltn Bvhary Sinyh, 
IH A. 90; A. W. N. (1895) 234, referred to. 

Appeal against the decree of the Additional 
Judge of Hard oi, dated 20th August 1912. 

Mr. A. P. <S’ea, for the Appellants. 

Mr. Nahiullali, for the Respondents. 

JUDGMENT. — The di.spute in this ca.se 
relates to the property of Ram Sahai, 
wlio died early in 1879, leaving a widow, 
Musammat Dulari, a daughter, Musammat 

Mendana, a brother, 8heo Saliai, and two 
nephews, Jagannath Ikkhsh and Ram 

Ritan, by a predeceased brotlier, named 
Anandidin. On the deatli of Ram Sahai 
mutation of names was effected in respect 
of his property in favour of Shoo Sahai, 
Jagannath Bakhsh and Ram liataii under 
an arrangement made by tliem with 

Musammat Dulari on tlie 17th December 

1879, whereby 19 htghas 6 biswas of laud 
in Mauza Kallianpur were made over to 
Musammat Dulari for lier maintenance and 
support and the rest of the property was 
made over to Shoo Sahai, Jagannath Rakhsli 
and Ram Hatan on the condition that they 
wore to pay the debts due by the deceased. 

Mftsammat Dulari die^l on the 4th Oc- 
tobjr 19vl0. The present suit was brought 
by Musammat Mendana and her transferee, 
Sheopal Singh, for the recovery of posses- 
sion of the zemindari property left by 


Ram S ihai deceased and Rs. 300 on account 
of mesne profits for 1318 Fasti. The main 
questions for consideration in the case were 
whether Ram Sahai wa.s living jointly with 
or separately from Sheo Sahai, Jagannath 
Bakhsh and Ram Rataii on the date of 
his death and whether Musammat Mendana 
was entitled to succeed to the property 
of Ram Sahai on the death of his widow. 

Sheo Sahai died sometime in 1881 with- 
out leaving any issue. His property was 
entered on his death in the names of his 
nephews, Jagannath Bakhsh f.nd Ram Ratan. 
The learned Subordinate Judge laid the onus 
of proving separation on the plaintiffs 
and came to the conclusion that the 
alleged separation of Ram Sahai from 
Sheo Sahai, Jagannath Bakhsh and Ram 
Ratan was not established. 

It is admitted, however, by the defend- 
ants-re.spondents that Jagannath Bakh.sh 
and Earn Ratan ai’e living separately from 
22 yeai’S. No presumption can, therefore, 
be raised of jointness. Where a disruption 
of the unity of the joint family has once 
taken place and is either proved or ad- 
mitted, no presumption can be raised as 
to the date of that disruption. Whore 
one co-parcener separates liimself from the 
others, there is no presumption that 
the remaining members remain united 
[lid abac v. Rnkhmabai (1)1. It is for the 
pirty w!io alleges that the other members 
remained joint to establish that fact. If 
it is admitted or proved that the members 
of a family were not in a complete state 
of union at the time of the institution of 
suit, no presumption can he raised as to tlie 
date of separation or as to the previous 
jointness of the family on the happening 
of a particular event prior to the suit. 
Ill Banin-y v. Kashee R im (2) their Lordships 
of the Privy Council held that the presump- 
tion of jointness did nob arise when it ap- 
peared that there had been a division of 
the family property and a separation in the 
family, all the members of which were living 
separately. In Obhny Churn Ghose v. Gohind 
Cknnder Dey (3) Garth, C. J., and Mitter, J., 
ob.servod that the general principle that 

(1) 30 0, 725 (P. c.); 30 T. A. 130; 7 0 . W. N. 642; 

5 Bum. b. R. mh 

(2) 3 C. 315 (P. 0.); 3 Sar. P. 0. J. 781; 3 Sutli. P. 
C. J. 499; Ratiqae and Jackson’s (P. C.) No. 49; 2 Ind. 
Jur. 151. 

(3) 9 C. 237j 7 Ind. Jur. 361; 5 Shome L. R. 51, 
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when a Hindu family was proved to have 
been joint that state of things should be 
presumed to continue until the contrary was 
shown, would not be applicable where it was 
admitted that at the time when the suit 
was brought the plaintiff and the defendant 
were not members of a joint family. In 
Bam Ghidam Singh v. Bam Beliary Singh (4) 
where it was admitted by some of the 
plaintiffs’ witnesses that there had been a 
separation of the family after the death 
of one of the members and the allegation 
of the defendants was that the separation 
had taken place much earlier, it was held 
that the case of the plaintiff being in- 
consistent with the presumption of the 
family remaining joint it was for him to 
prove that the separation took place at the 
time he alleged. 

The evidence adduced by the plaintiffs 
in this case establishes that Ram Sahai 
was not living jointly with the other 
members of the family on the date of his 
death. It appears from the documentary 
evidence on the record that at the time 
of the Regular Settlement Anandidin, Ram 
Sahai and Sheo Sahai were living jointly 
and that while Anandidin was looking after 
Mamas Raman Umrapur and Mirzapur 
Sumhari, of which he was the lambnrdar^ 
Ram Sahai was acting as the lamhardar of 
Mama Kallianpur and looking after that 
village. At that time some claimants turned 
up to demand a share in some of those 
villages, but their claims were resisted in 
each instance by the lamhardar who was 
supported by his brothers. Jawaher Lai, 
the uncle of Anandidin, Ram Sahai and 
Sheo Sahai, was then recorded as the owner 
of a \0-hiswas share in each of those vil- 
lages and Anandidin, Ram Sahai and Sheo 
Sahai were recorded as owners of the 
remaining 10 hiswas in equal shares. It 
is difficult to say whether Jawaher Lai 
was also living jointly or not. He had no 
issue and had made a gift of his entire 
share in favour of Jagannath Bakhsh and 
Ram Rataii, sons of Anandidin, on the 2nd 
October 1871 (Exhibit 62). In that deed of 
gift he stated that Jagannath Bakhsh and 
Ram Ratal! were lookingafter him and attend- 
ing to him like offspring and that he was 
joint {sharih hal) with them from before and 

(4) 18 A. 90; A. W. N. (1895) 234. 


also at that time. Ram Sahai and the 
other members of the family also appear 
to have been then joint, because as far 
back as the 19th July 1863 a mortgage 
was made by Anandidin nnJ Ram Sahai 
jointly in lieu of Rs. 400 in favour of Lala 
wherein the entire Kallianpur, in which 

Jawaher Lai had a half share and Anandidin, 
Ram Sahai and Sheo Sahai hadeach a one-sixth 
share, was mortgaged (Exhibit C 33). On 
the 20th June 1865 a similar mortgage 
was made by Jawaher Lai, Anandidin, Ram 
Sahai and Sheo Sahai jointly (Exhibit B 16). 
On the 3rd July 1866 a joint hahuliat 
of the theka of Bhikhampur was taken by 
the said persons from Babu Ram Sahai 
(Exhibit C. 33). In 1867 they executed 
bonds in favour of Babu Ram Sahai, the 
TaUiqdnr of Bhikhampur, rendering them- 
selves jointly and severally liable for 
their re-payment. On the 15th September 
1870 a gonda (cattle-shed) was purchased 
by tlie family from a person named Handi, 
the sale-deed of which was taken in the 
name of Sheo Sahai (Exhibit B 17). Ram 
Sahai subsequently mortgaged his share in 
the same with his share in the other property 
in favour of Bliagwandin in 1878 (E.xhibit 
22). On the 12th July 1872 Ram Sahai mort- 
gaged tJie entire Manza Kallianpur with Sheo 
Prasad (Exhibit C 25) and on the 26th 
June 1873 he re-mortgaged the same 
describing himself as the lamhardar of the 
village (Exhibit C 26). Similarly on the 
30th March 1872 Jagannath Bakhsh 
mortgaged the entire Manza Mirzapur 
Sumhari with Bhairon Prasad (Exhibit 
C 27) and on the 17th July 1875 he 
re-mortgaged the same witli Maui Ram 
(Exhibit C 29). Some disputes meanwhile 
appear to have cropped up between the 
members of the family, for after 1873 we 
find separate mortgages made by different 
members of the family in respect of their 
separate shares and in one instance when 
a joint mortgage was attempted to bo 
made by them to pay off certain prior debts 
and to take a fresh loan of Rs. 1,000, the 
transaction fell through and the deed could 
not be registered. 

There are certain circumstances which 
render a disruption of the family at or 
aljout that time pretty certain. Anandidin 
died sometime in 1870 or 1871. In 1873 a 
suit was filed by Jawaher Lai, Sheo Sahai, 
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Jagaiiiiath Baklisli and Ram Ratan against 
Slieo Shankar and Gauri Shankar claiming 
certain property as the reversionary heirs of 
Mnsammat Gulaba Kuar (Exhibit 91). Ram 
Sahai did not join them as a co-plaintilF 
and the allegation in the pedigree tiled 
with the plaint was that he had colluded 
with the defendants (Exhibit 92). A 
decree was passed in that suit in favour 
of Javvaher Lai, Sheo Sahai, Jagannath 
Bakhsli and Ram Ratan on the 15th June 
1875, (Exhibit 95) and that decree was 
confirmed on appeal on the 19th February 
1876 (Exhibit 96). It does not appear 
from the hhewats (Exhibits 97 and 98), 
which gave effect to that decree, that Ram 
Sahai was allowed any share in the property 
decreed. Suits for profits Avere also filed 
at or about that time by Ram Sahai 
against Jagannath Bakhsli in regard to 
Manza Mirzapur Sumhari, of Avhich the 
latter was the lamhardar, and by Jagan- 
nath Bakhsli against Ram Sahai in respect 
of Manza Kallianpur, the lamhavdari of 
which stood in the name of Ram Sahai. 
The records of those cases have been 
destroyed, but it is clear from tlie ex- 
tracts of the registers filed, in which the 
date of weeding is noted, that those suits 
were filed and decided in 1877 and it has 
not been seriously contended in appeal that 
the per.sons, who figure a.s parties to tho.se 
suits, Avere or could be different men. The 
learned Subordinate Judge accepted the 
statement of Ram Ratan and alloAved himself 
to believe that Ram Sahai, Avhose name 
figures as a party in both those cases, was 
a different person. But it is admitted 
by Ram Ratan himself that there aaus no 
other co-sharer in Manza Kallianpur or 
Manza Mirzapur Sumhari bearing the name 
of Ram Sahai other than the man avIioso 
property is now in dispute. The regi.sters 
specifically state that the suits were for 
arrears of profits and if the statement of 
Ram Ratan that there Avas no other 
co-sharer of the name of Raia Sahai be 
accepted, the theory adopted by the learned 
Subordinate Judge that the above suits 
related to other matters and Avere fought 
between other persons falls to the ground. 
Separate mortgages made by different mem- 
bers of tlie family of their respective 
shares and the suits for profits fought between 
the members of the family inter se read 
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with the statement made in the suit filed 
in regard to Mnsammat Gulaba Kuar’s 
estate, conclusively establish that Ram Sahai 
separated from tlie other members of the 
family some time in or about 1878 after 
the death of Anandidin and that he was 
not living jointly Avith Sheo Sahai, Jagan- 
nath and Ram Ratan on the date of his 
death. The evidence produced by the de- 
fendants-respondents to the contrary cannot 
be accepted. 

The plaintiffs-appellants offered in the 
plaint to pay any debts due by Ram 
Sahai, which the defendants-respondents 
might have liquidated in pursuance of the 
arrangement made l>y them with Mnsammat 
Dulari. It appears that Sheo Prasad obtain- 
ed a decree on account of a mortgage 
effected by Ram Sahai and in execution of 
the said decree realized Rs. 800 from 
Jagannath Bakhsh and Ram Ratan in 
satisfaction of that decree (Exhibit 42). 
Debidin similarly obtained a decree on a 
bond executed by Ram Sahai and in exe- 
cution of it realized Rs. 51 from Jagannath 
Bakhsh, Avho paid the money by executing 
a deed of mortgage in his favour (Exhibit 
57). The original petition of compromise 
filed in the Revenue Court by Mnsammat 
Dulari, Sheo Sahai, Jagannath Bakhsh and 
Ram Ratan has been Aveeded out, but the 
contents of the .said petition are amply 
proved by a report of the Tahsildar in 
another case, dated the 6th May 1882 
(Exhibit 90). The findings of the Court 
beloAv on the other matters raised in the 
pleadings have not been impeached by 
either party. 

The appeal is therefore, allowed and the 
plaintiff's claim for possession of the pro- 
perty in dispute decreed subject to the pay- 
ment of Rs. 809 to Jagannath Bakhsh and 
Ram Ratan and Rs. 51 to Jagannath 
Bakhsh on account of the debts due by 
Ram Sahai which they liquidated. The 
plaintiffs will get their costs in both the 
Courts from the defendants, who will under 
the circumstances bear their oAvn co.sts 
throughout. 

Appeal allowed* 
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September 22, 1914. 

Present : — Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice Seshagiri 
Aiyar. 

KANCHARLA VENKATARATNAM and 
OTHERS — Defendants — Appellants 
versus 

KOGANTl VENKATARAMIAH and 
another — Plaintiffs — Respondents. 

Limitation Act {IX o/ 1908), St'/i. I, 144 — Suit 

by adopted Mm — Adreise possession ngninst mother^ 
whether effectual against adopted son — Prescription j 
right acquired by. 

An adopted son is entitled under Article 144 of 
the Limitation xVct to sue for po8.session of 
immoveable property within 12 years from the 
date of his adoption, inasmuch as like a reversioner 
his right is not lost to the property by adverse pos- 
session against his mother. 

Ordinarily the right acquired by the person pres- 
cribing is the right of the person in poss(*ssioii, that 
is to say, ordinarily no one can prescribe for more 
than what the person against whom ho is pres- 
cribing is entitled to. 

Sreeramulu v,Ki istainnWf 20 M. ]43j 12 M. L. J. 
197; Moro Narayan Joshi v. Balaji B'lghunath, 19 B. 
809i Ha ri V. B’Wmow, 2 Bom L. 11. 411, Chand 

Babu v. Bejoy Chand 3fahatab, OC. W. N. 795; 2 G. L. 
J. 87 and Runchoidas v, Parvnti B«j, 23 B. 725j 26 I. 
A. 71; 3 C. W. N. 621 (P. C.), followed. 

Amutolal 3titter v. Rojoneehint Mitter, 15 B. L R. 
10; 23 W.R.214;2 l.A.113(P. C.); Krishna i i Janaidhnii 
v. 3[arbhatj 13 B 276 and Atch'nnm't v.Suhha Rayjdu, 
5 M. H. C. U. 428, referred tq. 

Appeal again.st the decree of the Court of 
the Temporary Subordinate Judge of 
Masulipatam, in Original Suit No. 13 of 
1912 (District Court of Kistiia). 

Mes.srs. P. Nagahushanam and T. JZ. Van- 
katarama Sa^fri, for the Appellant.s, 

Mr. V. Barnadoss, for the Respondents. 
JUDGMENT. 

Wa L LT s, Offg. C . J . — W e .see no reaso u to differ 
from the clear and well-reasoned judgment 
of the Subordinate Judge. The question is 
whether the suit properties belonged to 
Bapayya who died about 1859, or to his 
Avife Kannamma who died in 1875. Prom at 
least 1827 to 1875 Avhen Ramachaiidrudu, 
Bapayya’s son died, the suit lands are shown 
to have been cultivated by them. After 
Bapayya’s death part of the lands was 
alienated by Rarnachandrudu’s guardian. 
After Ramachandrudu’s death there were 
disputes ])etAveen his young widow, who 
many years later adopted the plaintiff, and 
his mother Kannamma, and evei:tually it 
was agreed to divide the properties between 


her daughters. The plaintifE suggests that 
the grant to Kannamma was for her main- 
tenance and that after her death Kotamma 
failed to recover t4ie properties and that on 
his adoption in 1904 he acquired a good 
cause of action. 

We think the long possession of Bapayya 
and his son raises the presumption that the 
lands were their property. On the other hand 
the defendants have altogether failed to 
prove that the properties ever belonged to 
Kannamma’s father who is said to have borne 
the name of Akkayya. The zemindar i 
accounts show that one Akkayya owned some 
of the suit lands in 1802, but there is no 
reliable evidence that he was Kannamma’s 
father, and as Bapayya and Ramachandrudu 
acquired lands, it may well be, as observed by 
the Subordinate Judge, that these particular 
lauds Avore acquired from strangers. 

The probability is that on the death of 
Ramachandrudu leaving a childless widoAV, 
his mother Kannamma Avho had herdaughters’ 
children living Avith her ordered Kotamma 
to allow her to have half of the properties. 
Such an aiTangement would not be unnatural 
and is, Ave think, borne out by the evidence. 
Subsequently the grant to Kannamma was 
referred to by Kotamma as made for her 
niaiiitenance. It is, of cour.se, clear tliat such 
an arrangement could not bind the rever- 
sioners or a subseiiuently adopted son. Tho 
Subordinate Judge has held that the suit 
was not barred, following the judgment of 
Bhasyam lyanger, J., in Sreernmulu v. 
Krisfaamma (l). Tliough the observations 
of that learned Judge Avei’e obiter j they were 
in accordance with the decision of Earran, 
C. J., and Gandy, J., in Moro Narayan Joshi v. 
Balaji Raghunath (2) whicli was followed by 
Jenkins, C. J., and Candy, J., in Hari v. 
Wamon (3) and by Harrington and Mookorjee, 
JJ., in llarek Ohand Bahn v. Bejoy Chaml 
Mahatah (4). In these decisions it has been 
held that an adopted son is entitled under 
Article 144 to sue for immoveable property 
within twelve years from the date of adoption. 
We have also been referred to the decision 

(1) 26 M. 143; 12 M. L. J. 197. 

(2) 19 B. 809. 

(3) 2 Bom. L. R. 411. 

. (4) 9 C. W. N. 796; 2 C. L. J. 87. 
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of the Privy Council in Runclwrdais v. Parvatl 
Bat (5), that a reversioner’s right to sue for 
moveable property accrues on the death of the 
widow and that consequently he has six 
years under Article 120, which supports the 
same view. 

For these reasons I am of opinion that the 
appeal fails and must be dismissed witli 
costs. The memorandum of objections is 
dismissed with costs. 

Seshagiri Aiyar, .1. — The learned Chief 
Justice has found on tlie facta. I entirely 
agree. The point which arises for decision 
is whether the adopted son’s right is lost by 
the defendants having acquired title to the 
property by adverse possession against his 
mother. Under the Limitation Act (XIV of 
1859), it was settled law that adverse 
possession against a widow in possession as 
limited owner bound the reversioners as well 
as the adopted sons. See Amuiolal Bone v. 
Rajoneecdnt Mitter (6), Krishnaji Janardhan v. 
Marhhat (7) and Atchamma v. Snhba Bnyadu 

(8) . The principle of these decisions seems 
to be that as a widow in possession repre- 
sented the estate for the time being, pres- 
cription against her affected the estate and 
not only her limited interest in it. 

A distinction was, however, made in the 
ca.se of alienations by a widow. In such 
cases it was held that the act of the widow 
only affected her interest in the property. See 
Gya Persad alias Lai Persad v. Heet ^amin 

(9) and Srinath Koer v. Prostmmi Kumar 
Ghose (10), In this state of the law, Act 
IX of 1871 was introduced. Articles 141 to 
145 correspond to Articles 140 to 144 in the 
Acts of 1877 and 1908. It is clear that 
the Legislature intended by those new Articles 
to introduce a radical change regarding the 
starting point of limitation. Article 141 
(I shall refer to the Act of 1908 hereafter) 
gives the reversioner a period of twelve years to 
recover the property of the last male owner 
from the death of the widow, thereby indicat- 
ing that acquisitions of rights against her 
are of no avail against reversioners. The 
position is made clearer by section 28 of 
the Limitation Act which was introduced 

6) 23 B. 726; 26 I. A. 7l (P. C.); 3 C. W. N. 621. 

6) 15 B. b. B. 10; 23 W. R. 214? 2 1. A. 113 (P. 0.). 

7) 13 B. 276. 

(8) 6 M. H. C. R. 428. 

(9) 9 C. 93; 6 Shome L. R. 84. 

(10) 9 0. 934 (P. B.)j 13 0. L. R. 372, 


for the first time in the Act of 1871 (section 
29 of that Act). Ly that section the right 
extinguished and consequently the right 
acquired by the person prescribing, is the 
right of the person in possession. This is 
giving effect to the principle mentioned by 
Muttusawmi Ayyar and Shephard, JJ., in 
Hamhasiva v. Pagava (11), where they say 
“that it has been repeatedly held that the 
title acquired by adverse possession for twelve 
years is only equivalent to that given by a 
parliamentary grant of the interest vesting 
in the party affected by the adverse posses- 
sion”. The party affected in the first instance 
being the widow, it is only her interest that 
is acquired. It seems to me, therefore, 
obvious that theLeg'slation of 1871 proceeded 
on the ground that no one can ordinarily 
prescribe for more than what the person 
against whom he is prescribing is entitled 
to. But the matter has been complicated by 
introducing a special Article in the case of 
reversioners and by not providing in a 
similar way for the case of adopted sons. 
Further, Article 134 by making it possible 
for a stranger to bind the whole estate by 
takitig a conveyance from a limited owner 
shows that the principle I have been 
referring to is not of universal application. 
As pointed out by Mr, Justice Bashyara 
Aiyangar in Sreeramtdu v. Kristamma (l), 
there is no justification for placing an adopted 
sou ill a worse position than that of a 
reversioner. It may be a case of omission 
on the part of the Legislature to safeguard 
his interests in the same way as it has done 
in the case of a reversioner. We have, 
therefore, to see whether the existing pro- 
visions are not sufficient to protect him. If 
Article 144 applies to the case of an adopted 
son, he will practically be in the same 
position as a reversioner. This can be done 
on the analogy of the decision of the Judicial 
Committee in Runcliordas v. Parvati Bai (5). 
There it was held that when a reversioner 
seeks to recover the moveable property of the 
last male owner, he has six years from the 
death of the widow to sue. It was pointed 
out that there is nothing corresponding to 
Article 141 regarding moveables. Their 
Lordships held that the cause of action to 
sue arises, on general principles, on the 
death of the widow in the case of a rever- 


(11) 13 M. 612, 
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sioiier. The same rule a fodlori governs 
the right of an adopted son. The principle 
of the decision is that until the plaintiff’s 
right to immediate possession accrues, his 
right to possession is not barred. In the 
case of a reversioner the cause of action 
will accrue on the death of the widow, in the 
case of an adopted son, on his adoption. As 
the Judicial Committee held tliat the 
residuary Article 120 applied to moveables, 
we may hold that the residuary Article 144 
applies to a suit by the adopted son for the 
recovery of immoveable property. If Article 
144 applies and if the starting point is the 
date of his adoption, tlie present claim is not 
barred by limitation. This conclusion lias 
the sanction of eminent Judges in this 
country. See Sreeramnlit v. KriManima 

(1) , Mom Narayayi Joslii v. Balaji llaglinnalh 

(2) , Hari V. Wamon (8) and Hamk G/iand 
Bobu V. Bijoy Ghand Makafah (4). The de- 
fendants have not, therefore, acquired any 
right by proscription against the plaintiff. 
The appeal must be dismissed with costs. 

Appml (1 ism issed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Ccvil Appeal No. 398 of 1912. 

May 27, 1914. 

Fresent: — Mr. Kendall, A. J. C. 

ONKAR SINGH— Defendant No. 1— 
Appellant 
versus 

BHAGWAN DAT SINGH and another — 
Plaintiffs and BADAL SINGH and 
ANOTHER — Defendants Nos. 2 and 3 — 
Respondents. 

Pi'e-emption — Pre^enipfor and vendee hath occupying 
position of co-sharers - Oiidh Laws Act{XVIU of 1876) s.9 
— Pre-emptor or vendee^ effect of circumstances nrtsi?iy 
subsequent to decree of first Court in determination of 
right of — Co-sharer holding subject to danjrr of 
being attacked by claim for pre-emption, position of. 

A vendee, defendant in a pre-emption 8uit, 
occupied, when that suit was instituted against him, 
the position of a co-sharer with an absolute right of 
transfer and of enjoyment but subject to the danger 
of being attacked by a claim for pre-emption by 
virtue of recent purchases. A decree for pre-emption 
was passed against him in that suit. Before his appeal 
came to bo decided a suit for pre-emption in respect 
of one of the other properties had been brought and 


lull been dismissed and the decro-‘ liud become 
final in his favour- 

Hdd, that the vendee and tlu^ pro-omptors having 
beo'mi'* persons equally entitled to purehaso the 
property in dispute before the case was finally 
disposed of in appeal, lots must bo cast under 
section D, Oudh Laws Act, in order to determine 
which of them shall exercise the right to buy the 
property. 

Tn a pre-emption suit, in determining the right 
of the pro-emptor or of the vendee, the Appellate 
Court may consider any cireumstaiices which 
have arisen during tlu* pendency of the suit 
in appo.al, even though these eircumstances may 
have come into being subsequent to the decree of the 
first C«)urt. 

Appeal against the decree of the District 
Judge of Gonda, dated 3 1st July 1912, 
upholding that of the Subordinate Judge, 
Gonda, dated 1st July 1912. 

Babu Bisheshwar Nath, for the Appellant. 

Babu Itam Chandra, for the Respondents. 

JUDGMKNT. — This second appeal has 
been filed by Orik-ir Singli, purchaser of a 
property in respect of which a suit for 
pre-emption was filed by respondents Nos. 
1 and 2 who are admittedly co-sharers in 
the 7nahal. Oiikar Singh purchased the 
property in dispute by a sale-deed, dated 
30tli November 1910 and registered on 
16th December 1910, for an ostensible 
consideration of Rs. 3,500. He purchased 
three sets of properties: (ri) a definite share 
(1 anna 2 pies 8 krants) of which the 
vendors were the actual owners, (6) two 
shares in the possession of Mmammnt Jasso 
and another as widows with a life-interest, 
to whom the vendors purported to he the 
reversioners and (r) certain arrears of rent 
due from tenants. This suit for pre-emp- 
tion was brought in respect of properties 
(a) and (c) only, it being claimed that 
the sale in respect of property (b) was 
illegal. 

The first Court found that under the 
Transfer of Property Act, the section of 
which it did not quote, properties (b) and 
(c) could not be sold and so the vendors 
had no right to transfer them. As to 
property (a) it found that out of the 
consideration money Rs. 2,450 had never 
been paid and it decreed the claim on 
payment of Rs. 1,050, the amount which 
the plaintiffs had offered to pay and which 
it found to be, as a matter of fact, more 
than the market value of the property. 
The appellant had further pleaded that he 
had himself become a co-sharer by virtue 
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of two purchases made, one from Ratan 
Singh on the 27th July 1911 and another 
from Ram Piare on the 9fch August 

1911. 

The lower Appellate Court, relying upon 
the ruling reported as Kaleshar Rui v. 
Nahihan Bihi (1), ruled that he was 
not a co-sharer. In the lower Appellate 
Court the appellant contended, jirnty that his 
right as a co-sharer was established by the 
two purchases above referred to and, 
secondly, that Mttsammat Jasso having died, 
her property had passed into the posse.ssion 
of the appellant, and that, therefore, it was 
incumbent upon the plaintiffa-respondents 
to sue for pre-emption in respect of that 
share also, and finally that the value of 
the share of 1 anna 2 pies 8 kranfs exceeded 
Rs. 1,050. The Court held that there was 
still a possibility of both those sales being 
nullified by pre-emptors, also that the 
transfer of the reversionary interest which 
the vendor professed to Iiold was itself 
void and illegal and that Rs. 1,050 was 
a fair and proper price; and it accordingly 
dismissed the appeals. 

The points which the appellant has raised 
in second appeal are: — 

(1) that the learned District Judge is 

wrong in holding that the appellant 
does not stand on the same footing 
as an ordinary co-sharer; 

(2) that plaintiffs ought to have sued 

in respect of Mnsnmmat Jasso’s share 
also; 

(3) that they cannot be allowed in law 

to dispute the validity of the sale 
in respect of any portion of the 
property conveyed by it, and 

(4) that tlie lower Appellate Court was 

wrong in passing a decree for 
pre-emption on payment of Rs. 1,050 
without determining the market 
value of the pi’operty. 

The position which the appellant occupied 
at the time of the institution of the suit 
was by virtue of his two purchases that 
of a CO -sharer with an absolute right of 
transfer and of enjoyment, but subject to 
the danger of being attacked by a claim 
for pre-emption. Ilis position has materially 
altered since the date of the decree of the 


lower Appellate Court. It is stated on his 
behalf, and admitted for the re.spondents, 
that the appellant has given up the share 
which he purchased from Ratan Singh, 
It is further proved by an affidavit which 
he has been allowed to file that a suit for 
pre-emption had been brought in respect 
of the share which he purchased from 
Ram Piare, that that suit has been dismiss- 
ed by the Munsif of Tarabganj, that the 
said decision of the Munsif has been upheld 
by tlie District Judge of Gonda and that 
that decision has now become final. This 
fact is also admitted by the respondents. 
He, therefore, stands before the Court at 
this moment a co-sharer in the village. 
The first question, therefore, to be determined 
is whether the decrees in the plaintiffs’ 
favour can be maintained, having regard 
to the fact that, before the case was finally 
disposed of in this Court, the vendee and 
the pre-emptors had become persons equally 
entitled to purchase the property in dispute. 
This question as far as this Court is 
concerned, does not seem to be concluded 
by any authority. In Janki Prasad v. 
Ishar Das (2) it was laid down that the 
cause of action in a suit for pre-emption 
must subsist at the time when the suit was 
brought. In the case of Bam Gopal v, Piari 
Lai (3) a Bench of the Allahabad High 
Court went still further and decided that 
where a plaintiff who had filed a suit 
for pre-emption lost during the pendency 
of the suit the right to pre-emption, the 
.suit for pre-emption should be dismissed. 
That ruling has been cited with approval, 
both in this Court and in the Punjab 
Chief Court, where a Statute Law of 
pre-emption prevails, on more than one 
occasion. In coming to the above con- 
clusion Strachey, C. J., professed to adopt 
that mode of decision of the question 
which would be most in furtherance of 
the contract or custom of pre-emption and 
of the principles upon which such a custom 
or contract of pre-emption is based. He 
remarked that the effect of a decree in the 
plaintiff’s favour in that suit would be to 
enforce the right of pre-emption in favour 
of a person who does not now form one 
of the class to whom alone the right 


(1) 28 A. 642; A. W. N. (1906) 164; 3 A. L. J. 246, 


(2) 21 A. 374 (P. B.); A. W. N. (1899) 126. 
(3; 21 A. 441; A. W, N. (1899) 163. 
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of pre-emption is given.’' He further found 
that it was impossible to maintain that 
there was any general principle of law or 
procedure which Avould compel a Court, in 
disregard of a custom or in disregard of 
a contract, if it were a case of contract, 
to look exclusively to the state of things 
that existed at the date of the institution 
of the suit, and to say that because on 
the date the plaintiff was entitled to 
pre-emption he must have his decree for 
pre-emption, although since that date his 
right has ceased to exist ; and he finally 
reversed the decree of the lower Court remark- 
ing that there was nothing to compel him to 
look exclusively to the date of the institu- 
tion of the suit and to disregard all that 
has since happened. Banerji, J., also in 
the same case remarked that to maintain 
a decree for pre-emption in such a case would 
be to defeat the object of pre-emption. In 
Amir Hasan v. Mnsammat Sardar Begam (4) 
a Bench of this Court, adopting the above 
ruling, held that the principle recognised 
by the Allahabad High Court could be 
applied to the Statute Law in Oudh and 
that a plaintiff pre-emptor was bound to 
show a valid title on the date the decree 
of the Court of first instance was passed. 
It is important to remember that the 
principle which guided the learned Judges 
in Allahabad and in this Court was that 
the law of pre-emption exists prima facie 
for the exclusion of a stranger ; and that 
the fundamental principle is that the Court 
should not grant a decree for pre-emption 
when it would place plaintiff in a position he is 
not entitled to hold in the existing circum- 
stances of the case. Keeping this 
principle in mind, it is to be considered 
whether this Court would be justified in 
looking to events which occurred subsequent 
to the passing of the decree of the first 
Court, but before the case is finally decided. 
In Khvda Bakhsh v. Bam Lot an Lai (5) the 
lower Appellate Court had dismissed a suit 
for pre-emption, because the plaintiff, at 
a date subsequent to the decree of the first 
Court, lost the right on which his claim 
was based; and that view of the lower 
Appellate Court was upheld by a Bench 
of the High Court in second appeal. In 


contradistinction to this another Bench of 
the High Court in Sakina Bihi v. Amiran (O) 
refused to look beyond the position of affairs 
at the time the decree of the first Court was 
passed. When once it is recognised that 
an Appellate Court may take into account 
subsequent circumstances Avhich affect the 
title of the plaintiff as it was when the 
suit was instituted, it is hard to support a 
theory that such circura.stances can only 
be considered up to the time the decree of 
the first Court is passed. Keeping in mind, 
as I said before, the principle on which 
the law of pre-emption is founded, I find 
that the more equitable view to take is that 
taken in the earlier of the two Allahabad 
decisions to which I have referred. The 
Code of Civil Procedure takes acc’Ount of, and 
provides for, changes of the personnel of 
the contending parties, such as may be 
caused, for extimple, by death, marriage 
and insolvency, or by the attainment of 
majority by a minor, or by any case of 
assignment, creation or devolution of any 
interest during the pendency of the suit. 
It also provides that an Appellate Court 
shall have as nearly as may be the same 
power as a Court of first instance. It is a 
common occurrence for a party to apply to an 
Appellate Court to have his name withdrawn 
as he has ceased to have any interest in the 
subject-matter. The case reported as 

In the matter of the petition of Sarat 
Chandra Singh (7) may be referred 

to. It was there held that section 872 of 
the Code of Civil Procedure, which has now 
been re-enacted as Order XXII, rule 10(1), 
applies as well to the case of devolution of 
interest pending an appeal as to the case 
of a devolution of interest pending a suit; 
and this ruling has been referred to and 
followed in several instances. That case 
and most of the rulings which followed 
it deal indeed with the devolution of an 
interest from one person to another, but the 
principle is the same as in this case. These 
provisions of the Code of Civil Procedure 
have in view the prevention of the obvious 
anomalies which might arise if an alteration 
in the position of parties after the institu- 
tion of suit were not to be regarded or 
considered. It would be clearly inequitable 
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in a case like tlie present that this Court 
should have to grant a decree for pre-emp- 
tion, it having been brought to its know- 
ledge and established that, as matters now 
stand, the plaintiffs are not entitled to such 
a decree. It is objected for the respondents 
that to rule that a Court may look to the 
position of the parties after the passing of 
the decree in tlio first Court would operate 
to make the position of the vendees pre- 
carious and uncertain. Hut the whole law of 
pre-emption tends to have that effect; and it i.s 
for this reason, inasmuch as the law of pre- 
emption places a ro.striction upon the liberty of 
transfer of property, that tlie rules of the 
Muhammadan haw of pre-emption are not 
applied by tlie Courts in the Madras Presi- 
dency as being opposed to justice, equity and 
good conscience. 

T, therefore, hold that in a pre-emption 
suit, in determining the right of the pre- 
emptor or of the vendee, the Appellate Court 
may consider any circumstances which 
have arivsen during the pendency of the 
suit in appeal, even though those circum- 
stances may have come into being subse- 
quent to the decree of the first Court. 

1 find, therefore, that Onkar Singh 
appellant is, a co-sharer and has equal 
rights with the pre-emptors. Lots must 
bo cast under section 9, Act XVIII of 
1876. 

On the second ground I agree with the 
finding of the lower Appellate Court. The 
transfer of reversionary interest was void 
ah initio, and nothing can make it any- 
thing else. It further appears from the judg- 
ment of the lower Appellate Court that the 
appellant’s possession over this share is not 
in virtue of the sale-deed in dispute, but is 
really based on an ihrarnama executed in his 
favour by the reversioner of the lady. 

The third ground of the appellant in 
this Court must equally fail. The ruling 
reported as Mahabir Frasad v. Mam Jitvan 
Lai (8) on which the appellant relies 
is not on all fours with the present case. It 
is evident that a pre-emptor cannot be forced 
to claim pre-emption in respect of a void sale; 
for the sale being void no right of pre- 
emption arise.s. The fourth point as to 
the price being determined by an in 
correct method by the lower Appellat 

(8) 8 Tnd, Gas. 272; 13 O. C. 260. 


Court the appellant does not press ; and 
as I have noted above, the first Court 
accepted the price which was offered by 
the plaintiff, which was the price actually 
paid before the Sub-Registrar and which 
by proper calculation amounted to a good 
deal more than the market value of the 
property calculated at twenty times the 
extreme net profits. 

As far, therefore, as the property which 
is to be pre-empted and the money pay- 
able therefor is concerned the appeal is 
dismissed ; but it is allowed on the first 
ground, and it is ordered under the con- 
cluding paragraph of section 9 that the appel- 
lant and the plaintiffs-respondents are to draw 
lots to determine which of them shall 
exercise the right to buy the property. As 
the parties are not personally present 
before this Court I order the lower Appel- 
late Court to proceed to summon the parties 
before it and to cause them to draw lots 
in its presence. The appellant may have 
his costs to the extent to which he has been 
successful in this Court. The lower Court’s 
order as to costs is maintained. 

Appeal partly allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 925 of 1911. 

March 17, 1914?. 

Present: — Justice Sir Alfred Kensington, Kt., 
Chief Judge, and Mr. Justice Rattigan. 

Musammat KISHEN DEVI and another 

Plaintiffs — Appellants 
versus , 

SHIB SARAN and others — Defendants 

Respondents. 

Hindu Law — Inheritance — Widow gifting property 
of husband to daughter — Nature of estate — Daughter 
when succeeding does not form stock of fresh 
descent— Sons of brother's son preferred to daughter" 
daughters — Resumption of muafi — Settlement with 
particular person does not alter position pf settlee 
with regard to property — Arguments opposed to plaint 
and pleadings, whether allowed in second appeal, 

A Hindu widow in possession of her husband’s pro- 
perty cannot, by any act of donation on her part, 
confer on the next heir, her daughter, any greater or 
more extensive rights than she herself possesses. 

In the ordinary way a daughter who is under 
Hindu Law the heir of her father cannot, when 
succeeding as such heir to her father, form the 
stock of a fresh descent, and as a result the sons 
of her_father’s brother’s son (who were the sapindas of 
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her father) would be entitled to succeed in pre- 
ference to her daughters who can claim only as 
han-dhus of their deceased grandfather. 

In a case where a munfi is resumed, and a 
Settlement is thereafter made with a particular per- 
son, the action of the Settlement Authority does not 
affect or alter the position of the settlee with regard 
to the property. 

The Chief Court will not accept at the late stage 
of a case an argument which is opposed to^ the 2)laint 
and pleadings and was not so much as hinted at in 
the Courts below. 

Second appeal from decree of the Divi- 
sional Judge, Ambala Division, dated the 11th 
May 1911, reversing that of the Subordinate 
Judge, first Class, Jullundur, dated the 10th 
May 1910, decreeing plaintiffs’ claim. 

Rai Bahadur Pandit Sheo Namhi, for 
the Appellants. 

The Hon’ble Mr. Shadi LaJ, R. B., and 
Lala Nihal Ghand^ for the Respondents. 

JUDGMENT. — The pedigree-table of 
the parties and the facts antecedent to, 
and connected with, the present litigation 
are set forth in the judgment of the Divi- 
sional Judge. 

Admittedly the parties, who are Brahmans 
of Mauza Jadla in the Nawashahr Tahsil, 
Jullundur District, are governed by Hindu 
Law, and the property in di.spute (some 
209 kaimls of land) was originally acquired 
by one Jhalmal Singh wlio (as we are in- 
formed) died about the year 1881. After 
his death, the land passed in the ordinary 
way to his widow, Musammat Har Devi, 
and at the Settlement of 1885, when a 
rmwfi which had been held by Jhalmal 
Singh was resumed, the land revenue was 
assessed presumably at favourable rates, 
and the Settlement appears to have been 
made with Mmammat Har Devi who was 
then in possession. 

On the 30th August 1903 Musammat Har 
Devi made a gift of the land in favour of 
her daughter Musammat Kahno, and Ruldu 
(the nephew of Jhalmal Singh) brought a 
suit to contest the gift, but failed on the 
ground that he had no locus standi, as 
the donee was, under Hindu Law, the next 
heir. 

Musammat Kahno had a son, Amin Chand, 
who died in his mother’s life-time, leaving 
a widow Musammat Ralli. She had also 
three daughters {Musammat Kishen Devi, 
Musammat Puran Devi and Musammat 
Bishen Devi) all of whom were alive when 


she died in 1907, and on her death, mutation 
was effected in favour of Musammat Ralli 
(the widow of Amin Chand). Musammat 
Ralli subsequently made a gift of the land to 
Rup Lai, the son of her husband’s si.ster, 
Musammat Bishen Devi. 

This gift gave rise to a suit by the sons 
of the said Ruldu, but a compromise was 
effected between the parties, Rup Lai re- 
ceiving a sum of Rs. 600 and 5/13th of 
the land, the remaining portion of the land 
going to Ruldu ’s sons. This compromise 
was effected on the 23rd July 1909. Rup 
Lai subsequently sued to set aside the com- 
promise on the ground that it was effected by 
fraud, but (as later events show, fortunately 
for himself) his suit was dismi.ssed and lie 
did not appeal. 

On the 23rd November 1909, the present 
plaintiffs, Musammat Kishen Devi and 
Musatrimat Puran Devi, sued the sons of 
Ruldu and Rup Lai for possession of two- 
thirds of the land, originally acquired by 
Jhalmal Singh. They admitted that Rup 
Lai, as the son of their sister, Musammat 
Bishen Devi (since deceased), was entitled 
to one-third of the land, but they asserted 
that the sons of Ruldu had no right to the 
property inasmuch as Musammat Kahno had 
obtained it as a gift from Musammat Har 
Devi and had thereby become absolute owner. 
As her daughters, plaintiffs contended that 
their right to succeed was .superior to that of 
Ruldu’s .sons. 

The Subordinate Judge decreed the claim 
on the ground that as the property had been 
acquired by Jhalmal Singh, it descended, 
in the first instance, to his daughter, 
Musammat Kahno, and thereafter to Musam- 
mat Kahno’s daughters who were her right- 
ful heirs. 

From the decree of the Subordinate 
Judge, Ruldu’s sons and Rup Lai both ap- 
pealed -separately to the Divisional Judge, 
who held : — 

(1) that Mmammat Ralli, whose husband 
had predeceased his mother, Musammat 
Kahno, had no right to the land and could, 
therefore, make no valid gift of it in favour 
of Rup Lai ; 

(2) that Musammat Har Devi, who was 
in possession of the land merely as the 
widow of Jhalmal Singh, had no power to 
alter the devolution of the property by 
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making a gift of it in favour of her daughter, 
Mnsammat Kahno ; 

(8) that Musanimfit Kahno succeeded 
to the property merely as the heir of 
her father, and none-tho-less s ) because 
her succession was accelerated by Mnmni- 
mat Har Devi’s surrender of the property 
to her ; 

(4) that as Mitsammat Kahno succeeded 
to the property as the heir of her father 
she took a restricted estate and could not 
herself be “the stock of a fresh line of 
descent 

(5) that, consequently, descent must be 
traced from Jhalmal Singl>, the last male 
owner of the property ; and 

(0) that plaintiffs as daugliter’s daugh- 
ters of Jhalmal Singh were merely haiidhua 
and as such not entitled to succeed in the 
presence of liuldu’s sons, who were the 
paternal great-nephews of Jhalmal Singh and, 
therefore, mpindas. 

The learned Judge upon these findings 
accepted the appeals of liuldu’s sons 
and of Rup Lai and dismissed plaintiffs’ 
suit. 

The latter have appealed to this Court 
and in addressing us on tlieir behalf Mr. 
Sheo Narain frankly admitted that unless 
ho could establish that Mnsammat Har 
Devi’s gift to Musarnmat Kahno had the 
effect of making the latter an absolute owner, 
his clients’ case must fail. 

Realizing this, the learned Advocate 
contended that Mnsammat Har Devi should 
not be regarded merely as the widow of 
Jhalmal Singh As such she admittedly 
would have bad no power by any act of 
donation on her part to constitute Mnsammat 
Kahno, her daughter, an absolute proprietor. 
Tlie argument, therefore, was that Jhalmal 
Singh was not an ordinary proprietor of 
the property in dispute, but was in posses- 
sion as a muafidar with a status which 
was something less than that of a proprietor, 
but higher than that of an occupancy 
tenant. After his death the muafi was 
resumed, and the Revenue Authorities by 
settling with his widow, Mnsammat Har 
Devi, practically made a fresh grant of the 
land to the latter which constituted her a 
sort of sub-proprietor, or adna malikt the 
result being that thereafter Mnsammat Har 
Devi held the land, not as the widow of 


Jhalmal Singh, but in her own right as a 
grantee thereof from Cxovernment. 

Whether upon these allegations it could> 
be held that Mnsammat Har Devi (who 
at the time when the Settlement was 
made with her was unquestionably in, 
possession of the property merely as the 
widow of her deceased husband) by virtue 
of the act of the Revenue Authorities, 
acquired the property in absolute owner- 
ship in her own right and was, therefore,, 
competent to make a grant of it to her 
daughter, is a question which dees not 
really arise in the case. 

The argument is ingenious but desperate 
The facts may, or may not, be as sug- 
gested, but we cannot at this stage of the 
case accept an argument which is opposed 
to the plaint and pleadings and was not 
so much as hinted at in the Courts 
below. The case has hitherto proceeded 
upon the assumption that Jhalmal Singh 
was the proprietor of the property in the 
ordinary sense of the term, and plaintiffs’ 
contention has been that as the property was 
acquired by Jhalmal Singh and in view of 
Ruldu’s failure to have the gift made by 
Mnsammat Har Devi in favour of her daughter, 
Mnsammat Kahno, set aside, the conclu- 
sion must be that Musamtnat Kahno must 
be taken to be an absolute owner and as 
such “a fresh stock of descent.” 

This position is obviously untenable. 
Whether the property was acquired or 
ancestral, Mnsammat Har Devi’s possession 
would be merely that of a widow and she 
could not by any act of donation on her 
part confer on the next heir, her daughter, 
Mnsammat Kahno, any greater or more 
extensive rights than she herself possessed. 
Ruldu’s suit failed, not because the gift in 
question constituted Mmammat Kahno an 
absolute owner, but because it was a gift in 
favour of the next heir and as such merely 
amounted to a surrender by the widow of 
her own life -interest. 

Mr. Sheo Narain fully realized this and 
admitted that in the ordinary way Mnsam* 
mat Kahno was, under Hindu Law, the 
heir of her father Jhalmal Singh, but that 
she could not when succeeding as such 
heir to her father form the stock of a 
fresh descent and as a result, Ruldu’s 
sons (who were the sapindas of Jhalmal 
Singh) would be entitled to succeed in pre- 
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ference to Mnsammat Kalnio's daughters 
who could claim only as handhus of their 
deceased grandfather. 

In order to overcome this difficulty, the 
learned Advocate was forced to adopt an 
entirely new line of argument and to con- 
tend that Mnsammat Har Devi by the 
action of the Revenue Authorities had been 
constituted an absolute owner of the pro- 
perty in her own right and as such could 
dispose of it as she thought fit. As we 
have already remarked, this is an aspect of 
the case which was not even suggested in the 
lower Courts, but apart from that objection, 
no authority has been cited before us in 
support of the proposition. 

On the other hand, we have the autho- 
rity of the “Punjab Settlement Manual” 
for holding that in a case where a muafi is 
resumed and a Settlement is thereafter made 
with a pai*ticular person, the action of the 
Settlement Authority does not afPect or alter 
the position of the settlee with regard to the 
property. [Settlement Manual (Douie), para- 
graph 183, pages 89-90]. 

We must take it, therefore, that this is 
a case of ordinary succession from the 
last male owner, Jhalmal Singh, and that 
Mnsammat Kahno obtained possession (during 
the life-time of Jhalmal Singh’s widow and 
by gift from the latter) merely as the heir 
isapinda) of her deceased father. As such, 
she had no power to alter the devolution 
of the estate, after her death, by gift or 
Will, and under the rules of Hindu Law, 
Ruldu’s sons are entitled to succeed to it. 
They have by the compromise of July 1909 
given part of the property to Rup Lai and 
fortunately for the latter, his suit to set aside 
that compromise failed. 

But apart from this compromise, they 
would have been entitled to the whole pro- 
perty and consequently plaintiffs’ suit has 
been rightly dismissed. 

We accordingly dismiss this appeal with 
costs against Ruldu’s sons. Rup Lai, who 
has no better claim than plaintiffs to any 
part of the property and has been successful 
in litigation despite his own efforts, should, 
we think, bear his own costs and we direct 
accordingly. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2 op 1913. 
August 20, 1914. 

Present: — Mr. Justice Oldfield and Mr. Justice 
Seshagiri Aiyar. 

SABELLA APPANNA— Dependant No. 2 
— Appellant 
versus 

MALLIDI APPANNA and others — 

Plaintipp and Dependants Nos. 1 and 3 
— Respondents. 

Civil Frocediire Code (Acf 0. XXI, r. 63 

— Ei'ec utioti — A ttach m e ^ la i m jiet it in n —Jn dy meat- 
dehfov party to claim - Claim allnired Judynieiit- 
dehtor, whether competent to me for declaration of hix 
title to property attached and for cancellation of 
attachment, 

A judgment-debtor, who \yas a party to claim 
proceedings, can file a suit iinddr Order XXI, rule (iil. 
Civil Procedure Code, for a declaration of his right to 
the properties and for vacating an adverse order in 
the said proceedings. 

Chiruva V. Subharayndu, 13 M. 366; Muthitaami 
Mudaly v. Ayyaln Bathadii, 13 M. L. J. 367 and 
Sardhari Lai v. Ambika Pertfhad, 15 C. 521 (P. C.),* 
15 T. A. 123, followed. 

Kedar Nath Chatterji v. Rik'hal Das Chatterji, 15 C. 
674, referred to. 

Though the discussion of evidence in the judgment 
of the lower Appellate Court may not be satisfactory, 
yet that by itself is not sufficient ground for inter- 
ference in second appeal, like absence of evidence or 
disregard of it. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Rajah mundry, in Appeal Suit No. Ill of 
1912 (Referred Appeal No. 32 of 1910 on the 
file of the Court of the Subordinate Judge of 
Cocanada), preferred against that of the Dis- 
trict Munsif of Peddapur, in Original Suit 
No. 607 of 1907. 

FACTS. — A claim petition, which had 
been preferred against an attachment of 
immoveable property effected in execution 
proceedings, having been allowed, the judg- 
ment-debtor, who was a party to the proceed- 
ings, filed a suit under Order XXI, rule 63, 
Civil Procedure Code, to vacate the said 
order. The defence was that the suit was 
not maintainable. The lower Courts decreed 
the suit. The 2nd defendant then preferred 
this second appeal to the High Court. 

Mr. 0, Venhatraminhf for the Appellant ; — 
A suit under Order XXI, rule 63, Civil Proce- 
dure Code, to vacate an adverse claim order* 
lies only at the instance of a decree-holder. 
A judgment-debtor has no locus standi to 
institute a suit, Kedar Nath Chatterji y* 
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Fakhal Das Ghatterji (1). The plaintiff 
ought to have prayed for possession as 
consequential relief and the suit is, therefore, 
bad under section 42 of the Specific Relief 
Act. There is no indication in the judgment 
as to its being based on any evidence and no 
discussion at all of the same. The judgment 
is, therefore, clearly illegal. 

Messrs. P. Narayanamurti and P. 
SomasimdararHf for the Respondents : — Any 
person affected by a claim order to which he 
was a party can sue under Order XXI, rule 
63, Civil Procedure Code. A judgment-debtor 
is not prohibited from doing so. Gnrnva v. 
Suhhamyudu (2), Muthusami Mudaly v. 
Ayyalii Bathadu (3) and Sardhari Lai v. 
Ambika Pershad (4). The suit being one for 
vacating the claim order under the special 
section it is not necessary to sue for posses- 
sion as consequential relief. There is suffi- 
cient evidence on record to justify the finding 
of the lower Appellate Court. Mere absence 
of discussion is no ground of interference in 
second appeal. 

JUDGMENT.— Plaintiff, a judgment- 
debtor, sued for a declaration of his right to 
certain lands attached by the 2nd defendant 
and for the setting aside of the summary 
order passed on the latter’s claim petition. 

It is contended, firstly, that only a decree- 
holder can sue for relief of this nature. It 
has not, however, been explained how a 
judgment-debtor is not as directly interested 
in making a particular portion of his property 
available for the payment of his debt as the 
decree-holder is in securing payment from 
that portion. And, as regards authority, 
Guruva v. Suhharayudn (2) and Muthmaniy 
Mudaly v. Ayyhln Bathadu (3) are against 
the appellant’s contention. The latter case 
refers to Sardhari Lai v. Avihika Pershad (4) 
as reconcilable with the judgment-debtor’s 
right to sue. Authority in this Presidency 
being in favour of that right, it is unnecessary 
to deal at length with Kedarnath Chatter ji v. 
llakhal Das Chatter ji (1) on which the 
appellant relies. We find against his conten- 
tion. As it is open to the judgment-debtor 
to bring a suit of the nature contemplated in 
Order XXI, rule 63, of the Code of Civil 
Procedure, it is not necessary for him to 

(1) 16 C. 674; 13 Iml. .Tiir. 104. 

(2) 13 Af. 366. 

»8) 13 M. L. J. 367. 

(4) 16 0. 621} 15 I. A. 123 (P. C,); 5 Sar. P. 0. J. 
172} 12 Iiid. Jur. 210. 


include a prayer for possession iu his plaint, 
and it is unnecessary for us to consider whe- 
ther he is in posse.ssion or not. 

The remainder of the argument has been 
directed towards showing that the judgment 
is, as regards particular points, not based on 
or against the evidence. We cannot call the 
discussion of the evidence in the judgment 
satisfactory. But we do not think that there 
was an absence of evidence or disregard of 
evidence on the points in question which would 
justify our interference in second appeal. 

The appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Srcond Civil Appeal No. 210 of 1913. 

June 11, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

JAGMOHAN SINGH— Plaintiff- 
Appellant 
versus 

TULA RAM DAS — Defendant — 
Respondent. 

Limitation Act (IX of 1908^, Sch /, Art. 142 — Suit 
foi poHsession of land free of hofiee and treeb — Claim for 
removal of treen. 

A suit for possession of land fnee of the house and 
trees wrongfully built and planted by the defendant 
as distinguished from a claim merely for the removal 
<if trees is governed by Article 142 of the Limita- 
tion Act, 1908. 

Appeal against the decree of the Sub- 
ordinate Judge, Gonda, dated 15th March 
1913, modifying that of the Munsif, Utraula, 
dated 20th January 1913. 

Mr. J, P. C, Bhattacharjiy for the Appel- 
lant. 

Mr. Makhan Laly for the Respondent. 

JUDGMENT. — This was a suit brought 
by the plaintiff -appellant for the recovery 
of possession of plot No. 4557, old, corres- 
ponding with No. 5306 new khasra, on the 
allegation that the said plot was parti or 
waste land and that the defendant wrongfully 
built a thatched house and planted some 
trees over the same in June 1906. The 
defence was that the house and the trees 
existed from sixteen years. In his written 
statement the defendant called the house 
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• a temple, but the Commissioner, who was 
■deputed by the Court of first instance to 
inspect the locality, found that there was 
only an underground room constructed in 
a corner of the garden, the roof of which was 
about 4 feet high from the level of the 
remaining ground. 

Both the Courts below held that the house 
in question was built, and some of, the bigger 
.trees planted, about six or seven years ago and 
that the phulwarC and some of the remaining 
•trees were planted later. The Court of 
first instance decreed the claim, but the 
lower Appellate Court granted possession of 
the site by removal of the trees planted 
within six years and refused to direct the 
demolition of the house or removal of the 
trees, which existed from more than that 
period. 

The defendant did not allege in his written 
statement that he had built the house or 
planted the trees with the consent of the 
plantiff and no plea of estoppel or acquies- 
cence was set up. Under the circumstances 
the finding of the Court below that the claim 
for the demolition of the house and the 
removal of the trees was barred by Article 
1*23 of the Indian Limitation Act, cannot be 
supported. The defendant is a hi) tdar hold- 
ing some specific plots of land in the village. 
He had no right to construct a house or 
to plant trees on waste land belonging to the 
zemindar and, as held by Mr. Burkitt in 
Bam Antar v. Nahi Bakhsk (1), the plaintiff 
is entitled to regain possession of the land 
free of the house and the trees in question at 
any time within 12 years under Article 142 
of the Indian Limitation Act, The defend- 
ant will be permitted to remove the 
materials of the house and the trees stand- 
ing on the land at any time before his 
ejectment. To allow the defendant to retain 
possession of the trees would be to stultify 
the decree for possession, for trees cover the 
greater portion of the area comprised in the 
plot in dispute and, unless the land is 
denuded of the house and the trees, the 
pos-session of the plaintiff would be ineffective. 
Tho Court below relied on a decision in 
Mmharaf Ali v. Iftkhar Hmain (2). But 
ill that case the claim was not for possession 

(1) Solcct CaRes No. 213 of 1892. 

(2) 10 A. 034; A. W. N, (1881) 257. - * 


of any interest in land but solely for tho 
removal of the trees. 

The appeal is, therefore, allowed and tho 
plaintiff’s claim decreed for po.ssession of 
tho land in dispute by ejectment of the 
defendant, who will bo allowed to remove 
the materials of the house and the timber 
of tho trees planted by him if ho chooses to 
do so. The plaintiff will get his costs from 
the defendant in all the Courts. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Appeal No. 276 of 1911. 

August 28, 1914. 

Premit'. — Sir John Edward Power Wallis, 
Offg., Chief Justice, and Mr. Justice Hannay. 
VADLAMANNATI SlUNIVASADIKSIII. 

TULU AND OTHERS — PLAINTIFFS — APPELLANTS 
versus 

DAMKRA RANGAYYA and others — 

1)e fen dants — Respondents. 

CUmlract Act (IX of 1872), s. 1 A —Interest -‘Penal 
late, when a it aided, 

Whoro the alleged penal rate is a common rate of 
interest in everyday tmnsactions, tlie Court would 
he justified in awarding it instead of giving a lower 
rate. 

AnnaniaJai Chetti/ Veprabadiaiit Chetty, 26 M. Ill, 
Sunder Kocr v. Rai Sham Kiishen, *34 C. 150; 
34 1 A. 9; 4 A. L. J. 109; 11 C. W. N. 249; 5 C L. J. 
106; 17 M L. J. 43; 9 Bom. L. R 304; 2 M. L. T. 75 
(P. C.), distinguished. 

Appeal against the decree of the District 
Court of Kistna, in Original Suit No. 59 
of 1910. 

Mr. S. iSrinirnsa Aiyangar, for Mr. P. 
Nagahhnshanam, for the Appellants. 

Mr. K, K, Pandaley, for the Respond- 
ents. 

JUDGMENT. — In this case the mortgage- 
deed provided in the first instance for 
interest at 10 annas 6 pies per cent, 
per mensem, and for annual instalments 
of lis. 800 to cover principal and interest, 
that, on default in one instalment interest 
on it should run at 14 annas per cent, per 
meMsem from the date of default, and that 
in default of payment of two instalments 
(the event which happened) interest should 
be at I per cent, per mensem compound 
interest. The District Judge treated these 
stipulations as penal and awarded compound 
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interest at 10| annas from tlie date of the 
second default. For the appellants it is 
not disputed that he was justified in treat- 
ing these stipulations as penal, but it is 
contended that he was bound to allow as 
reasonable compensation something more 
than the original rate, citing Annarndlai 
Chetty V. Veernhadram Chetty (l). It was 
also contended that he ha.s misunderstood 
the decision of the Privy Council in 8nnd(^r 
Koer V. Bat Sham Krishen (2). 1'he report 
in Sunder Koer v. Rat Sham Krishen (2) 
makes it clear that the High Court and 
the Privy Council awarded not the origi- 
nal rate of interest but a higher rate of 
12 per cent, compound interest. Under section 
74 of the Indian Contract Act, the Court 
is to award either reasonable compensation 
or the penalty. When the alleged penal 
rate is a common rate of interest in every- 
day transactions, as 12 per cent, is here, we do 
not think there is any sufficient reason for 
departing from it. The decree of the 
lower Court must be modified by allowing 
12 percent, per annum compound interest from 
the date of the second default as provided 
in the agreement. The respondent sought 
also to support the decision on the ground 
that the plea in paragraph 2 of his 
written statement had been wrongly over- 
ruled. It was that when he asked for 
particulars of the amount due and offered 
to pay it, the creditors omitted to send 
the particulars. No authority has been 
cited in support of this novel plea which 
must be disallowed. The appellant does 
not press the contention that the amount 
should be calculated according to the 
Gregorian calendar. The appeal is allowed 
with proportionate costs. Time for payment 
is extended to six months from this 
date. 

Appeal allowed. 

(1) 26 M. 111. 

(2) 34 C. 160; 34 I. A. 9; 4 A L. J. 109; 11 C. W. 
N. 249; 5 C. h. J. 106; 17 M. L. J. 43; 9 Bom. L. R. 
304; 2 M. L. T. 76 (P. C.). 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent Appeal No. 61 op 1913. 

January 9, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

BINDA PARSHAD— Dependant— . 

Appellant 

versus 

RAM BHAJAN—Plaintipp— 
Respondent. 

JjUnitation Act (IX of 1908), oppticntion of — Appeals 
from decisions of Re cenue Courts to District Judije — 
Oiidh Rent Act (XX/Io/ 1886), i*. 119A, aijpcat under. 

Th€) provisions of the Limitation Act apply to 
appeals from the decisions of Courts of Revenue to a 
District Judge. 

Where the limitation for an appeal under section 
119A of the Oudh Rent Act expired on a holiday and 
the appeal was tiled on the day following: 

Heldy that the appeal was filed within j^irne. 

Appeal against the order of the District 
Judge of Hardoi, dated 16th July 1913, 
upholding that of the Assistant Collector, 
Hardoi, dated 23rd December 1912. 

Babu Lachhman Prasad, for the Appellant. 

Dr. Nazir-ud-dtn Hasan, for the Respond- 
ent. 

JUDGMENT. -This appeal arises out of 
a suit brought by the plaintiff-respondent for 
the recovery of arrears of profits for 1316 to 
1319 Fasli. The suit was decreed by the 
Assistant Collector on the 23rd December 
1912. An application was naade for copies of 
the judgment and decree bif the defendant- 
appellant on the 16th January 1913, and the 
copies became ready for delivery on the 30th 
July 1913. The limitation provided by 
section 119A of the Oudh Rent Act for the 
appeal expired on the 6th February 1913: 
but that day was a holiday. An appeal was, 
therefore, filed on the 7th February 1913. 
The learned District Judge held that the 
provisions of the Indian Limitation Act did 
not apply to appeals from the decision of 
Courts of Revenue to a District Judge. He 
relied in support of that opinion on Raghubar 
Dayal v. Sheo Charan (1). But in that 
case the question related . to the limitation 
applicable to a suit and not to an appeal. 
Section 119 A of the Oudh Rent Act clearly 
provides that the rules for the time being in 
force in regard to the time within which 
appeals from the decrees and orders of Civil 
Courts may be received and to all proceedings 


(1) 4 0. C. 182. 
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which may be had in respect of such appeals, 
shall be applicable to appeals under the Act 
to the District Judge. This section was 
inserted by section 53 of Act XX of 1890. 
The provisions of the Indian Limitation Act, 
therefore, apply to such appeals in the same 
manner as they apply to appeals from the de- 
cisions of the Civil Courts. Section 10 of the 
General Clauses ‘Act (X of 1897) also 
applies and renders the appeal within time, 
if the limitation expired on a date on which 
the Court was closed. 

The appeal is, therefore, allowed and the 
case remanded to the lower Appellate Court 
with a direction to reinstate it under its 
original number and to dispose of it in 
accordance with law. The costs will abide 
the event. 

Appeal allotved; Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1156 of 1913. 

October 6, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr, Justice Napier, 

PUMrALIYA VENGALIA CHELLATTAN 

KELU KU RUP P L AI NTIFF — ApPE L la NT 

versus 

KUNHAMINA and othkrs — Defendants 
Respondents. 

Malabar Law — Lamllord and tenant — Value of treea 
wrongfully cut by tenants, suit to set off, against im- 
provements claimed by tenants — Landlord, rights of — 
Limitation Act (IX of Sch, I, 108, applica- 

bility of 

Under the Malabar Comraou Law j^overning the 
mutual rights between landlords and their knzhi kanom 
tenants, a right to deduct the value of trees wTong- 
fiilly cut by tenants during the 10 years’ term of a 
kuzhi kanom lease from the valueof the improvements 
due to the tenant, vesta in the landlord. 

Article 108 of the Limitation Act applies only 
W’hen the landlord brings a suit for recovery of the 
\^lue of trees cut dowm by the lessee. 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suits Nos. 388 and 395 of 1911, preferred 
against that of tbe Court of the District 
Munsif of Tellicherry, in Original Suit 
No. 118 of 1910. 

Mr. C, V. AnanihaJcrislina Aiyar, for the 
Appellant. 

• Mr. K, Qovinda Marar, for the Respond- 
ents. 


GANGA PRASAD r. SUHHAG CHAND. 

JUDGMENT.-^Articlo 108 of the Limita- 
tion Act becomes applicable only if a suit 
i.s brought by the landlord for recovery 
of the value of trees oafc down by his 
lessee.’* In this case the plaintiif does 
not sue for recovery of any such value, 
but only claims that in the taking of 
the accounts as between himself and his 
kuzhi kanom tenants the value of the 
trees wrongfully cut down by the latter 
should be debited against the tenants who 
want to get credit for the value of the im- 
provements made by them, 

Tho pleadings in the suit make it reason- 
ably clear that the defendants (the tenants) 
did not deny the right of the landlord to 
have the value of trees wrongfully cut by 
them deducted from the value of tlio im- 
provements due to them (the tenants) and 
there was no issue raised on tho plea of 
limitation. We are of opinion that under 
the Malabar Common Law governing tho 
mutual rights between landlords and their 
huzhi kanom tenants, a right to deduct the 
value of trees wrongfully cut by the 
tenants during the 12 years’ term of tlio 
kuzhi kanom lease from tlie value of tho 
improvements duo to the tenants, vests 
in the landlord. We, therefore, allow the 
second appeal to tho extent of the plaint- 
ifF’s claim to set oif Rs. 60 (value of 
a Jack tree wrongfully cut down by tho 
defendants) from tliea mount due for impi'ove- 
ments to tlie tenants. There is notliing in 
the other contentions in this second appeal, 
which is dismissed in other respects. 

The parties will receive and pay pro- 
portionate costs in this second appeal. 

Appeal partly allowed; Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Exkcction of decree Appeal No. 18 of 1914. 
May 22, 1914. 

Present: — Mr. Kaiihaiya Lai, A. J. C., and 
Mr. Kendall, A. J. C. 

GANGA PRASAD and another — Judgment- 
debtors — Appellants 
versus 

SUBHAG CHAND-Decree-holder 
— Respondent. 

Lxcculion of decree —Decree, appUrntion of, to 
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description of properl y-- Confltetiiuj description of .scoir 
property^ yroinnis for selection out of. 

Wlioro a (l<‘c*r(H‘ doscriboa tho mort^ap^od property 
in more waya than one and one dc'seription a]>plit‘M 
to one art- of oxistinp: faets and another to anotljer 
set- of exiat-inp: facts, the duty of the Court exeentinp: 
the decree is to ascertain by a lefercnce to the iecor<l 
or other evidence to svhicli jirojicrty tin* decicM' was 
intended to a]»ply. 

Where two (b' script ions of the same subject -inatt<'r 
conflict with <‘ach other or where tno parts of the 
same description ar(‘ ni conflict, that wliicli is more 
certain, stable^ and the h'ast likely to have been 
in ista Icon or inserted inadvertently must prexail, if 
it suflicii'utly identities tin* subject-matter. 

Appeal against tlie order of the Subordi- 
nate Judge, Lucknow, dated 8th January 
1914. 

Pandit Tam Shanlwrf for tho Appellants. 

Messrs. Mumtnz JInsahi and Lnchliman 
Prasad, for tJio Respondent. 

J IT 1) G MK . — T h is is a n a ppea 1 from a n 
order passed in an o\(‘cation proceeding 
involving a (luestion as to tho construc- 
tion of a decree. On the 8(jth Itlay 
1910, Subhag (Jiand obtained a decree 
against Muhammad Azim Khan and others 
for tho sale tif certain mortgaged property, 
'riie property mortgaged comprised a house 
and certain shops, described in the decree 
as hearing Nos.* 2 and 158 to 173, and 
standing on Aliafn.s Nos. 9, 103 to 100, 108, 170 
and 172. The decree also gives the boundaries 
of the property mortgaged. The appel- 
lants wore parties to the decree as subsequent 
mortgagees. The Court below deputed an 
Amin to prepare a map of tho house to 
identify tho property intended to ho sold 
and estimate its \alue. The Amin reported 
that the decree included many nundiers, 
which did not belong to tho judgment- 
debtors, and that the boundaries and the 
numbers did not tally. Eventually the 
Amin prepared a map in accordance with 
the instructions given by the decree-holder 
of the property intended to be sold, includ- 
ing therein Ahalas Nos. 165, 166 and 167 
with the buildings standing thereon. The 
appellants objected to tJie inclusion of the 
said Alinias, but the Court below disallowed 
their objection on the ground that it could 
not go behind tho decree. 

Tho decree, however, did not include 
Aliiita No. 167, and a reference to the 
description given in the decree shows that 
the house and shops mortgaged extended 
on the north npto the back wall of the liouse 


of Nawab Ahmad Husain Khan. The Amin 
appears to have made no effort to find out 
where the house of Nawab Ahmad Husain 
Khan was. Where a decree describes the 
mortgaged property in more ways than 
one, and (n\c description applies to one 
set of existing facts, another to another set 
of existing facts, the duty of tho Court 
executing the decree is to ascertain by a 
reference to the record or other evidence 
to which property the decree was intended 
to apply. Order VI I, rule 3, and Order 
XX, rule 9, of tlie Code of Civil Procedure 
descinbe the manner in which immoveable 
property should be described in the plaint 
and decree. Where the boundaries and 
survey numbers given in a mortgage decree 
do not tally, efforl.s should be made to 
ascertain what was the prf)porty intended 
to be mortgagtal and sold; for in a mortgage 
decree framed under Order XXXIV, 
rule 5, of the Code, a Court is ordering the 
.sale oidy of the mortgaged property. 

In Pahalwnn Singh r. Maharaja Mnhessur 
BnlchsJi Singh (1) where a decree directed that 
the plaintiff sliould obtain possession of 
the land according to the boundaries given 
in the plaint and also specified the quantiles 
of tho land of which he was to obtain pos- 
session, and it turned out that those 
(luantities were not strictly accurate, their 
Lordships of the Privy Ccjuncil lield that 
the decree should he interpreted as if it 
was a conveyance of land stating the 
bouiidaries and the area, and the plaintiff 
was entitled to all the land contained within 
the l)oundaries stated in the plaint, tho 
mistake in the area being merely a false 
dc.scription. Where there is a sufficient descrip- 
tion set forth of the premises by giving the 
boundaries or the particular name of the 
field or otherwise, a false description added 
thereto (c. </., the mention of a Avrong area 
or survey number) may be ignored — Zeennt 
Ali r, Pam IhynJ (2) ; Ahihd Ghani v. 
Tajammal Ilnsain (3); Santaga v, Saritri (4) 
and Kariippn Goundan v, Perintliambi Goundan 
(5). In Trihhocandas v. Krishnaram (6) 
where a mortgage purported to comprise 

(1) 16 W. K. (P. 0 ) 9 B. L. R. 150. 

(2) 18 W. R. 26. 

(3) A. W. N. 11883) 38. 

(4) 4 Boiu. L. R. 87L 

(r,) 30 M. 397; 2 M. L. T. 336. 

(6) 18 B. 283. 



INDIAN GASES. 


[1914 


706 


JANKI KOElt V , MAHABIE PRASAD. 

all the property appertaining to the hhag 
and in setting forth the particulars of the 
property mortgaged specified two gahhans, 
one only of which belonged to the bhag 
and the other did not, and it was found 
that the hhag comprised four gahhans 
or building sites, it was held that the 
particulars were the leading description 
and the supplementary description of them 
as constituting the entire hhag should 
be regarded as falsa demonst ratio. The 
question in each case is one of intention, 
and as observed in Tyada Poosapati Pud- 
ra V. Maharaja of Jeypore (7) when two 
descriptions of the same subject-matter 
conflict with each other and when there are 
two conflicting parts of the same description, 
that which is more certain, stable and the 
least likelj'^ to have been mistaken or insert- 
ed inadvertently must prevail, if it sufficiently 
identifies the subject-matter. 

It might, therefore, have been necessary for 
this Court to remit the case to the Court 
below for an inquiry as to the property 
intended to be mortgaged and directed by the 
decree to be sold. But in view of certain 
facts admitted by the parties and the map 
prepared by tlie Amin sucli a necessity has 
not arisen. It is admitted that the bound- 
aries given ill the decree tally with those 
given in the mortgage-deed, and it is urged 
that the survey numliers were not entered in 
the mortgage-deed but were added when the 
plaint was filed. We have no means of 
ascertaining that fact. But it appears from 
the map that Ahata No. 105 contains the 
outer sahan and the main gate leading to the 
house in dispute and answers the description 
of the property with reference to which the 
decree under execution was passed. The area 
covered by it must, therefore, be deemed to 
form part of the mortgaged property of 
which sale has been decreed. Aliatas Nos. 
160 and 167 do not appear to form part of 
the property mortgaged, for both of them 
stand on the north of the outer sahan form- 
ing Ahata No. 165. Ahata No. 167 is, 
moreover, not specifically included in the 
decree under execution, and in regard to 
Ahata No. 166, the learned Counsel for the 
respondent admits that it was not included 
in the property over which the prior lien was 

(7) 14 Ind. C^. 28Gj 23 M. L J. 97; 11 M. L. T. 

P86. 


declared in a suit brought by the appellants 
on their subsequent mortgage. 

The appeal is, therefore, allowed in regard 
to Ahatas Nos. 166 and 167 Jehas^'a, which 
will be excluded from the sale. The parties 
will, under the circumstances, bear their own 
costs throughout. 

Appeal alloived. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1575 of 1912. 

August 6, 1914. 

Present: — IMr. Justice U. Chatterjee and 
Mr. Justice Walmsley. 

Maharani JANKI KOBE — Plaintiff — 
Appellant 
versus 

MAHABIR PRASAD— Defendant- 
Respondent. 

Limitation Act 'IX of 1008), iHch. T, Art. 90 — Suit 
ryrJnst egent fur neglect of duty — Limitation, ivhen he- 
ginn to run. 

In a suit hv a pnnfi})al against his agent for 
neglect in discharge of duties, limitation under Article 
90 of tlio Limitation Act begins to rim wlion the 
agent’s neglect becomes known to the principal, and 
not when the principal comes to know that there 
is sutticient cause for a good cas(‘ being run against 
the agent . 

Appeal against the decree of the District 
Judge of Saran, dated the 18th of March 
1912, reversing that of the Munsif, second 
Court, at Chapra, dated the 13th of Sep- 
tember 1911. 

Babu Ram Charan Mitter and Dr. PwarJca 
Nath Mitter, for the Appellant. 

Babus Mohendra Nath Hoy and Ahani 
Bhusan MooJct:rji, for the Respondent. 

JUDGMENT. — The defendant was an 
Am-miMtenr of the Bottiah Raj appointed 
under a letter of appointment by tb q 
Assistant Manager on the 16th May 19 Cj 4. 
On the 29th June 1904 he was given a 
registered am-muhhtearnama by which ^ fie 
was authorised to do various things, one 
of which was signing petitions of execu- 
tions and filing them. In Februai .y 1907 
he made reports in respect of a number 
oi decrees that they could not be . realized 
by execution and the Assistant Mana^^ /^er in 
phar^e at Cbapra th?30 
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reports to the Manager. The Manager 
sanctioned certain of these recommenda- 
tions, hut with regard to certain decrees the 
Manager ordered further inquiries. What 
the result of the further inquiries was, 
does not appear. But it seems that it was 
found out that these decrees had been 
barred by limitation. Upon that, some 
reports seem to have been called for from the 
Head Clerk, and the Head Clerk made his 
report on the dth September 1907. The 
defendant was dismissed in 1909 and the 
suit was brought on the 6th of September 
1910 on an insufficient stamp. The deficit 
stamp was supplied on the 10th September 
1910. The suit was for the recovery of 
about Its. 800 being the amount of the decrees 
which had been barred during the incum- 
bency of the defendant as Am-m'nklitear of 
the plaintiff in charge of law affairs at 
Chapra. The first Court gave a decree. 
The second Court dismissed the suit on the 
gi’ound that it was barred by limitation, 
because he considers that the plaint was 
properly filed on tlio day on which the 
deficit Court fee was put in, and secnndly^ 
on the ground that it was barred by limi- 
tation under Article 90 of the Schedule 1 
to the Limitation Act. 

It is contended before us that the learned 
Judge is wrong on both points. As regards the 
first point, it is conceded by the learned Vakil 
for the respondent that the plaint must be 
considered to have been filed when it was 
presented, /.c., on the 6th September 1910. 
If the cause of action arose, as stated by 
tiie plaintiffs, on the 6th September 1907, 
then the suit would be within time if 
Article 90 would apply. On the second ground 
it is contended here that it will not be 
necessary to consider whether the cause of 
action arose on the 6th of September 
1907, if the suit is governed by Article 
116 instead of Article 90. That would 
really be so. But it must be seen whether 
Article 116 would apply. It is contended 
that it would be so governed by reason of the 
am-muhliteninmahy by which the defendant 
was given the power of executing decrees, 
being a registered document. The suit must 
be considered as one for compensation for 
breach of a contract covered by a registered 
document. Reliance is placed in support 
of thi.s contention on the case of Harendra 
JiMore Singh y. Administmtor-General of 


Bengal (1). That was also a case of the 
Bettiah Raj. There the appointment of 
the Manager was under a registered deed 
by which he agreed to account for all 
monies that came into his hands and the 
suit was for misappropriation of Raj 
moneys. Here the appointment was by a 
writing on plain paper dated the 16th 
May 1904 and the registered document 
only conferred powers upon the defendant 
for doing certain things, and the suit is 
brought not for breach of any covenant in 
the registered am^mukhfearnama but for the 
negligence of the defendant in the discharge 
of his duties as Anumakhtear which he under- 
took when he accepted his appointment on 
the 16th May 1904. The present case, 
therefore, is distinguishable and we think 
that Article 90 is the proper Article to 
apply in this case. That being so, we must 
see whether the cause of action arose on 
the 6th September 1907. As regards that, 
the learned Judge says in the first part 
of his judgment; “it is admitted that there 
was previous notice that the decrees were 
refused execution, as being barred by 
limitation. But tlie Head Clerk’s report 
of the 6th September 1907 is said to have 
been the first notice of the appellant’s mis- 
feasance. This distinction is, of course, 
based on sound principle and must be 
accepted.” In a later part of his judgment, 
however, the learned Judge says that Mr. 
Laurie states that he first had knowledge 
of the appellant’s misconduct or negligence 
when the Head Clerk, Gopi Nath Sanyal, 
submitted his report on the 6th September 
1907. I am inclined to think that Mr. 
Laurie must mean that he then first 
knew that there was sufficient ground for 
suing the defendant for damages.” And 
then ‘ I am not prepared to hold that 
Mr. Laurie remained ignorant for all 
the.se years, 1905, 1906 and eight months 
of 1907, of what was so easily discoverable.” 
And then again, It is one thing to 
know of a man’s negligence, and another to 
know that you have a good case against him 
for damages.” Reading all these portions 
in the judgment together, we think that 
the learned Judge was of opinion that Mr. 
Laurie, the Assi.stant Manager of the plaintiff, 
know of the defendant’s negligence before 

(1) 12 C. 357. 
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the Gth SeptoHiber 1907 and tliat on the 
6th Sei)te7nl)er 1907, he cainc to know 
that there was sufficient cause for a good 
case being run against the defendant. 
This being so, the knowledge of the plaintiff 
which was rcuiuired to be Avithin three j'ears by 
Article 90 of the Limitation Act was beyond 
three years and the suit fails. In this 
view of the case, we think that the appeal 
must fail. 

It is accordingly dismissed with costs. 

A ppral (/ i!ini 


OUDH JUmOIAL COMMISHIONKH'S 
COURT. 

First Civil Acckal No. 123 of 1913. 

Mtsclllankoi\s Ai’ckal No. 14 of 1913. 

February 13, 1914. 

Prrseut: — ]Mr. Lindsay, J. C. 

FIDA HU 8 A 1 N— ' D K f k \ d ant — A i» r k l i , a \ i' 

Thk COLLECTOR (»f SHAHJAHANPUR, 

MANAGER OF 1»AKWAR ESTATE— 

Plainti ff — Rks ro.N dent. 

Prouncmf H’tirtj Act {III of 1907), 16, 

(2) ~-Pi ohihitioii r(inf''ino(l lu <<ccfi(tn 16, .sf/6-.s. (2), 
Prot incial [ii'xih ^Ir^, a iiftliruhthfij o/— O/f/f; oj 

(hst'hd Kjt'f opt'iafiiiii oJ. 

The proliibitioii M liifh is contaiianl in section 1C, 
snb-section (2), of the Provincial Insolv'cncy Act is 
airneil .ni cn'flitors to vvlioni notice of tlie in- 
solvency j)iv)cee(lings has been given, and tlocs not affect 
persons liaving claims against the insolvtmt to whom 
no notice wliatever of the insolvent’s ap])lieatioii has 
beem delivered. 

An order of discharge operates cnily to free dehtors 
from the ih'hts entered in the Schedule. 

Appeals against the decree of the Sub- 
ordinate Judge, Eucknovv, dated 3Ist July 
1913. 

Rabus BnstuUr Lai and (Jopnl Snltal, for 
the Appellant. 

Mr. K. X. (flamhal, for the Respondent. 

JUDGMENT. — These two appeals which 
are appeals by one Fida Husain are closely 
connected and may be disposed of by one 
judgment. The facts ai'e somewhat peculiar 
and must be set out in detail. On tlie 
6th of December 1906 Fida Husain along 
Avith one Kuar Mabendro Singh executed 
a promissory note for Rs. 2,000 in favour 
of the Bank of Upper India. Kuar 
Maliendro Singli executed the note as a 


surety for Fida Husain. On the 25t]i of 
February 1909 tlie Bank obtained a joint 
and several decree against Fida Husain and 
Mabendro Singh. On the 25th of October 
1909 Fida Husain bled a petition in 
insolvency in the Court of the District 
Judge of liucknow. Attached to his peti- 
tion was a list Avhicli Avas supposed to 
contain the names of the various creditors 
to Avliom Fida Husain at that time owed 
money. One of these creditors A\'as shown 
as the Bank of Upper fndia. The amount 
of the debt was shown as Rs. 2,000 and 
it Avas stated that it Avas due in lespect 
of a hnndl upon wdiicb a dec7*ee bad bemi 
obtained in the Court of the Subordinate 
Judge of Lucknow' on the 26th of February 
1909. As a matter of fact the decree was 
ftir a consideralily larger amount, namely, 
Rs. 2,t32 odd. After the petition w'as bled 
notice w'as given to the various creditors 
whose imnies were entered in the list. 
The Agent of the Bank of Upper India 
was served personally w'itli notice of these 
jiroceedings on the 1st of November 1909. 
Meantime w'bile the insoUency proceedings 
were going on, the Bank got its decree 
transferred to the Court of the Subordinate 
Judge of Shabjahanpur and took t)ut 
execution against Mabendro Singli Avho wms 
the surety. The Bank, it may be noticed, 
W'as perfectly entitled to take tliis stop 
for as the decree obtained by it against 
Fida Husain and Mabendro Singh A\as a 
joint and several decree, it Avas open to 
the Bank to take out execution against 
either of the judgment-debtors. There Avas 
nothing arising out of tlie insolvency xiro- 
ceedings Avbicli could have been a bar to 
the Bank’s realising this delit from Kuar 
Mabendro Singh Avbo was no party in the 
insolvency case. The adjudication order 
was made on Fida Husain’s application on 
the 13tb of January 1910. On the 18th 
of the same month the Bank realised 
Rs. 4,160-13-1 from Kuar Mabendro Singh 
in full satisfaction of its decree. The 
result of these proceedings Avas to constitute 
Kuar Mabendro Singh a creditor of Fida 
Husain in respect of the sum he had been 
obliged to pay under the decree. Kuar 
Mabendro Singh’s name does not appear 
in the list of creditors, nor has any entry 
of his claim yet been made in the schedule 
prepared in the Court of the District 
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Judge. Late in November 1912, tlie estate 
of Kuar Malioiulro Singli was taken under 
the Court of Wards and on tlie lOtli of 
January 1918, the Court of Wards on 
behalf of Mahondro Singh’s estate iiled a 
suit against Kida Husain to recover tlie 
money which Kuar Mahendro Singh had 
paid under tlie decree. A written defence 
was put in on behalf of Fida Husain and 
one of tlie pleas taken was to the effect 
that the suit was barred by the provi- 
sions of section 1(1 of the Provincial 
Insolvency Act, the reason being that the 
Court of Wards did not obtain the pre- 
vious permission of the District Judge to 
tile the suit. This appears to have been 
the Hrst intimation which came to the 
Court of Wards of the fact of Fida 
Husain’s having been declared an insolvent. 
Having become aware of this fact an 
application was made on behalf of the 
Court of Wards to the District Judge on the 
2Sth of July 1918 the date fixed for the 
hearing of the suit against Fida Husain. 
The facts were set out in the petition and 
the prayer was that the District Judge 
should be jileased to grant permission to 
the Court of Wards plaintiff to ‘ continue” 
the suit in the Court of the Subordinate 
Judge of Lucknow. In form this applica- 
tion, of course, was n(»t correct, for the 
permission which is referred to in section 
l(i of the Provincial Insolvency Act is a 
permission, not to continue, but to com- 
iiK'nce a suit. The learned Judge passed 
an order giving the Court of Wards leave 
to prosecute to its termination the suit 
against Fida Husain. Armed Avith this 
permission the case proceedeil to trial in 
the Court of the Subordinate Judge and 
the result Avas a decree in favour of the 
Court of Wards against Fida Husain for the 
full amount claimed. The Subordinate 
Judge Avas of opinion that any defect re- 
lating to the institution of the suit Avas 
cured by the subsequent order of the 
District .fudge of Lucknow, dated the 2Sth 
of July 1918, granting permission to the 
Court of AYards to “continue'’ the suit. So 
far as the provisions of section 1(5 of 
the Provincial Insolvency Act are con- 
cerned, if they apply to the case at all, 
it must be taken that the order passed 
by the District Judge was inoperative and 
not in accordance with law. The Section 


says clearly that no suit or other legal 
proceeding shall be commenced except Avith 
the leaAe of Court and this being so, a 
.sanction giA^en after the suit or proceeding 
has commenced cannot, in my opinion, bo 
iiiA’ested Avith any retrospective effect. 

Hova'ca’ci, this does not dispos(3 of the 
matter, for it appears to me extremely 
doubtful whether the terms of section 1(5 
had any application to this case at all. So 
far as 1 am able to understand the .scheme 
of the Iirsolvency Act, the protection which 
it affords to debtors win* come and ask 
for the benefit of its provisions, extends 
only to those debts of Avhieh mention is 
made in the schedule. Proceedings in in- 
solvency begin with a petition pre.sented 
in most cases by the debtor and the 
Court has to depend for information as to 
the extent of his debts upon the statements 
contained in the list attacheil to the peti- 
tion. The Act requires notice to be given 
to such of the creditors as are mentioned in 
the list and the proceedings ai*e t<i be 
taken in the presenci^ of such persons 
after due notice has been given. If the 
name of a particular creditor is suppressed 
in the li.st, either by inadAcrtance or through 
intention, it AA'ould, I think, be extremely 
unjust that he should be deprived of his 
ordinai’y remedy under the Civil Law of 
bringing a suit against his debtor for the 
recovery of the debt due by him. The 
in.solA’ency iiroceedings having beeii taken 
behind his back, he is not in a position to 
come forw.ird and giAe proof ol his claim 
before the Insolvency Court and in .such 
circumstances there appears to be no good 
rea.son Avhy he should be denied the right 
of an ordinary creditor. 1 am disposed 
to think, therefore, that the prohibition 
AAdiich is contained in .section U>, sub-.sec- 
tion (2), of the Provincial Insolvency Act 
is aimed at creditors to Avhom notice of 
the insolvency priiceedings has been given, 
and does not affect per.sons having claims 
against the in.solvent to \a horn no notice 
Avhatever of the insolvent’s application has 
been delivered. Section 21? of the Act no 
doubt allow.s ciViUtors of the in.solv^ent to 
come in and prove their debts and hav'^e them 
entered in the scliedule oven if their 
names have not been entered in the ILst 
of creditors filed Avith the petition, But it 
.stiuds to rea.son that no creditor Avould be 



INDIAN OASES, 


[1914 


ho 

KAM LAL r. GOPI. 

able to comply with the provisions of this 
section unless ho had reason to know that 
the insolvency proceedings were pending. 

Again, the scope of the Act may bo in- 
ferred from the terms of section 45 Avhich 
lays down the effect of an order of dis- 
charge. According to section 45, sub-sec- 
tion 2, an order of discharge releases the 
insolvent from all debts entered in the 
schedule. The language of this sub-section 
is important for it is quite clear that the 
intention is only to afford protection to 
the debtor in respect of debts Avhich have 
found a place in the schedule. It is not 
laid down that the order of discharge 
releases the insolvent from all debts which 
are proveable under the Act, as is the case 
in Bankruptcy Law in England. I gather, 
therefore, that when it was laid down that 
an order of discharge operates only to free 
debtors from the debts entered in the 
schedule, the intention was to protect them 
only against creditors who having had dis- 
tinct notice of the insolvency proceedings 
had an opportunity of coming forward and 
proving their debts in the Bankruptcy 
Court. The conclusion at which I arrive 
is that the terms of section 16 of the 
Insolvency Act do not apply to the present 
case. The name of Kuar Mahendro Singh 
or of the Court of Wards which now re- 
presents him, has at no time appeared in 
the schedule and it must be taken as a 
fact that until the suit was brought in the 
Subordinate Judge’s Court, neither Mahendro 
Singh nor the Court of Wards w'hich re- 
presents him had any notice of the in- 
solvency proceedings. It may be that 
having received notice by the plea taken in 
the written statement the Court of Wards 
might have abandoned the suit and come 
forward and proved the debt in the ordinary 
way before the District Judge. But by 
that time the suit had already been institut- 
ed (it was filed on the last day of limita- 
tion) and the expenses for Court-fees 
incident to the filing of the suit had already 
been incurred, and in the circumstances 
there would, 1 think, be no justice in holding 
that the Court of Wards Avas bound to 
give up its claim and prove merely the 
amount of the debt owing to it, irrespective 
of the cost of filing the suit in the Sub- 
ordinate Judge’s Court. This plea that the 
suit was barred is the only plea taken 


in the First Civil Appeal No. 123 of 
1913, the appeal again.st the decree of 
the Subordinate Judge. In my opinion 
the plea ought not to succeed on ihe 
ground that section 16 of the Provincial 
Insolvency Act had no application to the 
facts of this particular case. This ap- 
peal, therefore, fails and is dismissed Avith 
costs. 

As regards the miscellaneous appeal 
Avhich is directed against tlie order of the 
District Judge, dated the 28th July 1913, 
I hold for the reasons above given that 
the order of the Judge was not in accord- 
ance Avith law and should be set aside. 
The miscellaneous appeal is alloAvcd ac- 
cordingly, hut in the circumstances I decline 
to grant the appellant any costs. 

First Appeal dismissed ; 

Misvellane(ms Appeal allourd. 


PUNJAB eillEP COURT. 

Second Civil Adpeal No. 1321 *of 1913. 
July 1, 1913. 

F resent: — Mr. Justice Shah Din. 

RAM LAL — Plaintiff — ArpK llant 
verstis 

GOPT — D E F E N D ANT — R E S PON DE NT. 

Alienation —Sale — Citi>tom orHiinlu -“Jiriihmjiaa 

oj Dantjoh Khurd oj Unn Tfdn>il of HoKhirnpur iJistncf 
governed hy cudoni Orel evidenre on of 

ciixfonij u'hen hufficienf -C/m/ Procedure Ctnle V 

of 190S), O, XXin, r. 3^ Com promisee before local 
Commtiofionei\ ichen not binding. 

Jn muttors of alienation of ancestral land a 
childless Brahman ]»roi)ietor of Mauza Dangoli 
Khurd in the Una Tahsil of the Hoshiarpur Dis- 
trict is governed by agricultural custom and not 
by Hindu Law. 

A. rule of custom may be established and held 
to be of binding force even when no instance is 
forthc<»ming, if theuv is an OA'crwholming pre- 
ponderance of oral testimony of those gov'cmed 
by it and likely to know of its existence in its 
favour. 

Joiv'ila v. Him Singh, 55 P. K. 1903 (F. B.); 
117 P. L. 11. 1903, followed. 

The proof of custom should not bo confined to 
judicial precedents and definite instances, but 
might consist in deliberate and well-considered 
opinion of the people living and governed by the 
custom and in other recognized modes of establish- 
ing its existence. 

Dtya R%m v. Sohel Sinjh, 110 P. R. 1906 (P. B.)! 
69 P. W. R. 1907j 31 P. L. R. 1907, followed. 

A settlement at rived at between the parties 
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before a local Commissioner appointed to in- 
vestigatft their case is not a lawful compromise 
and on it no decision can bo based if either party 
has the option to repudiate it afterwards on certain 
conditions. 

Dnswandhi v. Mahnni Krishen Dpv, 9 Inch Cas 841; 
34 P. U. 1911; 119 P. W. 11. 1911; 109 P. L. K. 1911, 
referred to. 

Second appeal from the decree of the 
Divisional Judge of the Hoshiarpur Division, 
dated the 9th May 1910, reversing that 
of the Munsif, .‘3rd Class, Una, dated the 
31st July 1909, decreeing the claim on 
payment of Rs. 70. 

Rakhshi Tok Chand, for the Appellant. 

Sheikh Umar BnkJish, for the Respondent. 

JUDGMENT. — The facts of this case are 
very fully stated in the judgment of the 
learned Divisional Judge. The questions for 
decision in this appeal are : — 

(1) Whether the parties entered into a 
compromise before tlie local Commissioner 
Avho was appointed by the Munsif to make 
an inquiry into the question of custom that 
arises in this case, and whether they are not 
bound by that compromise ? and 

(*2) if the parties have not settled the 
case by compromise, whether, in matters 
of alienation of ancestral land, a childless 
Brahman proprietor of Maiiza Dangoh 
Khurd in the Una Tahsil of the Hoshiarpur 
District is governed by agricultural custom 
or by Hindu Law ? 

On the first question, I agree with the 
Divisional Judge that the statements made 
by the parties in the first Court on tlie 
17th July 1909 clearly show that the 
alleged compromise arrived at between them 
before the local Commissioner three days 
previously was not considered by them as 
of binding effect, as we find the plaintiff 
stating on the said date that if the defend- 
ant chose to repudiate the compromise the 
Court was at liberty to give its decision 
on the merits of the case, and that he 
(the plaintiff) would sue the defendant to 
recover from him the sum of Rs. 70 which 
he had paid him in accordance with the 
compromise. The defendant repudiated this 
compromise altogether and said that he 
had been forced by the local Commissioner 
to accept the terms thereof. In these 
circumstances, I hold that the case was not 
settled by the parties by a lawful com- 
promise, and the Divisional Judge wfis, 


therefore, right in deciding the appeal on 
the merits. 

The second question set out above is a 
most important question in the case. Upon 
that question, the Munsif held that the 
parties Avere governed by custom and not 
by Hindu LaAv, and that, therefore, the 
plaintiff had a right to contest the sale made 
by Jai Karan in favour of the defendant 
in 1889. He accordingly decreed the plaint- 
iff’s claim conditionally on his paying 
Rs. 70 to the defendant. The Divisional 
Judge, on the other hand, held that 
the imrties were governed by Hindu Law 
and not by custom, and he, therefore, 
accepted tlie appeal and dismissed the 
plaintiff’s suit. 

After hearing arguments on both sides 
and referring to the record, I think that 
the vieAV taken by the Munsif is correcL 
A reference to the history of the village 
shoAA'S that its original owners were 
Brahmans of the Itarn got, and that, some 
four generations ago. Brahmans of the 
Jhgra gr'f to which the parties belong, 
came from Pirthipur, a village close by, 
and acquired land in Mauza Dangoh Khurd 
from the original Mani owners. The Avhole 
of the village is oAvned by Brahmans of these 
two gots, 135 (Jhnmaons belonging to Barn 
Brahmans and 52 glmmaons to Brahmans of 
the Dogra got. The parties still reside at 
village Pirthipur, which is a Rajput village, 
in Avhich there are only tAvelve families of 
Brahmans belonging to seven different gots, 
of Avhich two families are of the Dogra 
Brahmans, one of them being the parties’ 
family. In Pirthipur the Brahmans have no 
share in the shamilat\ Avhilo in village 
Dangoh Khurd, in AAdiicli the land in suit 
is situated, the Brahmans oAvn the shamilat 
as Avell as the Avhole of the khewat land. 
The Brahmans of llarn got in Dangoh Khui'd 
constitute a compact village community and 
the Brahmans of the Dogra got, who own 
and cultivate agricultural land in this 
village, although they live at Pirthipur, are, 
to all intents and purposes, members of the 
same community. It is not denied that, 
except some Avell-to-do persons, all the 
Brahmam of the Dogra got till the soil with 
their own hand; that they do not, so far as the 
evidence on the record goes, carry on any 
priestly functions; and that among them 
daughters do not succeed to their father’s 
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property in tlie absence of sons, as tliey 
Avould succeed if this class of Ihalnuans were 
governed by Hindu Law. Tin* local Com- 
missioner, Sant Ham, Avbo made the iiuiuiry 
into custom on the spot, is a Uajpvt Znililnr, 
Avlio belongs to the principal village of the 
Punjab Jlhqa in which Dangoh Khurd is 
situated; and he has examined no less than 
60 witnesses, all Brahmans, who reside in 
17 different villages in that tract. AVith 
the exception of five or six witnesses i)rn- 
duced by the defendant, all of them have 
unanimously stated that the parties as well 
as Brahmans of other gots inhabiting the 
Punjab Illaqn in the Una Tahsil follow 
agricultural custom and not Hindu Law; 
and the local Commissioner has accepted 
their evidence on this point as correct and 
has reported accordingly. As observed by 
C hatter ji, J., in Jowahi v. Hira. Singh (1). 

A rule of custom may be established and 
held to be of binding force, even where no 
instance is forthcoming, if there is an over- 
whelming preponderance of oral testimony of 
those governed by it and likely to know of 
its existence in its favour.” Similar observa- 
tions are to be found in Daya Ham v. Soht^l 
Singh (2); The proof of custom should 
not be confined merely to judicial precedents 
and definite instances, but might consist in 
the deliberate and well-considered opinion of 
the people living under, and governed by the 
custom and other recognized modes of estab- 
lishing its existence.” J entirely agree in 
these observations ; and it seems to me that 
the unanimous testimony of no less tiiari 54 
witnesses, who are all Brahmans and who 
have stated on oatli that the Brahmans of 
the tmet in which they live are governed 
by custom and not by Hindu Law, is 
entitled to very great Aveight, and the 
matter is practically clinched when we 
find that among the Brahmans with whom 
we are concerned in this case daughters are 
admittedly excluded from inlieritanco by 
their father’s collaterals. It is not proved 
that in the village of Dangoh Khurd any 
alienations of ancestral land have been made 
by childless Brahmans of the Dogra get 
to tlie prejudice of their agnates ; and 
under all the circumstances of this case 

(1) 55 P. U 1903 (F. B ), 117 P. L. H. 1903. 

(2) HOP. K. 1906, (F B)-59 P. W. K. 1907; 31 
P. L. K. 1907. 


it must be held that the parties are 
governed by custom and not by Hindu 
Law. The onus, therefore» lay on the 
defendant of proving that the sale in 
dispute was valid by custom and I am 
clear that he has failed to discharge that 
onus. The Dharmsal case, to which the 
Divisional Judge has refei'red in his judg- 
ment and on which he has placed much 
reliance, is the one reported as Daswandhi 
V. Mnhant Ktishen Dec (8), and, as 
will be seen from that report, the 
decision of this Court, Avhich reversed the 
judgment and decree of the learned Divi- 
sional Judge in that case, is entirely in favour 
of the plaintiff. 

Por the reasons given I accept this 
appeal and setting aside the decree of the 
Divisional Judge, 1 restore that of the 
Munsif with costs throughout. 

Appeal accepted. 

(.3) 9 Jiid. Cas. 841; SAP. K. 19]]; 119 P. W. 11. 
1911; 109 P. L. 11. 1911. 


IMADHAS HIGH COUliT. 

Civil. UhviMON Petition No. 270 of 1914, 
Civil MisceliiAneoi’s Petition No. 1204 
OF 1914. 

September 22, 1914. 

1* resent: — ^►Ir. Justice Kumaraswami Sastri. 

ATCHUTARAMIAH—Petitioxer 

rersns 

SLCRKTAHY of STATL for INDIA in 
COUNCIL REl'RKSENTEl) RY THE 
COLLKCTOR of KISTNA— Defendant 

-~-IlEsrONl)KNT. 

Cn'il fluU'n (if Piaittcr {Alndids), r. —Pleader re- 
teiHed hy one party, a'hcn entitled to appeal for 
opposite '^ide — Kiiyayeinent nj other Pleader — J* resump- 
tion. 

amended rule 277 of tlie Madras Civdl lUilos 
of Practioo a Pleader, who has beini retained for a 
party and who has drafted a written statement for 
that party, is entitled to ap])eur for tli(‘ ojijiositn side 
when tlie party originally retaining him does not seek 
to employ his services and engages other Pleaders in 
the case. 

When another Pleader is engaged, the presump- 
tion arises that the services of the Pleader originally 
retained are not roquired and that he is free to 
appear for the opposite side. 

Petitions, under section 15 of tlie Cbartep 
Act and Rule 277, Civil Rules of 
Practice, praying the High Court to revise 
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tho order of the Temporary Subordinate 
Judge of Rajah rnundry at Cocanada, 
dated I4th March 1914, in Interlocutory 
Application No. 47 of 1914 (in Original 
Suit No. 1 of 1913). 

Petition, under section 151 of Act V of 
1908, praying that the High Court will he 
pleased to permit the petitioner to appear 
and act on behalf of the plaintiff in Original 
Suit No. 1 of 1913, on the file of tlie Court of 
the Temporary Subordinate Judge of 
Rajahmundry at Cocanada. 

Messrs. Ij. .d. Goi'indamghura fyer^ V. 
Uaiiwsam, P. Naraijnnamurthy and L. S. 
Vcerargaharn Tyrr, for the Petitioner. 

Tho Acting Government Pleddcr, for the 
Coveriimcnt. 

JIJDOMENT. — These petitions are filed 
against tho order of the Temporary Subordi- 
nate Judge of Rajahmundry sitting at 
Cocanada, refusing tlie petitioner, who is 
a first grade Pleader practising in Cocanada, 
leave to appear on behalf of the Rajah of 
Vizianagaram in a suit filed by the Rajah 
against tho Government. The facts are 
shortly these: — ‘The petitioner, Mr. Atchuta- 
ramiah, who according to the Subordinate 
Judge is a first grade I’leader of long stand- 
ing with a lucrative practice”, was attending 
to Government work in tlie Subordinate 
Judge’s Court at Cocanada and was engaged 
by the Government to defend Original Suit 
No. 03 of 191 *J, which was filed by the Rajah 
of Vizianagaram in respect of certain tankas 
ill Godavari. He drafted a written state- 
ment and before anything farther was done 
the suit was transferred from the file of the 
Subordinate Judge of Cocanada to that of 
tho Subordinate Judge of Rajahmundry. 
Wlien the suit was so transferred, tho 
Collector did not enagage Mr. Atchutararaiali 
to appear before the Subordinate Judge of 
Rajahmundry, but engaged the Government 
Pleader in R ijalimundry to appear for 
the Government, and so far as appOiars 
from the record, Mr. Atchutaramiah had 
nothing further to di with the ci.se. 
Some time after the transfer of the 
suit to Rajahmundry Mr. Atchutaramiah 
resigned liis Government pleadership and 
another gentleman (Mr. Perraya Sastri) was 
appointed. The Subordinate Judge’s Court 
of Rajahmundry was ordered to liold the 
Court at Cocanada and the suit came back to 


Cocanada for trial before the Subordinate 
Judge. The Collector engaged Mr. Perraya 
Sastri to defend the suit and no engagement 
was offered to Mr. Atchutaramiah. The 
Vakil for the plaintiff died and the Vizia- 
nagaram Estate offered the brief to Mr; 
Atchutaramiah, tho petitioner. As he had 
appeared for the Government, he applied for 
permission under Rule 277 of tho Civil Rules 
of Practice to appear for the plaintiff. In 
his affidavit he states that all that ho did was 
to draft the written statement, that when the 
.suit was transferred to Rajahmundry the 
Collector did not ask him to appear there but 
engaged the Government Pleader at Rajah- 
muiidry, that he did not claim and was not 
paid any fees for the work he did for the 
Government in connection with the suit, that 
he was not in possession of any facts which 
would be u.sef ul to the plaintiff or detrimental 
to the Government and that when the suit 
came back to Cocanada the Collector did not 
offer to engage him. A counter-affidavit was 
filed by Mr*. Venkatarow, the special Officer in 
connection with the suits, to the effect that 
Mr. Atchutaramiah when ho drafted the 
written statement, did so with the aid of a 
memorandum which was so exhaustive and 
detailed tliat it placed him in possession of 
all the information available in the matter 
and that it would be lire judicial to the 
interests of Government should Mr. 
Atchutaramiah appear for the plaintiff. A 
reply affidavit was filed by Mr. Atchutara- 
miah wherein he states that although he 
resigned the office of Government Pleader, he 
was asked to continue in cases in which he 
had appeared before his resignation and that 
the Collector had at first given him oral 
permission to appear for the Vizianagaram 
Estate in the present suit but cancelled 
the same two days afterwards. The ques- 
tion, therefore, for determination is whether a 
Pleader who has been retained for a party 
and who has drafted a written statement, is 
entitled to appear for the opposite side when 
the party originally retaining him does not 
seek to employ his services but has engaged 
other Pleaders in the case. A great deal of 
unnecessary matter and discussion have 
been introduced in the lower Court, pre- 
sumably owing to the fact that the amend- 
ment to Rule 277 of the Civil Rules of 
Practice made on t!ie 16th December 1909 
was nut brought to the notice of the Couilt 
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and probably was not even known to the 
parties. Rule 277 as it originally sto >d ran 
as follows : — 

Except when specially authorised by the 
Court or with the consent of his former client, 
a Pleader shall not, after the determination 
of his appointment, appear or act in the 
same suit, or appeal, or matter or in any 
proceedings connected therewith, for any 
person whose interest is opposed to that of 
his former client.” 

The rule, as amended, runs as follows: — - 
Except when .specially authorised by the 
Court or by consent of the party, a Pleader 
who has advised in connection with the 
institution of a suit, appeal or other proceed- 
ing’ or has drawn pleadings in connection 
with any such matter or has during the 
progress of any such suit, appeal or other 
pnicecding acted for a party, shall not, 
unless he first gives the party for whom he 
has advised, drawn pleadings or acted, an 
opportunity of engaging his services, appear 
in such suit, appeal or other proceeding, or in 
any appeal or application for revision arising 
therefrom, or in any matter connected there- 
with for any person whose interest is opposed 
to that of his former client: 

“Provided that the consent of the party 
shall be presumed if he engages another 
Pleader to appear for him in such suit, appeal 
or other proceeding without offering an 
engagement to the Pleader wdiose services he 
originally engaged.” 

There can be little doubt from the facts, as 
appearing from the affidavits, that the engage- 
ment of Mr. Atchutaramiah in the Subordi- 
nate Judge’s Court at Oocanada was treated 
as at an end when the suit was transferred to 
Rajahmundry and though he could have been 
engaged to appear at Rajalimundry and 
asked to proceed with the suit on behalf of 
the Government, this Avas not done. When 
the suit Avas transferred from tlie file of the 
Subordinate Judge at Cocanada to that of the 
Subordinate Judge of Rajahmundry the suit 
ended so far as the Court at Cocanada was 
concerned and as the engagement of Mr. 
Atchutaramiah was to appear in the Court of 
the Subordinate Judge of Cocanada, the 
proceeding.s in that suit must be taken to 
have ended .so far as the Pleader was con- 
cerned. The transfer terminated all proceed- 
ings so far as the Cocanada Sub-Court was 


concerned just as effectively as if the suit had 
been decided. It Avas only an accident that 
the suit came to be tried again at Cocanada 
before the Sub-Judge of Rajalimundry. It 
Ava.s open to the Collector to have engaged 
his services and to have asked him to appear 
in the Court at Rajahmundry, but admittedly 
ho did not do so and it is not suggested that 
subsequent to the transfer Mr. Atohutara- 
miah Avas either consulted in connection Avith 
the suit or had anything to do Avith its fur- 
ther conduct. As his vakalat had termi- 
nated before he resigned his appointment of 
Government Pleader in the Subordinate 
Judge’s Court at Cocanada and as nobody 
could have anticipated at the time of the 
resignation that the suit Avould come back 
to be tried at Cocanada, it is unnecessary to 
consider Avliether his resignation disentitled 
him to be re-appointed. It is nf)t suggested 
that his resignation Avas duo to any cause 
that Avould render it inexpedient that ho 
should be given any brief by the G.)vernment. 
This is certainly not a case where the Pleader 
without any justifiable cause throws up 
the brief of his former client and seeks 
to appear for the opposite party. On 
the contrary Mr. Atchutaramiah was 
all along Avilling to appear for the 
Government if he Avas engaged. I 
adjourned the case to enable Mr. Grant 
to communicate with the Collector and 
a.scertain if the Collector is willing to en- 
gage him even at this stage of the pro- 
ceeding.s, and Mr. Grant stated that 
the Collector was not going to engage 
him in the suit. It is difficult to .see how, 
under these circum.stances and having 
regard to the express terms of Rule 277 
as it now stands, permi.ssion could be 
refused to Mr. Atchutaramiah to appear 
for the Estate. It is clear that Mr. 
Atchutaramiah gave full opportunity to 

the Collector to engage his services and 
that the Collector not only did not 

engage him but at one stage of the 
proceedings permitted him to appear 
for the opposite side. Apart from any 
question of permission, the proviso to 
Rule 277 throws the onus on the 

other side, because the engagement of 

another Pleader when the case came back 
to be tried at Cocanada, raises the 
presumption that Mr. Atchutaramiah ’s 
services were not required and that he 
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was free to appear for the opposite 
side. 

I am unable to see any hardship or 
unfairness in allowing Mr. Atchutarainiah 
to appear for the Estate, it is not 
suggested that the Government are bound to 
engage Mr. Perraya Sastri even though he 
was Government Pleader at Cocanada. It 
was perfectly open to the Government to 
send tlie brief back to Mr. Atchntaramiah 
as it is not the case for the Government 
tljat Mr. Abdiutaramiali <lid anything in 
connection witli the suit which Avould 
have made it impossible for the Govern- 
ment to liave engaged his services, i 
am of opinion tliat Rule 277 clearly 
entitle.s Mr. Atchutaramiah to appear 
for the Estate. I set asid(* the order 
of the Sub)rdiiiii;3 Julge and allow 
the potitioiKS. 1 make no or.ler as to 
costs. 

Pc/ i'f anib' (uruptciL 


PLJNJAR CHIEF COURT. 

SECOND Civiii ArrEAii No. (192 of 1913. 

February 28, 191 k 
Prpsrnt : — Sir Alfred Kensington, Kt., 

Cl lief Judge. 

SUER MUHAMMAD and otueus — 

1 ) F r e n daxts — A r r E l l a nts 
versus 

ALl MUHAMMAD a.nd ohiers — Pe.vtntiffs 
AND Musammnt BAKHAT BlBi 

AND ANOrU K H — i) E FE N DANTS ReSI'ON DE STS. 

Al 1(1)1 limn — (Jm^foni — S >1'^ of auCL^,A)'!il hoUicoj it 
sl)’’nifr)' by f>onlcst> Awun and in doir --Objection by 
r 'I'osi >)mrf< Joiii' dcyi'cet^ renmred — Nccvs.'tiiy Qnf\'ttion 
oj Jjct -Second rpper I — [*nnjnb (\>n)'ts Act {XlllI of 
IHiSi) ns rnmndnl by Pii ip’b Coin-ts Acts (i (.w I IV of 
1012), s. 40. 

Th'j All' 'ns of Tahsil Talazung in the Altoek Dis- 
trict have extensive powers of alienating their 
uiicestral inunoveubl*' jn'operty to their relatives, us 
daughters, sisters and their sons, but they have 
limited powers like other agrieiilturists of alienation 
in favour of a stranger, wlu'ther niiAivan or not. 

Nam V. Tom, 4fi IMl. 1900, U.L R.lOOOp 404, Khud i 
Y.m V. Fatfeh, 8 V. R. 1906, 27 P.W.ll. (V^ol, I. 7 ) D)06; 
04P.L. JR. 1906, and Amir Ati v Jiigyn, 15 P. K. 1907; 
35 P. \V. U. 1907; 4 P. L. ll. 1908, distinguished 

O’ho (piestiou of necessity is almost always a 
question of fact and shoultl rarely lx* treated as a 
question of law for purposes of second uppeal. 

Second appeal from the decree of the 
Divisional Judge, Attock Division, dated the 
lltU March 1913, ro versing that of the 


Munsif, 2nd Class, Attock, dated 28tli August 
1912, dismissing the claim. 

Mr. Jalal-nil-Bln^ for the Appellants. 

Mr. Nand Lai, for the Respondents. 

JUDGMENT.—Tliis is a case of sale of 
an entire holding of 135-16/20 kaneds by 
Awan priiprietors, a man and a woman, 
owning in equal shares to other Aamns of 
the same village not related to them. Ft 
has been contested after four years by 
collaterals of the vendors four degrees 
remf)ved. 

The revenue assessment on the land is 
Rs. 3-11-6 and the total sale price Avas 
about Rs. 333, including Rs. 135 due on 
a previous mortgage since redeemed. The 
remainder of the consideration Avas said to be 
paid in cash and the explanation of the sale 
AA'as that tlie holding had been long mortgag- 
ed to persons other than the present vendees, 
so that the vendors were obliged to sell for 
the best price they could in order to have 
some money to live on. 

Tlie first Court found necessity pro'x*d 
and dismissed the suit. The lower Appel- 
late Court found necessity not proved giving 
reasons, and also held that Aumus of 
Tahsil Talagang have not unlimited powers 
of alienations to strangers. It then 
declared the sale binding on plaintiff to the 
extent of Rs. 140 only. 

The findirg on the latter point involved 
reference to many rulings and the learned 
Divisional Judge seems to have been not 
very sure of his ground as ho immediately 
gave the vendees a certiHcate on the question 
of custom involved. 

In this second appeal by tlie vendees, the 
question of necessity has been raised again as 
Avell as the question of custom. 

1 have taken time to consider the case 
as there is a good deal to bo said on 
both sides as regards custom. Tlie conclusion, 
at Avhich 1 have rather reliictaiitly arriv- 
ed, is that 1 should not interfere on second 
appeal. Taking first the question of neces- 
sity I can see no sufficient reason here for 
departing from tlie general rule in cases of 
the kind that necessity is almost always 
a question of fact and should rarely bo 
treated as a question of law for purpo.ses 
of second appeal. The facts are simple 
enough in this case and the Divisional 
Judge’s reasons for holding necessity not 
proved are fairly convincing. There is no 
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ffood ground for going into the matter 
further, as in this particular case at any 
»ato no principle of law is involved. 

And in regard to A/raa custom in the 
Talagang Tahsil it appears to me dangerous 
to attempt to lay down any invariable rule. 
Besides the rulings quoted by the Divisional 
Judge, reference has been made to Nnra v. 
Tora (1) and Khnda Yar v. Fattoh (2) and 
Amir Ali v. Bnggo (3) and the number of 
authorities cited in various rulings concerned 
is considerable. The general tendency has, 
no doubt, been to recognize very extensive 
powers of alienation among but 

when it comes to a question of alienation 
to strangers the discussion has generally 
turned on the much clearer point of the rights 
of daughters and their sons. I cannot also o\ er- 
look the fact that in this case one of the 
vendors has only her widow’s interest 
in half the land sold and it would be going 
beyond the published rulings to hold that 
she has an unrestricted right of alienation. 

The present dispute is not of sullicient im- 
portance to justify reference to a Division 
Bench and as a single Judge I am not prepared 
to say that the decision of the lower Appel- 
late Court is wrong. 'Tlie appeal is ac- 
cordingly dismissed, but in this Court 
also, there will bo no order as to costs. 

Appeal fHnmi.s’spd, 

(1) P. II. 11)00; P. L. U 1000 1) FJ-t. 

(2) 8 P. K. lOOfi; 27 I*. W. R. (V^ol Irr) lOOG. 04 P. 
L. R. 1900. 

(3) lo P. R. 1907, 3.1 P. W R. 1907; IP. h. R. 1908 


COLTRT OF THK BOARD OF RKVP^NUK, 
UNITFD PROVINCKS. 

Civil Revision Pkiition No. 22 of 191:1-14 
OF SiTAri'u DisTuicr. 

May 9, 1914. 

Freienti — Sir Duncan Colvin Baillie, S. M., 
and Mr. Tweedy, J. M. 

Thaknr MUHAMMAD NAWAB ALI 
KHAN — D K F \ 0 A N r — A r i * k i - 1 . a n ' r 
verstis 

Musammat JAGDE 1 — Plaintiff — 
Rkspondknt. 

D^crce^ iiiterprrfjti m of -Bpccril ajiwiu'ott, Jithiunj 
ii.pijr — by n ruu''fiit tfpil by -- 

Rijhtu ci’Pitfe;] unhr rh’rrcp, irb^th'^r pcis)n!l - 
of. 

A piM'son obtiiiiiffl a dccrcf* of the Revenue Court 
thit he li'dd uni a Hp.'cial nf^i’cenunit and couldmot 
be ejected by notice. After his death, his widow 


succeeded Jinn. A notice of (’ji'cl imoit was .‘^I'rved 
upon ln'i* and slie (‘ontested it 

Held, iJiat altlioiigli llie person olitaiuing tlie decree 
iniolif ii.ni' liehl under .i special a^nuMuent ami could 
not liave been ejected by notice, it did not necessarily 
follow tJiat the same wa!> true of his succebsor.s. in- 
interest. 

Ajipeal from tlic decree of the Cotuniis- 
sioner, Lucknow, dated IGth October 1913, 
upholding that of the Assistant Commissioner, 
Sitapiir, dated l(Hh May 1913. 

Balm Bimla f^rasad Bkaffaehnnjga^ for the 
Appellant. 

Pandit (higa Prasad Taira u\ for the 

Respondent. 

JUDGMENT. 

Twkkdy, J. M.—(Mau Sfh, 1914).- 
The diflieulty in the case lies in the 
fact that in 18S5 the respondent’s husband 
obtained a decree that he held under 
a special agreement and could not he ejected 
by notice. Some years jifterwai’ds the 
appellant sued for a declaration that the 
respondent’s husband liad no proprietary or 
under-propriotary riglds in the land and 
obtained a decision to that effect, the Sub- 
Judge holding that tin* “ special agreement ” 
was a forgery but at tlie sanu* time liolding 
that Situ Ram was an occupancy tenant 
through length of po.ssession. Now tlii.s lind- 
ing is obviously uHra /7Vcs’, as all the (’ivil 
Court could do was to declare that propj'iidary 
or uuder-proprietary riglits existed or did not 
exi.st and the only Court which could dtadde 
whether ejectment sin mid take place or not 
was tlie Re\enue C^mrt. 

The finding of tlie Revenue Court in 1<SS5 
that Sita Ram licld under a special agree- 
ment and could not he ejected by notice, 
therefore, makes the point !'<"< judicata as far 
as Sita Ram is rnnranied. But the point has 
hitherto escaped attention tli.it although Sita 
Ram may liave hehl under a special agree- 
ment and could not be ejected by notice, it 
does not iiece.ssarily follow that the same i.s 
true of his successors-in-iiiterest. The special 
agreement may have been personal or it may 
apply to his successors. 1 would, therefore, 
return tlie ease under rule 25 and direct the 
Assistant Collector to make farther inquiry 
and submit a finding as to whether the 
decision of 1H85 is res jadleala with reference 
to the present respondent. 

Baillik, S. M. — I concur. 

da UNO reviand^d. 
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MCIfAMMAI) IIAYVT V. NAHSlXd DAKS. 

PUNJAB CKIEU COURT, 
MlSCIiLLVNKOrS SK<H)NiJ ClVll. Al’PEAli No. 414 
OF I9i:}. 

Pebriiai’y 21, 1914. 

—Mr. Jnstire Clievis. 

MUHAMMAD IIAYAT and otm K its — 

P K \ 1 NTI KKS — A m: I, LA NTS 
rrr.s*?Ls' 

N A USING 1)AS8 and others — Defendants 

RlSI'ON DENTS. 

Vi'o-oin'i)ilon 1*1 hinnrif junti into floinf — 

Moii-'i) iKtiil hjj Con it to monij poi .son, 0(1 erf of. 

A pi’o-ompfoi* (1(M‘S not loho his (U'rroo if tho pro- 
omplion nioiK'N f).n<l l\v him into ('oiirf is allowed 
1o he AVithdniwMi Iw a w ron;^ pi'rson The Court will 
iv'i'ox er baek tin' inonr'v wion.uly Withdrawn. 

M iscollanpouK socoiid nppoal from tlie 
ordor of tliu Divisional Judero, Slialipur 
Divi.sioii, at Sargodliti, datod the 9th 

Novendier 1912, reveisiiii^ that of the 
Distrift Judtfe, Shalipnr, dated the JOth 

tIuU l‘Jl’J, rt'.iccting the application for 
car.cellation of decree passed by the Chief 
Court on 29th July, 1911. 

Mr. S(tu(J hnl, for the Appellants. 

Mr. (Idhil Chttnd ?s<niHin(j, for the 

Respondents. 

,1 U DGM BNT.- -This is a dispute arising 
out of (‘xecution proceedings in a i)re- 
eini)tion suit. Tlit* land was sold for 

Rs. :J,()()0. 

Konr separate suits for pre-emption were 
brought liy (1) Narsing Dass, (2) Sohna, 
(J) Sardara, (4) (Ihulam Hussain, but Ave 
are now concerned only with two, one of 
which Avas brought by Sardara and one by 
Narsing Dass. Sardara died while his suit 
was pending in tlie first Court and is 
now represented l)y his son, Muhammad 
Htiyat. Sardara paid Us. (>00 into Court 
as a deimsit under section 19 of the 
Punjtib Pre-emption Act. This deposit Avas 
made on 14th October 1908. 

Idle first Court gave all four pre-emptors 
decrees. The Divisional Judge on appeal 
throw out the claims of Ghulam Hussain 
and Muhammad Hayat and gave Narsing 
Dass a decree for the whole of the land, 
giving Sohna, a subsidiary decree. 

Muhammad Hayat, son of Sardara, 
appealed to this Court, and the decision 
was that he and Narsing Dass should 
share in the proportion of 7 to 52, so 
Muluimmad Hayat Avas given a decree for 
7/59th of the land on condition of 
payment of Rs. J56 into the first Court 


by 26th August 1911 for payment to 
Narsing Dass.” 

Gurditta is the original vendee. Out of 
the Rs. 600 Avhich had been deposited by 
Sardara, Gurditta Avitlidrew Rs. .‘159-7 on 
26tli October 1909, and Muhammad Hayat 
withdrew Rs. 240-9 on 2Stli August 
1911. So out of the original Rs. 600 
fleposited, nothing remained for Narsing 
1 )ass. 

The question is Avdietlier Muhammad 
Hayat has lost Ids decree. The first 
Court held that lie had not; the Divisional 
Court holds that he lias; so Muhammad 
I lay at appeals. 

It is urged on behalf of the respondent 
Narsing Dass that Gurditta withdrew the 
money before the decree of the Chief 
Court was passed (and this is correct) and 
so it is argued that Muhammad Hayat 
was bound to make a further deposit in 
order to pay Narsing Dass as ordered by 
the decree of this Courl. 1 do not agree. 
All that a pre-emiptor in sucli a case lias 
to do is to pay the money into Court; it 
is, I consider, the duty of the Court to 
pay the money over to the proper person. 
Muhammad Hayat had paid in Rs. 600. He 
withdrew Rs. 240-9-0 which left Rs. 359-7-0 
to his credit. I consider that ho 
did all that Avas required to comply with 
the decree of this Court, if any one else 
took money to which he was not entitled 
and so left too little cash in the treasury 
for payment to Narsing Dass, it was for 
the Executing Court to recover money 
Avrongly taken. The Avords in the decree 
of this Court for payment to Narsing 
Dass” I regard merely as instructions to 
the Executing Court. I consider that all 
that Muhammad Hayat had to do was to 
pay into Court Rs. 356 by a given date. 
This he had already done long before the 
given date, depositing Rs. 600 and 
afterwards Avithdrawing Rs. 240-9-0. 

I accept this appeal and setting aside 
the order of the Divisional Judge, I 
restore that of the first Court. I pass no 
order as to costs, as, no doubt, Narsing 
Dass thought he had a legitimate grievance 
A\dien he applied for the Rs. 356 and found 
no funds available, so parties Avill bear 
their OAvn costs in this Court and in the 
Divisional Court. 

Appeal accepted. 
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JANKI V. BEHARI LAL. 

OUDH JUDICIAL COMMISSrON-ER’S 
COURT. 

Second Civil Appeal No. 167 op 1913. 
June 24, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

JAN KI — P L AI NTI B'P — ApP K L L ANT 
I'ersns 

BEHARI LAL and another — Debt.ndants — 
Respondents. 

Pre-pmplion, suit for- — }],r-prop} icf-inj fen inf, n'tjhf 
off io pre-empt -~ViU(ojc commiiuityf memher of, mvanhvj 
of. 

An ox.propriutury tonanfc in Oudh cannot, be 
ro^arclcd as a inoinbcr of tlic villa community 
and ia nf)t, therefore, entitled to pre-empt aa 
Bucdi. 

Appeal against the order of the Addi- 
tional Judge of Lucknow, dated 5th February 
1913, upholding that of the Munsif, South 
Lucknow, dated 4th July 1912. 

Babu Undra Palt Singh, for the Apptd- 
lant. 

Pandit GoJearan Nath Illsr<(, for the Re- 
spondents. 

JUDGMENT. — The question for considera- 
tion in this case is whether an ex-i3roprietary 
tenant is a member of the village commnnitj^ 
within the n»eaning of section 9 of the 
Oudh Laws Act and entitled to pre-empt the 
sale of a proprietary share of the village 
or of any plot or house therein. The 
Courts below found against him. 

It is admitted that the plaintiff has no 
proprietary or under-proprietary share in 
the village. The case is, therefore, governed 
by the decision in Drlghijai Singh v. 
Court of Wards, Paninagar Estate (I), 
which was followed in Narendra Bahadur 
Singh V. Balkaran Singh (2). Tlie learned 
Counsel for the plaintiff-appellant relies 
on the decision of Ram Dayal v. Chaudhrl 
Muhammad Ahdul Baslt (3), but in that 
c\se the plaintiff was a co-sharer of the 
village holding land in a mnhal different 
from that in which the plot was situated. 
The question for consideration in that case 
was whether by reasoJi of his non-reside uce 
he was disqualified from bringing a suit 
for pre-emption in his capacity as a 
member of the village community. In 
Gangolo v. 8yed Kamar All Khan (4) it 

(1) 5 0. C. 2G6. 

(2) 7 O. C. 275. 

(3) 1 Ind. Cas. 7; 12 0. C, 1. 

(4) 7 Ind. Cas. 613; 13 0, 0, 202, 


was held that a grove-holder owning trees 
but having no interest in the land on which 
they stood, was not as sucli a member of 
the village community and had no right 
to sue for pre-emption. In Mangal v. Raja 
Partah Bahadur Singh (5) a sale of a 
house by a person who was the owner of the 
materials of the house but had no right in the 
land on which it stood beyond that of occupa- 
tion, was held not to give rise to a right of 
pre-emption. The position of an ox-proprietary 
tenant under section 7 A (2) of the Oudh 
Rent Act is analogous to that of an 
occupancy tenant. He is liable to eject- 
ment under certain conditions and has no 
sucli interest in the Luid, beyond that of 
occupation so long as he continues to pay 
tlie rent assessed, as to make him a 
member of the village commujiity within 
the meaning of section 9 of the Act. 
A member of the village community is 
ordinarily a person avIio has some control 
over the village or its concerns and a 
mere resident of the \illage or a tenant 
cultivating land there, who has no interest 
in tlie land! beyond tliat of an (ccupant, 
is not entitled to the right of competing 
with the proprietors or undei’-propriotors of 
other ninhals on an equal footing for the 
purpose of pre-emption and thereby regu- 
lating tlie composition of the co-parcenary 
body. The plaint iff -appellant transferred his 
proprietary rights in favour of his son prior 
to the sale and his son was impleaded as 
a plaintiff too late. An objection has been 
tiled by the defendants-resporideiits to the 
taxation of the Pleader’s fee in the Court 
below on five times the i*e venue. This 
was done in accordance with the rules tlien 
in vogue and no cause has been shown 
for directing an amendment. 

The appeal and the cross-objections are 
dismissed with costs. 

Appeal dismissed. 

(5) 4. O. C. 20. 
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NASIR DIN V. BALLA MUL. 

PUNJAB CHIEF COURT. 

First Civil Appeal No. 1043 of 1911, 
January 13, 1914. 

Present: — Sir Arthur Ried, Kt., Chief Judge, 
and Mr. Justice Kensington. 

NASIR DIN — Defendant — Appellant 
vei'sns 

BALLA MUL and others — Plaintiffs 
— Respondents. 

Contract Act (IX 0/1872), s. 16 — Undue injlnencc -- 
Unconacionable bargain not enforced — Compound 
interest at Rs, 30 per cent, reduced to simple interest 
at Rs. 18 per cent. 

Whoro a debtor, who was an expectant heir 
and a very inefficient clerk in a Court, wont on 
executing securities at the very lugh rate of interest 
of Ks. 30 per cent, with the result that the sum 
originally advanced accumulated in the course of 
about 20 years to more than twenty- fold ; 

Held, that the irresistible pr(‘sumption was that 
this was duo to the creditor’s undue influence 
within the terms of section 16 of Act IX of 1872 
and that the bargain being unconscionable, was not 
enforceable by a Court of Justice which is not 
simply a blind and humble instrument of the creditor 
to plunder the debtor. 

Ram Das v. Netto, 115 P. R. 1908j 185 P. W. B. 
1908, followed. 

Accordingly the Chief Court allowed Rs. 18 
per cent. sim})lo interest on the })rincipal sum 
from the date of the loan to the date of institution of 
the suit, with further interest at 6 per cent, on the 
amount thus decreed from the date of institution 
to the date of realisation. 

First appeal from the decree of the 
District Judge, Amritsar, dated 31st Decem- 
ber 1911, decreeing plaintiff’s claim. 

Lala Lajpat Uai, for the Appellant. 

Messrs. G. Beven Petman and Dmi Ohandy 
for the Respondents. 

JUDGMENT. 

Reid, C. J. — (JimelGth, 1913). — This is an 
appeal from a decree for Rs. 1,08,859-6-3 and 
the respondent has hied a cross-objection that 
the Court below erred in not allowing interest 
at the rate of Rs. 2-8 0 per cent, per mensem 
from the date of institution of the suit 
until "the date of the decree and there- 
after at the rate of Rs. 60-0-0 per cent, 
per mensem (apparently a mistake in the 
paper-book for Rs. 6-0-0 per cent, per 
annum) on the amount of decree till date 
of realisation. 

AThis suit and three by other 
parties against the appellant were tried by 
the District Judge of Amritsar who disposed 
of them in one judgment, dealing first 
with the facts and law common to all 
suits and then with the facts peculiar 


to each suit. The District Judge has 
considered very carefully the question whe- 
ther the contracts sued on were entered 
into by the defendant-appellant under 
undue influence exercised on him by the 
plaintiffs-respondents and has found that 
the appellant was an expectant heir, 
that the plaintiffs dealt with him on the 
strength of his expectations and that they 
were in a position to domipate his will. 
We concur with the District Judge in 
these findings, and it is unnecessary to 
repeat the facts and the arguments recorded 
in his judgment in support of them. 

On the question whether the respondents 
abused their dominant position and thereby 
induced appellant to enter into unconscion- 
able transactions, the District Judge has 
found that the transactions were not un- 
conscionable, either upon the face of them 
or upon the evidence; that the plaintiffs 
did not abuse their dominant position with 
the object of extorting unconscionable 
bargains; that the burden of proving undue 
influence and that he did not receive con- 
sideration was on the defendant, and that 
he failed to discharge it. 

The facts of this case differ mate.nally 
from the facts of the three other cases 
disposed of in the judgment. The sums 
of money and the value of the goods 
which passed from the plaintiffs to the appel- 
lant admittedly did not exceed Rs, 4,471-5-9. 

Transactions between the parties began on 
the 18th November 1S92. On the 30th January 
1893 the appellant executed two bonds one for 
Rs. 1,753-14-3 and the other for Rs. 450 
in respect of transactions from the 18th 
November 1892 until that date; on the 
17th March 1893 he executed a hnndl 
for Rs. 660-13-0 and on the 24th January 
1897 he executed a Jinndi for Rs. 1,000 
and a bond for Rs. 1,999, the total of 
Rs. 2,999 admittedly including Rs. 1,392-5-6 
for interest and the principal conse- 
quently being Rs. 1,606-10-6. Counsel 
have not cited any evidence of the date 
on which this debt of Rs. 1,606-10-6 was 
incurred and the judgment below does 
not help us in the matter, but having 
regard to the period requisite for interest 
at about Rs. 30 per cent, to accumu- 
late to nearly Rs. 1,400 and to the fact 
that the hundi preceding the hmdi and 
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bond of the 24th January 1897 was exe- 
cuted on the 17th March 1893, we take 
that date as the starting point for the 
calculation of interest on the Rs. 1,606-10-5. 

In arriving at the conclusion that tlie 
respondents did not take undue advantage 
of the appellant, the District Judge has 
relied on the facts that a suit on the hiuuU 
of the 3rd May 1900 in respect of the 
hnndi for Rs. 1,000 of the 24th January 
was barred by limitation on the 7th Oc- 
tober 1904 when three htndis for Rs. 5,300 
in respect of it were executed; that 
a suit on the hundi of the 31st July 

1896 for Rs. 1,578-2-6 in respect of the 
hundi for Rs. 660-13-0 of the i7th March 
IS 93 was barred by limitation when the 
hnndis of the 3rd May 1900 were exe- 
cuted and that a suit on tliese latter 
was barred by limitation when the three 
hnndis of the 7 th October 1904 for 
Rs. 7,500 in respect of them were exe- 
cuted; that a suit on the bond of the 
23rd May 1896 for Rs. 3,621-9-3 in respect 
of the bond of the 30th January 1893, 
was barred by limitation before the hundi 
for Rs. 12,100 of the 25th February 
1903 in respect of it was executed; that 
a suit on the bond of the 24th January 

1897 was barred by limitation when hnndis 
for Rs. 6,800 of the 25th February 
1903 in respect of it were executed; that 
a suit on the bond of the 31st July 
1896 for Rs. 922-8-0 in respect of the 
bond of the 30th January 1893 was 
barred by limitation when hnndis for 
Rs. 3,100 of the 25tli February 1903 
were executed in respect of it; in other 
words, that at one time or another suits 
in respect of all the items on which the 
present claim is based were barred by 
limitation. On these facts the District 
Judge has argued that the appellant was 
a free agent; that he could have refused 
to renew; that the renewals were solely 
for the purpose of barring limitation and 
preventing interest lapsing; and that no 
pressure could have been brought to bear 
upon him by the respondents. 

The impression created on us by these 
transactions is of the opposite direction. The 
fact that a suit on one security was barred 
by limitation would not prevent pressui*e 
being brought to bear on the appellant 


by the respondent in respect of securities 
which could be cnforce<l, and wo are 
satisfied that the appellant was under the 
influence of the respondents, that he was 
under the impression that his best course 
was to postpone the date of reckoning and 
that neither party ever imagined that the 
contracts which purported to liave been 
effected could bo enforced to their full 
extent. As pointed out by the District 
Judge the transactions were of an eminently 
speculative character. Even if the appel- 
lant survived his aunt and uncle and 
father the extent of his inheritance from 
them would be uncertain and if lie 
predeceased his aunt or father, tiie 
securities would not have been worth 
more than the paper on wliich they 
were written. The transactiims were of an 
extraordinary description and afford an 
excellant illustration of what an eminent 
authority once described as ‘ the ingrained 
habit of oriental hyperbole.” 

Coun.sel on both sides cited a mass of 
authority, but it is unnecessary to consider 
the whole of it in detail. A recent ruling of 
this Court, Ram This v. Netto (1), is very 
directly in point. Chatterji, J., who deliver- 
ed judgment said: I should be sorry to think 
that the Court is compelled to enforce an 
unconscionable bargain to the strictest letter 
in circumstances like the present. 1 venture 
to think the Court is not simply the blind and 
humble instrument of the plaintiffs for 
plundering their fellow-men, but has power 
to act on its independent judgment. In such 
cases the creditor must primarily rely on the 
honour or stupidity of his debtor to carryout 
the bargains, but if he has to come to Court 
he must abide by the Court’s view of the 
transaction.” The learned Judge further 
remarked that plaintiffs ran considerable 
risk when they lent money to the defendant 
and that the rate of interest ought to be high. 
Rupees 18 per cent, per annum up to the date, 
of suit was decreed. 

Our conclusions are that the appellant 
was an expectant heir who, although a very 
inefBcient clerk in a Court, was under the 
influence of the respondents, who used their 
influence to induce him to execute securities 
for a very high rate of interest, as pointed 
out by the District Judge, with the result 

(4) 116 P. B. 1908; 185 P. W. B. 1908. 
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that the sum of something less than Rs. 4,500, 
the extent to which the respondents were out 
of pocket, had swollen in the course of about 
twenty years to about Rs. 1,02,000. The 
facts in Ram Das v. Netto (l), above cited, do 
not go so far as the facts in this case, as the 
debtor there was not an expectant heir, but 
was merely a clerk in an office in danger 
of dismissal if found by his superiors to be in 
debt. The fact that the money advanced 
was very possibly invested in speculation does 
not, in our opinion, help the respondent. 
The question for decision is, wliether the 
execution of the securities whicli have 
increased the original debt more than twenty- 
fold was induced by undue influence within 
the terms of section 16 of the Contract Act, 
and we have no liesitation in deciding 
that it was. Had the respondents induced 
the appellant to effect a settlement but of 
Court, they might have profited by the terms 
of the securities, but having come into Court 
they are entitled only to the amount advanc- 
ed by them, with a reasonable rate of interest. 
"We hnd it impossible to believe that the 
appellant realised when renewing that lie 
was merely assisting his creditors to maintain 
their practice of charging high interest, and 
we are unable to concur in the District 
Judge’s view that compound interest at a 
very high rate should be allowed because 
renewals were the only means of keeping the 
securities alive and of avoiding loss of 
interest. Renewals at a reasonable rate of 
simple interest could have been effected. 

For these I’easons we decree the appeal to 
the extent of reducing the sum decreed to the 
amount which actuallj^ passed from the 
respondents to the appellant, namely, 
Rs. 4,471-5-9, ‘with simple interest at Rs. 18 
per cent, per annum from the date of passing 
to the date of suit, with interest on the sum 
thus decreed at Rs. 6-9-0 per cent, per annum 
from the date of institution to the date of 
realisation. As above stated, we have assum- 
ed for purposes of this case tliat the debt of 
Rs. 1,606-10-6 in respect of which the 
hnndi for Rs. 1,000 and the bond for 
Rs. 1,999 wei’e executed on the 24th 
January 1897 was incurred on the 17tli 
March 1893. The dates from which 
interest on the items composing the 
Rs. 4,471-5-9 will run are consequently 
30th January 1893, for Rs. 2,203-14-3 and 


17th March 1898 for Rs 2,267-7-6. Parties 
will boar their own costs of all Courts, the 
appellant’s foolish conduct having been largely 
responsible for the magnitude of the claim. 

Kensington, J. — I agree. Delivery of 
this judgment has been delayed in connection 
with certain connected appeals. 

Appeal partly accepted* 


MADRAS HIGH COURT. 
vSecond Civir. AppbxVl No. 476 of 1918. 
September 16, 1914. 

T resent: — Mr. Justice Ay ling and 
Mr. Justice Han nay. 
YFRRAGUNTLA SESHACHARLU— 

P LX INTI FP A PP E L LAN T 

VerS7l8 

MUKKUMALIiA CHINNIAH— Defendant 
— Respondent. 

Art {XVI of 1908), s. 49 — Evidence Act 
(/ of 1872) y s lUS-^Vnrcyhstrrcd deed, when admm- 
bihle in eiidenrr~-L'<ndloi d and tenjiit — Estoppel. 

A (louuniont which simply proves that a docu- 
ment executed previously wna only hcnami in its 
nature, is admisbihlo in evidence even if unregis- 
tered, us it is not used as evidence of any trans- 
action affecting land. 

It IS only the parties to a hcnami transaction 
that can be estopped from showing that a transaction 
is otherwn*se than \vhat it really is. 

Kojidcti Kama Row v. Nnhammn, 31 M. 485j 4 M, L. 
T. 331, 18 M. L. J. 576, distinguished. 

Section 116 of the Kvidence Act applies only to cases 
where the tenant has been put in possession by the 
landlord and not to cases where he has been in pos- 
session previously. 

Lit Mahoin^^d v. Kail inns, 11 C 519, distinguished. 

Second appeal against the decree of the 
Court of the District Judge of Kurnool, in 
Appeal Suit No. 54 of 1912, preferred against 
that of the District Munsif of Nandyal, in 
Original Suit No. 665 of 1911. 

Messrs. K* R* Suhramania Sasfri and A, 
Jagadeswara Aiyar, for the Appellant. 

Mr. 8. Rmganadlin. Aiyar^ for the Re- 
spondent. 

JUDGMENT. — The first point urged in 
this second appeal is that the plaintiff 
(who is the appellant before us) has been 
prejudiced by the procedure followed by 
the District Munsif with reference to the 
framing of issues. The District Munsif, 
during the trial of the suit, amended issues 
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Nos. I ami 3 as originally framed and added 
another issue. It is alleged that the 

District Munsif made these alterations at 
tlie time of writing his jmlgment and 
that the effect was to allow the defend- 
ant to change his case as set out in the 
Avritten statement to that disclosed in 
his evidence, to the prejudice of the 
plaintiff who thus had no opportunity of 
meeting the new case. If this Avas so, of 
course, tlie procedure of the District jSIuu- 
sif AA^as clearly unjustifiable. It nowhere 
appears, lioAvever, from the record at what 
stage of the case tlie District Munsif 
altered the issues and there is nothing to 
support tlie allegation that he did so at the 
stage of Avriting his judgment. Ea^oii in the 
memorandum of appeal to the loAver Appellate 
Court no ground of appeal Avas taken that tlie 
alteration in the i.ssiies AAma effected at the 
late stage noAV mentioned. Nor Avas there 
any ground of appeal alleging that the 
plaintiff had been prejudiced by the altera- 
tion. The only ground of appeal to the 
lower Court Avhich relates to issues is 
No. 5 and that merely states in general 
terms tliat the District Munsif ought not 
to have framed issues inconsistent Avn’th 
tlie pleadings. There is nothing in the 
judgment of the loAver Appellate Court 
to indicate that any point was pres.sed in 
that Court Avitli reference to the altera- 
tion in issues or the prejudice said to 
have been caused to the plaintiff thereby. 
Tlie plaintiff (so far as can be ascertained 
from the record) bad reasonable notice of 
tlie nature of tlie defence set up and sufficient 
opportunity to meet it, and avo are not 
satisfied that bo was prejudiced in any 
material respect. In these circumstances 
AA^e tbiiik5 tliere is no real substance in 
tlie first point urged and Ave are not 
prepared to attach Aveight to it, seeing 
that it is raised for the first time in 
second appeal. 

It is next coniended that the lower 
Court is wrong in its fintling that Exhibit 
C is a collusive and colourable transaction 
because the defendant has, in the first 
place, been alloAved to change liis case in 
regard to that document; seco7idly, because 
the loAver Court was under an error of 
fact in coming to that decision; and thirdly, 
because Exhibit I has been admitted in 


evidence, although it Avas inadmissible 
for AA^ant of registration. As regarr’s 
the first point, it does not appear tl at 
the defendant Avas in fact alloAved to alter 
his case AAdth regard to Exhibit C. From 
the first bo contended that it roprt sented 
a henami transaction intended to defeat 
the claims of one PulLiyya (avIio claims tlio 
land under anotlier sale-deed) and that 
it AAais not supported by con.sidoratioii. 
No doubt the so-called ‘amended” third 
issue framed by the District Munsif sug- 
gests that the defendant’s case Avas that 
Exhibit C Avas only nominally executed 
in order to induce the plaintiff to help 
liis vendors in the threatened litigation of 
S. Pullayya,” whatever that may mean. 
This AA^as not in fact the case set up 
liy fhe defendant either in his written 
statement (as set out in the preamble to 
the District Muiisif’s judgment) or in bis 
evidence. \Veare, therefore, unable to agree 
Avith the view that the defendant cliaiiged 
or was allow'ed to change Ids case as 
regards Exhibit C. With reference to 
the second point noted above tlie lower 
Appellate Court aa’us, no doubt, under a 
misapprehension of fact in stating 
that Exhibit C was **gni up to shield 
the property against the claim of S. 
Pullayya Avho had brought a suit (Original 
Suit No. 522 of 1001) against Podda 
(jimippa and Chinna Curappa to recoATr 
the property.” As a matter of fact he had 
not brouglit any such suit at fhe time 
when Exhibit (’ Avas executed, but ho 
filed a suit two or three months later. The 
error Avas, lioAvever, not a material one. 
The evidence shows that the plaintiff and 
his vendors Avere aware that litigation 
Avas about to arise (see Exhibit 1) and 
the conclusion of the loAver Court is not 
affected whetlier Pullayya liad actually 
brought the suit or Avas only about to 
bring it at the time Avdieii Exhibit C AA^as 
executed. As regards the admissibility of 
Exhibit 1 AVO are of opinion that the lack 
of registration does not render it inadmissi- 
ble as evidence in this case, having 
regard to the purpose for which it was 
used. The object with which it Avas ten- 
dered in evidence was to shoAv that Exhibit 
C Avns not a real transaction. It was not 
used as evidence of any transaction affect-* 
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ing the land; but only to show that whereas 
by Exhibit C the plaintiff purported to 
buy the whole property on 2nd July 1901, 
he on the following day agreed to accept 
about one -quarter of tlte same land should 
the litigation anticipated end in favour 
of the vendors under Exhibit C without 
any expenditure on his own part, a course 
of conduct on the part of the plaintiff 
which was altogether inconsistent with 
the reality of the transaction evidenced 
by Exhibit C. In this view we think 
that section 49 of the Registration Act 
Avas no bar to Exhibit I being i-eceived 
in evidence in the case, though unregis- 
tered. 

The appellant next ai'gues that, as the 
defendant admittedly executed Exhibit A, 
a lease of the suit land from the plaintiff 
ill pursuance of Exhibit C, the defendant 
ought not, therefore, to be allowed to im- 
pugn the sale represented by Exhibit C. 
The contention is that, assumming Exhibit 
0 to have been a fraudulent sale to 
defeat the claim of S. Pullayya, the pur- 
pose for which the fraud was designed 
having been carried into effect (for 
Pullayya’s suit was dismissed) neither the 
plaintiff’s vendors nor the defendant, 
who was the tenant of the latter, can 
now question the boiia Jules of the sale. In 
support of this contention the case of Kmideti 
Kama How v. Hahtmma. (1) is cited. The 
principle therein enunciated is that where 
a decree has been passed upholding a 
transaction betAveeii the parties to a suit, 
neither the plaintiff nor the defendant 
will be allowed afterwards to say that the 
decree was the result of a collusive arrange- 
ment arrived at by them in order to carry 
out a scheme of fraud and that it should, 
therefore, be treated as a nullity and the 
state of things which existed previously to 
the passing of such decree be restored. The 
same principle will apply even if no decree 
bo obtained. The decision has really no 
application at all to the facta of the 
present case. Pullayya’s suit was dismiss- 
ed, not because of the sale. Exhibit C, 
being upheld to be a genuine transaction, 
but because it Avas found that Pullayya’s 
vendors had no right to the property. 


Again Exhibit C was a transaction not 
between the plaintiff and the defendant 
ill this suit but between the plaintiff and 
some others. The defendant, at ilie highest, 
did no more than assist the fraud by 
executing Exhibit A in oi*der to give 
Exhibit C a semblance of reality. Jn 
these circumstances Ave do not think the 
case cited is authority for the view that 
the defendant would be debarred from 
questioning Exhibit C as a collusive trans- 
action. He Avas a tenant under the vendors 
of Exhibit C and it may Avell be that he 
AA^as not in a position to avoid executing 
Exhibit A Avhen his landlord Avas anxious 
to execute Exhibit C. 

The last contention for the appellant is 
that the defendant is estopped from question- 
ing the plaintiff’s title. This contention, 
of course, is based on section lid of the 
Evidence Act. That section, hoAvever, does 
not apply to the facts of tin's case. It 
only applies to cases Avhere the tenant 
has been put in possession by the land- 
lord and not to cases Avhere lie has been 
in possession previously [Jjfil Mahomed v. 
Kallanns (2) 1 . Tt also only applies in 
terms to cases where the denial of the 
landlord’s title is made during the .con- 
tinuance of the tenancy. Here the defend- 
ant Avas not let into possession by the 
plaintiff and the lease upon Avhich the 
plea is based (Exhibit A) expired long 
ago. It is found by the lower Appellate 
Court that the lease sued upon (Exhibit 'B) 
is a forgery. 

On all points, therefore, the appeal fails 
and is dismissed Avith costs. 

A'ppenl disialssed* 

(2) 11 C. 519. 


PUNJAB CHIEF COURT. 

Civil Miscellaneous Petition No. 202 
OF 1900. 

November (>, 1909. 

Freseut: — Mr. Justice Johnstone. 
Mnsammnt AMIR BE CAM and others-— 
Defendants — Petition e rs 
versus 

8ARDAR MUHAMMAD ISMAIL KHAN 

P LAI NTl FF — -R K S I’O N D E N T . 

Civil Procedure Code {Art V of 1908), x. 23 — Fir.st 
1i\in ny — Transjvr of cene— Convenient place of triah 


(1) 31 M. 485, 4 M. L. T. 331; 18 M. L. J 570. 
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Whon a case is ready to proceed, it is the first hear- 
ing contemplated under section 23, Civil Procedure 
Code, 1908. 

Whore the materials on the record are insufficient 
to determine the placo of residence, the ease is 
triable at the place where the cause of action has 
arisen and where at least some of the assets in suit are 
situate, particularly when at that place an administra- 
tion suit is going on between the defendants infer **3 
and other suits arc pmiiiig agiinst the estate in 
dispute. 

Miscellaneous petition, under section 23 
of Act y of 1908, for transfer of the case of 
Sardar Muhammad Ismail Khan, plaintiff, 
V. Musammat Amir Begam and others, 
defendants, from the Court of the District 
Judge, Delhi, to any competent Court at 
Calcutta. 

The Hon’ble Mr. Shadi Lai, R. B., for the 
Petitioners. 

Rai Bahadur Pandit Sheo Narain, for the 
Respondent. 

JUDGMENT. — In my opinion Calcutta is 
the proper place for trial of this case, and I 
hereby transfer the case to the High Court 
of that place. 

The cause of action undoubtedly arose in 
Calcutta — see paragraphs 4 and 6 of plaint. 
As to residence of defendant it is asserted and 
denied that Abdul Wahab lives in Calcutta; 
and it is also denied and asserted that the 
other defendants live in Delhi. As to Abdul 
Wahab the probabilities are in favour of the 
assertion and against the denial; but I admit 
that the point cannot be settled one way 
or the other on the record. It is asserted 
and denied that the Calcutta business is 
a going concern, and that the bulk of the 
assets of the estate of the late Abdul Razzak 
is in Calcutta. This also cannot be determin- 
ed on the record. 

At present then what we have to goon 
is that the cause of action certainly arose 
in Calcutta; that some at least of the 
assets are in Calcutta; that an administration 
suit between defendants inter tte is now 
admittedly going on on the original side of 
the Caclutta High Court, which implies 
that all the books and assets of the family 
are in the custody of that Court ; and that 
admittedly many other creditors of the 
late Abdul Razzak, being bankers and others 
of Caclutta, have filed suits of large value 
in that Court against the estate of the 
deceased. 

On the other side we have only the 


circumstance that perhapn some of the defend- 
ants reside in Delhi, but in this connec- 
tion it should also be noticed tliat the two 
ladies — Sardar Begam and Khair-ul-Nissa — 
whom Mr. Shadi Lai represents and who 
are pressing this transfer application, are 
two of the very defendants who, Mr. Sheo 
Narain affirms, reside in Delhi. 

Lastly, though the application was not 
made to the Court below at the very first 
hearing, 1 think this is sufhcieritly explained 
by the fact that at that time the minor 
defendants were not before the Court and 
so the case was not at all ready to proceed. 

The application was made at the first 
hearing after those minors were properly 
represented. For these reasons the order 
of transfer recorded above should be 
carried out. 

C«s*c’ transferred. 


PUNJAB CHIEF COURT. 

Skcond Civil Acpeal No. 2141 ok 1913. 

March 30, 1914. 

Present: — Mr. Justice Scott-Smitli. 

GAN DA SINGH — Defendant — Appellant 
rersus 

GULAB SINGH — Plaintiff and 

AN( )T1J EK — D E FE N D ANT — R E S PON DE NTS . 

Limit (tion — Ahcirition hy childJenf^ prop) (ctar- -Suit 
hy rererstoner — Punjnb Limifatinn- (vlnres/ru/ Land 
Ahcnifion) Act (I of 1900) -Knoirledge of alirnnfion 
not necexHinj — Ernie nee Act (I of 1872^, .s. llo — 
Estopped —Attestation 

111 case of alienations governed by the J*unjnb 
Limitation (Ancestral Land Alienation) Act I of 1900, 
where time begins to run from the date of alienee's 
getting possession of the property alienated, a rever- 
sioner’s knowledge of alienation is immaterial. 

A reversioner by att^.sting as a witness the deed 
of exchange of the propj'rty in dispute, is r.stopped 
from contesting the validity of its alienation. 

Second appeal from the decree of the 
District Judge, Ludhiana, dated the 29th 
August 1913, reversing that of the Munsif, 
first Class, Ludhiana, dated the 2nd June 
1913, dismissing plaintiff’s claim. 

FACTS, — The site in dispute was the 
ancestral property of one M wlio died 14 
years ago. On 23rd December 1896 M 
sold it to one N who took its possession 
from the date of the sale. In 1901 N 
gave the site in dispute to J and took from 
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him a house in exchange. J sold the 
house to one G. The transaction of exchange 
was afterwards cancelled and the site in 
dispute went to Garida Singh. The plaint- 
iff sued M and N for possession of the 
site on the ground that plaintiff was an 
heir of the deceased and tlie latter had 
sold the site without consideration and 
necessity. It was found that the property was 
ancestral. The first Court dismissed the 
claim as barred by time and it also found 
that there was necessity and the plaintiff 
was estopped by attesting as a witness the 
deed of exchange, but the District Judge 
holding there was no estoppel and the claim 
was within time decreed it. Ganda Singh 
appealed to the Chief Court. 

Mr. Nand Lai, for the Appellant. 

Lala Lahlin Ram, for the Ilespondents. 

.JUDGMKNT. — There are two points in 
this appeal : 

(1) Limitation. 

(2) Acquiescence. 

The first Court decided both points in 
favour of the defendant and dismissed the 
suit. 

Tlie lower Appellate Court decided both 
points in plaintiff ’s favour and decreed his 
claim. 

Sardar Ganda Singh appeals. 

It is admitted before me that the limita- 
tion is that prescribed by Punjab Act I of 
1900. 

The lower Appellate Court held that time 
ran from the date of the sale of Jaimal’s 
house, namely, 7th December 1901, but 
time runs from the date on which Nihala 
got possession under his sale from Maluka. 
That sale took place on 2,Srd December 
189(), and the first Court held that the 
vendee had been in possession since the 
date of sale- Ganda Singh stands in the 
shoes of Nihala. It does not appear that 
in the lower Appellate Court there was any 
contest as to the date on which Nihala got 
possession ; the point was not specifically 
raised in the grounds of appeal and from 
the judgment of the lower Appellate Court, 
I gather that the argument was that the 
appellant (the plaintiff) had no knowledge 
of the sale to Nihala. “Knowledge,” however, 
W'as not necessary ; time began to run from 
the date of possession, whether the appellant 
l^iicw of tliQ sale or not, 


I am also clear that plaintiff is estopped 
by reason of having signed the deed of 
exchange, for thereby he showed his admis- 
sion of Nihala’s ownership. 

I, therefore, accept the appeal, and setting 
aside the order, of the lower Appellate 
Court, restore the decree of the first Court 
dismissing plaintiff’s suit with co.sts 
throughout. 

Appeal accepted 


ALLAHABAD HIGH COURT. 

Skcond Civil Appeal No. 923 of 1913, 
June 18, 1914. 

Present: — Mr. Justice Chamier. 
MATHURA KALWAR— Defendant-^ 
Appellant 
verms 

AMBIKA DAT and others — Plaintiffs — 
Respondents. 

Registration Act (III^ of 1877), s. 47 — Sale-deed 
ejcccuted before but I'c^istered after another — Conflict 
— Transfer of Property Act (IV oj 1882), s. 41. 

A flood, executed and rogistored after the execu- 
tion but before tho registration of another deed, 
must give way to tho earlier deed. 

Scc-tion 41 of tho Transfer of Property Act should 
not be so construed as to conflict with section 47 of 
the Registration Act. 

Second appeal from a decree of the Subor- 
dinate Judge of Jaunpur. 

Mr. Harnandan Prasad (with him Mr. 8, 
N, Sen), for the Appellant. 

Mr. P, D, Tandon, for the Respondents. 

JUDGMENT. — In August 1900 Mata 
Badal, tenant of a fixed-rate holding mortgag- 
ed it to the appellant. On June 1st, 1909, Mata 
Badal sold all his rights in the holding 
to the plaintiffs-respondents. The sale-deed 
was presented for registration on June 18th, 
1909, but owing to obstruction offered by the 
vendor the document was not registered . till 
the following February. In the meantime 
Mata Badal again sold his rights in the 
holding to the appellant by a deed of sale, 
dated the 11th of June 1909 and registered 
on the same date. This was a suit for 
redemption of the mortgage and possession 
of the holding by the respondents. It wf s 
resisted by the appellant on the strength 
of the document of June 11th, 1909. Jt 



726 


INDIAN CASES. 


[191.1 


ML’THUKARUP1*A MUDALI V, PI. MU. KATHAPPUDAYAN. 


has been found that the respondents are 
hona jl(Je pure) lasers of the property and 
that the deed of sale in their favour was 
really executed on June 1st, 1909, and 
that the deed relied upon by the appellant 
did not come into existence till ten days 
later. Frlma facie the later deed must 
give Avay to the earlier deed. On behalf of 
the appellant it was said that there is some 
evidence that a few days after the execution 
of the earlier deed tlie respondents received 
some kind of information that Mata lladal 
intended to execute a d(‘ed in favour of the 
appellant. Kven if this was so, it would be no 
ground for postponing the earlier deed. Much 
stress was laid on the fact that tlie appellant 
had no notice of the earlier sale-deed. In 
the circumstances of the present case this 
is immaterial. The respondents are not res- 
ponsible for the fact, if it be a fact, that the 
appellant had no iiotice of the deed. The only 
other point taken was that the case was 
covered by section 41 of the Transfer of 
Property Act. In my opinion that section 
has no application whatever to the facts 
of the present case, ^dle person in po.s.se8- 
sion of the property was the appellant. 
^J'here was no undue delay on the part of the 
respondents in presenting their document for 
registration. If this section wei'e read in 
the way suggested by the appellant it 
would conflict seriously with the Registra- 
tion Act. The plaintilTs-respondents are 
entirely without blame in this matter. 
Their deed was earlier in date and must 
prevail over that in favour of the appellant. 
The appeal fails and is dismissed with 
costs. 

Ajipeaf ism ibsoil. 


MADRAS HIGH COURT. 

SiJcuNi) (bvir. Ari'KAL No. 2226 ok 1912. 
August 11, 1914. 

Fcaeat: — Mr. Justice Sada^iva Aiyar and 
Mr. Justice Napier. 

MUTIIUKARUPPA MUDALI and others 

P L Al XT I KKS — A FPE L LAN TS 

versus 

Pi. Mu. KATHAPPUDAYAN and others 
— Dkfrndan rs — R espondents. 

Contract Act (IX of 1872), .hk. 2 'd), 127 — Contract 


of suretyship — Consideration must he good and valuable 
— Mere recommendation for loan, 'ichcthcr sufficient — 
Consideration. 

A mere rocoinmendatioii by one party to another 
to lend money to a third party docs not render tho 
lirst party liable as surety for the loan if given. 

Sindlia Shn, Ganpntsingji v. Abraham alias Vajir 
Mahomed Akuji, 20 H. 7o5, followed. 

Halsbury’s Laws of England, Vol. VIT, para. 793, 
Juggat Indar Naiain Choicdhry v. Nistarinec Vassee, 
24 W. K. 415, distinguished. 

A fonsitleration must be “good” and “valuable.” 

Manna Lai v. BanL of Ueiigal, 1 A. 309, relied 
upon. 

Second appeal, against the revised decree 
of the District Court of Th’ichi nopoly, in 
Appeal Suit No. 159 of 1905, preferred 
against tliat of the District Munsif of 
Arizalur, in Original Suit No. 861 of 
1904. 

!Mr. T. llangachariar, for the Appellant. 
JUDGMENT. 

Napier, J. — Three points are argued in 
this second appeal. The first is that 
under the remand order of the High 
Court, the District Judge should have 
returned findings on the other isvsues of 
fact in the case. We are clear that 
tlie oi’der was only on the question whether 
the contract of guarantee Avas supported 
by consideration on which he has returned 
a finding. The second is that the District 
Judge should have passed a decree in tho 
terms of the supposed compromise. We 
accept his decision that no compromise 
binding on all the parties was effected. 
The third is that the District Judge has 
erred in law in holding that there Avas 
no consideration. It is argued that the 
advances made to other persons on the 
recommendation of tho 1st defendant were 
good past consideration for the contract. 
Section l27 of tho Indian Contract Act 
says that anything done for the benefit 
of the principal debtor may be a sufficient 
consideration to the surety. Consideration 
is defined in section 2, when, «*it the desire 
of the promisor, the promisee... .has done... 
....something, such act is called a con- 

sideration.” (I extract only that part of tho 
definition relied on by the appellants). In 
iiur opinion, the facts of this case do not go 
as far as these words require. We are 
not referred to any Avords expressing the 
de.sire of the first defendant that tho 
advance.s should bo given. In Sindha Shri 
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Oanpatsingji v. Ahraluim alias Vajir 
Mahomed Alcuji (1), tlio words are in- 
trepreted to mean ‘‘express or implied 
request or desire”. The learned Vakil for 
the appellants was unable to refer us 
to any case in which a recommenda- 
tion was held to be within the words of 
the section. Nor is any support for the 
proposition to be found in the commen- 
taries of Sir F. Pollock or Sir H. H. 
Shepliard. In a case reported as Juggnt 
Lidar Narain Uoij (^hoivdhry v. Nisfarinee 
Dassce (2), decided subsequent to the passing 
of the Indian Contract Act but, it may be 
arising before that date, there is a dictum that 
a mere recommendation by one party to another 
to lend money to a third party does not 
render tlie first party liable to re-pay the 
loan. Thi.s, of course, goes no further than 
that there is no promise, but it is an 
indication of the light in whiidi recommen- 
dations are regarded. 

Wo may add that there can be no 
donl)t that according to English Law a 
recommendation alone cannot be valuable 
consideration, — vide Halsbury’s Laws of 
England, Volume 7, paragraphs 793 and 
794, Consideration, where ‘^the promisee 
does some act (in India it would include 
‘has done some act’) from which a third 
person benefits and which he would not 
have done but for the promise.” There 
is nothing in this case which comes within 
this definition. 

The result Avill bo that the .second 
appeal is dismissed. Tliere Avill be no 
order as to co.sts. 

8\f)AyivA Aiyah, J. — T entirely concur in 
the judgment just now pronounced by 
my learned brother, and if I atld a few 
words of ray own, it is out of re.spect 
for the strenuous arguments of Mr. T. Hanga- 
chariar on the question of law which he 
has argued. 

The question as to what kind of past 
request on belialf of the promisor followed 
by what kind of act on the part of the 
promisee forms good consideration for 
the subsequent agreement by the promisor, 
is often times a very difficult question. 
Loose expressitins in the wilderness 
of English ca.ses are likely* to be of 
very little use in deciding thi.s question 

(f) 20 15. 755. 

(2) 24 W. 15. 145, 


in any particular case arising in an 
Indian Court. Section 2, clause (d), of the 
Indian Contract Act says: ‘ when, at the 
desire of the promisor, the promi.see or 
any other person has done or abstained 
from doing, or does or abstains from doing, 
or promises to do or to abstain from 
doing, something, such act or abstinence 
or promise is called a consideration for 
the promise.” The above definition is couch- 
ed in the widest possible words, but it 
has been always held that the something” 
which the promisee has done cannot be 
a merely illu.sory thing. For instance, 
if h asks liis friend A to take Rs. 5 
from A’s left hand pocket and put it into 
A’s right hand pocket and A accordingly 
transfers the money from his left hand 
pocket into his right hand pocket, A suffers 
no detriment at all by complying with 
that request of B. It would be against 
common sense to hold that A’s above act 
at if’s request will be good consideration 
for R’s signing a promissory note in favour 
of A for Rs. 1,000. 

Under the English Common Law, the 
consideration “must always be present 
at the time of making the promi.se 
and there is no sucdi thing a.s past con- 
sideration.” A mere past reque.st by the 
promissor to the promisee to do an act 
even to the promisee’s detriment without 
a simultaneous understanding that it is 
to 1)0 recompensed in the future, cannot 
make the promi.see’s act good consiileratioii 
for a subsequent promi.so to recompense. 
But the Indian Act does not seem to 
require any .sncli under. standing [See Sindha 
Bliri Oaiipafsingji v. Abraham, alias Vajir 
Mahomvd (1)]. 

As T said already it is not every kind 
of act on the part of the promisee, though 
done at the promi.sor’s request, which could 
.support a subsequent promise and the act 
done by the promisee must bo “good” 
or “valuable” consideration in the .sense 
in which those terms appear in English 
Law, though these words “good” and “valu- 
able” do not appear in the Indian Contract 
Act which speaks only^ of lawful and 
unlawful considerations. Tlie mere doing 
of a thing whicli a person is already” 
legally “bound to do” is, of <*oir.\se, no 
consiJoratum for a nev j/romise in his 
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favour [See Manna Lai v. Banh of Bengal 
(3)]. 

There is very little in the circumstances 
of this case to show that when on the 
recommendation of the first defendant the 
plaintiff dealt with other persons, the 
plaintiff intended to do any vsorvice to the 
first defendent or that the first defendant 
intended the recommendation to have the 
character of a request on which he wished 
the plaintiff to act to the detriment of 
the plaintiff. 

The distinction between the recommenda- 
tion” by A o{ B to 0 for a certain 
favour to be shown to B and a request 
by A to () to do a service to B may, 
no doubt, become in many conceivable 
cases a very thin distinction; but when 
we know the circumstances under which 
a particular recommendation or a particular 
request is made, it is not usually difficult 
in most cases to recognize the distinction. 

A desire or request shows much more 
earnestness and personal anxiety than a 
mere recommendation. In the present 
case the finding that there was only a 
recommendation oE the principal debtors 
by the first defendant to the plaintiff is 
a finding of fact which cannot be interfered 
with in second appeal. 1, therefore, agree 
that the second appeal should be dismissed. 

Appeal dismissed. 

(3) lA. 309. 


ALLAHABAD HIGH COURT. 

Skoond Civil Appkal No. 1027 op 191.3. 

June 26, 1914. 

Present : — Mr. Justice Rafique. 

BHAWANI PRASAD— Plaintiff- 
Appellant 
versus 

SUBHAGI and OTUEas — ^D ependants — 
Respondents. 

Hinlu fyiw -Restitution of conjugal rights — Legal 
crueltijy ivhat amounts to — Desertion hy Hiniu wifcy 
when justified. 

Where a Hindu husband starves his wife, docs not 
give her proper clothing, shuts her up every time 
ho goes out of the house and frequently uses personal 
violence to her and is proved to have turned her 
put more than once from his house, there is legal 


cruelty inasmuch as the facts are of such a character 
as to endanger the personal health, if not the 
safety, of the wife. 

One of the circumstances which justifies desertion 
by a wife under the Hindu Law is cruetly in a 
degree wliich renders it unsafe for tlio wife to return 
to her husband. 

Second appeal from a decree of the Subor* 
dinate Judge of Jaunpur. 

Mr. Kalindi Prasad^ for the Appel- 
lant. 

Mr. Muhammad Tsliaq^ for the Respond- 
ents. 

JUDGMENT.— The suit out of which 
this appeal has arisen was brought by the 
plaintiff-appellant in tlie Court of the 
Munsif of Jaunpur for restitution of 
conjugal rights. The claim was brought 
against four persons, /.e., Musammat 
Subhagi, Ajudhia, Jageshar and Basawan. 
It was alleged in the plaint that Musam- 
mat Subhagi was the lawfully married wife 
of the plaintiff and that she had been 
taken away from his liouse by the other 
defendants, wlio were her near relatives, a 
short time before the institution of the 
suit] under tlie promise of sending her 
back to the plaintiff in a few days. She 
did not return to Iiim either of her own 
accord or under the advices of the other 
defendants inspite of liis repeated requests. 

It was further alleged in the plaint that 
Musammat Subhagi had gone away with orna- 
ments worth Rs. 100. 

The plaintiff, therefore, sued for the 
restitution of conjugal rights and for the 
recovery of the ornaments or the value 
thereof. 

The chief contesting defendant in the 
case was Musammat Subhagi. She admitted 
lier marriage with the plaintiff, but resist- 
ed his suit mainly on two grounds, viz.^ 
(1) that ho was impotent and (2) that 
he frequently used personal violence to 
Tier and systematically ill-treated her in other 
ways. 

The learned Munsif accepted both the 
pleas in defence and dismissed the suit. 
On appeal the learned Subordinate Judge 
affirmed the decree of the first Court. He, 
however, disagreed with the first Court as 
to its finding on the plea of impotency. 
The learned Judge was of opinion that in 
the absence of medical evidence he was not 
prep_ared to accept the evidence of Musan\- 
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mat Subhagi on the point. But lie agreed 
with the first Court as to the proof of 
personal violence and ill-treatment by the 
plaintiff. The latter has come up in 
second appeal to this Court. It is 
contended on his behalf that the only 
cruelty which can be recognised under 
the Hindu Law justifying the wife to 
resist the husband’s claim for restitution 
of conjugal rights is legal crueltj" which 
would under the English Law support 
a suit for judicial separation, that is, such 
actual violence by the husband as to endanger 
personal safety or health of the wife. 

In the present case no such cruelty, it is 
said, has been proved. 

The learned Counsel for the appellant does 
not dispute the finding of the lower Appellate 
Court as to the character of the violence and 
ill-treatment by the appellant of his wife, 
Mnmmmat Subhagi. It is conceded that the 
finding on that point is a finding of fact and 
must be accepted, but his contention is that 
the violence and the ill-treatment found to 
have been used by the appellant to his wife 
do not in law amount to cruelty. On the 
other hand the learned Counsel for the 
respondents maintains that the said violence 
and ill-treatment do amount to legal cruelty. 
Moreover, it is urged for the respondent, M?i~ 
aammat Subhagi, that the finding of the lower 
Appellate Court on the question of impotency 
is not a correct one. The absence of medical 
evidence on the point was no reason for 
rejecting other evidence in the case. If the 
learned Judge of the lower Appellate Court 
was of opinion that medical evidence in the 
case was indispensable he should have given 
an opportunity to the respondent to produce 
such evidence. It is suggested for the 
respondent that the case should be remanded 
to the lower Appellate Court for the reception 
of the medical evidence and the decision of the 
question of impotency in the light of that 
and other evidence on the record. 

I would have acceded to the suggestion of 
the respondent if I were of opinion that the 
finding of the lower Appellate Court on the 
other point raised in the case could not be 
upheld. It has been found by the learned 
Subordinate Judge that the appellant 
starves his wife, does not give her 
proper clothing, shuts her up every time 
be goes oqt of the hoqse and frequently 


uses personal violence to her and he has 
turned her out more than once from his house. 
These facts, in my opinion, constitute legal 
cruelty inasmuch as they are of such a 
character as to endanger the personal health, 
if not the safety, of Musammat Subhagi, 
One of the circumstances which justifies 
disertion by a wife under the Hindu Law is 
cruelty in a degree which renders it unsafe 
for the wife to return to her husband, vlJe 
Trevelyan’s Hindu Law, page 64. 

The plea of the respondent based on the 
allegation of cruelty, therefore, prevails. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

First CivUi Arpiul No. 465 of 1910. 

June 30, 1918. 

T resent: — Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice Hoy. 
BISHNU CHARAN ROY CHOUDHURY 

AN D OTH G KS — P L AINTI PPS — ApPE Lf4ANTS 
versus 

BIPIN CHANDRA ROY CHOUDHURY 

AND OTHERS — DEPENDANTS — RESPONDENTS. 

Joint toit>fea.<or» — Contribution— Decree for mcmie 
profits — Liability of several defendants not discriminated 
— Meaning of decree—Plea that plaintiff alone \van 
real ivning-doer^ when and how to be raised 

Tho reasonable moaning of a cleoroo for mosno 
profits which treats all defendaiitvS as on tho same 
footing and in no way discriminates between thorn, 
is that they are liable in proportion to tlieir interests 
in tho ])roperty of which they were in wrongful 
possession. 

Tliereforo if one of tho defendants in such a 
decree satisfies tho whole ilecroo, ho is entitled to 
contribution from tho remaining defendants to the 
extent of their several shares, and the plea that 
tho plaintiff is entitled to no contribution because 
he alone was in possession of tho I md in respect 
of which a decree for mesne profits was given, is of 
such a special nature and requires such special 
consideration that it should bo distinctly pleaded 
and made the subject of a distinct issue. 

Tho principle that ono of tho joint tort- feasors is 
not entitled to contribution from tho rest, does not 
apply where all of them were not wilful fort- 
feasors. 

Derimg v, Winchelsea. (Earl)^ (1787) 1 Cox. 318; 2 
Bos. & P. 270; 1 n. R. 41; 29 Eng. Rep. 1184 and 
Jotindra Mohan Lihiri v. Guru Prosunno Lahiri, 8 
C. W. N. 625; 31 C. 597 (P.C.); 31 1. A. 94, referred to. 

Appeal against the decree of the Subordi- 
nate Judge of Faridpur, dated the 27th of 
June 1910, 
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Mr. 8. P. Sinha and Babus Dwarhi Nath 
Chahraverty, Tara Kishore Chowdhnnj, Broja 
Lai Clioh'averfy and Hatish Chandra BJiatta- 
chnrjeCj for the Appellants. 

Babus Bldhu Bhusan Oanguly^ Hirendra 
Nath Ganguly, KMrode Narain Bhuyan and 
Brojendra Nath Chattrrjee, for the llespondents. 

JUDGMENT. — This appeal arises out of 
a suit for contribution. The findings of the 
Subordinate Judge are all in favour of the 
plaintiffs, with the one exception that he 
considered that he was unable to pass a 
decree in the plaintiffs’ favour by reason of 
the difficulty in determining the share in 
which the several defendants slioiild con- 
tribute. The result has been that the suit 
has been dismissed. Erom this decree the 
present ai)peal has been preferred. 

The case stated broadly is this. The 
plaintiffs and the defendants in the present 
suit may be described in general terms as 
the zemindars of Amgrani. There was an 
adjoining estate which belonged to the 
zemindars of Narail. There was a contest 
between these two sets of zemindars as to 
the ownership of a considerable area of 
marshy land, each claiming it to bo witliin 
their zemindarL This led to proceeditigs 
under section 145 of the Criminal Procedure 
Code in which it was determined that 
po.ssession as to a part Avas with the 
ZPinindnis of Narail, and as to the rest with 
the zemindars of of Amgrani. The zemindars 
of Narail were dissatisHed Avith this re.siilt 
and they brought a Suit No. 29 of 1887 
Avhereby they claimed possession and irasilat. 
There was a decree passed in their favour 
for posse.ssion of 800 bighus in round 
numbers. An appeal Avas preferred hy .scmie 
of the zemindars of Amgram, with the result 
that the area awarded to the plaintiffs Avas 
materially diminished and as a result tlie 
amount of mesne profits Avas largely decreas- 
ed. Still a considerable sum Avas duo by 
way of mesne profits and this the zemindars 
of Narail took steps to realize in execution 
of fhe decree, Avith the result that property 
belonging to tlie present plaintiffs Avas 
attached and sold. This led to an application 
under section :U0A, and the sale was .set 
a.side. In the end the decree in favour of 
tiio zemindars of Narail Avas satisfied. Tlie 
present plaintiffs, being some of the zemindars 
of Amgram, claim that they have paid off 


the whole of the decretal amount and are 
thus entitled to contribution from those of 
their co-sharer zemindars of Amgram who 
Avere defendants to Suit No. 29 of 1887. 
The decree for mesne profits in no way dis- 
criminates betAVoen the defendants, it treats 
them all as on tlie same footing, and that no 
doubt accounfs for the fact that by the plaint 
in this suit the plaintiffs sought a contribu- 
tion from the defendants equally. Had 
they been able to sulistantiate this claim, 
it Avould have diminished the complexity of 
tliis litigation, but it has been stated before 
us by Counsel for the plaintiffs that in tlie 
circumstances he does not think he Avould 
be justified in seeking for contribution 
except in accordance with the shares of the 
defendants in the zemindari of Amgram. 
This view is accepted by the respondents 
if there is any liability at all, and it thus 
becomes unnecessary for us to consider 
AA'hether the plaintiffs could have claimed an 
equal contribution, so that for the purposes 
of this judgment I Avill assume that if 
the plaintiffs are entitled to recover any- 
thing from the defendants it will bo upon 
the basis of a contribution by the defendants 
proportionate to their shares in the zemindari 
of Amgram. 

The findings of fact by the trial Judge 
have not been assailed before us, Avith 
one exception to which T will later allude. 
It has, however, been suggested that the de- 
fendants to Suit No. 29 of 1887 were wrong- 
doers and that, therefore, no right to contri- 
bution exists. Tlnit, 1 think, is an argument 
Avhich we need not con.sider seriously, for 
even if the strict law of Menyineaiher v. 
Ni.van (1) w(*re applicable in India — a point 
on Avliich J would desire to reserve my 
opinion — it certainly would not be applicable 
in the circumstances of this case, becau.se it 
cannot bo said on the facts on the record 
that the defendants to Suit No. 29 of 1887 
were Avilful tort-feasors. But the principal 
defence urged before us is that the plaintiffs 
ought not to be given relief in this ca.se 
because they really Averc the only wrong- 
doers in the S(*nse that they alone were in 
po.s.se.s.sion of the land iii respect of which 
mesne profits were awarded to the zemindars 
of Narail. It is on this point that the 
respomhmts quarrel with the finding of the 
(1) -(1799) 8 T. K. 189; 16 K. H, 810; 101 Eng. Ron. 
1337; 2 8ni. L. C. 569. 
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Court below. The principle of contribution 
as applicable in a case like the present is well 
established and the leading case is Bering v. 
Winclielsea (Earl) (2). There, as here, it was 
argued that the author of the loss could not have 
the benefit of a contribution. But the L{)rd 
Chief Baron, while repelling the applicability 
of the argument to the circumstances of that 
case, went on to say that cases, indeed, 
might be put in which the proposition would 
be true,” and in illustration of this he said: 
“if a contribution wore demanded from a 
ship and cargo for goods thrown overboard 
to save the ship, if the plaintiff had actually 
bored a hole in tlio ship, he would in that 
case be certainly the author of the loss, and 
would not 1)0 entitled to any contrn)ution.” 
That illustration is useful as an indication of 
what might furnish an answer to a plaintiff* 
seeking contribution, when it is urged that 
he was disentitled by reason of his respon- 
sibility for the mischief that had occurred. 
But in this case notwithstanding the argu- 
ment that has been addressed to us, 1 am 
unable to say that this is made out. Frima 
facie a person in the position of the plaintiffs 
in this suit has a right to contribution and 
the particular plea now under consideration 
is of such a special nature and requires such 
special consideration that it should be dis- 
tinctly pleaded and made the subject of 
a distinct issue. That has not been done, 
and though there are expressions in the 
judgment of the learned Subordinate Judge 
which look as though the point had been 
discussed, it was in connection with a con- 
tention distinct from this plea. Moreover, it 
is to be noticed that the learned Judge’s 
view of the facts was against the contention 
now advanced on behalf of the defendants. 

The position then is this. So far as the 
evidence goes, the learned Subordinate Judge 
who had every opportunity of estimating the 
value of the testimony given before him, 
considered that it did not prove that the 
plaintiffs alone were in possession of the land 
in dispute in the former litigation. The 
evidence has also been brought to our notice 
and I too am unable to regard that evidence 
as sufficient to establish the special plea 
that has been advanced. And I may 
further remark that it is a plea that may 
involve a very complex inquiry. Thus, 

(2) (1787) 1 Cox 318j 2 Bos, & P. 270j 1 R. B. 41; 

Eng. Rep. 1184, 


even if it did appear that the plaintiffs were 
in possession of the greater part of this 
disputed land, it still might have to be 
considered whether this was not by reason 
of some understanding under which the 
defendants were in possession of an equivalent 
portion of land outside the disputed area as 
forming part of the zemindari of Aragram. 

I think I have shown enough to make it 
evident that we ought not to and we can- 
not properly, on the materials at present 
before us, give effect to this plea. Moreover, 
it has to bo noticed tliat this plea is barely 
consistent with the decree passed in suit 
No. 29 of 1887 which treated all the defend- 
ants against whom it was passed as equally 
responsible for the icanlaf. The theory of 
that decree, as I understand it, was this. 
The litigation Avas treated as one in effect 
between the zemindars of Narail on the one 
side and the zemindars of Amgram on the 
other and it was the zemindars of Amgram 
who were treated as responsible as being 
zemindars of Amgram. The reasonable 
meaning of such decree would bo, as decided by 
the Privy Council in Jotindra Mohan Lahiri v. 
(hern Frosnnno Lahiri (3), that the estate was 
to be made liable and it is this that justifies 
the view of the proportionate liability taken 
by both sides in this case. If, therefore, there 
be a liability it must be a liability in pro- 
portion to the interests of the defendants in 
the zemindari of Amgram. We hold, there- 
fore, that the plaintiffs are entitled to succeed 
in this suit and that the defendants are 
liable to the extent of their several shares. 
The measure of that liability in the case of 
each defendant will be a proportionate part 
of the decretal amount in Suit No. 29 of 
1887 together with interest on that sum from 
the time of payment up to the institution of 
this suit. The amount of that decree is a 
mixtter in dispute between the parties. It 
is one on which they certainly should have 
no difficulty in settling and for that purpose 
the learned Vakils on both sides have agreed 
they Avill meet and will then give us the 
requisite figure. 

There still remains the question of pro- 
portionate shares of the several defendants. 
That, no doubt, is a matter of some little 
difficulty unless the defendants will co- 
operate. The defendants must knoAv what 

(3) 8 C. W. N. Q25j 31 C. 597 (P. C.)j 31 I. A, 94- 
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their shares are, and the decree of the Court 
cannot be defeated because they may think 
fit to create a difficulty in the way of ascer- 
taining those shares. 

We do not propose to send the case down 
as we intend to pass a decree in this Court 
for the amount payable by each defendant 
to the extent of his share and we only have 
to see how that can most conveniently and 
expeditiously be ascertained. 

(After discussion). 

The parties are agreed that the plaintiffs 
will tile their list of the defendants’ shares 
in Court and they will also furnish the 
defendants with copies of that list within 
seven days and the defendants on their part 
will also furnish within a month tlieir list or 
counter-list if they do not agree with tlie 
plaintiffs’ list. 

The case will be mentioned to us again 
after a month when we will finally dispose 
of it. 

The parties are agreed as to the pro- 
portionate shares in which the defendants- 
respondents are liable to pay the decretal 
amount, and have submitted a statement 
showing the said shares. They also agree 
that the principal amount to be paid by the 
defendants is Ks. 1,958-15-0 deposited 
on the 21st of December 1907, minua the 
sum of Ks. 5,741-2-9 whicli has subsequently 
been refunded to the plaintiffs under order, 
dated the 22iid of February 1909. 

It is accoi’dingly decreed that tlie defend- 
ants do pay the following sums in pro- 
portion to their respective shares shown in 
the statement of .shares: — The principal sum 
of Us. 1(),2 14-1 2-9 together with interest 
thereon at the rate of twelve per cent, per 
annum from the date of payment up to the 
date of suit as well as interest on the sura of 
Rs. 5,744-2-9 refunded to the plaintiffs at 
the rate aforesaid from the date of deposit 
of that amount up to the date of refund. 
The decretal amount will carry interest at 
the rate of six per cent, per annum from this 
date until realization. 

The defendants will pay costs throughout 
in proportion to their respective shares. 

There will be no decree against the three 
proforma respondents (Nos. 101, 105 and lOJ), 
t!ie suit having been compromised with two 
of them and the third being given up by the 
plaintiffs in the Court below. 

Appeal allowed. 
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OUDH JUDICIAL COMMISSrONER’S 
COURT. 

First Civir. Appkal No. 55 op 1913. 

April 14, 1914. 

rreaent: — JVtr. Lindsay, J. C., and 
Mr. Stuart, A. J. C, 

Nawab SAJJAD ALI KHAN and others— 

OlJJECTORS 

verims 

The SECRETARY op STATE for INDIA jn 
COUNCIL — Opposite party. 

Land Acquisition Act (/ of 1894), a. 1^— Circum- 
stance affecting compensation not put jorwatd before 
Land Acquisition Officer, irhciher can he urged in Civil 
Court — Fieadci's fec'<, assessment of—(*ivil Digest 
(Oudh), para. 212, r. 9. 

It in tho bnsinoss of the appliciiut in a Land Acepn. 
sition oaso to ]>nt forward before th(‘ Land Aeqiiisi- 
tion Officer evoiy cireiinistanee which might affect 
the amount of compensation which Iio demands and 
if he fails to do so, the Civil Court is jnslified in 
ignoring it. 

For the purpose of t.a.vatioii of Pleader’s fees 
proceedings taken on refereneo under section 18 ot 
the Land Acquisition Act should not he treated as 
a suit within the moaning of tho rules contained 
in paragijq)h 272 of tho Oudh Civil Digest. lUeader’s 
fees in such rases shonUl he assosstMl under rule 9 
of t ho latter paragraph. 

Appeal against the decree of tlie District 
Judge, Lucknow, dated ICth April 1913. 

Mr. A. F. Seu, for tlio Appellants. 

Dabu N. N. (Fioshal, for the Respondent. 

JUDGMENT. — This app(3ai has arisen 
out of proceedings taken in tho Court of tho 
District Judge of Lucknow under tl»o pro- 
visions of the Land Acquisition Act. It 
appears that a certain property in Lucknow, 
known as Kothi Amin-iid-daula, was acquired 
for public purposes. Proceeding.s wore taken 
under tho l^arid Acquisition Act and a sum of 
Rs. 14,904 was awarded as compensation. 
There are some thirty owners of the property 
in que-stion, which is a large house witliout 
any compound situated in the Aminabad 
quarter of the city of ljucknow. On the 13th 
of July 1912 a number of the co- 
sharers in tliis property, the aggregate of 
whose interests came to a 9-annas 3-pies 6- 
ItrmUs share applied to tho Collector for 
reference to the District Judge. The grounds 
taken in tho reference were that the property 
in question used to fetch from Rs. 100 to 
Rs. 200 rent before the Aminabad park was 
constructed. It was admitted that for some 
years before the acquisition the property ha(^ 
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been let out to Mr. Wahaj-ud-diii at a rent 
of Rs. 60 a month. This rent, however, was, 
it was stated, a favourablp rent, tlie allej?a- 
tioii being that Mr. Wahaj-ud-din was a 
personal friend of, and legal adviser to. some 
of the applicants. A further allegation in the 
application was to the effect that the building 
had originally cost not less than a lac of 
rupees. In the second paragraph of the 
application it was stated that on the basis of 
a rent of Rs. 60 per mensem tlie capitalized 
value of the property came to Rs. 24,000 at 
years’ purchase. To thi.s a .sum of 
Rs. 0,600 was added at the rate of Rs. 15 per 
cent, for compulsory acquisition, bringing the 
total value up to Rs. 27,600. The applicants 
claimed that their share of the property was, 
therefore, worth all but Rs. 16,000. The 
reference was defended on tlie ground that 
the ainnuiit awarded by the Lind Acquisition 
Orticor was snflicient. Tin' issue raised before 
the District Judge was, what was tlie market 
value of the property? After hearing the 
evidence produced by the applicants the Judge 
Cfintirmed the award made by the Collector. 

A number of grounds have been iMised 
in the appeal here. The principal plea 
taken in appeal is with respect to the market 
value of the property. U has been argued 
that a higher sum sliould liave been awarded 
on the ground that the market value of the 
property Avas greater than that found by the 
learned Judge. To come now to a considera- 
tion of the evidence Avhich was produced 
before the Judge on behalf of the applicants, 
it is admitted that the properly in question is 
a largo dwelling bouse situated in the 
Aminabad quarter of Lucknow. It has no 
land appertaining to it by way of a com- 
pound and the only question before the Judge 
was the value of the house as it stood. 
There wore photographs of tlie house on the 
record. It seems to be a house of large 
dimensions but obviously in a very pooi’ 
state of repair. The learned Judge in- 
spected the locality in the presence of 
Counsel for the parties and he describes the 
bouse as being in a ruinous condition and as 
having been apparently neglected for a long 
time past. Documentary evidence was put in 
to show that from the years 1869 to 1874 the 
bouse Avas rented by the Canning College at 
the rate of Rs. 200 per mensem. This 
evidence i.s not of much assistance in deter- 
mining the market value of the property in the 


year 1911 or 1912, for while the house may 
have been of considerable value 40 years back, 
it can hardly be assumed that its value is any- 
thing like wliat it used to bo in view of the 
admi.«sioiis on the record to the efPcct tliat 
no repairs have been executed for years. 
According to the evidence of Sajjad Ali 
Khan, one of the parties to the case, the house 
Avas at a later .stage rented to the Small Cau.se 
Court at a rent of Rs. lOO a month. This 
firrangement continued, however, only for a 
few months. After the Small Cau.se Court 
vacated the premi.se.s, they lay vac.ant for ton 
or tAvelve years after which they Avere let to 
Mr. Walia.i-ud-din at a rent of Rs. 60 a 
month. Mr. Wahaj-ud-din appears to liave 
occupied the house continuously for seven or 
eight years up to the time of acquisition. 
Some attempt Avas made to show that a 
property in the immediate neighbourhood of 
the property in dispute has been sold at a 
very large price to Mr. Mumtaz Husain, 
Barrister-at-Law. The amount .said to have 
been given 1)5^ Mr. Alumtaz Husain for the 
property purchased by him (which is de.scrib- 
ed as Maliel.sarai Amin-ud-daiila) Ava.s 
Rs. 17,000. As the learned Judge, however, 
pointed out it Avould be impo.ssiblo to dniAV 
any .safe conclusion as to the value of the pre- 
mises ill dispute from this solitary tran.sactioii. 
Mr. Mumtaz Husain Avas not called as a Avitness 
in the case and it is by no means improbable 
that he may, for personal reasons of his own, 
IniA^* been induced to give a fancy price for 
the property. Another Avitne.s.s, Azim-ul- 
Qadar, gave evidence relating to the sale of 
certain property situated in the vicinity. It 
AVould seem that in or about the year 1909 
certain land and .shops close to the house in 
dispute Avere sold to one Ram Karan for a 
sum of Rs. 87,000. There were sixteen of 
those shops and at the time the sale took 
place the rental value Avas about Rs. 105. 
By the year 1911 Avlion this property also 
was acquired under the Act the rental had 
been raised to Rs. 260. The learned Judge 
has pointed out that Avhen the sale took place 
in the year 1909 the purchase -money was 
based on a very low estimate of the rental 
value of the premises. He further points out 
that Avhen Cvimpensatioii for this property 
AV. 1 .S settled in 1911 the amount awarded was 
eiuivaluiit to 18 yeir.s’ purchase of the rental 
in that year. Other instances are referred to 
by the learned Judge in which 18 years’ 
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purchase lias been awarded and accepted for 
property situated close to the property in 
dispute. So far, therefore, as instances of 
sale of property situated in the neighbour- 
hood are concerned it would not, we think, 
be possible to draw the conclusion that the 
sum awarded by the learned District Judge 
is in any way inadequate. On the other hand 
we think there is abundant justitication for his 
holding tliat 18 years’ purchase of the rental 
was the fair value of the property. With re- 
gard to the figure to be taken as the rental 
value we see no reason for interfering with the 
learned Judge’s finding that the fair rent was 
11s. 60 a month. Having regard to the state 
of disrepair we think it would not have been 
possil)lo for the owners to have got a higher 
rent than this. It is quite obvious from the 
evidence in the case that there has been no 
great demand for this house as a place of 
residence. We have already stated that it 
was taken many years ago by the Canning 
College and that after being occupied for a 
few months by the Small Cause Court it lay 
vacant for 10 or 12 years. The presumption 
is that the owners were very glad to find any 
tenant for the house at all and that Us. 60 
a montli was the utmost they could hope to 
secure for- it. We are not much impre.ssed 
with the story that the house was let at a 
favoui’able rate of rent to Mr. Wahaj-ud-din. 
We prefer to assume on the evidence before 
us that Rs. 60 represented the highest rent 
obtainable for the premises. Before the 
Judge it was alleged that in addition to 
Rs. 60 per mensem received from Mr. Wahaj- 
ud-din a cellar in the house had been let at 
the rate of Rs. 5 a month. The Judge re- 
fused to take this circumstance into consider- 
ation. He pointed out that no mention of 
this cellar had ever been made before the case 
found its way into the Civil Court. We 6nd 
that this was a matter of which the Judge 
was not entitled to take cognizance and wo 
are not disposed to allow anything in respect 
of this item in these proceedings. It was 
surely the business of these applicants to put 
forward before the Land Acquisition Officer 
every circumstance which might affect the 
amount of compensation which they are 
demanding. This was a material fact which 
should not, we think, have been concealed. In 
our opinion the learned Judge was quite right 
in ignoring this circumstance, even * if we 
assume it to be a fact that the cellar was lot 


for the rent just mentioned. There remains 
to be noticed one point which was raised 
before the learned Judge and wliich has been 
pressed again here. It was contended that 
there has been of late years a considerable 
increase in the value of the land situated in 
the neigh bourliood of tljo Aminabad Park. 
This observation may bo true as regards land 
which is available for building purposes, but 
we are not satisfied that it would affect the 
value of tlie present property. We have 
already stated that there is m) land what- 
ever attached to this house by way of a 
compound. There is nothing but the site 
on which it stands. As regards any in- 
crease in the rental value of the property 
by way of its proximity to the Aminabad 
Park that point does not seem to bo 
established for, as the Judge points out, 
Avhen the notification for acquisition issued 
the house Avas separate from the park 
by the Aminabad road and Avas completely 
cut off both from the road and the park ; 
and further, as the Judge points out, there 
does not appear to have been any attempt 
to raise the rent of Mr. Wahaj-ud-din by 
reason of the property having acquired 
any enhanced value on account of its proxi- 
mity to the park in question. Having 
regard to all the circumstances of the 
case. Ave are satisfied that the Judge came 
to a proper decision and tliat the 18 
years’ purchase of the rental on a basis 
of Rs. 60 per mensem was in all respects 
adequate. We, therefore, refuse to in- 
terfere with his decree in this respect. 

There remains to be noticed only one 
other question Avhich has been raised in 
connection with the matter of costs. In 
the concluding portion of his judgment 
the learned Judge remarked; *‘As the ap- 
plication fails entirely I allow to the 
opposite party costs on the difference be- 
tween this sum (Rs. 14,904) and Rs. 46,000 
claimed by the majority of the objectors.” 
We think the learned Judge Avas in error 
on this point. What ho ought to have 
been guided by was the value which 
the applicants put on the property in the 
application which thej’’ made for reference 
under section 18 of the Act. They did 
not claim that the whole property was 
wortli Rs, 46,000, but worth Rs. 27,600 
only and as regards their oAvn share the 
amount they claimed was lis. 16,000 only* 
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TliP order for eosis, therefore, must ho 
modified. We find that the applicants are 
liable to pay cost in the Court below to 
the Secretary of State on tlio difference 
between Tts. 16,000 and tlie proportionate 
share of Rs. 14,90-1 which is duo to them. 
Tin’s difference comes to Rs. 7,359-11-6 
and costs will, therefore, be awarded on this 
amount. Another point taken in connection 
Avith costs is this. It is said that fees 
have been taxed upon the basis of the 
case before the Judge being a suit, Avhere- 
as, it is contended, that it was only a 
miscellaneous case in naIucIi fees on one- 
quarter of the usual scale wei*e only charge- 
able. The point as to whether proceedings 
taken on reference under section IS of the 
Jjand Acquisition Act amount to a suit or 
merely to a miscelhineous case, is one of 
some dilficult.y. It was mentioned in a 
(Mso reported as Ehimlnird v. 

Mnuimeunj) (h<ima)v/ (L), but it wa.^ not de- 
cided. A reference to the rules of this 
Court, paragraph 319 of the Oudh Civil 
Digest, shows that for purposes of record re- 
ferences under paragraph IV of Act I of 18‘Jt 
(Land Acquisition Act) are treated as mis- 
cellaneous judicial cases and as being quite 
distinct from suits. On the VAdiole, we 
think wo ought to ludd that for the 
purposes of taxation of Pleader’s fees this 
case Avas not a .suit Avithin the meaning 
of the rules contained in paragraph 272 
of the Oudh Civil Digest. We think the 
Pleader’s fee should Iuiat been assessed 
under rule 9 i)f this latter paragraph and 
Ave direct accord ijigly. 

With this modification in the decree of 
the Court below Avedirect that this appeal be 
dismissed Avith costs. 

A ppea I Jig a i igseJ. 

(!) 31 M. 32S. 


ALLAHABAD HIGH COURT. 
Siocond Civil Ai’pkal Ho. 794 of 1913. 
July 6, 1914. 

r resent Justice Sunder Lai. 
RAMJAS DAS— Dk KKXD VN r — ‘A pPKLL vy c 
versus 

MO HAN L A L — P r ai n n p k — R n s po n u e y r. 

Morttjfijti —Cu-morhj,t<iccs — Purchase of property hy 


nn^ of ro-inoilyajocs - Civil Proerdnre Cirlc (Jet V of 
1<)0S), 06. 

i?, M and (r wiuv tliivo joint, mortgagees of 
certain property. O ])mvhaMe{l tlie (‘({uity of re- 
fleinptioii. H brought a suit, for sah? of t\vo-tliir<ls of 
the mortgaged property miking M pro Joivr; dofemU 
aiit to th'‘ Slid. Sabseipieid ly M was mad(’ a c«)- 
phiiiitiff. Tho suit \Aas dismi.ssod by the lower 
A])p.dlate Court on tlc' ground tliat the ])nrehaso 
made by (r of tlie eipiity of r<‘dem})tion oxtmguished 
the entire mortgage, h ajqiealod to the Uigli Court 
and mado M a n'sjiondont t«) tlc' appeal. The High 
Court ilecre 'd tin* siid, bat madt' no order to safe- 
guard the interest (A‘ }[. jmrehased the jiroperty 
liiniseir in eveeiitioii of the decree. Suhserpiently 
M brought a suit to ivi’ov'er one-half of the pro- 
perty so })iirchas(‘d bv J{ 

that the suit WMs not lurred by section 66 
of the Civil Procedure Cod(‘, and was, therefore, 
maintainable. 

Second appeal from thf 3 decision of the 
District Judge, Meerut, dated 26th 
April 1913. 

Mr. ^lufidui.U'iJ Tshaq, for the Appellant. 

Mr. (f. L. Aq'rrw'ifn, for the Respondent. 

JUDGMKNT. — This is an appeal in a 
suit for the recovery of a moiety shai'e in 
certain property Avhich had been pnrcluised 
by the defendant Ramjas Das on 20th 
jyfay 1912, in execution of a decree 
obtained by him from this Court on 
23rd Mai'ch 1911, under the following 
circumstances. One Deala Mai had four 
sons ,/*/j , Sohan Lai, Mohan Lai, Mathura Das 
and Crokul (Jiand. On 16th February IStSO 
while the sons Avere still jonit in estate, a 
mortgage of a plot of land 44 hlqhas 
15 his tens in extent aa^is obtained in the 
name of Gokiil Chand from one Narain 
for the sum of Rs. 125 re-payable Avith 
compound interest at Rs. 24 per cent, per 
annum Avith annual rests, lyiathiira Das 

sepai’ated but died soon after Avithout 

leaving any issue, and his share passed on 
to his three surviving brothers who had 
also become separate in estate. Of these 
Sohan Lai died leaving a son named 
Rima ^lal, whose interest in this mortgage 
Avas purchased by Ramjas Das, respondent. 
The mortgagee interest in this property 
w.is thus represented by Ramjas Das, 
Mohan L vl and (iokul Ghantl each being 
entitled to a third share therein. The 

interest of the mortgagor Avas put up to 
s\le in oxoeution of a simple money- 
decree oil 20th Novembvir 1890 and 

purchased by Gokul Chand. The mortgage 
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of 16th February 1880 was proclaimed as 
a subsisting charge on the property at 
the sale and Gokul Chand purchased it, 
with the burden thereof. As Gokul 
Chand was himself a mortgagee to the 
extent of a third in this property and 
as he had also acciuired the eauity of 
redemption in the said property the 
mortgage to that extent, viz.^ to the 
extent of a third was extinguished and 
discharged by this purchase and the 
remaining two -thirds of the mortgaged 
property remained subject to the remain- 
ing two-thirds of the mortgage debt 
which was due to Ram j as Das and Mohan 
Lai. 

In August 1009, the amount duo on this 
small mortgage for the sum of Rs. 125 swelled 
up to Rs. 71,811-4-0 by the process of 
calculating compound interest at 24 per cent, 
per annum with yearly rests: of this Gokul 
Chand’s one-third interest to the extent of 
Rs. 23,937 was discharged as above stated 
and a sum of Rs. 47,874 remained due to 
Ramjas Das and Mohan Lai recoverable 
from a frds share in the mortgaged 
property. On 14th August 1909, Ramjas 
Das instituted a suit for the sale of the 
remaining Jrds share of the mortgaged 
property to recover a sum of Rs. 4,000 
(after relinquishing Rs. 43,874). The suit 
as framed was not a suit to recover his 
own one-third share [for a suit to recover 
a fractional share of the mortgage debt was 
not maintainable in law, Parsotatn Sarafi v. 
Muln (1)], but a suit to recover the whole 
of the mortgage money due on tlie frds 
share of the mortgage after relinquishing 
so much of it as had been relinquished by 
the plaintiff. Mohan Lai, the mortgagee of 
the remaining third share, was impleaded as 
a defendant on the gound that he had refused 
to join in bringing the suit, but his 
third share in the mortgage money 
was expressly acknowledged in the plaint. 
The suit is expressly stated to be a suit for 
the rocovei’y of the -“rds share of the mortgage- 
debt from frds of the mortgaged property. 

At a later stage of the suit the name of 
Mohan Lai was on his own application 
transferred to the array of plaintiffs and he 
thus became one of the plaintiffs in the case. 

(1) 9 A. 68 (Jj\ B.); A , W. N. (1886) 298. 


The learned Additional Judge of Meerut, 
before whom the suit came up for hearing, 
dismissed it on 7th October 1909 holding 
that by the purchase of Gokul Chand of 
20th November 1890 the entire mortgage- 
debt had been discharged. He also held 
that Mohan Lai had no interest in the 
mortgage in suit by reason of certain admis- 
sion made by him in a suit pending in a 
MunsiFs Court on 9th March 1881. It 
may be noted here that on tlie application 
made by Mohan Lai to be made a co -plaintiff 
he had stated that ho himself could not 
sue for want of and on account of his poverty, 
but that ho was willing to join as co-plaintiff 
in the suit already filed by Ramjas Das who 
was to recover the costs incurred by him in 
the first instance from the sale-proceeds of 
the mortgaged propei*ty. 

Ramjas Das appealed .against the said 
decree to this Court. Molian Lai was made 
a pro forma plaintiff respondent. The appeal 
was registered as First Appeal No. 50 of 1910. 
The appellant asked for a decree of liis claim 
as laid in the plaint. He urged that Gokul 
Chand’s purchase discharged only his one- 
thii'd share of the mortgage-debt, that 
Mohan Lai’s statement of 9th Marcli 1881 
did not estop Jiirn from urging liis claim for 
his third share, whicli ought to have 
been decreed on the evidence. In the 
appeal in this Court the suit was still a 
suit for the recovery of the remaining tjcds 
of the mortgage-debt from the remaining §rds 
share in the mortgaged property. 

The appeal came on for hearing before the 
Late Chief Justice (the Hon’ ble Sir John 
Stanley, Kt., ) and the Hon’ ble Sir Pramada 
Charan Barierji. Their Lordships held that 
the purchase by Gokul Chand extinguislied 
only his one-third share of the mortgage-debt, 

but the share of the co-mortgagees did not 
so become extinguished after this purchase. 
Therefore the plaintiff as the purchaser 
of the interest of Rama Mai and so entitled to 
one -third share of the mortgage debt is entitled 
to maintain the suit.” It appears that 
Mohan Lai was not represented before this 
Court in appeal and his interest on the 
mortgage-money decreed and the mortgaged 
property ordered to be sold, seems to have 
been lost sight of in the judgment of this 
Court. Neither the judgment nor the decree 
of this Court prepared in that case contains 
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any directions safepruarding the interest of the 
co-mortgagee and co-plaintiff, Mohan Lai. His 
interest to the extent of one-third of the 
mortgage -money (or rather to the extent of 
half of the amount claimed) would have 
expressly been declared in the decree and he 
would have been held entitled to half the sale 
proceeds of the mortgaged property, had the 
fact been brought to thenoticeof the Court when 
delivering the .judgment in the case. This does 
not appear to have been done. The decree 
was, however, a decree for the entire amount 
claimed, for frds of the mortgage -money by 
sale of frds of the property. 

Tn execution of the decree so obtained 
Ramjas Das put up the frds share of the 
mortgaged property to sale and himself 
purchased it on 20th May 1912 for Rs. 1,500, 
which Wtas set off against the decretal amount. 
The case for the plaintiff is that being entitled 
to half the mortgage-money decreed, he is 
entitled to half the property purchased in 
execution of that decree the price being set 
off against the decree. Reliance has been 
placed on behalf of the plaintiff on the Full 
Bench ruling of this Court in the case of 
Kesn V. Oanga Sahai (2). If the ruling in 
this case applies to the circumstances of this 
case, the plaintiff has fully made out his case. 

The Court of first instance dismissed the 
claim, but the learned Judge in appeal follow- 
ing the ruling of this Court in Kesri v. Ganga 
Sahai (2) has decreed the claim. Mr. Muham- 
mad Ishaq, in the course of his able argument 
on behalf of the appellant, has urged: — 

(1) that the suit is barred by section 66 of 
Act V of 1908; 

(2) that the ruling relied upon is in- 
applicable as (a) the decree in that case was 
a decree in favour of both the creditors, (6) 
execution was taken out in that case under 
section 231 of the Civil Procedure Code, 
1882, for the benefit of both the creditors; 

(3) that the plaintiff was entitled to his 
share of the price fetched at auction sale 
but not to the property purchased. 

As to the first contention I may say at 
once that a similar contention based under 
section 317 of the old Code of Civil Proce- 
dure of 1882 was set up in the case of Xem 
V. Ganga Sahai (2) and overruled by the 
Full Bench. That section corresponds sub- 

(2) 11 Ind. Oas. 617; 33 A. 663; 8 A. L, J. 616. 


stantially to section 66 of the Code now in 
force. Following the ruling of the Full 
Bench I have no hesitation in overruling this 
contention. 

Turning to the second contention the two 
distinguishing features pointed out by 
Mr. Muhammad Ishaq between the Full 
Bench case aforesaid and the case now before 
me do, no doubt, exist so far as the facts of 
the two cases are concerned. The question 
is, do they render the principle on which the 
ruling in the case of Kesri v. Ganga Sahai 
(2) is based inapplicableF 

I hstve already shown that the suit of the 
plaintiff was a suit for the sale of the entire 
mortgaged property still available for sale 
and for the recovery of the entire mortgage - 
debt (save and ex.*c the portion of the 
claim relinquished). Later on the present 
plaintiff, Mohan Lai, was made a co-plaintiff to 
that suit. The plaintiff appealed against 
the decree of the Court and under rule 4 of 
Order XLI the Court in appeal was compe- 
tent to reverse the decree appealed against 
in favour of all the plaintiffs. The plaintiff’s 
appeal to this Court was in the character of 
a co-mortgagee suing for and on behalf of 
himself and his co-mortgagee and the decree 
was given to him in that character. It is 
true that by an oversight the decree of this 
Hon’ble Court does not make any provision 
to safeguard the rights of the present plaint- 
iff. But this cannot be regarded as a final 
adjudication to the effect that he has no 
right as co-mortgagor. It must be remem- 
bered that Ramjas Das and Mohan Lai were 
co-mortgagees and the Court, as between 
them, could not make any final decision as to 
their respective rights inter se in that case 
and the fact that in appeal one of the plaint- 
iffs was placed on the array of respondents, 
did not make any difference in this respect. 
The property in suit was purchased for the 
mortgage -money in which both had equal 
title and share and were entitled to equal 
shares in the property so purchased. I think 
the principle of the Full Bench ruling applies 
to this case and the contentions urged on 
behalf of the appellant, therefore, fail. 

I dismiss the appeal with coats which in 
this Court will include Counsel’s fee on the 
higher scale. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Civil Appeal No. 231 ok 1911. 

Civil Revision Petition No. (548 of 1911. 

September 18, 1914. 

Present :- — Sir John Edward 

Power Wallis, Olfg. Chief Justice, and 

Mr. Justice Seshagiri Aiyar. 
LAKSHMANAM CHETTY, minor, by his 

NEXT FRIEND, A. R. S. A. R. ARUNA- 
CHALAM CHETTY— Plaintiff- 
Appellant AND Petitioner 
versus 

LAKSHMANAM CHETTIAR and others— 
Defendants — Respondents in both. 

Civil rrocethire Code (Act V of 1908), .s’. 2, O. 17/, 
r. 11, O. XXXIT— Order, rejecting jdninf — Decree — 
Appeal— Minoi — Suit hy next friend — Xext friend in- 
debted to minor— ^ Suit not in niteret^tb of minor-- 
Rejection. 

An order rejcctinj^ a plaint is appealable. 

Beni Ram Bhutt v. Ram Lai DhnJcri, 13 0. 189, fol- 
lowed. 

Order XXXI I, Civil Pmoedure Code, does not pur- 
port to be exhaustive and in a proper ease a Court has 
jurisdiction to dismiss a suit filed by the next friend 
of a minor, on the ground that it is not in the interests 
of the minor that the suit should be allowed to go 
on. 

The fact that the next friend of the minor is in- 
debted to the minor, is a good ground for the con- 
clusion that he is suing on behalf of the minor with 
a view to avoid payment of his debt. 

Appeal again.st and petition to revise the 
order of the Court of the Subordinate Judge 
of Ramnad, in Interlocutory Appeal No. 1278 
of 1910 in Original Suit No. 259 of 1910. 

Messrs. H. T. Srinivasa Gopalachartar and 
C. F. Anantha Krishna Aiyar, for the Appel- 
lant. 

Messrs. K. Srinivasa Aiyangar and B. Ban- 
gaswami Aiyangar, for the Respondents. 

JUDGMENT. — This is an appeal from an 
order of the Subordinate Judge of Ramnad 
rejecting a plaint filed by the next friend of 
a minor, on the ground that the suit was not 
instituted in the interests of the minor. A 
preliminary objection has been taken that 
there is no appeal, as the order does not 
amount to a decree under section 2 read with 
Order VH, rule 11, Civil Procedure Code. 
It has been held in Beni Bam Bhutt v. Bam 
Lai Bhuhri (1) that an appeal lies and we 
are not prepared to differ from that decision. 

For the appellant it is objected that the 
Court had no jurisdiction to reject the plaint 
on this ground and that the utmost it could 

do. was to remove the next friend under the 

(1) 13 C. 189, 
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provisions of Order XXXII, Civil Procedure 
Code. We are unable to agree with this 
contention. Order XXXII, Civil Procedure 
Code, does not purport to be exhaustive, and 
does not deal with the case of a suit being 
filed contrary to the interests of the minor. 
The passage cited from Simpson on Infants, 
page 383, citing Fox v. Suwerlwp (2) and 
other cases, shows that the Court has juris- 
diction in a proper case to dismiss a suit filed 
by a next friend on the ground that it is not 
in the interest of the minor that the suit 
should be allowed to go on. In the present 
case the next friend is heavily indebted to 
the minor and, in the opinion of the Subordi- 
nate Judge, has instituted the present pro- 
ceedings with a view to avoid payment of 
his indebtedness. There appear to be good 
grounds for this conclusion, and we are not 
prepared to interfere with the discretion 
which has boon exercised by the Subordinate 
Judge who has gone into the matter very 
carefully. 

The appeal is dismissed with costs payable* 
by the next friend. The civil revision 
petition is .dismissed. 

Appeal dismissed. 

(2) 1 Bcav. 583; 49 R. R. 460j 48 Kng. Rep. 1008. 


ALLAHABAD HIGH COURT. 

Execution First Appeal No. 328 of 1913. 

June 16, 1914. 

Present : — Mr. Justice Piggott. 

MAHARAJA of JAIPUR — Decree- 
holder — Appellant. 
versus 

LALJI SAHAI — Judoment-debtor — 
Respondent. 

Limitation Act {IX o/1908), Sch. /, Art. 182 (6), (6)— 
Attachment of decree in execution— Application for 
execution of attached decree — Decree panned in 1907 — • 
Application mode in I9DQ — Limitatio7i Act {IX of 1908), 
applicability of. 

A decree was passed on the 19th March 1907. The 
decree-holder applied on the 8th April 1909 for execu- 
tion of his decree by attachment of a decree in 
favour of the judgment-debtor. The Court issued notice 
on the 27th April 1909. On its return as being unserved 
another notice was issued on the 18th May 1909. 
The decree-holder filed an application on the 14th 
September 1909 moving tho Court to execute the 
decree attached in favour of his judgment-debtor. 
On the 15th April 1912 tho dcorec-holder made an 
application asking for a transfer of his own decree 
foru execution to another Court: 
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Hehif that tho pprif)fl of limitation should bo 
calculated according to tho new Limitation Act of 
1908; that tho application of tho 15th April 1912 
was within time under Article 182, clause (6), of 
Hchedulo I of the now Act and that oven if the Act of 
1877 be applied, the Court’s order of tho 18th May 1909 
directinff a fresh notice to issue and fixing a fresh 
date „was quite sufficient to afford a fresh starting 
point of limitation. 

Execution fir>t appeal from a decree of 
the Subordinate Judge of Benares. 

Mr. Jagjiwan Kath Talent, for the Appel- 
lant. 

Messrs. Gokul Prasad and Bemode Dehari, 
for the Respondent. 

JUlXrMENT. — This is an appeal by a* 
decree-holder whoso application for execu- 
tion has been dismissed by the Court below 
as barred by time. The decree under 
execution is one for coats passed by thi.s 
Court in appeal on Marcli the 19th, 1907. 
An application was made to the proper 
Court on April 8th, 1909, to execute this 
decree by attachment of a decree held by 
this judgment-debtor against some other 
person which was under execution in the 
same Court. Incidentally a question has 
arisen in argument, wliether in computing 
tho subsequent period of limitation this 
Chuirt sliould have regard to tlie provisions 
of tho present Limitation Act IX of 

1908 or to tlio Act previously in force, 
namely, Act XV of 1877. The present 
Limitation Act came into force on the 
1st of January 1909 and the application 
of 8th April 1909 was a good application 
for execution within time under the previous- 
ly existing law. I feel no hesitation, there- 
fore, in holding that future period of 
limitation, reckoned from the 8th of April 

1909 or from subsequent date, must be 
calculated subject to the provisions of the 
present Limitation Act IX of 1908. 

IMie application now before the Court 
is one of the 15th of April 1912. By 
this application tho decree-holder no longer 
desired to proceed with the attempt to 
realize his money by executing the decree 
in favour of his judgment-debtor which 
he had attached. He asked for a transfer 
of his own decree for execution to another 
Court, in order that he might there execute 
it against the property of his judgment-debtor 
within the jurisdiction of this other Court, 
order of transfer was grantedj bpt the 


Court to which the decree was transferred 
has dismis.sed the application for execution 
on the ground that the application for 
transfer, dated April the 15th, 1912, was 
itself barred by limitation, being an 
application to a Court to take a step-in- 
aid of execution of a decree made more 
than throe years after the date of the 
decree and not saved by any of the other 
provisions of Article 182 of the first Schedule 
to the present Limitation Act. In appeal 
the decree-holder contends that limitation 
is saved by clause (6) of Article 182 
aforesaid. Let us go back to the applica- 
tion of April 8th, 1909, and take note of 
the fact that this was made more than 
one year after the date of the decree sought to 
be executed. A notice had, therefore, to issue 
to the judgment-debtor under the provisions 
of Order XXI, rule 22, Civil Procedure 
Code, and on that .same day, namely, tho 
8th of April 1909, the Court passed an- 
order tliat notice should issue. A notice 
was eventually drawn up on the 27th of 
April 1909 and it bears the signature of 
the presiding officer of the Court over that 
date. The notice » fixed the 10th of May 
1909 for the appearance of the judgment- 
debtor, and an endorsoment on the back 
shows tliat it was actually made over to 
a ministerial officer of the Court for service 
on May the 4th, 1909. It was eventually 
returned unserved, endorsed with a report 
to the effect that the period allowed for 
service was so short, in view of the distance 
which had to be covered in order to effect 
service, that the serving officer had made 
no attempt to achieve that object, but 
merely returned the notice with a request 
that the Court should fix a fresh date. After 
receipt of this report there was a fresh order 
passed by the Court, which is to be found 
in the order-sheet under date May the 
1st, 1909. This order is to the following 
effect: “Notice returned unserved. There- 
fore let fresh notice issue fixing 7th June.” 
In compliance with this order a fresh 
notice was drawn up which bears the 
signature of the presiding officer of the 
Court over the date May the 19th, 1909, 
and the endorsement shows that it was 
made over to a ministerial officer of the 
Coui^ for exe ution on May the 21.st, 1909. 
Apparently the ' ifisiie of this fr^sli qoticQ 
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tvas overlooked in the Court below, for it 
is not .referred to in the judgment of the 
learned Subordinate Judge. The finding of 
iihe Court below is that the date of issue 
of notice referred to in edause (6) of Article 
182 of the first Schedule to the Limitation 
Act means the date of the order of the 
Court directing notice to issue and in this 
case means the 8th of April 1909. On 
this finding has been based a decision 
that the present application for execution, 
dated April the 15th, 1912, is barred by 
limitation. Under the provisions of Act 
XV of 1877, where Article 179, clause (5), 
Schedule II, corresponds to Article 182, clause 
(6), Schedule I, of the present Act, tliere was 
much difference of opinion in the various 
High Courts as to the meaning of the 
expression ‘‘the date of issuing notice under 
section 248 of the Code of Civil Pro- 
cedure,” used in the former Act. The 
Allahabad High Court consistently main- 
tained “that the date of issuing the notice 
must be taken to be the date of the 
Court’s order directing notice to issue.” This 
was held in a series of cases, the last 
of which appears to be that of Jumai 
Kanjar v. Ahdul Karim Khan (1). There 
has been a change in the wording of the 
l^w, the expression used in Article 182, 
clause (6), of Schedule I to Act IX of 
1908 being the date of issue of notice.” 
The argument for the respondent before 
me is that these words imply no altera- 
tion in the law and no determination one 
way or the other of the question on which 
various High Courts had differed. One 
commentator has expressed the opinion that 
the change in the wording was intentional, its 
object being to set at rest the controversy on 
vvhich various High Courts had previously 
been divided. If this view is correct then I 
can only suppose that the date of issue of 
notice” was intended to mean the date 
borne by that paper itself, over or under 
the signature of the "j^residing officer of the 
Court, just as the date of issue” of a 
currency note, for instance, is the date 
appearing on the face of the note itself. I 
incline to the opinion that this view is 
correct, though I am not aware that there 
has been any reported decision in favour of 

(1) 30 A. 636; 6 A. L. J. 624; A. W. N. (1908) 246; 

4 L. T. 446. 


it. On this view the application of 15th 
April 1912 is within time, either from the 
date of the notice first issued or from tlie 
date of the subsequent notice. I do not 
think, however, that it is really necessary 
to the decision of this appeal for me to 
determine this point. It seems to me that, 
even if it be held that there has been no 
change in the law and that the older 
decisions of the Allahabad High Court are 
still binding inspite of the apparent change 
in the language of the Statute, in this 
particular case the Court’s order of the 
18th May 1909, directing a fresh notice to 
issue and fixing a fresh date, is quite 
sufficient to afford a fresh starting point 
for limitation. 

1 am prepared to dispose of this appeal 
on this ground alone ; but it is perhaps ex- 
pedient that I should notice a further 
point which has been discussed before me. 
I have already pointed out that the ap- 
plication of 8th April 1909 was for the 
execution of the present decree by attach- 
ment of a decree in favour of the present 
judgment-debtor. The learned Subordinate 
Judge, who decided this case, does not 
seem to have had produced before him all 
the records which have been before me 
produced at the bearing of this .appeal. I 
have found in one of these records nn 
application, as to the existence of which 
the learned Subordinate Judge expresses 
himself as doubtful, dated September the 
14th, 1909, by which the present decree- 
holder moved the proper Court to execute 
the decree in favour of his judgment-debtor, 
which he had attached. The question is, 
whether this application w'ould in any case 
be sufficient to save limitation under clause 
(5), Article 182, Schedule I, of the present 
Limitation Act, apart from any question as 
to the applicability of clause (6) of the 
same Article. In Lachman v. Thmdi Jlam 
(2) an application very similar to this one 
of September the l4th, 1909, was held to 
be sufficient to save limitation. There is, no 
doubt, a distinction between the two cases. 
The application dealt with in the reported 
case was one which, besides asking for the 
execution of the decree in favour of the 
judgment-debtor which had been attached, 
contained a definite prayer that any money 

(2) 1 A. 382; A. W. N. (1886) 64. 
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thus realized might be credited in favour of 
the decree-holder on his original decree. 
The question to my mind is whether a 
prayer to that efPect should not be taken as 
implied in the very nature of an application 
like this of September the 14th, 1909, 
where the applicant is not the decree-holder 
under the decree sought to be executed, 
but a judgment-creditor of that decree-holder 
who had taken the decree in execution of 
his own decree. To my mind the decision 
of this appeal does not turn upon this point ; 
but if I were obliged to decide this appeal 
on this point alone, I should be inclined to 
hold that limitation was saved by this 
application of September the 14th, 1909. 
A contrary decision would involve a 
curious anomaly which the learned Sub- 
ordinate Judge in his judgment seems to 
contemplate with unconcern, that it might 
be open to the present decree-holder to 
proceed with the execution of the decree 
which he had taken in attachment, even 
though his own decree had in the meantime 
become barred by limitation. I am content, 
however, to base my decision upon the 
finding that this application of April the 
15th, 1912, was within time under Article 
182, clause (6), Schedule I, of the present 
Limitation Act. 

I accept this appeal, set aside the decision 
of the Court below and return the record 
to that Court directing it to re-admit this 
application on to its file of pending execu- 
tion cases and to proceed with it according 
to law. The appellant will get his costs 
of this appeal. 

Appeal decreed. 


MADRAS HIGH COURT. 

Second Civil Acceals Nos. 1177 to 1180 
OF 1913. 

August 4, 1914. 

Present: — -Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswamy Sastri. 

P. B. VEDACHALLA MUDALIAR and 
ANOTHER — Defendants — ^Appellants 
versus 

SIVAPERUMAL MUDALI and others — 
Plaintiffs — Respondents. 

Contract Act (IX of 1872^, s. 63 ^Rent—BdinqiUsh- 
msnt of portion of claim -^Consideration-^Madras 
Land Act (I o/1908^, .«». 26. 


SARADA KIRPA LALA V, CHAITANYA CHARAN DB. 

Wliere a landlord agreed to collect from his 
tenants half the amount of the rent due for certain 
fastis and then filed suits to recover the full 
amount: 

Heldj that he could not recover the full amount, 
as under section 63 of the Contract Act no con- 
sideration is necessary to forego a portion of the 
rent payable. 

Section 26 of the Kstates Land Act does not exclude 
the operation of the general law as to consideration 
embodied in the Contract Act. 

Davis V. Candasami Mndali^ 19 M. 398; 6 M. L. J. 
220, followed. 

Second appeals against the decrees of the 
District Court of Chingleput, in Appeal 
Suits Nos. 19, 131, 144 and 143 of 1912, 
preferred against that of the Sub -Collector of 
Chingleput, in Summary Suits Nos. 489, 568 
of 1911, 71 of 1912 and 75 of 1911 respec- 
tively. 

Mr. T, B. Banmchandra Iyer (with him 
Mr. T. B, Krishnaswami Iyer), for the Ap- 
pellants. 

Mr. N, Viswanatha Iyer, for the Respond- 
ents. 

JUDGMENT. — The appellants agreed 
under Exhibit A, dated 11th July 1906, to 
accept half the usual ttrea for fasU 1315 and 
the subsequent They now want to levy 
the full amount. It is not pleaded that there 
was any fraud or undue influence exercised 
over them to execute this agreement. Under 
section 63 of the Contract Act no considera- 
tion is necessary for agreeing to forego a 
portion of rent payable [vide Davis v. Ganda- 
swami Mudali (1)]. Section 26 of the Estates 
Land Act does not exclude the operation of 
the general law as to consideration embodied 
in the Contract Act. The second appeals 
fail and are dismissed with costs. 

Appeals dismissed, 

(1) 19 M. 398; 6 M. L. J. 220. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 434 of 1912. 
May 28, 1914. 

Present: — Mr. Justice Holmwood and 
Mr. Justice Chapman. 

SARADA KIRPA LALA and others — 
Plaintiffs — Apfe llants 
versus 

CHAITANYA CHARAN DE and another 
— Defendants — Respondents. 

Bengal Tenancy Act (VIU of 1886), ss, 49, I61A, lOy 
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SARADA KIRPA LALA V. CHAITANYA CHARAN DE. ' 

-^Ejectment of mh4en'int or iinder-rfiiyoit — Kotice — Pur- 
chisjr o/ taluk, right of ^**Siib-tenancy'\ meaning of. 

A Bub-tenant is not entitled to a notice of ejectment 
under section 167 of the Bengal Tenancy Act, nor is an 
under- entitled to a notice under section 85 of 
tho Act if he does not hold under a registered lease. 

The purchaser of the right of a huperior Tahtkdar 
does not step into the shoos of tlie occupancy 
raiyatf nor is there a merger under section 22 of the 
Bengal Tenancy Act. 

His right to eject an under- rn/f/, 'if arises upon 
the termination of the interest of the occupancy 
raiyat and a notice under section 49 of the Act is 
unnecessary. 

The word “sub-tenancy” in section 161 A means a 
tenancy directly under the tenancy which has been 
purchased. It is not an incumbrance within the 
moaning of the section. 

Appeal against the decree of the Subordi- 
nate Judge, Chittagong, dated the 2Dth ]N‘o- 
vember 1911, reversing that of the Munsif at 
Patya, dated the 23rd May 1911. 

Babus Jogesh Chandra Eat and Frohodh 
Kumar Das^ for the Appellants. 

Babu Chandra Sen, for the Respond- 

ents. 

JUDGxMBNT.— The plaintiff is the 
proprietor of an estate within which there 
was a certain taluk named Durga Priya. 
This taluk was sold in execution of a decree 
for arrear.s of rent and purchased by the 
plaintiff. In respect of the land which is 
the subject of the suit the defendant Ko. 2 
had been recorded in the Record of Rights 
as a raiyat and defendant No, 1 as under- 
raiyat. The suit was a suit for khas posses- 
sion, the plaintiff’s allegation being that ho 
had served notice upon the defendants 
under section 167 of the Bengal Tenancy 
Act annulling their incumbrances. The de- 
fendant No. 2 disclaimed all interest in the 
land, saying that a long time ago he had 
sold the same to defendant No. 1. He, 
however, admitted the receipt of notice 
under section 167 from the plaintiff. The 
defendant No. 1 alleged in his written state- 
ment that he had been in possession of the 
land for some 20 years as a raiyat and had 
paid rent in that capacity to the Talukdar. 
When the case came to trial, the defendant 
No. 1 failed to prove that he had been 
in* possession as a raiyat or that he had 
paid any rent. The rent receipts which he 
tendered in evidence were rejected as being 
filed out of time. Thereupon the defendant 
No. 1 made a new case and offered in 
evidence a conveyance from defendant No* 2, 


this being offered after the close of the 
plaintiff’s case. The learned Munsif rightly 
refused to accept it in evidence. 

The Munsif decreed the plaintiff’s suit, 
holding that if the entrj^^ in the Record of 
Rights bo correct in describing defendant 
No. 1 as yxndiQY -raiyat, the defendant No. 1 
is not entitled to notice and the plaintiff 
is entitled to a decree. In appeal tlie 
learned Subordinate Judge accepted all the 
findings of the Munsif, but he held that de- 
fendant No. 1 as under- was entitled 
to notice under ♦section 167 of the Bengal 
Tenancy Act and that there being no evi- 
dence that any such notice was served the 
suit must be dismissed. 

We are of opinion that in so dealing with 
the case the learned Subordinate Judge fell 
into an error. Theintere.stof defendant No. 1 
is that of a sub-tenant and as sub-tenant ho 
was not in any event entitled to any 
notice under section 167 of the Bengal Ten- 
ancy Act. Under section 85 even if he be 
treated as an under-m/y^f, he did not hold 
under a registered lease atid his tenancy is 
not valid as against the landlord. On that 
ground also we hold that he was not entitled 
to any notice. This is clear from the deci- 
sion of this Court in Feary Molmn Maokerjeii v. 
Badul Chandra Bagdi (1). 

It is now argued for the first time that 
defendant No. 1 was entitled to notice under 
section 49 of tlie Bengal Tenancy Act and 
in support of this argument the case of 
Amirullnh Mahomed v. Nazir Mahamed (2) 
is relied upon. That case is distinguishable, 
for in that case the plaintiff had purchased 
the holding of an occupancy raiyat and the 
learned Judges who decided the case hold that 
there was merger under section 22 of the 
Bengal Tenancy Act, and that having regard 
to the terms of that section the and-Qv-raiyat 
had not lost his right to notice under sec- 
tion 49. In the present case, however, there 
has been no merger of any kind. The plaint- 
iff purchased the right of the superior Taluk- 
dar. He has not stepped into the shoes of 
the occupancy raiyat. His right to eject the 
ViwdQv-raiyat arises not by reason of merger 
but upon the termination of the interest of 
the occupancy raiyat, 

(1) 28 0. 206} 6 C. W. N. 310, 

(2) 31 0. 932, 
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The leariied Subordinate Judge has relied 
on the terms of section 161A in support of 
his view that an undev-raiyat is entitled to 
potice. It is true that the word sub-tenancy” 
occurs in section 161 A, but it is clear that 
that means a tenancy directly under the 
tenancy which has been purchased. It does 
not mean that the purchaser of a tenancy at 
a sale has to give notice in the case of a 
tenancy held under a sub-tenancy. Such an 
inferior sub-tenancy is not an incumbrance 
within the meaning of the section. Thus the 
purchaser of a taluk need not give notice to 
an under- raiy at. The under-raiyati is not 
an incumbrance within the meaning of the 
Tenancy Act with reference to tlio taluk. 

The result is that the appeal is allowed, 
the decree of the lower Appellate Court is 
set aside and that of the Munsif restored with 
costs in this Court and in the lower Courts. 

Appeal allowed. 


OTJDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeaij No. 31 op 1913, 
April 29, 1911. 

Tresent: — Mr. Stuart, A. J. C., and 
Mr, Kanhaiya Lai, A. J. C. 

LAL SRIPAT SINGH— Dependant- 
Appellant 
versus 

LAL BASANT SINGH — Plaintipp — 
Respondent. 

TJntler-proprielanj rights, claim for — “Kubiz 
darmiani,” meaning of— Civil Couit, pniver oj, to 
tiiterpret settlement decree — Alienation of absolute 
estate, condition in restraint of, null and void — 
Transfer, ahsohvte right of --Compromise, deed of, 
tnteipretation of —Settlement decree, interpretation of. 

Tho words ^^kahiz darmiani” moan an undor- 
proprictor in tho senso in which it is used in 
tho Oudh Kent Acts (XIX of 1«68 and XXII of 
1886). 

A Civil Court has power to interpret a Sottlomeiit 
decree so as to make it comprohensiblo. 

Faiijaz Husain Khan v. Nil Kanth, 4 O. C. 163 and 
Qaya Din Singh v. Sged Mumtaz Husain, 10 O. C. 
130, referred to. 

* A condition in restraint of alienation of an 
absolute estate even although it is contained in a 
Settlement decree is null and void, and in spite 
of tho insertion of such addition, such a Settle- 
inent decree conveys an absolute right of transfer. 

Faiyaz Husain Khan v. Nilkanth, 4 (). C. 103, and 
Qaya Din Singh y, Syed Mumtaz Husain, 10 O. 0. 
136, followed. 


Jaydeo BaJehsh Singh v. ,Twala Prasad, 15 Ind. Cas. 
244; 15 O. C. 345, distinguished. 

A deed of compromise filed in a case before’ 
the Settlonient Court stated that the plaintiff and 
his heirs should take in pt'rpetuity into their 
enjoyment the profits of a certain village and that 
the defendant Taliikdar should have no right to 
resnmo possession or enhance the rent, and it 
further requested that a decree for ^'kahiz darmianV* 
rights should bo given. Thereupon the Settlement 
Officer passed a decree saying that tho plaintiff 
had uniler-proprietary rights in tho village without 
rights of transfer and subject to tho conditions 
montionod in the deed of compromise: 

Held, that tho deed of compromise conferred 
upon the plaintiff absolute under- proprietary rights 
in the village; 

Held, further, that the plaintiff had a complete 
right to transfer the whole or any portion of his 
under-proprietary rights in tho villagn in spito of 
tho Setf lenient decree containing the clause forbid- 
ding him to do so 

Pandifc Gokaran Nath Misra, for the Appel* 
lant. 

Mr. N. Manuel and Babu Bisheshwav Nath, 
for the Respondent. 

JU DGrMENT. — The plaintiff-respondent 
instituted a previous suit in the Settle- 
ment Court against tlie Talukdar of Rajapur 
in the Partabgarh District for a share in 
the faluka and certain other villages. On 
the 29th October* 1867 that suit was 
amicably settled by the parties, a deed of 
compromise being filed in the Court of the 
Assistant Settlement Officer, According t9 
the terms of this deed of compromise, the 
talukdar agreed to give riglits over the 
entire village of Daulatpur and certain 
specified plots in the villages of Rajapur 
and Jagapur to the plaintiff-respondent. The 
Assistant Settlement Officer had no authority 
to pass a decree upon tho basis of the 
deed of compromise, except Avith regard to 
the plots of land in Ra japur and Jagapur. 
He proceeded to pass a decree on the 1st 
November 1867 in favour of the plaintiff- 
respondeiit with regal’d to those plots. With 
regard to the stipulation in respect of the 
village of Daulatpur, the Assistant Settle- 
ment Officer referred the case to the Settle- 
ment Officer, Avho passed on the 14th June 
1869 a decree with regard to the village of 
Daulatpur in which it was declared that the 
respondent had not the right to transfer the 
village in question. The plaintiff-respondent 
executed a deed of usufructuary mortgage in 
favour of a third party under the terms of 
which the third party was placed in possession 
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of tlie village of Daulatpur. The appellant 
(lid not reoognize tlie rights of the mortgagee 
and instituted a suit against the respondent 
in a Rent Court for arrears of rent. Ho 
obtained a decree on the 9th February 1909 
for arrears of rent and on the basis of this 
decree obtained an order from the Rent Court 
permitting the plaintiff-respondent’s eject- 
ment on the 6th December 1909. In execu- 
tion of this decree the appellant obtained 
possession of the village of Daulatpur on 
the 24th December 1910. The plain tiff- re- 
spondent took no steps to contest the validity 
of the order of ejectment by way of appeal to 
a superior Revenue Court. He sued in the 
Rent Court under the provisions of section 
108 (10), Act XXII of 1886, to recover 
possession of the village of Daulatpur on the 
ground that he had been wrongfully ejected 
from the same, and the Court of the original 
hearing granted him a decree. The Commis- 
sioner on appeal set this decree aside, and on 
further appeal the Board of Revenue upheld the 
order of the Commissioner. The order of the 
Board of Revenue is dated the 30th November 
1911. It is to the effect that the plaintiff- 
respondent undoubtedly appears to hold a 
decree for under-proprietary rights over the 
village, the rights being qualified by a 
condition that he has no power to transfer. 
The learned Senior Member of the Board of 
Revenue found that this decree apparently 
gave the plaintiff-respondent under-prcjprie- 
tary rights, but inasmuch as the Rent Court 
had found that he had no under-proprietary 
rights and had ejected him as a tenant, the 
learned Senior Member considered that, as a 
superior Revenue Court of Appeal, he had no 
jurisdiction to find that the plaintiff-respond- 
ent had under-proprietary rights. He, 
therefore, upheld the order of the Commissioner 
and referred the plaintiff-re.spondent to a 
Civil Court for his remedy. The plaintiff- 
respondent then instituted the present suit 
for possession of the village and mesne profits 
and obtained a decree in the Court of the 
learned Subordinate Judge of Partabgarh. 
The ialtikdar prefers the present appeal. 

The point for decision is briefly, whether 
the plaintiff-respondent is or is not an under- 
proprietor of the village of Daulatpur. When 
the A.ssistant Settlement Oflicer referred, in 
the year 1867, the compromise between the 
plaintiff-respondent and *the talukdar with 
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regard to the village of Daulatpur for the 
orders of the Settlement Oflicer, the Settle- 
ment Oflicer by an order dated 8th June 1869 
called on the talukdar to appear before him 
aud state whether or not lie desired the 
plaintiff-respondent to have a right of 
transfer with regard to the village. The 
compromise was silent on the question of 
transferability. It neither asserted that the 
plaintiff-respondent had a right of transfer, 
nor did it assert that he had not a right of 
transfer. It stated that the plaintiff-respond- 
ent and his heirs should take in perpetuity 
into their enjoyment the profits of the 
aforesaid village and that the talukdar should 
have no right to resume possession or enhance 
the rent, and it further requested that a 
decree for kahiz darmiani rights should 
be given. The learned Counsel for the 
appellant has argued that the words kabiz 
darmiani*^ merely mean ‘intermediate holder.” 
The Settlement Ofl&cer interpreted these 
words to mean “ under-proprietor”, and we 
consider that the words can only be interpret- 
ed to mean “ under-proprietor” in the sense 
in which that word is used in Act XIX of 
1868 and Act XXII of 1886. In the order 
of 8th June 1869 the Settlement Oflicer stated 
that the talukdar had agreed to grant the 
plaintiff-respondent under-proprietary rights 
in village Daulatpur, subject to the annual pay- 
ment of Rs. 461-4 and cesses. He considered 
that, as there was neither an award of the 
right of transfer nor a refusal of such right, 
ife was necessary that the point should be 
cleared up, and for this reason he summoned 
the talukdar. It is argued on behalf of the 
plaintiff -respondent that under the provisions 
of the law then in force, which do not differ 
from the provisions of the law at present in 
force upon the point, the Settlement Officer 
had no authority to endeavour to procure an 
addition to the terms of the deed of compro- 
mise and tliat it was his duty to pass a 
decree in accordance with its terms. It is 
unnecessary to decide this point as we find it, 
and we are not in a position to question the 
legality of the previous proceedings of the 
Court which passed it. In a subsequent order 
of the 14th June 1869 the Settlement Oflicer 
stated that the talukdar had not attended, but 
the plaintiff-respondent had agreed to forego 
the right of transfer. There is nothing on 
the record to show how the plaintiff-respond- 
eut agreed to forego this right, or whether 
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he did or did not clearly understand what the 
Settlement Officer suggested he should forego. 
In view of the Settlement Officer’s interpreta- 
tion of the desire of the plaintiff-respondent, 
he passed the following decree; — “ An under- 
proprietary right in Manza Daulatpur in 
favour of plaintiff without rights of transfer, 
subject to annual payment of Rs. 461-4 and 
subject also to the other conditions contained 
in the deed of compromise. Plaintiff to bear 
Chaukidari and Patican dues.” 

Wo have examined the deed of compromise, 
and we find that it can only be interpreted as 
conferring upon the plaintiff-respondent 
absolute under-proprietary rights in the 
village in question. The order of the 
Settlement Officer added to the terms of 
the deed of compromise a condition that 
the plaintiff-respondent should have no 
right to transfer the village. At the time 
that he passed this order, the provisions of 
Act XIX of 1868 had come into opera- 
tion and under that Act an ‘under-proprietor” 
was defined as a person possessing a 
heritable and transferable right of property 
in land,” The effect of the addition made 
by the Settlement Officer was thus to 
make the decree contradictory in terms. 
If the plaintiff-respondent were an under- 
proprietor, he had under the law a right 
to transfer the property. If he had no 
right to transfer the property, he could 
not be an under- proprietor. We have 
already observed that we are not entitled 
to question the correctness of the views 
of the Settlement Officer, but it is our 
duty to interpret his decree so as to 
make it comprehensible. As it stands it 
is incomprehensible. We have to decide 
either that the decree did, or that it did 
not, confer upon the plaintiff -respondent 
under-proprietary rights in the village of 
Daulatpur. The power of this Court so 
to interpert a Settlement decree has been 
declared in Faiyaz Hitsain Khan v. Nilkanth 
(1) and further in Gaya Bin Si^igh v. 
Syed Mumtaz Hmain (2), 

These decisions, in addition, lay down 
the principle that a condition in restraint 
of alienation of an absolute estate, even 
although it is contained in a Settlement decree. 


is null and void and that in spite of the 
insertion of such addition such a Settle- 
ment decree conveys an absolute right of 
transfer. We accept these principles with 
reference to this case, and hold that the 
decree in question conferred upon the 
plaintiff-respondent full under-proprietary 
rights with regard to the village of 
Daulatpur and that he has a complete right 
to transfer the whole or any portion of his 
under-proprietary rights in the village in 
spite of the insertion of the clause for- 
bidding him to do so. The learned Counsel 
for the appellant has referred us to a 
recent decision of this Court in Jagdeo 
Bakhsh Singh v. Jwala Prasad (3), but we 
do not consider that there is anything 
in the said decision which directs us to 
an opposite view. That decision simply 
stated that where a grant of the profits 
of certain property was given for the 
maintenance of certain persons with a 
condition that they should not be permitted 
to transfer the profits, the condition in 
question was legal and enforceable. But 
in that case proprietary rights had not 
been transferred. In this case under-pro- 
prietary rights were certainly transferred 
by the deed of compromise. It is unneces- 
sary in view of our finding on the above 
point to consider the othfer, grounds raised 
in the memorandum of app^. It is sufficient 
to say that, as the plaint iff -respondent is 
an under-proprietor, he could not be ejected 
by a Rent Court, and having been so 
ejected, he has a perfect right to recover 
possession through a Civil Court with 
mesne profits for the period during which 
he has been out of possession. It has not 
been raised in appeal that the mesne 
profits awarded are excessive. The decree 
of the learned Subordinate Judge is, there- 
fore, a correct decree and this appeal must 
fail. 

We dismiss this appeal. The appellant 
will pay his own costs and those of the 
respondents. 

Appeal dismissed, 

18) 15 Ind. Cas. 241] 15 0. C. 345. 


;i) 4 O. C. 163. 
;2) 10 O. 0. 136. 
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MADRAS HIGH COURT. , 
Second Civil Appeal Ho. 1489 of . 

, July 17, 1914. 

T resent '. — Mr. Justice Sadasiva Aiyar and 
. Mr. Justice Tyabji. 

MALLI RP]DDI and another — Plain tiffs — • 
Appellants 
verstis 

PEDDAKKA and others — Defendants— 
Respondents. 

Limitation Act (TX o/190^), s. B—Timo-harred ap- 
P'ml—Ex parte ndnintsion, if quest ionahle at final 
hearing after notice. 

' An order by a Judge admittiog an app3al 

presented out of time can be questioned and set aside 
by his successor in office at the final hearing of the 
appeal after notice. 

Venkatnragudu v. Nagailu, 9 M. 4')0; Krishna Bhatta 
V. SuhrayOj 21 M. 22S;7 M. h. J. 188; Sarat Ch under 
B'jsa V. Sjraswati Dehij ,34 C. 216; 5 0. L J. 380 and 
Acharath Barakknt Kunhammad v. Acharath Bippan 
Kama van, 23 Ind. Cas. 946, 1 L W. 440, followed. 

Second appeal against the decree of the 
t) is trie t Court of Cuddapah, in Appeal 
Suit Ho. 121 of 1911, preferred against 
that of the District Munsif of Gooty, in 
Original Suit Ho. 167 of 1910. 

FACTS. — An ex parte order was passed by 
a District Judge admitting an appeal which 
was' presented out of time. The appeal 
came on for hearing after notice, before a 
different Judge who, considering that the 
appeal had become barred on the date it 
was presented and that the delay in filing 
the appeal had not been adequately explain- 
ed, dismissed the appeal. The appellants 
thereupon appealed to the High Court. 

Mr. J. C. Adam, for the Appellants: — 
The order admitting the appeal was final. 
The District Judge who heard the case had 
no jurisdiction to re-open the question which 
had been once for all decided by his pre- 
decessor-in-office. 

Mr. T. V, Mnthukrishna Iyer, for the 
Respondents: - The order admitting the 
appeal was an ex parte order. The Judge 
who actually heard the appeal was perfectly 
justified in going behind the order and 
inquiring into the adequacy of the explanation 
offered for the delay. Venkatrayudu v. 
Nagadu (1), Krishna Bhatta v. Snhraya 

(2) , Sarat Ohunder Bose v. Saraswati Dehi 

(3) , Appeal against Order Ho. 71 of 1911 

(1) 9 M. 450. 

(2) 21 M. 228; 1 M. L. J. 188. 

(3) 34 C. 216i 6 C. L. J. 380. 


tl&14 

(unreported) and Acharath Parakkat Kun- 
hammad v. Acharath Bappan K^rnavan 

(4). 

JUDGMBHT. 

Sadasiva Ayyar, J. — Following Venkat- 
rayudu \. Nagatlti (1), Krishna Bhatta v. 
Snhraya (2), Sarat Ohunder Bose v. 
Saraswati Dehi (3) and the very recent 
case, Appeal against Order Ho. 71 of 1911 
on the file of the High Court. Madras, 
decided by Ayling and Hapier, JJ., two days 
ago and also the uniform practice of this 
Court on this particular question of the 
effect of an order of a Court admitting 
an appeal excusing the delay in its filing 
without giving notice to the other side, 
I hold that the District Judge had 
jurisdiction to consider at the final hearing 
of the appeal after notice the question 
whether the delay in the tiling of the 
appeal had been adequately explained, 
notwithstanding the ex parte order of his 
predecessor excusing the delay and admitting 
the appeal. 

This being the only point argued in 
this second appeal and it being decided 
against the appellants as above, the second 
appeal is dismissed with costs. 

Tyahji, j. — T he decisions referred to by 
my learned brother [Venkat rayudu v. Nugndu 
(1), Krishna Bhatta v. Snhraya (2), Sarat 
Ohunder Bose v. Saraswati Dehi(S) and Appeal 
against Order Ho. 71 of 1911 on the tile of the 
High Court, recently decided by Ayling 
and Hapier, JJ.] and also in .so far as 
the circumstances of the present case are 
concerned, the case reported as Jhotee Sahoo 
V, Omesh OJmnder Sircar (5) lay down in 
express terms that “an order made 
ex parte under section 5 of the Limitation 
Act (IX of 1871) may on proper 
cause shown be set aside by the Court 
which made it.” These decisions leave no 
room for the expression of any opinion 
on my part on the question involved. The 
decision in Acharath Parakkat Kunhanwiad v. 
Acharth Bappan Karnavan (4) on the file of 
this Court in which Mr. Justice Miller and I 
took part, supports the same view. Second 
Appeal Ho.' 1045 of 1907 (decided by 
Ayling, J., and me) was not cited to us 

(4) 23 Ind. Cas. 946; 1 L. W. 440. 

(6) 5 C* 3 Shome L. il. 81. 
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in this appeal, nor were the decisions 
above referred to cited to us in Second 
Appeal No. 1045 of 1907. It is, therefore, 
unnecessary for me to express any opinion 
on the point whether Second Appeal No. 
1045 of 1907 should also have been 
governed by the same derisions or whether 
it was open to us to deal with the 
particular qnestioii then involved as 
res Integra. 

• For these reiisons I agree that this 
appeal should be dismissed with costs. 

A p ppci I (I it! n i issed. 


CALCUTTA IIICH COURT. 

OwiniNAL Civiii Suit No. 255 of 1915. 
.July 29, 19l:i. 

r resent: — Mr. .lustice Fletcher. 
BALDFODASS BASANTLALL ^Buaintiff 
versus 

LOLIT MOHUN NANDY— Defkndant. 

C red Art {IX of 1S72), ‘,)0—dont>erf to pan 
ih(frrrnrcs--Artiinf ddivoi tj c.vchdrJ or option d 

— W.ufrruij r mti\u''' 

(^mtrauts in which only (liff(n’onccs nrc payable 
anti tl ‘livery is either evcliid ‘<1 or optional, are wayei*- 
i!ig eontiMcts witliiii the meuuing of section 30 of 
the Contract Act. 

Mr. li. (/. instructed by ^[es.srs. 0. (!. 

Ganguly and (h., Solicitors, for the Plaintiff. 

Mr. i\ It, Jfns, instructed by Mr. V. li. Iloy, 
Solicitor, for the Defendant. 

JUDCMFiNT. — -This is a suit brought by 
a firm of Ruldeodass Basar.tlall against Lolit 
JVfohun Nandy to recover the sum of 
Ks. 1,721-2-1 said to be due to the plaintiff 
in respect of certain jute contracts. The 
contracts that we are concerned with are 
certain contracts in the months of Novem- 
ber and December 1912, and in these 
contracts differences were payable to the 
plaintiff amounting in whole to lls. 4,265-10-0. 
The defendant had deposited certain share.s 
in Joint Stock Companies with the plaintiff 
which they have sold since, and there 
remains due to the plaintiff this sum of 
Rs. 1,721-2-1, which includes interest; and 
the first and only point in this suit to decide 
is whether the contracts in the suit were 
wagering contracts. 

Section 30 of the Indian Contract 
Act is substantially in the same terms 
CIS the Statute Law in England which , 


IS contained in section 18 of the Gaming 
Act of 1845. That section has been the 
subject of judicial decisions of the liighest 
tribunal. The contracts in the suit are 
known as the Fatka contracts. They are on 
the forms known as the pink and white con- 
trficts, the sold note being on the white and 
the bought note on the pink. The question 
is whether these are gaming transactions. 

First of all there is a conflict of testimony 
in this case. I have heard on behalf of 
the plaintiff the evidence of Baldoodass and 
on behalf of the defence the defendant him- 
self. The defendant is, in my view, a much 
more satisfactory witness than Baldeodass. 
It may be that Buldeo is a man of much 
greater wealth, but 1 have formed an im- 
pression that Lolit is a truthful witness. 
The plaintiff, I think, was not quite frank as 
to the nature of his transactions. But what 
is clear on the evidence is that during the 
year 1912 the plaintiff firm had dealings on 
those pink and white contracts amounting 
according to the estimate of the plaintiff 
Buldeodass, which was probably a modes]!; 
.estimate, between four and five crores of 
rupees. Out of that the evidence of a ser- 
vant or clerk is that they only delivered 
250 bales, and when one looks at those 
forms of contract one can have little doubt 
that they never intended that the buyer or 
seller should be compelled to take delivery* 
As a matter of fact there is a clause in the 
contract that the market rate shall be in 
accordance with the opinion of six firms 
who.«e certificates stating the market rate 
will be taken to be conclusive, it is provid- 
ed in the contract tliat the rate of these 
six iirms, if they all agree, should be taken 
to be conclusive and if they did not agree 
the average market rate of the six firms 
should bo taken as tlie settled price. 

Mr. B. U. JSIitter on behalf of the 
plaintiff says that it is quite true 
that the contract provides that you 
cannot get delivery if you want to. 
That is so in all these cases. 1 have looked* 
to the leading cases— one is TJie Universal 
Stock Exchange Ld, v. David Strachan (1), 
and the terms of business there provided 
that every purchase or sale contracted by 
the Company was a Ixma fide transaction 
for delivery on a specified stipulated day. 

(1) (1800) A (J. 160; 65 L. J. Q. B. 429; 74 L T* 
468j 41 W. R. 497i 00 J. T. 468. 
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Notwithstanding that and the fact that the 
buyer could have had delivery, the Jury 
found at the original trial that the trans- 
actions were gambling transactions, and that 
verdict was affirmed not only by the Court 
of Appeal but also by the House of Lords 
and Lord Halsbury in the course of his 
judgment said: When I look on the terms 

themselves the whole scheme appears to me 
to be intended with great ingenuity to pretend 
that there is to be a real transaction, and yet 
there is to be payment in respect of the 
relations between the parties, which is only 
reconcilable in my mind with its being an 
unreal transaction.” That is what it seems 
to me to be the fact in this case. Two cases 
have been shown in which actual deliveries 
have been made beyond 250 bales in the year 
1912 and one with a firm of W. N. Bose and 
Co. The transactions with W. N. Bose and 
Co. were completed through the plaintiffs’ 
Attorney. There is not much doubt as to 
what happened. The plaintiffs probably 
went to their Attorney and he advised them 
that their only chance was t<^ declare the 
marks and having declared the marks, W. 
N. Bose and Co. sent the shipping instruc- 
tions to the plaintiff’s Attorney. I think it 
improbable that it is the usual course for 
the marks to be declared by the Attorney 
and the shipping instructions sent to the 
defendant. The contract in suit provides 
that the marks should be declared five days 
before the due date. The marks never are 
declared and the plaintiffs wait and see 
whether the buyer or the seller will settle 
the differences. That does not seem to me to 
except the case from section 30. Moreover, 
you have got to remember that the plaintiff 
has no jute press, no godown, no jute. The 
defendant is a broker to a European firm of 
Massey and Co. He has nothing to do with 
bailed jute, except on some occasions dealings 
have been made in bailed jute in his name, 
but not on his own account. The same 
argument which has been put forward by 
Mr. B. L. Mitter was raised in the Hou.se 
of Lords in the case of The Universal Stock 
Exchange Ld, v. David St radian (l) and Lord 
Herschell made these remarks: My Lords, it 
has been said that wherever a contract is 
entered into between two parties containing 
an obligation under any circumstances to 
eause property to pass from one ^ to 
another, whatever else there may he in the 


contract, and although neither of the parties 
contemplated that that provision should 
ever become operative yet, if it over may 
become operative, the contract cannot be 
by way of gaming and wageriLg”, and then 
later on the noble and learned Lord said: 

The proposition contended for by the learned 
Counsel for the appellants would really 
lead to that result, and I should require much 
consideration before I give my assent to a 
proposition involving such consequence”. 
Although Lord Herschell indicated very 
clearly what his opinion was. he did not 
think it necessary in the view he took in 
that case to decide that point. But 
another case came on before the Court of 
Appeal, reported as Gieve^ hi re] Trustee, 
Ex parte (2), and that case related 
to the bankruptcy of a broker Gieve who 
had carried on business as an outside dealer 
in stocks and shares in the name of John 
Shaw, and the contract in that case provided: 
‘‘it is to be distinctly understood that I am 
prepared to deliver the stock or share to 
which the contract refers,” In that case 
the same point was argued tliat arose in The 
Universal Stock Exchaiige Ld,v, David St radian 
(1), and Lord Lind ley, who was the Master of 
the Rolls, said: “if you have got an agree- 
ment, for difference and suporadded to that 
the purchaser has the option of purchasing 
the stock, that is nonetheless an agreement 
for gaming and wagering.” It seems to me 
in this case that these contracts were in fact 
gaming and wagering contracts and there 
was, as the defendant has said, an under- 
standing that he should not be called upon to 
take delivery of the goods purported to be 
sold by the contract: what was in fact intend- 
ed between the parties was merely a gaming 
or wagering on the difference to bo ascer- 
tained in the method mentioned in the 
contract. That being so the present suit 
fails as against the defendant. 

Mr. P. R. Das asked me in settl- 
ing the issues to frame an issue as 
to the right of the defendant to get 
back the shares that he deposited with 
the plaintiff as security for the difference that 
became due to him. That point was not 
raised in the written statement and I do not 
think such an issue can be framed in the 
present suit, although there is no doubt that 
(2) .(1899) 1 Q. B. 794; 68 L. J. Q. B. 609; 80 h 
T. ^8; 47 W. R. 411; 6 IVlanson 136; 15 T. L. B. 261. 
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the language of section 18 of the Gaming 
Act, 1845, is substantially the same as 
section .SO of the Indian Contract Act. The 
House of Lords have held that a person 
depositing the shares with another person to 
secure differences is entitled to get them 
back. What I have said will not prejudice 
the defendant to take any step die may be 
advised in order to get back his shares from 
the plaintiffs, which were deposited with 
them. 

The result is that the present suit fails 
and must be dismissed with costs on 
scale No. IT. 

^uit diarnissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 20 of 1912. 

April 13, 1913. 

r resent:-— Mr, Piggott, J. C., and 
Mr. Karihaiya Lai, A. J. C. 

LALTA PERSHAD and others— Plaintiffs 
— Appellants 
verstis 

Mnsammat MAJID-UN-NISSA and others — 
Defendants — Respondents. 

Evulence Act (I of 1N72), s. 14*1 (b)— P/wwwpfion 
— Account hoolis summoned hut not produced to 
rebut plea of payment, effect of —Mo}iey -lender talcing 
no steps to recover money due on mortgage-bond even 
after it rose considerably above value of mortgaged 
projierty, whether believeable. 

Wlioro in a suit upon a mortgage-bond, which 
referred to the existence of account books kept 
by the mortgagee, the mortgagor pleaded pay- 
ment and summoned the mortgagee to produce 
the account books, but the mortgagee denied the 
keeping of any such books and did not appear 
as a witness to support that denial: 

Held, that the non-production of the account books 
justified the presumption under section 114 (6) of the 
Kvidence Act of the fact that, if produced, they 
W(juld have been unfavourable to the mortgagee. 

'I'ho fact that a careful money-lender took no steps 
during his lifetime for the recovery of his money 
after the amount due rose considerably above the 
market- value of the mortgaged property and left it 
for his Buccossors-in -interest to realise after his 
death the money so due, cannot be believed. 

Musammat Lai Kwnxoar v. Chiranji Lai, 6 Ind, Cas. 
649; 14 C. W. N. 286 at p. 292; 1 M. L. T. 67; 11 C. 
L. J. 172; 12 Bom. L. R. 244; 371. A. 1; (1910) M. 
W. N. 8; 82 A, 104; 20 M. L. J. 183, referred to. 


Appeal fpom the decree of the Subordinate 
Judge, Sitapur, dated 30th November 1911, 

Mr. F. 0. D, TAncolm and Pandit Chand 
Narain HarkauUy for the Appellants. 

Mr. St. G. Jackson, Mirza Sfimi Ullah Beg 
and Babu Tinkauri Mohan Qhose, for the 
Respondents. 

JUDGMENT. — This appeal arises out of a 
suit brought by the plaintiffjs-appellants for 
the recovery of money due on a registered 
mortgage -bond executed by Fida Husain, the 
husband of the defendant No. 1, in favour of 
Basantu Shah, the predecessor-in-title of the 
plaintiffs, on the 29th January 1881. The 
bond in suit provided for the payment of the 
- mortgage-money on the 12th March 1882 
with interest thereon at two per cent, per 
mensem compoundable yearly and stipulated 
that if the mortgage -money was not so 
paid, the mortgagee shall be entitled 
to recover possession over the mortgaged 
property. The plaintiffs’ allegation was that 
the mortgagor failed to re-pay the money or 
deliver possession over the mortgaged pro- 
perty. The defence was that a settlement 
was arrived at between Fida Husain and 
Basantu Shah in December 1881 whereby Rs. 
800 were found due in respect of the mort- 
gage-bond in suit and that Fida Husain got 
the said money paid to Basantu Shah by the 
sale of a portion of the mortgaged property 
to defendant No. 3. 

The learned Subordinate Judge accept- 
ed the plea of payment, but not with- 
out some hesitation. There was hardly 
any occasion for that hesitation if, as 
the learned Subordinate Judge found, the 
receipt filed by the defendants in favour of 
the payment was genuine. We have, 
however, carefully examined that receipt and 
are by no means satisfied that the receipt 
can be regarded as free from suspicion. It 
purports to acknowledge the receipt of 
Rs. 650 on the 10th February 1882 and of 
Bs. 150 six days earlier. It professes to have 
been attested by Idi Halwai and Saiyed AU 
Husain, both of whom are proved to have 
died long ago. Muhammad Askari, defend- 
ant No. 3, swears to the execution of the said 
receipt by Basantu Shah and to the payment 
of the aforesaid sums by him on the dates 
therein mentioned. There is no direct 
evidence, however, to establish that the 
signature borne by the receipt was actually 
made by Basantu Shah or tallied with his 
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handwriting. Defendant No. 3 states in his 
evidence that Basantu Shah wrote the receipt 
with his own hand and signed it, bnt he 
admits that he does not know the mahajani 
characters in which the receipt professes to 
have been written, and beyond stating that the 
receipt, Exhibit W. A5, was the receipt last 
obtained by him from Basantu Shah, he does 
not specifically identify the signature borne by 
the receipt as the one made by Basantu Shah. 
He summoned Chhedi Lai, who had some 
dealings with Basantu Shah, to prove his 
handwriting, but Chhedi Lai admits that he is 
not in a position to identify the writing and 
signature on the said receipt. Chhedi Lai 
produces an account book bearing a signature 
at page 119, purporting to liave been made 
by Basantu Shah in acknowledgement of an 
existing debt on the 29th June 1908, bnt the 
book is a mere ledger interspersed throughout 
with blank spaces and the entry in questifiri 
appears almost at the fag-end of the written 
portion of the book and cannot be implicitly 
trusted. An earlier bond, Exhibit Al, executed 
by Himayat Ali, the father of Fida Husain, 
in favour of Basantu Shah on the 12th 
March 1880 bears on the reverse the 
signature of Basantu Shah below the 
endorsement made by the Sub-liegistrar, 
evidencing the presentation of that document 
for registration, and a note in Hindi evidently 
made by Basantu Shah for his own use stat- 
ing^ that the date fixed for payment 
was the 12th March 1882 {atrada tarikh 
unnli March 12 san 1882). On compar- 
ing the signature thereon with the 
signature borne by the adhesive label 
afiixed on the receipt in (piestioii, we find 
it difficult to trace any such resemblance 
as to justify us under section 73 of the 
Indian Evidence Act in inferring its 
genuineness. In the very first- line of the 
receipt Basantu Shah describes himself by 
his full name, hut in the alleged signature 
borne by tlie receipt stamp he is described 
merely aa Basantu Shah and the ink in 
which the superscription is written is 
different from the ink of the body of 
th& receipt. W^e also notice that against 
the entry of Rs. 150 the year 1881 
appears to have been altered or corrected 
into 1882, the figure 1 being still noticeable 
in faint ink under the figure 2, and there 
is some fudging below the figure 2 in the 
year 1882 against the entry of Rs. 650 


too. A careful examination of the stamp 
shows traces of some kind of a vertical line 
having originally existed there to cancel 
the stamp or to make a cross, which may 
have been washed. We are not disposed, 
therefore, to attach much value to that 
receipt as an evidence of payment. 

It is not possible, however, to ignore the 
fact that the bond in suit was executed 30 
years ago and had fallen due as far 
back as the 12th March 1882, and that 
it provided for the payment of compound 
interest at a very high rate and also 
stipulated for tlie delivery of possession 
over the mortgaged property in case of 
non-payment. Basantu Shah was careful 
enough to note the date fixed for payment 
in Hindi on the back of the bond, and 
there is no reason why ho sliould luivo 
taken no steps to sue for tlie recovery of 
the money or to take possession over tlie 
mortgaged proiierty so long if no payment 
was made. He lield two otlier bonds, 
one of whicli was executed by Himayat 
Ali, the father of Eida Flusain, on tlie 
12th March 1880 for Rs. 1,500, and 
another executed by him on tfie 21st 
June 1880 for Rs. 350. Both these bonds 
were admittedly paid by Eida Husain by tlio 
sale of a portion of the mortgaged property 
to Kalka Baklisli on the 15th July 1881. On 
the 24th December 1881 Eida Husain sold 
another portion of the mortgaged property to 
defendant No. 3 in lieu of Rs. 900, the 
coii.sideratioii of which was evidently left 
with the vendee for redeeming the pro- 
perty .sold from the mortgage now in 
suit. On the 10th February 1882 defend- 
ant No. 3 obtained a receipt from B'ida 
Husain acknowledging the receipt of the 
said sum of Rs. 900 with the specification 
that Rs. 800 out of the same were paid 
to Basantu Shah and the balance of 
Rs. 100 to Eida Husain. The signature of 
Eida Husain on that receipt is proved by 
the evidence of defendant No. 3. Defend- 
ant No. 3 states that he paid the money 
partly with the assistance received from 
his mother and partly by borrowing from 
Badri Pershad, in whose favour he 
executed a bond for Rs. 700 on the 9th 
Eehniary 1882 (Exhibit A6), which he 
fjubsequently repaid. That bond does not 
specify that the money was borrowed for 
aying to Basantu Sbah, but |*eadiiig 
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that bond with the statement of defendant 
No. 3 that he paid lls. 650 to Basantu 
Shah on the very next day and the receipt 
(Exhibit A4) obtained by him from Fida 
lltisain, the long silence or omission of 
Basantu Shah to take any steps to 
enforce the bond for nearly thirty years 
affords an indication that the bond in 
suit was paid up, though no' receipt may 
have been taken! because Basantu Shah 
promised to return the bond as soon as 
it was found. 

It appears from the evidence of Mohan 
Lai, Gokul and Shanker Lai that Fida 
Husain asked Basantu Shah from time to 
time to return the deed, but Basantu 
Shah’s reply invariably was that he could 
not find it. The evidence of these 
witnesses by themselves would not have 
been of much value; but when we read 
it with the corroborative evidence afforded 
by the receipt granted by Fida Husain 
and the bond executed by defendant No. 
3 in favour of Badri Pershad and the 
circumstances and probabilities of the 
case, we see no ground for thinking that 
the story of payment has since been 
concocted. Basantu Shah was a money- 
lender who was not likely to allow the 
mortgage-money to remain unpaid after 
its amount went beyond the market-value 
of the property mortgaged, or to remain 
silent so long in spite of the death of 
Fida Husain and the sale of different 
portions of the mortgaged property to 
other persons. 

In 1884 Ghulam Ali and others filed a 
suit against Fida Husain claiming certain 
arrears of maintenance doe to them under 
a Will executed by Hiraayet Ali, the father 
of Fida Husain. Fida Husain pleaded in 
that case that he had paid some of the 
debts due by Himayat Ali and filed a 
list of documents in proof of that allega- 
tion. In that list he did not mention 
the bond now in suit, but the explanation 
for its omission from that list is obvious, 
because that bond^was not then in his 
possession and its money had been paid 
by him not from his own pocket but by 
the sale of a portion of the mortgaged 
property, which he had inherited from 
the testator. He could not, therefore, very 
well have mentioned the bond in suit as 
^ bond the payment of -v^hich entitled hin^ 




to claim contribution. The filing of 
copy of that bond by Ghulam Ali and 
others, the then plaintiffs, is also without- 
any significance, because ^ no issue was; 
struck by the Court deciding that suitj 
on that pointy and we are not aware 
what was the nature of the then plaintiffs!! 
replication in regard to that point. 

Basantu Shah was alive when section 
31 of Act IX of 1908, allowing a periodi 
of two years for the institution of suits| 
on mortgages the claim on which had 
become barred under the ruling of their^ 
Lordships of the Privy Council in Vetsudeva^ 
Mudaliar v. Srinivasa Pillai (1), came into 
force, but he took no steps to file a suit on 
the bond at that time. Mahabir Pershad, 
the clerk of Babu Chhail Behari Lai, 
a Pleader of Sitapur, states that Basaptu^ 
Shah brought to him a mortgage-bond 
and asked him to draft a plaint for in- 
stituting a suit for the recovery of money 
due on the same. Mahabir Pershad is, 
however, unable to say when the plaint 
was drafted, and it is surprising that, 
though according to Chhedi Lai, Basantu 
Shah was indebted to him to the sum 
of Rs. 1,000, he should have taken that 
draft home and left it in his box for 
his successor to utilize it as evidence to 
refute a plea of payment, instead of filing, 
a suit on the said bond forthwith. 

The bond in suit (Exhibit 1) executed 
by* Fida Husain in favour of Basantu 
Shah referred to the existence of account 
books, which wei’e then being kept by 
Basantu Shah. If no payment was made 
towards the bond in suit, it was open to 
the plaintiffs to prove by the production 
of account books that the plea of payment 
was untrue. The defendants summoned 
the plaintiffs to produce their account 
books, but the plaintiffs made no efforts 
to produce them. They falsely denied 
that any account books were then kept 
by Basantu Shah. They did not come 
into the witnesses-box to support that 
statement on oath or to prove the hand- 
writing of Basantu Shah by the production 
of his other papers. The account books 

(1) 11 C. W. N. 1005; 17 M. L. J. 444; 4 A. L. J 
026; 0 C. L. J. 379; 2 M. L. T. 333; 9 Bom. L. B 
1104j 30 M. 426 (P. 0*); 34 I. A. I 87 . 
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would have afforded material evidence 
both in regard to the similarity of hand- 
writing as well as in regard to the 
alleged non-payment, and their non-pro- 
dnetion justifies the presumption under 
section 114, clause (h), of the Indian Evi- 
dence Act of the fact that, if produced, 
they would have been unfavourable to the 
plaintiffs. 

The unsatisfactory nature of the receipt 
filed by the defendants is undoubtedly an 
element which detracts to some extent 
from the value of the other circumstantial 
evidence on which the defence has relied, 
but the stupidity of litigants is sometimes 
responsible for the forgery of a receipt 
when none was taken or of a signature 
when only a memo., unstamped and unsigned, 
was obtained. We reject the receipt 
entirely out of our consideration, but we 
are unable to reject the other circumstan- 
tial evidence in the case which proves 
that Rs. 800 had been paid in full satis- 
faction of the claim, because we cannot 
believe that a money-lender like Basantu 
Shah would have taken no steps for the 
recovery of his money after the amount 
due rose considerably above the market- 
value of the mortgaged property or that 
his account books would have been with- 
held, had no payment been made, t'ide 
the observation of Lord Atkinson in 
Mnsammat Lai Kunvar v. Chiranji Lai (2). 

We dismiss the appeal with costs. 

Appeal dismissed, 

(2) 6 Ind. Cas. 540 (P. C.); 14 C. W. N. 285 at p. 
292; 7 M. L. T. 57; 11 C. L. J. 172; 12 Bom. L. R. 
244; 37 I. A. Ij (1910) M. W. N. 8; 32 A. 104; 20 M. 
L. J. 183. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Execution of Decree Appeal No. 17 of 1914. 
August 28, 1914. 

Present: — Mr. Stuart, J. 0., and 
Mr. Kendall, A. J. C. 

VIDYASAGAR, minor, under the guardian- 
ship OF Mnsammat ANANDI DEI — 
Opposite party — Appellant 
versus 

RATIPAL — Applicant — Respondent. 

foreclosure suit-^DecreeSf preliminary and -finals 


Payment into Court of amount due under preliminary 
decree^ 'mortgagor'e right as to, at any time until final 
decree is passed — Civil Procedure Code (Act V ofl90BJ, 
0. XXXIVf rr, 2 and 3 (2J — Application to deposit 
money into Court^ no limitation for ^Continuing right 
—Limitation Act (IX of 1908), dch. J, Atts, 181, 182 
and 183 — Bedemptiout monigagor's right as to — Posses- 
sion of mortgaged property obtained through Couii inYA- 
out order absolute having been passed, effect of—Adtmse 
possession. 

In a foreclosure action the mortga|(or is entitled to 
pay in the amount due under the decree nisi (passed 
under Order XXXIV, rule 2, Civil Procedure Code) 
at any time until an order absolute is passed (under 
Order XXXIV, rule 3 (2), Civil Procedure Code), and 
his application to pay that amount is not time-barred 
inasmuch as it cannot be treated as one under Articles 
181, 182 or 183, Schedule I, of the Limitation Act, and 
as the right to apply is a continuing right. 

A mortgagee in possession of the mortgaged pro- 
perty sued for and obtained a preliminary decree for 
foreclosure. The mortgagor failed to deposit the 
amount due under the deed of mortgage and to 
redeem the mortgage within the time fixed by this 
decree. The mortgagee then did not apply for a 
decree absolute, but for formal possession and got it, 
the mortgagor receiving no notice of this applica- 
tion. Twenty-soven years after this the mortgagor 
applied for permission to deposit the mortgage-money 
found (Ine and for a re-transfer of the pi'operty, the 
mortgagee’s name having continued to bo recorded as 
such, and not as a proprietor, in the revenue ^mpers: 

Held, that the mortgagor was entitled to deposit 
the money due and his right to redeem subsisted 
until an order absolute for foreclosure had been 
passed. 

Held, farther, that no question of limitation could 
arise in respect of the mortgagor's application. 

Held, also, that no question of adverse possession 
arose in the case. 

Poresh Nath Mojumdar v. ftamjadu Mojumdar, 16 C, 
246; Ajudhin Pershad v. Baldeo Singh, 21 C. 818; 
Narayana Raddi v. Papayya, 22 M. 133; 8 M. L, J. 
205, Somesh v. Ram Krishna Choivdhry, 27 C. 705; 
4 C. W. N. 699, Raham Ilahi Khan v. Qhasita, 20 
A. 375; A. W. N. (1898) 78; Nihali v. Mittar 
Sen, 20 A. 446; A. W. N. (1898) 112; Salig Bam v. 
Muradan, 25 A. 231; A. W, N. (1903) 20; Nand Ram v. 
JBabaji, 22 B. 771 and Mnsammat Buta alias QoH v. 
Usman, 1 0. C. 91, referred to. 

Mahhan v. Bkagirath Pershad, 8 0. C. 33 and 
Jageshar Singh v. Raja Bhagican Bakhsh Singh, 

9 Ind. Cas. 387; 14 O. C. 10, explained. 

Appeal against the order of the District 
Judge, Fyzabad, dated 20th January 1914, 
reversing that of the Additional Munsif, 
Fyzabad, dated 31st May 1913. 

Babu Oopal 8ahat, for the Appellant. 

Pandit Qokaran Nath Misra, for the 
Respondent. 

JUDGMENT .—In this case the respond- 
ent’s ancestor executed on 7th June 1878 a 
mortgage by conditional sale in favour of the 
ancestor of the appellant and possession was 
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delivered to the mortgagee. On the 2nd 
June 1884 the mortgagee sued for and 
obtained a preliminary decree for foreclosure. 
The period within which the mortgagor was 
directed under this decree to deposit the 
amount due under the deed of mortgage and 
to redeem the mortgage; expired without 
the mortgagor making any payment. The 
mortgagee did not, however, apply for 
a decree absolute. He applied to the 
Court for formal possession. Ho notice 
of his application for formal possession was 
given to tlio mortgagor, and the Court 
proceeded to award him formal possession on 
the 20th February 1885. He was already in 
possession of the property under the terms 
of the deed of mortgage and the evidence 
shows that his name has continued to be 
entered in tlie revenue papers as a mortgagee 
in possession of the property, and not as a 
proprietor. Tu December 1912 the mort- 
gagor applied for permission to deposit the 
mortgage-money found due and for a 
re-transfer of the property. The mortgagee 
resisted this applicatiem. The Court of the 
Munsif disallowed the application on the 
ground tliat it was time-barred. The 
learned District Judge has reversed the 
order of the learned Munsif on the 
ground that no (piestion of limitation has 
arisen, and that according to tlie view of the 
law taken by the Higli Courts of Calcutta, 
Madras and Allahabad, the right to redeem 
subsists until an order absolute for foreclosure 
has been passed. Against this decision of the 
learned District Judge the present appeal was 
filed. It came on for hearing before the 
Judicial Commissioner, who in his order, dated 
26th May 1914, stated that there was a 
conflict of authorities as to the Law on the 
subject, which made the point of sufficient 
importance to necessitate its determination 
by a Bench and referred it to a Bench 
accordingly. 

In Poresh Nath Mojumdar v. Pamjadn 
Mojunular (1) a Bench of two Judges of the 
Calcutta High Court decided that in a fore- 
closure action the mortgagor could redeem at 
any time until an order absolute was made 
under section 87 of Act IV of 1882. They said 
at page 248: “The terras of section 86 have 
been taken apparently from the terms of the 

(1) 10 C. 246, 


decree which was formerly made in the Court 
of Chancery in England, and there is no 
doubt that under the procedure of that Court, 
the mortgagor was entitled to redeem, at any 

rate, up to the final order of foreclosure 

Apart, however, from the English cases, it is 
quite clear that the Legislature in enacting sec- 
tion 87 intended to give some effect to it, but if 
the respondent’s contention were right, this 
section would be of no effect, and section 86 
plus non-payment of the money would give a 
right of possession. Section 87 of the Trans- 
fer of Property Act provides that if the 
payment be not made w'ithin the time fixed 
in the decree, the plaintiff may apply to the 
Court for an order that the defendant, and 
all persons claiming through or under him, 
be debarred absolutely of all right to redeem 
the mortgaged property.’ That means that 
without such an order the defendant would 
not be debarred of all right to redeem the 
mortgaged property. The fact that the 
Legislature allowed the plaintiff to apply for 
such an order, shows that, without that order, 
the right to redeem would not be taken away 

It seems quite clear to us that the fact of 

the Legislature having made this provision, 
reciuiring an order absolute to be made, makes 
the earlier order simply an order 7im, and the 
mortgagor can at any time, until the order 
absolute is made, redeem his property.” 

The decivson in this case was referred to 
with approval in Ajudhia Pershad- v. Baldeo 
Singh (2). In Narayana Paddi v. Papayya 
(8) a Bench of two Judges of the Madras 
High Court held that in a case in which a 
decree for foreclosure had been passed, and a 
period of three months had been fixed for the 
discharge of the mortgage-debt and the 
mortgagor had made default, and in which 
the decree-holder had applied for and been 
placed in possession of the property, the 
mortgagor, tb whom no notice had been given 
of the decree-holder s application, had a right 
to obtain an extension of time for payment, 
because a second order or order absolute on 
application by the mortgagee for such an 
order was imperative under the Transfer of 
Property Act to enable the plaintiff to obtain 
possession of the property, and no such order 
had been passed. The decisions in 16 Calcutta 

(2) 21 C. 818. 

(3) 2% M. 133; 8 M- b. ^5, 
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and 22 Madras wero referred to with 
approval by a Bench of the High Court of 
.Calcutta in Somesh v* Uani Krifihna Olwwdhry 
(4). Maclean, C. J., stated at page 708 of 
that decision: ‘‘ These decisions are consistent 
with the old practice in Chancery in England, 
and with the present practice in the Chancery 
Division of the High Court in England, and 
it is, I think, reasonably clear that sections 86 
and 87 of the Transfer of Property Act are 
modelled on that practice and view of the law, 
or, perhaps I should say, recognised principles of 
eauity.” It was laid down by a Bench of the 
Allahabad High Court in Ilahi K/utn 

V. (rhmita (5) that the right of an ex-mort- 
gagee to proprietary possession dated from 
the date of the order absolute and not from 
the date on which the mortgagor had made 
default in payment of the amount due under 
the decree, and another Bench of the same 
High Court decided in Nihali\. MittarSenify), 
agreeing with the decision in 16 Calcutta aiul 
the previous decision of the Allahabad 
High Court mentioned above, tliat the 
mortgagor had a right to pay in the 
&,mouht due at any time until tlie decree 
had been brought to maturity by an order 
absolute under section 87, Act IV of 1882. 
A single Judge of the Allahabad High Court 
decided in 8alig Bam v. Muradan (7) that in 
a case in which a mortgagee had obtained a 
decree which was in effect a decree nisi 
under section 86 of the Transfer of 
Property Act and the mortgagor had failed 
to pay the money within the time limited 
by that decree, the mortgagor had a 
light to deposit at a later period than 
lhat fixed, as a decree absolute had not 
been passed under the provisions of section 
87. He referred with approval to the 
last quoted case of the Allahabad High 
Court and to the decision in 27 Calcutta. 
In Nand Ram v. Bahaji (8) the same 
principle was followed. In the case of 
Musammat But a alias Ooti v. Usman 
(9), Blennerhassett, J. C., following 
the decision in Poresh Nath Mapimdar v. 
Bamjndu Mojumdar (1), laid down that a 

. (4) 27 0. 706, 40. W.N. 699. 

(6) 20 A. 375 A. W. N. (J898) 78. 

6> 20 A. 446. A. W. N. (1898) 112. 

(7) 25 A. 231 A. W. N. (1903 20. 

(8) 22 B. 771. 

(9) 1 0. 0. 91. 
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mortgagor could defeat foreclosure b 3 > 
paying money due under the decree so 
long as an absolute decree had not beeil 
P'l.ssed against him. 

Against the above rulings the learned 
Counsel for the appellant has referred us 
to two rulings of Benches of this Court, 
The first is contained in Makhan v, 
Bhagirath Pevshad (10). In that case a 
certain Baid Nath obtained a decree under 
section 86 of the Transfer of Property 
Act, which provided that if the amount found 
due on the mortgage on the 20th January 
1888 were not paid on that date, the mortgage 
would be foreclosed and the defendant be 
absolutely debarred of all right to redeem 
the property included in the mortgage. 
On the 19th January 1888 the mortgagor 
applied for an extension of the time fixed 
for paymant, and tlie mortgagee consented 
to an extension of four months on condition 
tliat he obtained possession of the property, 
which he agreed to suri'endor if the 
amount were paid within that period. An 
extension of four months for payment was 
granted and the mortgagee obtained and re- 
mained in possession of the property to 22ncl 
January 1902, no part of the mortgage -debt 
having ever been paid. On the 22nd January 
1902 the plaintiffs sued the defendants for 
redemption of the property on payment of 
what was due on the mortgage under the 
terms of the decree on the 25th February 
1888. The Bench found that the former 
mortgagee had been in possession of the 
mortgaged property since the 18th June 
1888 as absolute owner and thus had 
been in adverse possession for more than 
12 years before the suit was instituted. 
They further found that the effect of 
certain orders which were passed by the 
Court in 1888 placed the mortgagee in 
po.ssession as proprietor. The present 
appeal was at first argued on an interpretation 
of this ruling to the effect that it laid 
down that the right to redeem became 
extinguished upon the expiration of the 
period allowed in the preliminary decree. 
But we are of opinion that this is not a 
correct interpretation of the decision in 
question. We do not find that this 
decision is in conflict with the mass of 


(10) 8 O, C. 33. 
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rulings already quoted to the elfect that 
the right to redeem subsists until an 
order absolute has been obtained. The 
facts in the case quoted in Makhan 
V, BhagircUh Pershad (10) were peculiar, for 
there it appears that the mortgagor of his own 
♦accord placed the mortgagee in possession 
of the property as proprietor on a 
distinct understanding as to his 
right to recover possession by payment of 
the amount due on the mortgage and 
that the Court executing the decree did 
no more than sanction this arrangement 
between the parties. Here the case is 
very different. The mortgagor has never 
consented to proprietary title passing to 
the mortgagee and the Court never 
conferred proprietary title upon him and 
the mortgagee has not had his name 
entered as proprietor and asserted title 
to proprietary rights. 

Thus in the present case no question of 
adverse possession arises, as has been 
rightly laid down by the leaimed District 
Judge. Wo have still to consider the 
effect of a further decision of a Bench of 
this Court in JagesUar Singh v. Tlaja 
Bhagwan Bahhsh Singh (11). In that case 
the appellant obtained a decree for redemp- 
tion on the 1st November 1904 against the 
respondents in which the period fixed for 
payment of the mortgage -money was six 
months. That decree was finally affirmed 
by the Judicial Commissioner on the 9th 
July 190G. On the 8th July 1909 the 
decree-holder deposited in Court the amount 
payable under the decree and on the 13th 
July 1909 he presented an application 
praying that he might bo placed in pos- 
session of the mortgaged property. The 
application of the 13th July 1909 was 
held to be governed by Article 182 of the 
first Schedule to the Limitation Act of 
1908, and it has been argued that on an 
analogous process of reasoning the applica- 
tion made by the mortgagor in this case is 
time-barred. But we are of opinion that 
the point for decision in that case is 
distinct from the point raised in the pre- 
sent appeal. Here the mortgagor is not 
asking for execution of a decree or order 
of any Civil Court not provided for by 
Article 183 or by section 48 of the Code 


of Civil Procedure of 1908. The Article 
refers t(j execution of decrees or orders. 
The mortgagor is not asking for the exe- 
cution of a decree or order. Only the 
decree-holder could ask for execution. The 
mortgagor is asking permission to deposit 
money due from him. Article 183 also 
does not affect this case. We have been 
asked to apply Article 181 and to treat 
the request of the decree-holder as an ap- 
plication for which no period of limitation 
is provided elsewhere in this Schedule or 
by section 48 of the Code of Civil Procedure. 
,In our opinion this Article also does not 
bind the case. The right to apply was a 
continuing right. The mortgagor was, ac^ 
cording to the view of law taken by all 
High Courts and by our own Courts, 
entitled to pay in the amount duo under 
the decree nisi at any time until an order 
absolute was passed and his application is 
not barred by limitation. This disposes of 
all the grounds raised in the appeal. 

We, therefore, dismiss this appeal. The 
appellant will pay his own costs and those 
of the respondent. 

Appeal dismissed. 


MADBAS HIGH COURT. 

Second Civil Appeal No. 1394 of 1912. 

August 6, 1914, 

Present: — Mr. Justice vSadasiva Aiyar and 
Mr. Justice Napier. 

K. M. P. PARAMBSWARAN NAMBUDRI- 

PAD AND OTHERS — PLAINTIFFS — APPELLANTS 
versus 

K. M. S. SANKARAN NAMBUDRIPAl) 

AND OTHERS — DEFENDANTS — RESPONDENTS. 

Limitation Act (IK of 1908), s. T - Discharge"-^ 
Meaning of Malabar tarwad'- Kama van’s impugned 
— Right to give discharge. 

The term “discharge” in section 7 of the Limita- 
tion Act is not confined merely to pecuniary liability, 
but includes also “release of rights to immoveable 
property,” 

Ahinsa Bihi v. Abdul Kader Saheb, 25 M. 26, fol 
lowed. 

A suit to have a karnavan’s alienation declared 
invalid, if brought ton years after the cause of action 
arose, is barred by limitation whether it falls 
under Article 91 or Article 120 of the Limitation 
Act, 


(11) 9 Ind. Oaft. 337; 14 0. 0. 10. 
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Where no fraud is proved as against a hauiavan, 
he sufficiently represents the tanvnd and can give 
a valid discharge oven on behalf of the minor 
members of that tancad. 

Meloth Kannan Natr v. Kodath Kammnran Nairy 
22 Ind. Cas. 609; 1 L. W. 102; (1914) M. W. N. 231, 
followed. 

Where he can give such a discharge, section 7 (2) 
of the Limitation Act has no application. 

Napier^ — Where the act impugned is that of the 
fcamavaii^ it is doubtful whether ho could be said to 
be able to give discharge within the meaning of 
section 7, clause (2), of the Limitation Act. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar, in Appeal Suit N'o. 585 of 1911, pre- 
ferred against that of the District Munsif 
of Ohowghat, in Original SuitKo. 105 of 1910. 

Mr, T, JR>. Hamachamlra Aiyar^ for the 
Appellants. 

Mr. 0. V. Anantha Krishna Aiyar^ for the 
Hespondents. 

JUDGMENT. 

Sadasiva Aiyar, J. — Plaintiifs Nos. 2 to 
5 are the appellants. The suit was brought 
by tlie appellants and 15 other members of 
their tar wad for a declaration that the 
karar executed by the plaintiffs’ karnavan, 
the 1st defendant, in favour of the 2nd de- 
fendant in 1899 acknowledging the right 
of the 2nd defendant’s tarwad to a half 
share in the nraima right in the plaint 
devastvom, was obtained by the 2nd defend- 
ant by fraud, etc., and that the said agree- 
ment is not binding upon the plaintiffs’ 
tarwad. The plaint also contained a prayer 
for an injunction restraining the 2nd defend- 
ant and the members of his tarwad from 
interfering with the devasicoin affairs. The 
suit was brought in 1910. 

The lower Appellate Court dismissed the 
plaintiffs’ suit on three grounds; (a) that the 
suit is opposed to the provisions of section 42 
of the Specific lielief Act, 1 of 1877; (6) that 
the plaintiffs could not bo allowed to amend 
the plaint so as to bring the prayers in the 
plaint into conformity with section 42 of 
the Specific Relief Act; and (c) that the suit 
is barred by limitation. It is unnecessary 
to go into the first two questions for the 
purpose of the decision of this second appeal. 
I might, however, remark that under the 
new Civil Procedure Code, Act V of 1908, 
Order VI, rule 17, all amendments ^^shalL 
he made^' as may be necessary for the purpose 
of 4eteni^ining the real (question iq Contro- 


versy between the parties; and I think that 
the cases decided before the enactment of 
the new Civil Procedure Code, ruling that 
it is not desirable to allow amendments at 
a very late stage or so as to oust the juris- 
diction of the Court in which the suit was 
instituted, are no longer of much value on* 
the question of the amendment of plaints. 

On the question of limitation I think that 
the lower Appellate Court has taken the 
right view. This suit was brought more 
than ten years after the date of the agree- 
ment, Exhibit A, and the reliefs claimed in the 
plaint bring this suit under one or more of 
the following heads : — (a) a suit to cancel 
or set aside an instrument (Article 91, Limi- 
tation Act of 1908), (h) a suit for an injunc- 
tion, (r) a suit for a declaration, (rZ) a suit 
for which no period of limitation is expressly 
provided for. Under whichever head the suit 
is placed, the limitation is either three years 
under Article 91 or six years under Article 
120. The suit is, therefore, clearly barred 
unless the plaintiffs could take advantage 
of the saving provisions contained in sections 6 
or 7 of the Limitation Act, 1908, corresponding 
to sections 7 and 8 of the old Limitation 
Act, 1877. It is admitted that section (> (old 
section 7) does not apply, because all the 
plaintiffs are not minors. Hence section 7 
(old section 8) is relied upon. 

Section 7 is as follows : — “Where one of 
several persons jointly entitled to insti- 
tute a suit or make an application for the 
execution of a decree is under any such dis- 
ability, and a discharge can be given without 
tlie concurrence of such person, time will 
run against them all: but, where no such 
discharge can be given, time will not run 
as against any of them until one of them 
becomes capable of giving such discharge 
without the concurrence of the others or 
until the disability has ceased.” It has been 
settled by a long course of decisions that the 
term discharge” in this section is not con- 
fined to dischage of a pecuniary liability of 
the defendant, but includes release of rights 
in immoveable property and other rights 
which may belong to the plaintiffs. Now 
in such a case as the present, who* are the 
several persons “jointly entitled to institute 
a suit” for the reliefs now claimed? It is 
clear that this suit is brought, not on behalf 
of the plaintiffs individually, but on behalf 
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of the whole tarwad including the karnavan, 
the 1st defendant. The suit being based 
upon fraud, misrepresentation and undue 
influence, the 1st defendant himself could 
have brought the suit on behalf of the tanoad 
and he is clearly one of the several persons 
jointly entitled to institute this suit. I shall 
assume tliat the senior adult anandravan 
does not stand in the position of an elder 
brother in a Hindu family (who is the da 
onre manager of the family affairs after 
the father’s death) and can give valid 
discliarges in certain circumstances so as to 
be binding on liis minor younger brothers. See 
DomLaawmi Rirumadan v. Nondisami Saluvan 

(1). There is, however, the karnamn himself 
who is jointly entitled to institute a suit, 
could always give a valid discharge under 
proper conditions and hence 1 am inclined 
to hold that the 2nd clause of section 7 of 
the Limitation Act which comes into force 
only whore no discharge can be given by 
any of the persons jointly entitled to insti- 
tute a suit, cannot be relied upon by the 
appellants in this case. The appellants’ 
learned Vakil (Mr. T. R. Ramachandra 
Aiyar) quoted the decision of xilinisa Bibi 
V. Abdul Kculer Saheb (2) as in his favour. 
In that case C, one of four partners, died in 
1891 and the partnership became dissolved. 
In 1898 tlie legal representatives of G 
brought the suit against the surviving part- 
ners (and others) for an account and for a 
share of the profits of the dissolved partner- 
ship. One of the legal representatives of G 
(the 8rd plaintiff in the case) was a minor. 
It was held that the suit was not barbed as 
against any of the plaintiffs, as G was a 
Mussalman and' his two adult heirs could 
not give a valid discharge on behalf of the 
3rd plaintiff (minor) and hence section 8 
of the old Limitation Act, 1877, (pre.sent 
section 7) saved the bar of limitation in 
favour of all the plaintiffs. The decision 
in that case seems to me, however, not to 
be helpful to the plaintiffs in this case, for 
one of the persons jointly entitled to bring 
this suit, namely, the 1st defendant, could 
give a valid discharge; whereas in Ahinsa 
Bibi V. Abdul Kader Saheb (2) neither of 
the two adult plaintiffs who brought that 

(1) 21 Ind. Oas. 410; 14 M. L. T. 401; 26 M. L. J. 
405. 

(2) 26 M. 


suit could have given a valid discharge. 

If the cause of action to set aside the 
karnavan' 9 alienation arose out of the fraud 
of the karnavan directed by him against 
the tarwad, then the tarwad, by the very 
nature of the karnavan' s act, cannot (it may 
be argued) be any longer represented by 
that karnavan so far as steps necessary to 
be taken to get rid of the effect of his said 
action are concerned and hence he cannot 
be said by the necessities of the case and 
under those peculiar circumstances to be 
entitled to grant a discharge on behalf of 
the tarwad in respect of sucli rights. But 
the present is not such a ca.sc, the plaint 
alleging not any fraud perpetrated by the 
karnavan as the cause of action but fraud, 
etc., directed against him and against the 
tarwad represented by him (see para- 
graphs 5 and 6 of the plaint). 

Even if I am going too far in holding this 
view that the karnavan himself continues to 
represent the tarwad as regards the power 
to give a discharge in connection with a 
claim arising out of his unauthorised acts, 
it seems to mo clear that the karnavan acting 
\vith nil the adult male members of the family 
must fully represent the tarwcui in respect 
of such power of discharge. That all the 
adult members fully represent the tarwad 
in the matter of the family karars cannot be 
disputed. There is even a presumption 
that the karnavan and the senior anandra- 
ran fully represent the tarwad in respect of 
alienations of tlie tanvad properties. In 
Meloth Kanuan Nair v. Kodath Kammaran 
Nair (3) it was held that the convsent of the 
karnavan and of the senior anandravan in 
age is very strong evidence that the tarwad 
as a whole gave a valid consent. In the 
present case, as the karnavan and all the 
adult members of the family fully represent 
the tarwad including the minor members for 
all purposes, they fully represented the tarwad 
for the purpose of giving a discharge also 
and the latter part of section 7 of the Limi- 
tation Act, 1908, clearly applies and this suit* 
was rightly held by the lower Appellate 
Court to be barred by limitation. 

I would, therefore, dismiss the second 
appeal with costs. 

(3) 22 Ind. Cds. 600; 1 L. VV. 102; (1914) M. W. 
N. 23L 
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Napier, J; — T concur with my learned 
bi^other that the suit was rightly held to be 
barred by limitation, the circumstances being 
those referred to in the latter part of his 
judgment, but with great respect to his far 
wider experience, I should hesitate to hold 
that a karnavcm whose contract was sought 
to be impeached could by himself be held to 
be able to give a discharge within the mean- 
ing of the section. 

Appeal lUsmlssed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Civil Revision Petition No. 2 of 1918-14 
OF SiTAPUR District. 

March 27, 1914. 

Present: — Mr, Tweedy, J. M. 

SHI AM BIHARI — O ly k ctor — Appe leant 
versus 

BHAGWATI SINGH-^Applioant— 
Respondent. 

Hindu Law —Mahsiut dying without validly nomimt- 
iny hin succeseor^ effect of - Appoint me ntf power o/, 
reverting to family of founder of truxt ^ U. P. Land 
Hevenue Act {III of s. - Mutuhon of 7iames 

— Possetision to be by virtue of eucceesion. 

Where a in ah ant niHkea no vaild noTninatum of 
his successor, the power of appointment reverts to 
the author of the trust or to his successors. 

Ill mutation cases, the question of possession does 
not arise unless there is evidence of succession. 

Appeal against the order of the Commis- 
sioner, Lucknow, dated 28rd September 1918. 

FACTS.— The facts of the case clearly 
appear from the order of the Commissioner, 
which was as follows : — 

Shiam Bihari, objector, appellant, made 
a claim to be a mnliant in charge of pro- 
perty endowed on a Thokurji in succession 
to his father Govind Prasad who had died. 
The original entry was in the name of the 
late mahant. Both the lower Couits have 
found that this was incorrect and that it should 
have been in the name of the Thakurji 
under the sarharahkarship of the mnhayit. 

The Court of first instance has found 
that the appellant’s claim for succession to 
his father is made out and has ordered 
entry accordingly in accordance with the 
amended form. The Court of first appeal 
has found that the late mahant failed to 
nominate a successor and hence appellant’s 
claim to succeed is biased on no title" and 


he is a mere trespasser. The fact that he 
is the son of the late mahant confers on 
him no claim whatever. 

It is against this finding that appeal is 
made. 

I accept the finding of the two lower 
Courts that the form of entry has been 
wrong hitherto and that the entry must 
be in the name of the thakurji, and hence 
it is a question of whether appellant can 
have his name entered as sarbarahkar, I 
also agree with the Court of first appeal 
that there is no satisfactory proof tbut 
the late mahant nominated appellant as his 
successor. The fact that his son came 
forward as a claimant is good proof of 
this. But the question then arises as to 
who is to be recorded as the sarbarahkar. 
The Court of first appeal has dealt with 
this question rather summarily. I have 
heard full argument on the point. It is 
pointed out that under Hindu Law, page 
570 of 6th Edition, when the mahant makes 
no valid nomination of his successor, the 
power to appoint a manager reverts to the 
author of the trust or to his successor. 
This view is held in Raj Krishna Bey v. Bipin 
Bihari Bey (1). No ruling opposed to it is 
produced. Hence this must be held to be 
the settled law on the subject. Appellant 
is a trespaser. I agree with the decision of 
the Court of first appeal. I dismiss this 
appeal with costs and Pleader’s fees at Rs. 8. 

Mr. ][. C. Butt, for the Appellant. 

Mr, Bt. G. H. S. Jackson, fnr the Respond- 
ent. 

OlfDER. — I am not prepared to say tliat 
the decision of the lower Appellate Court is 
incorrect. They have found as a question 
of fact that there was no valid nomination and 
assuming that this finding is correct, the find- 
ing whicli pleads that the power of appoint- 
ment reverts to the family of the founder of the 
trust is good law. 

The strongest point in appeal is the ques- 
tion of possession, but as the Deputy 
Commissioner has rightly pointed out, the 
question of possession does not arise unless 
there is evidence of succession, and good 
grounds have been given for holding that 
there was no succession. 

The appeal is dismissed with costs and 
,Rs. 10 Pleader’s fees. 

Appeal dismissed. 

(f) 18 Ind. Cue. 961; 17 C. L. J. 189; 4a C. 261. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1270 of 1913. 
April 17, 1914. 

Present: — Mr. Justice Tyabji and 
Mr. Justice Spencer. 

S. KRISHNA PATTER—Dependant No. 1 
— Appellant 
versus 

RAMA.SAMI PATTER’S wipe SINNA- 
PONNU alias ALAMELU AMMAL and 
ANOTHER — Plaintiff and Defendant No. 2 — 
Respondents. 

Hindu law — Widoiv — Maintenance, whether charge ov 
whole family property or on husband's share only — 
Charge, when and hoio arises — Alienee of property, 
liability of — Attachment, right created by — Suit by one 
widow for declaration of charge — Co-widow, whether 
necessary party. 

A Hindu widow has a right to got her husband’a 
eatato charged with her maintenance, but she must 
make a formal assertion to obtain recognition. Waste 
or improper alienation of her husband’s estate w'ith 
the very object of depriving her of her subsistence is 
invalid, and the purchaser who joins in the effort to 
defeat her rights is under certain circumstances 
himself liable to the charge. 

Deendyal Lai v. Jugdeep Narain Singh, 4 1. A. 247; 

3 C. 198; 1 C. L. R. 49; 3 Sar. P. 0. J. 730: 3 Siith. 
P. 0 J. 408; 1 Ind. Jur. 504 (P. C.), referred to. 

Tlio right of maintenance of a llindn widow against 
persons other than her husband or son rests upon 
their ]>ossession of family property in w'hich her 
husband had a share. 

Mongol a Debi v. Hinanath Bjse, 4 B. L. R. (O.C J.) 
72, 12 W. R. (O. (J.) 35; Srimati Bhagabati Dasi v. 
Kanaihil Mitter, 8 B. L. R. 225; 17 W. R. 433 Note; 
(Jann v. Chandramani, 1 A. 262; Maina v. Bachchi, 
28 A. 655; 3 A. L. J. 551; A. W. N. (1906) 165; Kiiloda 
Prosod Chottei fee v. Jogeshor Koer, 27 194; Sham Lai 

V. Banna, 4 A. 296 at p. 298; A. W. X. (1882) 42; 6 
Ind. Jur 594, Gar Viyal v. Kaunsiht, 5 A, 367; A. 

W. N. (1883) 65, L'tlx'shmnn Itimchandia Joshi v. 
Sat yabhnmnbai, 2 B. 494; Gnkahlas Gopaldas v. 
Pnranmal Premsukhdos, 10 C. 1035; 11 1. A. 126 
(P C.); 8 Ind. Jur. 396; 4 Sar P. C. J. 543; Lakshman 
v. S irasratibai, 12 B. ll. C R. 69 at p. 71; Heera Lai 
V. Mnsammat Kousillah, 2 Agra Rep. 42, liam- 
achandra v. Savifribai, 4 B. H. C. R, (A. C. .1.) 73 
and Jamiyatram Ramchandra v. Parbluidas Hath, 9 B. 
11. C. R. 116, ffdlowod. 

The more attachment of a property before it is 
charged for maintenance creates no right or title 
in the attaching creditor. 

Soobul C hander Law v. Rassick Lall Mitter, 16 C. 
202 and Moti Lai v. Karrabuldin, 25 C. 179(P. C.); 24 
I. A. 170; 1 C. W. N. 639, followed. 

In a suit by a witlow for declaration that she has a 
charge for maintenanco on certain property, the co- 
widow is not a necessary party. 

Per Tyabji, J. — The Court has power to c’-^argo the 
whole of the joint family properly for a widow’s 
maintenance, though lier deceased husband’s share 
in the proiH>rty in fixing the amount of maintenanco 
will naturally bo taken into consideration 

Per Spencer, J. — The wholo family property remains 


liable for the widow’s maintenance, provided that 
the portion charged does not exceed her husband’s 
interest therein. 

Subrayala Chetty v. Ko malavalli Thayaramma, 10 
Ind. Cas. 347; 35 M. 147; 21 M. L. J. 493; 10 M. L. T. 
1; (1911) 2 M. W. N. 148, followed. 

Where the estate of the husliand of a Hindu widow 
was attached in a simple money-decree prior to 
her decree for maintenance, but was sold after the 
decree was passed: 

Held, that the decree was binding on the purchaser 
and created a charge on the estate. 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suits Nos. 881 and 903 of 1912, preferred 
against that of the District Munsif of Alatur, 
in Original Suit No. 394 of 1911. 

Mr. U. F. Anantha Krishna Iyer, for the 
Appellant. 

Mr. /. L, Bosario (with him Mr. K, 
Govinda Marar), for the Respondents. 
JUDGMENT. 

Tyabji, J. — The appellant is the sole 
surviving male member of a joint Hindu 
family. The respondents are widows of the 
appellant’s paternal uncle, who was the 
manager of the family during his life-time. 
I will refer to the parties as appellant and 
respondents throughout and will include in 
the term appellant his predecessor-iii-title, 
unless the appellant’s predecessor-in- title has 
to be distinguished from the appellant. 

The appellant claims to derive his title to 
the property mentioned in the plaint from a 
Court sale of the property which, it is 
common ground, originally belonged to a 
joint Hindu family. His contention is that 
he has purchased it free of any charge or 
encumbrance and is entitled to hold it so. 
The sale was hold on 28th October 1902 in 
execution of a simple money-decree obtained 
in a suit (Original Suit No. 4 of 1900) 
against the late manager of the family. The 
property had been attached on or about 
19tli August 1902, though the sale did not 
take place till 28th October 1902. This was 
the earliest of tlie three suits which it is 
necessary to mention. 

The 1st respondent claims that the pro- 
perty is in the hands of the appellant, sub- 
ject to a charge for her maintenance. The 
charge was created by a decree, dated 19th 
September 1902, in a suit by the respondent 
for maintenance (Original Suit No. 264 of 
1902) which was instituted against her 
husband as such manager. This was the 
second of the three suits. 
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AfteP obtaining the decree charging her 
maintenance on the family property the 1st 
respondent applied for attachment of the 
property. The appellant then objected to 
the attachment on the following grounds (see 
Miscellaneous Petition No. 29^ of 1910): — 
“(1) that he is not in possession nor enjoyed 
nnjr of the deceased judgment -debtor’s assets; 

* (2) that the decree is not binding on him; 

“(3) that as the judgment-debtor’s rights 
over theproperty were sold away in 1902 they 
are no longer liable for his debts and that ho 
(respondent) is in possession by purchase 
for valuable consideration.” 

In Miscellaneous Petition No. 2934 of 1910 
the appellant’s claim was allowed on the 
ground that the 1st respondent had no 
charge on the property till the date of the 
decree in her favour, i. 19th September 
1902, and that as the attachment of the 
property by the appellant’s predecessor- in- 
title was made on 19th August 1902, prior 
to the decree, the attachment must prevail. 

On this the 3rd suit was filed. The pre- 
sent appeal arises out of this 3rd suit. The 
1st respondent seeks in this suit a declaration 
that by reason of the charge created in the 
2nd suit, she is entitled to have the pro- 
perties sold, in other words, that the pur- 
chase by the appellant’s predecessor-in-title 
was subject to her , charge, and that the 
appellant must hold the property with tlio 
same limitations. 

The appellant relied on (1) his sale 
certiticate, (2) on a certain mortgage, Exhibit 
IV, dated 8th May 1899. The mortgage 
does not affect the other question; there was 
no issue as to its existence or validity or as 
to whether it must have precedence over the 
maintenance charge: Gokaldas Oopaldas v. 
Furanmal Fremsiikhdas (1). The mortgage 
can have no practical effect on the rights 
of the appellant and 1st respondent, unless 
it is held that the 1st respondent can succeed 
in her contention. It has, however, been 
held that the mortgage does exist and there 
are no cross-objections on the point. I 
will, therefore, not refer to it any further. 

Under the circumstances the priority has 
to be determined between (l) the 1st re- 
spondent’s decretal charge for maintenance 
as a widow, and (2) the appellant’s sale 
which was later than the decree charging 

(1) 10 0. 1035; 11 LA. 126 (P. C.); 8 Ind. Jar:896j 
4Sar. P.C.J.643. 


the properties, but which was in pursuance 
of an attachment prior to the decree. 

The appellant claims that the property has 
been derived by him through such a trans- 
feree for consideration as is referred to in 
section 39 of the Transfer of Property Act, 
and that, therefore, in his hands the property 
is not subject ter any charge. 

The considerations affecting the deter- 
mination of these questions may be grouped 
under the following heads: (1) the nature 
of the Ist respondent’s claim before and 
after she had obtained the decree in the 
2nd suit charging the properties with her 
maintenance; (2) whether for this purpose 
the 1st respondent’s rights must be con- 
sidered (u) to date back to the time when 
she instituted her suit for maintenance or 
(t) on the footing that her charge was created 
at the date of the decree and (3) if the 
latter, then whether or not the attachment 
protected the appellant against any charge 
being created by such a decree as the re- 
spondent obtained; (4) the nature of the 
claims of the decree-holder in Original Suit 
No. 4 of 1900 — the first suit — with reference 
to the 1st respondeipt’s claim; and (5) 
whether the 1st respondent’s right must in 
any event prevail against the whole of the 
co-parcenary property or only against such 
part of it as would have come to her husband’s 
share on partition. It will not be necessary 
to deal with all these questions seriatim. 

With reference to tlie nature of a widow’s 
claim for maintenance w'e have the benefit 
of the judgments of Westropp, C. J., and 
West, J., in Lakshman Jtamchandra Joshi 
V. Satyabhamahai (2). 

In that case the question was whether the 
widow Satyabhamahai could claim to have 
a charge for maintenance (1) on imoperty 
sold by her deceased husband’s brother 
Mahadeo to the 2nd defendant (Lakshman) 
and (2) on part of the same property re-sold 
by the 2nd defendant to 3rd defendant 
(Vishnu). It was admitted that both the 
original purchaser (the 2nd defendant) and 
the purchaser from him (3rd defendant) had 
notice of the widow’s claim (page 498). 

Westropp, C. J,, held that notice of the 
claim was not conclusive; because the 
widow’s rights could not be put on a 


(2) 2 B. 494. 
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higher footing than the sons; and because 
when ancestral property devolves upon the 
widow, she would not only be justified, but 
it would be her duty, to apply it if necessary 
in payment of the debts (not contracted for 
immoral purposes) of her deceased husband 
or of his father or grandfather: so that for 
the purpose of paying such debts, the mort- 
gage and sale would be valid as against the 
widow, whether or not the transferee had 
notice of her claim for maintenance. Westropp, 
C. J., refrained from expressing any opinion 
as to the rights of a widow who obtained a 
decree against the family estate for pros- 
pective maintenance, if subsequently the 
creditors of her Iiusband or of his father or 
grandfather instituted an administration 
suit against her and the surviving parceners 
praying a sale of the estate, and 
application of the proceeds in payment 
of the debts due to creditors by lier husband 
or liis father or grandfather. 

West, J., ‘pronounced an elaborate 
judgment dealing with tlie question on 
first principles. All tlie elements of the 
right of maintenance are considered in that 
judgment— elements wliich, I think, must 
be adverted to. For thougli section 89 
of the Transfer of Property Act was 
enacted after the decision, yet the section 
refers to the defeating and enforcing of 
the right to receive maintenance: the nature 
of tlie right must, therefore, be fixed as 
a preliminary to the construction of the 
section. 

West, J., in the first place referred to 
the conflict between Lakshman v. Saras cat ibai 
(8), where the maintenance of a Hindu 
widow was held not to be a charge on 
property in the hands of a bona fide pur- 
chaser from her late husband’s successors, 
and to ITeera Lai v. Musammat Koiislllah (4), 
BamohatiJra v. SavitribaC (5), which seem 
to lay down tliat the widow has such a 
charge. In the result ho thought it 
desirable to examine more at large the 
topic of the Hindu widow’s maintenance 
in relation to the family estate. In the 
course of such examination he traces the 
right of maintenance through four stages: 
(1) the right of a wife against her hus- 

(3) 12 B. IT. C. R. 69 at p. 71. 

(4) 2 Agra. Hop. 42. 

(6) 4 B. n. 0. R., A. C. J. 73. 


band; (2) the right of a widow (a) 
against sons, whether they be her own 
sons or of her deceased husband by another 
wife, (6) against the co-parceners of her 
deceased husband, who are not his sons 
and (c) against a .sole surviving co-parcener 
not being a .son. 

He cites Jimutavahana^ that a wife 
acquires an interest in her husband’s pro- 
perty. He points out, liowever, that on 
the one hand her interest in her husband’s 
property must be considered to be of a 
.secondary nature for four reasons to which 
I add a fifth from Sham Lai v. Banna (G): 
(i) according to Maim (Chapter VI 11, PI. 
416) the wife is ranked along with a son 
and a slave as incapable of having wealth 
exclusively her ownt, (ii) ApastambaJ 
denies tliat a partition can take place 
between husband and wife because of the 
essential unity of the married pair, (iit) 
Maim (Chapter V, PI. 148) and Narada 
alike insist on the dependence of women 
(iv) Jimutavahana says there is neither 
partition nor co-parcenary, t.e., membership 
of a joint Hindu family with the mothor§, 
(r) “the author of Viramitrodayall 
does not apparently consider there is 
any real ownership on her part; he 
says: ‘^Her right is only fictional, but not 
a real one: the wife’s right to the hus- 
band’s property, which, to all appearance, 
.seems to be the same (as the husband’s 
right) like a mixture of milk and water 
is suitable to the performance of acts 
which are to be jointly performed, but 
is not mutual like that of the brothers; 
hence it is that there may be separation 
of brothers, but not of the husband and 
wife; on this reason is founded the text, namely, 

Partition cannot take place between 

the husband and wife’ ; therefore, it cannot 
but be admitted that on the extinction 

(6) 4 A. 296 at p. 298; A. W. N. (1882) 42; 6 Ind. 
Jur. 594. 


♦Dayabhaga, Cli. XI, Soc. I, PI. 26; Jagarniatii, 
Seo Ooleb. Dig. Bk. V, Cb. VIII, Sec. I, PI. 415; See 
also Sniriti Chatidrika, Ch. IV, PI. 9; Ch IX 
Sec. 2, PI. 14; Ch. II, Sec. I, PI. 19. * 

fVyav. Mayiikha, Cli. IV, Sec. 10, PI. 7; Smriti 
Chandrika, Ch. 9, Sec. 1, PI. 12, 13. 

XOoleb. Dig., Bk. V, Ch. II, PI. 89. 

§Dayabaglja, Cli. XI, Sec. 1, PI. 30. 

11 Cited in Shamlal r. Banna, 4 A. 296 at p. 298i 
A. W. N. (1882) 42j 6 lud. Jur. 694. 
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of the husband’s riprhts the extinction of the 
wife’s rights is necessary.” 

Yet on the other hand West, J., points 
out (p. 504) that (t) the wife’s interest 
has been deemed enough to entitle her to 
an equal share with sons when her hus- 
band makes a partition of his property,* 
and (iV) the removal of the superior 
and dominant interest of the husband 
appears to have been recognised by, at 
least, some of the Simritis as bringing 
out the wife’s right into greater definite- 
ness;” so that the widow’s interest may 
be higher than the wife’s. As examples 
of the recognition, he refers to Narada 
(Part 1, Chapter III, 39, 40) assigning 

“to the widow a general control of the 
estate in priority even to sons,” and Manu 
(Ch. IX, 104) making the widowed mother’s 
consent necessary for partition by her sons 
during her life-time. 

In the result he concludes that the nebulous 
interest of the wife in her husband’s 
estate during his life-time becomes some- 
thing more definite and more important 
on his death. 

I might pause here a moment to 
allude to the analogous development of 
the law relating to the maintenance 
of a wife and widow in Muhammadan Law. 
The wife’s claim to maintenance being 
a personal claim against her husband 
was (according to the earlier Quranic 
rule) continued on the death of the 
husband in the same form as a claim 
for a year’s maintenance out of his estate 
(Quran, II, 241): later this right was 
devel(^ed into a claim more definite and 
important, a right to inherit a share of 
the estate (Quran, lY, 15, 16). A 
similar process took place with the 
parent’s right: the claim to maintenance 
developed and became transformed to a 
right to inherit a definite fraction of the 
estate (Quran, II, 176, IV, 12), 

It would seem, however, that while the 
stages through which Muhammadan Law 
has developed are perhaps more clearly 
marked and easier of being historically 
fixed, they alno led the rights of the 
widow to a point of crystallization denied to 


* 4 Coleb. Dig., Bk. V, Ch. II, PI. 87, 88. 


her in Hindu Law. Yet in Hindu Law 
likewise several stages may be noticed. 
Thus, according to Jimutavahana, the 
rights have acquired greater solidity as 
against brethren than as against the 
superior claims of a son, grandson, or 
grand-grandson. Tlie latter through the 
operation of special texts in their favour 
have succeeded in keeping the rights of 
the widow in a state of fluctuation. Hut 
according to the Mifal'slmm tlie rights 
against all co-parceners are undeveloped to 
any more substantial form than a claim to 
maintenance. In one respect the l^ayahhaga 
and the Mitaksham systems have . operated 
in opposite directions. For under the Mltak- 
sham tlie doctrine of survivorship and 
the allied doctrine that sons like all 
joint owners acquire an interest in tlie 
ancestral property by birth, give to the 
sons an ownership antecedent to the rights 
of the widow as such. And yet as against 
the sons she has the right to an equal sliare 
in partition; to this right I am going 
presently to refer. 

For fixing the nature of the rights of the 
widow as against the sons of the late owners 
West, J., refers to tlie following considera- 
tions, the first six tending to enhance tlie 
widow’s rights and the otlier two showing 
their limitations: — (1) Narada assigns to lier 
a general control over her deceased Jiusband’s 
estate in priority even to sons ; (2) Manu 
makes her consent liecessary for partition 
by her sons; (3) she has the right of absolute 
disposal over the property that is allotted 
to her ill such partition ; (4) she is not 
allowed any such veto over partition by the 
sons ill modern Hindu Law as is adjudged 
to her by Manu, yet when there is a par- 
tition her share is equal to that of a son 
and not a mere equivalent for maintenance;* 
(5) as a consequence of this where a 
partition suit is instituted by the sons, the 
mother is a necessary party and where the 
suit is by others than the sons, the Couri 
insists on a provision for suitable maintenance 
for her, as a necessary preliminary or in- 
gredient in the decree for partition, so 
that the Privy Council, while holding in 


#Maim cited, Coleb. Dig, Bk 8, Ch. IV, PI. 397, 
Coimu. Vyasa, quoted in the Vyavaharn Mayuka, Ch. 
TV, Sec fV, PI. 19. 
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Deendyal Lai v. Jngdeep Narain Stngh (7) 
that a purchaser at an execution sale of the 
father’s interest had acquired a right only 
to a severance of his share as distinguished 
from the son’s, recognises that, in the par- 
tition to bo thus made, the wife also of 
the judgment-debtor, if he had one, might 
be entitled to an allotment; (6) precisely 
the same word blinrtavyum' is used by 
Yajnavalkya to express the claim of pei'- 
sons who are excluded from a share and 
of their wives, and the same verb is used 
to express the right to support of a deceased 
co-parcener’s widow in Narada” (Part 11, 
Chapter XIll, Sloka 28) (7) debts of the 

deceased owner take precedence over the 
maintenance of the widow; (8) even the 
existence of such debts does not prevent 
the sons disposing of the estate so as to 
convoy a good title to a purchaser: Jamiyat- 
ram Bnmchnvdrn v. Farbhudas Hathi (8), 
much less, therefore, can the existence of the 
right to maintenance prevent such disposition: 
yet this power of disposition is curtailed 
by the decision that an adopted son cannot 
convey to a stx^anger such a right to the 
family dwelling as to deprive the adoptive 
mother of her right of residence: Ma^igala 
Debt V. Dinanath Bosp(9)f; Sn'ninti Bhagahati 
Basi V. Kamailal Hitter (10) and (hurl v. 
Cfiandrama7u{ll). The result of this West, J., 
sums up as giving to the sons under Mitakshara 
Law a more completely untrammelled power” 
than under Dnyabhaga Law of dealing 
with the estate without regard to the 
widow’s claims, however subject they may 
be to moral reprobation should they 
heedlessly dispose of it, and however 

(7) 4 1. A. 247; 3 C. 198; 1 C. L. R. 40; 3 Sjir. P. C. 
J. 730; 3 Suth. P C. J. 468; 1 Tiid. Jnr. 604 (P. C.). 

(8) 9 H. H. C. R 116. 

(9) 4 B. L. R. (O. 0. J.) 72, 12 W. R. (O. C.) 35. 

(10) 8 B. L. R. 225; 17 W. R. 433 note. 

(11) 1 A. 262. 


* It has boon held that the inainteiianeo of persons 
excluded from a share ranks as a real charge on the 
inheritance, though in tiie same case the dauglitor-in- 
law’s claim to maintenance is h«ld to create no more 
than a nn)ral obligation ; Kkefratni n h Djsi v. Kubhu 
nnth Dun 2 B. L. 11., A. 0. J. 15; 10 W. R. (P. B.) 89. 
West, J., is of opinion that the distinction between 
the two classes <jf rights is unfounded and that the 
sustenance of persons entitled to no definite share 
cannot be considered an indefeasible charge any 
more that the maintenance of their wives. 
fCiting Colob. Dig, Bk. IT, Ch. IV, 8. 19. 


impossible it may be for them to escape 
a personal liability for the widow’s 
maintenance.” He concludes on pages 510-511; 
‘it seems opposed, therefore, both to the 
text of the Mitakshara and to the construc- 
tions of the local interpreters to regard 
the widow’s maintenance as ‘a charge on 
the inheritance’ taken by the sons in the sense 
of a perfect right in re. At the same time 
as the maintenance, even, of a concubine, 
‘is a burden placed upm (the estate) by 
Hindu Law,’ which may properly be secured by 
an investment or other secure provision under 
the direction of the Court, the widowed 
mother or step-mother may demand, at 
least, an equal protection. Her right, 
then, though resting on a somewhat 
different theory, appears, on the whole, to 
stand practically on the same level here 
as in Bengal. The widow’s claim to 
maintenance from her husband’s estate,’ 
Mr. Ellis says, ‘is absolute, unlimited by 
circumstances ; but then it is only a claim 
to maintenance, and it is not correct to 
say that she is entitled to any share or 
division.’ The sons taking the property 
subject to the burden of maintaining the 
widow are in a position bearing some 
analogy to that of a husband becoming 
owner-at-law of his wife’s property, but 
bound to provide for her support. The 
origin of the obligations, no doubt, is quite 
different ; but, in the relations to which 
they give rise between the parties and in 
their bearing on the property, they seem 
to be very nearly alike. If, then, a 
mother foregoing her claim to a separate 
provision out of the paternal property 
resides with her sons or step-sons, and 
is maintained by them, she must submit, 
I think, to their dealing with the 
estate. A fraudulent alienation for the 
purpose of defeating her claims, as 
pointed out by Sir G. Turner, V. C., 
in the case of a wife in Tidd v. Lister 
(12) will not be supported ; but the par- 
ticular assignee for value acquires under 
such circumstances a complete title not 
impaired like that of the assignee in 
insolvency by the then obvious incapacity 
of the insolvent son to supp<3rt out of 
the estate those whose maintenance is a 
charge on it. The charge must, I think, 

(12) 10 Hare 140; 3 Do G. & M. G. 857; 23 L. J. Ch. 
249; 18 Jur. 543; 2 W. R. 184; 68 Eiig. Rep. 872; 90 
R. R. 312. 
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be regarded as an equitable one of a 
special kind, enforceable in all cases in 
which the mother or step-mother living 
apart is not maintained by the sons, but 
not in other cases except under circumstances 
which affect the good faith of a transaction 
by which it is sought to get rid of the 
burden.” 

Having thus considered the right of 
maintenance of the wife as against the 
husband and of the widow (when she 
has to assert it against the sons), West, J., 
proceeds to consider if the incidents of the 
right might be different where the joint 
family consists of surviving brothers or 
cousins. In such circumstances, her 
identity with her deceased husband cannot 
be considered less than where the husband 
’svas separated from his brethren and has 
left sons” [Lakshman Ramchandm Joshi 
V. Satyahhamahai (2)]. But the texts are 
in different terms and refer to ^‘maintenance 
or a share of the property for her life”* 
whisJi right is subject to be resumed if 
the widow * does not keep unsullied the 
bed of her lord”t, and there is “no express 
injunction to assign an aliquot portion to 
any widow except the widow of a father. 
Yet Sir T. Strange says that in every 

case ‘an allowance proportioned 

to her support with a reference to the 

amount of the property so as, at the 
utmost (as has been said), not to exceed a 
Son’s or other parcener’s share,’ is to bo 
made to her, and that care should be 
taken to have it secured.’ lie thus places 
the widow of the ordinary co-parcener 
apparently on exactly the same level with 
a mother seeking maintenance from her 
sons” (page 513). 

The decisions referring to the widow’s 
rights at this stage recognise that she is 
entitled to a charge, but apparently involve 
the limitation (not approved by West, J.) 
that the widow’s charge arises only in case 
there is no other property in the hands of 
the members of her late husband’s family 
out of which she can claim maintenance}! or 

^See 1 West and Bhnler 9, and Coleb. Dig., Bk. V, 
Chap. YII, PI. 481, Comm. Srairiti Ohandrika, Chap. 
XI, Sec. 1, in. 35. 

fNarada, Cliap. IV, Sec. 8, PI. 6; Mitakshara, Chap. 
II, Hoc. 1, PI. 20, 27, 28, See. 10, PI. 13, 14. 

XA^kurid Moyee Ooopta y. Qopal Chunder Banerjee, 

(1864) W. R. 310. 
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“if she failed in getting her maintenance” 
from the said members. * 

This alleged limitation upon the widow’s 
rights is considered by West, J., on pages 
515-517. The inconvenience is pointed out 
of subjecting property to a sort of spring- 
ing use uncertain in itself and calculated to 
injure the value of the property, being 
dependent on the solvency and honesty of the 
vendor and perhaps of several other persons. 
The analogy of English Law is also con- 
sidered. 

The result arrived at may be formulated 
as follows: (1) the widow has a right to 
get the estate charged with her maintenance, 
which she may or may not exercise; that right 
contains all the elements necessary for its 
ripening into a specific charge; it only 
needs formal assertion to obtain recognition: 
but nevertheless. West, J., observes: “l 
do no think it can be called an ‘already 
existing proprietary right;’ ” (2) Waste or 
improper alienation with the very object 
of depriving her of her subsistence would 
be a fraud upon a person specially under 
the protection of the law and would be 
pronounced invalid or subject to revision 
in the interests of the persons prejudiced; 
(3) the purchaser who joins in tho effort 
to defeat the widow’s rights may himself be 
made subject to the charge: whether or 
not this should be done would depend 
upon considerations which include (a) the 
sacredness of the duty to maintain, (h) 
the existence of other property out of 
which maintenance may be obtained, (c) 
whether or not the widow has deliberately 
(in tho hope of sharing the improvement 
in the family circumstances) or through 
neglect {i. e., the failure to assert her right 
of obtaining a charge) thrown in her lot 
with the family leaving to the male 
co-parceners an unlimited estate to deal 
with at their discretion, (d) whether such 
property sought to be followed in the hands 
of the purchaser was honestly available in 
toto to the widow for her maintenance, 
or whether a deduction for unpaid debts 
would first have had to be made, (e) 
whether “the consideration received by the 
heir for the sale of the deceased’s property 

*Mii8amtnat Khukroo Misrain v. Jhoomuck Lid 

16 W. R. 263, 
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will SO far as the widow’s right of recourse 
to it is concerned take the place of the 
property sold, (/) knowledge or means 
of knowledge on the part of the vendee that 
the widow’s claim cannot be satisfied without 
recourse to what he proposes to buy — in other 
words, whether the purchaser has “notice of 
the existence of a claim likely to be unjustly 
impaired by the proposed transaction. ” 

How this question of notice has to be deter- 
mined in any particular case is further eluci- 
dated by the questions that were referred to 
the lower Court by Westropp, C. J., at page 
500 and by West, J., at pages 523-526. West, 
J., proceeds to consider the 4th stage of 
maintenance rights: that of a widow against 
a single surviving co-parcener. Ho points 
out that the only distinction that can arise 
from the fact of there being a single co-parce- 
ner is, that the right which a mother or an 
unmarried sister of the co-parceners has on 
partition to have a definite share allotted to 
her is unavailing, as there can be no partition 
where there is a single co-parcener to whom 
the whole joint property belongs. 

The result of West, J.’s examination of 
the nature of the widow’s rights where 
she has not obtained a charge on any pro- 
perty has already been formulated by me. 

Witli reference to the effect of a decree 
effecting such a charge, West, J., says: “as 
the maintenance, even of a concubine, “s 
a burden placed upon (the estate) by Hindu 
Law,’ which may properly be secured by an 
investment or other secure provision under 
the direction of the Court, the widowed 
mother or step-mother may demand, at least, 
an equal protection.” (Page 510), “She may at 
her will get her claim recognized as chargeable 
on tlie estate in the hands of the co-parceners 
reduced to certainty and secured as a 
specific charge on the estate or, as Katyayana 
says, by the allotment of a share for her 
life.’ ” Page 515. Finally in distinguishing 
the right of the two widows mentioned in 
the case before him — one of whom (Saras- 
vatibai) had, and the other (the plaintiff) 
had not, obtained a decree, he said: “For 
proper reasons, as for the discharge of a 
debt incumbent on the family and on him as 
its sole surviving proprietary member, 


♦Phoar, J. in Srimati Bhagahati Bast v. Kanailal 
fitter, 8 B. E. 2?6; 17 W. E. 433 note, 


Mahadev might sell the estate which had 
thus vested in him. He could not thus 
affect the right of another co-parcener’s widow 
Sarasvatibai, whose claim had by means of 
a decree become a right in re adhering to the 
estate; but the right of Satyabhamabai, 
not yet reduced to definiteness and made a 
precise and actual charge on the property, 
could not prevent his dealing with it at his 
discretion.” (Page 524). 

Westropp, C. J., as I pointed out before, 
refrained from expressing an opinion on the 
question of how far the widow’s decree 
yrould avail against an administration 
suit by creditors of the family. That 
question does not arise in the present 
case either. We are not concerned with a 
case where the creditors of a joint family 
claim to have their rights enforced in 
priority to the widow’s, or when they contend 
that they cannot be prejudicially affected by 
a decree to which they were not parties and 
which has the effect of defeating their claims. 

I will assume (without expressing an 
uncalled-for opinion on the question) that 
just as a transfer with the intention of 
defeating the right to receive maintenance 
will not affect the right to receive mainten- 
ance, so conversely an assertion of a claim 
to maintenance and a decree collusively 
obtained with the intention of defeating 
creditors or co-parceners would be unavailing 
agairist the creditors or co-parceners. Even 
where there is no such intention, the Allah- 
abad High Court has expressed an opinion 
that the maintenance charge cannot avail 
against creditors to whom tJie property has 
been transferred in satisfaction of claims 
which would have precedence over mainten- 
ance: Sham Lai v. Banna (6); Gar Dayal 
V. Kaunsila (13). But creditors do not 
necessarily have such precedence. The 1st 
respondent might well rely upon the existence 
of her pending suit for maintenance which 
would make it more difficult for the transferee 
to avail himself of the provisions of section 
39 of the Transfer of Property Act. Had 
the decree been passed and had the claim of 
the transferee arisen after the decree, it is 
clear that the transferee would have taken 
subject to the charge: Kuhda Prosad Ghatterjee 

(13) 5 A 367j A. W. N. (1883) 66, 
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V. Jogeshar Koer (14); and even where the 
transfer is pending the decree, if the property 
is directly and specifically brought in ques- 
tion in a maintenance suit [Manika Qramant 
V. Ellappa Cfietti (15)] and a mortgage is 
made pending the suits, though prior to the 
actual passing of the maintenance decree, 
the mortgage may be effectual only subject 
to the maintenance charge: Dose Thirmnanna 
Bhidta v. Krishna llantri (16). 

These considerations make it clear, it seems 
to me, that in so far as the sale of 28th 
October 1902 is concerned it cannot avail 
the appellant, for that is subsequent to the 
maintenance decree. The appellant must 
succeed,' if at all, on the strength of the 
priority (over maintenance) of these claims 
in satisfaction of which the sale was held: he 
can succeed only if he can make out that 
(1) he is entitled to stand in the shoes of 
a creditor, (2) that that creditor could have 
had the property sold free from the mainte- 
nance charge and (3) that the property was 
so sold. 

Before considering the appellants rights 
on this basis 1 must deal with another point 
taken for the appellant. He claims that 
there is another reason why his rights 
should have priority — a reason not dependent 
on the inherent priority of the claims of 
the creditor in whose shoes he alleges that 
he stands. This reason is that prior to the 
date of the 1st respondent’s decree, the pro- 
perty had been attached (in the first suit). 
The respondent at the time of the attach- 
ment had no charge on the property. The 
property by the attachment was, it is true, 
merely kept in custodia legis^ Sankaralingay 
Ueddi v. Kandasami Thevan (17), so that 
according to that decision, in one sense an<l to 
the extent pointed out in that decision, “the 
attaching creditor is said to have a charge on 
the attached property” (page 416 first line). 
Still it may be that the Court could have 
ordered the charge to take effect retrospec- 
tively and that section 64 of the Civil Pro- 
cedure Code would not prevent the property 
being affected by a charge created by the 
Court, In the present case, however, the 

(14) 27 C. 194. 

(16) 19 M. 271. 

(16) 29 M. 608; 16 M. L. J. 413. 

(17) 30 M. 413, 17 M. L. J. 334; 2 M. L. T. 365. 


decree, which is not very happily worded, does 
not purport to do so. It is ordered “that 
the plaint 46 items of properties, described in 
the schedule below, be a charge for the life- 
long maintenance of the plaintiff.” Presum- 
ably the charge would take effect from the 
date of the decree. 

It may be that the attaching creditor 
(in the first suit) would have been entitled to 
claim, if he had been before the Court 
creating the charge (in the 2nd suit), that 
the property attached by him should nut be 
charged so far as his claims wereconcerned and 
it may even be that in the absence of his having 
an opportunity to make such an application, 
the charge created on the property should 
be held subject to his own claims provided 
that they arise out of some liability which 
is imposed upon the joint property and which 
has priority over the maintenance claim. It 
may also be that the attachment was evi- 
dence of the existence of prior claims which 
should not have been disregarded when the 
decree for the maintenance charge was passed 
in the 2nd suit and that this may throw liglit 
on the question whether a decree in the second 
suit was collusive — a point to which I shall 
allude. 

But none of these points seems to me to 
require consideration now. It seems to me, 
for reasons which I shall presently state, that 
all that has to be considered is whether 
this property could be subjected to the 
charge at the time of the second decree. If 
it had then been sold away and gone out 
of the possession of tlie family it could not 
have been so charged. Being merely under 
attachment it was subject to being cljarged 
by the Court. It is common ground that 
the Court would have made the maintenance 
charge subject to such prior debts as would 
have had priority over maintenance claims. 
Had the question arisen between the widow 
and a creditor seeking to bring himself under 
section 39 of the Transfer of Property Act or 
under the rulings in Sham Lai v. Banna (6) 
and Gur Bwyal v. Kannaila (13), all the con- 
siderations to which I have referred might 
have been relevant. They seem to me to be 
of no relevancy. 

I will assume that the attachment was in 
respect of such a debt as would have priority 
aver a widow’s maintenance decree; and that 
the auction-purchaser in the first suit from 
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whom the appellant purchased the property 
was a bona fide transferee who had no such 
intention to defeat the rights of the widow 
as would make the property in his hands 
subject to the charge under section 39 of the 
Transfer of Property Act. The result would, 
therefore, be that the purchaser could have 
said to the widow if he had had the good 
fortune to possess the combined scholarship and 
legal acumen of West and Phear, JJ.: — This 
property is not in honesty available to you 
except with a deduction for debts unpaid; 
and so far as your right of recourse is con- 
cerned, the consideration received by the 
heir for the sale of the property will take 
the place of the property sold.” The widoAv 
would then liave turned away, leaving the 
property in the liatrls of the purchaser, and 
souglit to have recourse against the con- 
sideration. And what would have been the 
result of her search ^ She would liave found 
that on the 10th July 1J){)9 the consideration 
had, by virtue of Exhibit 11, taken once again 
the shape of the property, (.^an these transac- 
tions, therefore, affect her charge? In Lalcshman 
Ramdiandra Jodii v. Snlyahhamahai (2) it 
is shoAvn with abundant learning that by 
no device can the co-parcener evade his liabi- 
lity to maintain the widow so long as ho has 
ancestral funds: by no jugglery of sale and 
re-purchase can the essential liability be 
“shuffled off.” The widow being entitled to 
claim her maintenance from the joint pro- 
perty in which her deceased husband was 
interested subject only to a deduction for 
just debts, and that right being of so sacred 
a character that even a third party purchas- 
ing for consideration, if it be proved that ho 
attempted to join in an effort to defeat the 
widow’s rights by a colourable purchase, Avill 
hold the property subject to her charge, how 
can tlie Court in the present ease proceed on 
the basis that that right has been defeated 
by the course of events which have taken 
place, though the property is now in the 
hands of the sole male member of the joint 
family who admits in his written statement 
that the property is ancestral ? 

Must the property then be considered to be 
subject merely to such an inchoate right in 
favour of the widow as she would have had 
prior to and irrespective of the decree in the 
2ad 9uit (as contemplated in section 39 of 
the Transfer of Property Act) or will tlie. 


decree operate against this property and 
subject it to a charge of .such a specific 
character as has been held to come within 
section 100 of the Transfer of Property Act 
Maina v. Bachchi (18)? The 1st respondent 
claims to bring the property under the latter 
alternative, notwithstanding that it may havo 
passed througli the crucible of section 39 of 
the Transfer of Property Act. 

It seems to me that the 1st respondent 
must succeed in tin's contention also. And 
for this reason; assuming that the decree 
in the second suit is binding upon the appel- 
lant. that decree subjects the property to a 
.specific charge, and if a third party was, by 
availing himself of section 39 of the Transfer 
of Property Act, enabled to withdraw the 
property from the decretal charge in favour 
of the 1st respondent, then the charge would 
operate on the consideration by which the 
third party re-placed the property originally 
charged and that consideration, as I have 
already stated, is now again represented by 
the property itself. This result might, it is 
true, have been prevented from arising if 
the consideration for E.xhibit II were not 
the consideration for the .sale held on 
28th October 1902. For in that case the 
appellant could have said that, on the 
reasoning I have adopted, the charge must 
continue on the consideration for the latter 
sale, and that that consideration is not 
hero represented by the property now in 
question. But as the appellant is the sole 
member of the joint family to which he 
belongs and as according to his own allega- 
tions there has been no partition, and there 
is no allegation that the consideration for 
Exhibit II was paid out of his self- 
acquisitions, which would not be liable to 
any maintenance charge, it seems to me 
that the property must be held by him in 
the same way as if it had never passed 
out of the family. In speaking of the 
consideration for the sale of 28th October 
1902 I have not lost sight of the fact 

that it purports to consist, not of a sum 
of money, but of the satisfaction of 
liabilities to which the property of the 
joint family was subject. The sale of 

28th October 1902 enhanced the value of 

the joint family property by reducing its 
liabilities ; the consideration for Exhibit II 

(18) 28 A. 65'5. 3 A. L. J. 661; A. W. N. (1906) 166. 
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proceeds from the sole surviving member 
of the family who has not shown that 
he had property which he could hold as 
his self-acquired property. It may be 
admitted that from the nature of the 
transaction the consideration for the sale 
of 28th October 1902 cannot bo said to 
have been ear- marked; or that the same 
consideration was present in the identical 
form in both cases. The (consideration 
may be shown to be identical in this with 
such strictness only in ‘cases wdiere there 
is a barter in each case, or where the pro- 
perty is alienated by the manager of the 
family in the first instance for a bag of 
money which is sealed up and kepi apart 
and with the same bag of money the 
property is re-purchased. But it is not 
necessary to trace the identity of the con- 
sideration with such strictness. The con- 
sideration came out of the joint family pro- 
perty and was again merged into it. That, in 
my opinion, is enough for the purposes of 
the questions now before us. 

I have so far assumed that the decree in 
the second suit creating the charge was bind- 
ing upon the appellant. The appellant in the 
.9th. paragraph of his written statement 
contended that the decree for maintenance 
in the second suit was not binding on him 
because it was fraudulently obtained. The 
question wli ether the decree had been so 
obtained w'as not made the subject of any 
specific issue, nor considered by either of 
the lower Courts except casually. There 
is no ground of appeal expressly referring 
to this point. There is certainly no evi- 
dence in support of the allegation. It 
may, on the other hand, be admitted that 
what appears on the record casts suspicion 
on the decree. We cannot, however, on 
mere suspicion disregard the decree. There 
is also much force in the argument that 
at most the appellant can attack the decree 
on the ground that the amount allowed 
for maintenance is excessive. That conten- 
tion was not taken in the suit. If the 
circumstances necessary for a reduction 
of the amount exist, the appellant ought 
to have taken the point specifically or in- 
stituted a suit for the purpose: Sidlingapa v. 
Sidava kom Sidlingapa (19); Bangaru Ammal 
V. Vijayamachi Beddiar (20). 

(19) 2 B. 624 at pp. 629, ^ (F. P.), * . 

So) 22 M. 176, 


Taking then the facts as they stand on 
the contentions of the parties and the 
evidence before us, the decree must, in my 
opinion, be considered to be binding on 
the appellant both as regards the amount 
of the maintenance and as regards the 
creation of the charge. 

It was argued before us that the charge 
on the property in favour of the 1st 
respondent ought to prevail only as against 
such part of it as would on partition 
have been allotted to her deceased husband. 
Reliance is placed for this proposition on 
the remarks in Jnyanti Suhhiah v. Alnmelu 
Mangamma (21). Those remarks refer to 
Avhat should (Ordinarily be consi(hBred to be 
a reasonable portion of the property for 
being so charged. With great respect I 
express my entire concurrence with those 
remarks. The Court has, however, power 
to charge the whole of the joint family 
property though her deceased husband’s 
property, in the share will naturally bo 
taken into consideration in fixing the ara(ount 
of the maintenance: Siihrayidii Chotty v. 
KamalaimlU Thayaramma (22). It cannot, 
therefore, be said that the decree is less 
binding on the appellant because it pur- 
ports to charge more than such a portion 
of the joint property as Avould have come 
to her husband’s share in partition. 

I must here draAV attention to the 
necessity for caution before a decree is 
passed creating a maintenance charge on 
the whole of the family property, especi- 
ally in a case where only one out of 
several members of a joint family is a 
party to the suit and that member does 
not appear at the hearing. Decrees hastily 
passed in such circumstances without con- 
sideration being given to the rights of 
creditors or co-parceners who are not parties, 
would frequently bo ineffectual. The 
jurisdiction of creating a charge on pro- 
perty is exceptional. There seems no 
exact equivalent in England. The analogy 
of the statutory jurisdiction of charging 
funds in Court and of enforcing a covenant 
made by the parties to charge property 
is not very helpful: Daniell’s Chancery 
Practice, ^ol. I, page 755. Fisher on 

(21) 27 M. 45 at pp. 48; 49; 12 M. L. J. 270. 

(22) 10 Ind.- Cas. 347; 35 M. 147; 21 M. L. J. 498: 
10 M. h, T. h (1911) 2 K, W. 148, 
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Mortgages, paragraphs 217-224, 468-473. 
The present case well illustrates the necessity 
for caution. 

There still remains the question as to 
whether the 2nd defendant (the 2nd defend- 
ant before us) was a necessary or proper 
party to the suit. I cannot see how 
the 2nd defendant is interested in these 
proceedings. She is, no doubt, interested 
in having her rights under her own decree 
fir maintenance considered and adjudicated 
upon. Those rights may be very similar to 
the rights of the 1st respondent 
(the original plaintiff). It may be that if 
there had been another suit by the second 
defendant against the appellant (1st defend- 
ant) that suit and the plaintiff’s may well 
have been tried together. But that does not 
make the 2nd defendant a necessary or 
proper party to a suit by another widow for 
a declaration that the property is subject to 
a charge created by another decree. There 
have, however, been no separate costa caused 
by the 2nd defendant’s presence and the 
only question is whether the lower Courts 
were right in giving to the 2nd defendant a 
decree in the same terms in which they have 
given a decree to the plaintiff. Their 
procedure seems to me to have been obviously 
erroneous. 

They might have added the 2nd defendant 
as a plaintiff. To such addition the other 
parties may have taken such objections as 
they might have been advised to take. Or 
the 2nd defendant might have been referred 
to another suit with .such alterations in 
regard to the prayers and allegations as 
might have been necessitated by what I 
understand to be the fact, the 2nd 

defendant did not put in any such execution 
petition as is referred to in the 6th paragraph 
of the plaint. 

Under the circumstances the words in the 
decree declaring the rights of the 
2nd defendant must be omitted. This will 
not, of course, affect her rights. It will 
merely mean that in the present proceedings 
the 2nd defendant would not have been a 
party and can claim no relief. 

With the omission of the words above re- 
ferred to the decree under appeal will be 
Gonhrmed and the appeal dismissed with 
costs. 

Spencer, J. — The appellant is the trans- 
»feree from a purchaser of property sold at a 


Court sale in execution of a simple money 
decree obtained against his uncle Ramasami 
Patter. The sale was held on 28th October 
1902. On 19 th September 1902 the 1st 
respondent, who is one of the widows of 
Ramasami Patter, obtained a decree for 
maintenance charging 46 items of family pro- 
perty. The money-decree was prior to the 
decree for maintenance. 

The principal question argued before us is, 
whether the appellant’s purchase was subject 
to the charge for maintenance or takes pre- 
cedence over it. 

There can be no doubt as a general pro- 
position that debts contracted by a Hindu 
take precedence over maintenance as a charge 
upon the estate (Mayne’s Hindu Law, 
paragraph 464). The District Judge holds 
that the case is different where a definite 
charge is created over specified items of 
property by a decree for maintenance, and 
he supports his opinion by a reference to 
Maina v. Bachchi (18). 

In that case certain transferees for value 
without notice had to take the property 
purchased by them from a daughter of the 
last male owner subject to the charge for 
maintenance created previously by a decree in- 
corporating a compromise in favour of a son’s 
widow. In Kuhda Pro8<id Ghaiterjee v, Jogeshar 
Koer (14) the purchasers in execution of a 
mortgage-decree obtained by them on a 
mortgage-b.md executed after the date of a 
decree for maintenance, which effected a 
charge on certain properties, were held to 
be bound by the maintenance decree even in 
respect of maintenance that accrued due 
subsequent to their mortgage. The present 
case differs on the facts from those two 
cases in that, as I have already pointed out, 
the money-decree here was obtained before 
the mortgage-decree for maintenance, but 
the sale in execution of the money decree 
was after the charge for maintenance had 
been imposed on specific property by the 
mortgage-decree. 

In Sham Lai v. Bamia (6) the following 
observation occurs at the end of the Full 
Bench decision; — When the maintenance 
has been expressly charged on the purchased 
property, it will be liable, although it be 
shown that there is property in the hands of 
the heirs sufficient to meet the claim, but 
the property will not be liable if the transfer 
was made to satisfy a claim for which the 
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ancestral property is liable by Hindu Law, 
and which under that law takes precedence 
of that of maintenance.” This was followed 
in Our Dayal v. Kaunstla (13). On the 
strength of these decisions and of that in 
Lakshman Jtamchandra Joshi v. Satyahhama^ 
hai (2). Sir John Trevelyan at page 87 
of his Hindu Law comes to the 
conclusion that even a decree for main- 
tenance charging specific property would not 
bind a purchaser who purchased in execu- 
tion of a decree that enforced a claim which 
under Hindu Law takes precedence of a claim 
for maintenance. 

There is no evidence on record as to the 
nature of the debt for which the decree in 
Original Suit Ho. 4 of 1900 was obtained. 

In her plaint Alamelu Ammal characterised 
the auction held on October 28th, 1902, as 
fraudulent and deceitful. The District 
Munsif found no evidence that the purchaser 
at the Court auction had any notice of this 
plaintiff’s decree. The District Judge did not 
record a finding on this point. It might be 
a question for consideration whether the 1st 
defendant owing to his close relationship as 
nephew of the judgment-debtor was not 
likely to have been unaware of ihe plaintifl’s 
decree for maintenance when he took a 
transfer from the auction-purchaser, Nanu 
Patter, at the sale under the decree in 
Original Suit No. 4 of 1900, 

In this view, it might be necessary to call 
for findings from the lower Appellate Court 
on the two following issues; 

1. Whether the debt which formed the 
subject-matter of Original Suit No. 4 of 
1900 was one which by its nature would take 
precedence of a claim for maintenance? 

2. Whether the 1st defendant was a hona 
fide transferee for consideration without 
notice within the meaning of section 39 of 
the Transfer of Property Act? 

The appeal, however, can be disposed 
of without a remand as, in my opinion, it must 
fail on other grounds. The 1st defendant 
and his uncle Ramasami Patter belonged to 
a joint Hindu family and the properties 
charged with the widow’s maintenance by 
the decree in Original Suit No. 264 of 1902 
were ancestral properties. At the trial of 
this suit there was no dispute that the 
family was undivided when that decree 
was passed. Although the 1st defendant 


■tl9i4 

alleged in his written statement that he had 
been residing separately from his uncle, he made 
no attempt to prove partition or that there was 
fraud and collusion between his uncle and 
his uncle’s wife in getting the ex parte decree 
passed. Having succeeded to the family 
properties, therefore, he cannot now repudiate 
the act of the then manager of the family in 
permitting particular items of property to be 
made liable for the widow’s maintenance. 

The other questions raised before us may 
be briefly dealt with. They are (1) that the 
1st defendant’s half share of the family 
properties could not be made liable for the 
maintenance of his uncle’s widow; 

(2) that the priority in time of the attach- 
ment in execution of the decree in Original 
Suit No. 4 of 1900 to the decree in Original 
Suit No. 264 of 1902 created a superior title 
in the decree-holder in Original Suit No. 4 of 
1900 (Subramaniam Patter) and in the de- 
cree-holder’s son (Nanu Pattar) who pur- 
chased at the auction sale held in consequence 
of the attachment ; 

(3) that Ist defendant being the assignee 
of the prior mortgage (Exhibit IV) in favour 
of Seetharama Patter, takes in priority to the 
subsequent mortgage decree-holder; 

(4) that the 2ud defendant being a 
CO- widow of the deceased Ramasami Patter 
with the plaintiff, should not have been joined 
in this suit. 

Following Subrayuln Chetty v. Ktunala- 
ralli Thayaraiiima (22) 1 consider that the 

wdiole of the joint family property could be 
made liable for the widow’s maintenance 
provided that the portion charged did not 
exceed her husband’s interest therein. 

Following Soohul Ch under Law v. llnssick 
Loll Hitter (23) and Moti Lai v. Karrabuldin 
(24) I think that the attachment of the 
property under the decree in Original Suit 
No. 4 of 1900 created no right or title in the 
attaching creditor. This is not a case of Us 
pendens as the purchase was subsequent to 
the decree for maintenance. 

The lower Appellate Court’s decree pro- 
vides for the plaint properties being sold 
subject to the prior mortgage under 
Exhibit IV of which 1st defendant has got an 
assignment. The Ist defendant is not en- 
titled to defeat the rights of the subsequent 

(23) 16 0. 202. 

(24) 25 0. 179 (P* COj 24 I. A. 170; 1 C. W. N. 639i 
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mortgagee by tacking his rights as transferee 
from a purchaser at a sale under a simple 
money decree to his rights as transferee 
under the prior mortgage bond (Exhibit IV). 

The 2nd defendant who got a separate 
decree for maintenance had no cause of 
action under Order XXf, rule 68, in respect 
of the order on the claim petition passed 
against the plaintiff. She was not a neces- 
sary party to this suit and the words “and 
the 2nd defendant” after the words “the 
maintenance of the plaintiffs” will have to be 
struck out of the decrees of both the lower 
Courts; but in respect of costs no alteration 
is required, the District Munsif’s order 
having been passed subject to the condition 
that she paid her own costs. 

In other respects this second appeal must 
be dismissed with costs. 

Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 92 op 1918. 

Juno 25, 1914. 

Present: — Mr. McColl, A. C. J. 

BlIAI KHAN — Applicant 
versus 

DES RAJ— Respondent. 

Civil Procedure Code (Act V of 1908;, O. XXXVIII, 
r. Ty —Attachment before judgment— Property outside 
Court's jurisdiction — Interpretation of Statute — Refer- 
ence to proceedings of Legislature. 

A Civil Court has no power to issue a warrant of 
attachment before judgment on property situated 
without its jurisdiction. 

Uaji Jiva Nur Mahomed v. Ahuhakar Ibrahim MemaUf 
8 B. H. C. R. (0. C. J.) 29, approved. 

A Court is not justified in referring to the pro- 
ceedings of the Legislature, which resulted in the 
passing of an Act, as an aid to the construction of 
any of its provisions. 

Mr. A. C. Mukerjedf for the Applicant. 

Mr. J, N» Easily for the Respondent. 

JUDGrMBNT. — The question for decision 
in this application is, whether a Civil 
Court has power to issue a warrant of 
attachment before judgment on property 
situated without its jurisdiction. 

In Kin Kin v. Nga Kyaw We (1) it 

(1) U, B. E. (1907-09) II, 0. P. C. p. 13. 


was held that Courts had not this power 
under the Code of 1882, but the learned 
Di.strict Judge has held that there has 
been an alteration of the law. 

The words within the jurisdiction of 
the Court” which appeared in section 483 
of the Code of 1882 liave been omitted 
in Order XXXVIII, rule 5, of the present 
Code, and it is urged that as the word 
property” is now not qualified in any 
way, it must include both property within 
and property without the jurisdiction of the 
Court, and that the deliberate omission of 
the words mentioned shows that the Legis- 
lature intended to alter the law. 

But if the matter be gone into a 
little deeper, this reasoning does not 
appear to be sound. The word “property” 
appears in many sections in the Code 
without any qualification and yet clearly 
meaning property within the jurisdiction 
of the Court, e.g.y in Order XXI, rules 
11, 12, 21. The Legislature have gone back 
in this respect to the language of the Codes 
of 1859 and 1877, under which Codes it was 
held that the property which a Court could 
attach before judgment was property within 
its jurisdiction. This was held in Haji Jiva 
Nur Mahomed v. Ahiibakar Ibrahim Meman 
(2) overruling a previous decision of the same 
Court to the opposite effect, and the reasons 
given for the decision appear to me to be very 
weighty. The learned Chief Judge said: 

Prima facie when we look to enactments 
relating to the powers of a Court over the 
property of litigants, we should expect to find 
those enactments concerned with property, 
whether it be moveable or immoveable, which 
is situated within their local jurisdiction. 
Even Courts of Equity in England and 
America, which exercise the widest jurisdic- 
tion, do not attempt to operate directly in rem 
when the res is beyond their local jurisdic- 
tion, but act in personam only 

If the original Court has not power immedi- 
ately to execute its own decrees in the district 
of another Court, and execution of them 
can be only obtained by the intervention of the 
latter, we should require some very distinct 
language on the part of the Legislature to 
show that it intended that the Court in which 
the suit is brought can make or execute any 
order of attachment before judgment of 

(2) 8 B. H. 0. R. (0* 0. L) 29» 
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property situate beyond the local limits of its 
jurisdiction.” 

The omission of the words ‘Svithin the 
jurisdiction” certainly at first sight make it 
look as if the Legislature did intend to alter 
the law, but they have reverted to the langu- 
age of the Civil Procedure Code of 1859, 
and if it were held that the word * property” 
included property outside the Court’s 
jurisdiction merely because it was not 
qualified, the same argument could be 
applied to other sections in which this 
word occurs, and the omission of the 
words “ within the jurisdiction ” in one 
section would lead to an interpretation of 
other sections which, certainly, was not 
intended. It is to be noted that the Legis- 
lature considered it necessary to add to section 
16 of the present Code an explanation of the 
word “property” used in tJiat section as “pro- 
perty situate in British India.” One would 
have thought that if they intended the word 
**property” in Order XXXVIII, rule 5, to 
have the same meaning, they would have said 
so. 

It has been urged that the report of the 
Select Committee on the Civil Procedure 
Code of 1908 shows clearly that there was 
an intention to remove the restriction impos- 
ed by the words ‘ within the jurisdiction,” 
but the question is rather what the Legis- 
lature have done than what they intended 
to do, and for this reason it has been held 
by the Privy Council that a Court is not 
justified in referring tc) the proceedings of the 
Legislature, which resulted in the passing of 
an Act, as an aid to the construction of any 
of its provisions. 

I am of opinion, therefore, that a Court 
has not power to attach before judgment 
property situate beyond the local limits of 
its jurisdiction. ‘ 

The order of the District Court, Mandalay, 
is accordingly set aside with all costs. 

Advocate’s fee, two gold muhurs. 

Order set aside. 


MADRAS HIDH COURT, 

Second Civil Appeal Xo. 2349 op 1913. 
August 27, 1914. 

Present : — Mr. Justice Seshagiri Iyer and 
Mr. Justice Kumaraswaray Sastri. 
MUTHUKARUPPAX SAMBAN and others 
— Dependants — Appellants 
versus 

MUTHU SAMBAN— Plaintiff-^ 
Respondent. 

Transfer of Property Act fJV of 1882), ss. 4, 54 — 
Registration Act (XVI of 1908), «/», 48, 49 — Usufructuary 
mortgage of immoi^eahle property helow Us, 100 in value 
— Oral sale to mortgagee — Delivery, if necessary — 8uh* 
sequent sale under registered sale-deed to third party 
-^Priority — Sale-deeds of immoveable properties, 
irhether compulsorily registrable — Unregistered sale- 
deed, whether admissible to prove nature of possession 
held thereunder-^^Adverse possession, title by -^Trans- 
action affecting immoveable property. 

In case of sale of immoveable property both 
section 48 of the Registration Act and section 54 of 
the Transfer of Property Act reqairo delivery of 
possession to the vendee. 

In cases of oral sale of immoveable property 
lielow Rs. 100 in value the mere fact that the 
vendee is already in possession of the property which 
is the subject of the sale, does not invalidate the 
same, provided the vendor has, by appropriate acts or 
declarations, converted the possession of the vendee 
(which was that of a mortgagee in the present case) 
into that of a purchaser. 

Sibendrapada Banerjee v. Secretary of State for 
India in Council 34 C. 207; 6 C. L. J. 390, not followed. 

Kannan v. Knshnnn, 13 M. 324, Palani v. Sliambara 
9 M. 207, Bai Khushal v. Lakshina Mana, 7 B. 452, 
referred to. 

Tliero is no reason to construe section 54 of the 
Transfer of Property Act as requiring all sales of 
immoveable property of value less than Rs. 100 to 
be only by a registered instrument, in cases whore 
the vendee is already in possession as tenant or 
mortgagee. 

The effect of sections 4 and 54 of the Transfer of 
Property Act is to make all sale-deeds of immoveable 
property compulsorily registrable, irrespective of the 
value of the property comprised therein. 

An unregistered sale*deed, which is required by 
law to be registered, is not admissible in evidence 
even for the purpose of showing the nature of 
possession held thoreundor. 

Subhayya v. Madduletiah, 17 M. L. J, 469, fol- 
lowed. 

So far as the Madras Presidency is concerned, the 
establishment of a title by adverse possession is a 
transaction affecting immoveable property. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit No. 
163 of 1912, preferred against that of 
the Court of the District Munsif of 
Tirumangalam, in Original Suit No. 92 of 
191^. 
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FACTS. — The facts of the case sufficiently 
appear from the judgment. 

Mr. Q. 8. Bamachandm lyer^ for the 
Appellants: — Delivery of possession is not 
necessary in such a case as the present. See 
11 0. W, N, 190 wo/e, criticising Sibendra- 
pada Barter jee v. Secretary of State for 
India in Council (1), see also Khairati v. 
Banda (2) and Vmmar Sahib v. Vythilinga 
Mudali (3). Such delivery as the pro- 
perty is capable of is all that is neces- 
sary. Vide Kannan v. Krinhiian (4). Even 
if delivery should be held essential, the recital 
in the sale-deed to the following effect, viz,y 
“ you shall ever possess and enjoy from this 
date”, shows that delivery was duly made and 
taken. With regard to the question of ad- 
verse possession the case in Ariynpufhira 
Padayachi v. Muthukumaraswamy Padayachi 
(5) is clearly distinguishable. 

Mr. K, Jagamiatha Iyer, for the Respond- 
ent : — Section 54 of the Transfer of Property 
Act is imperative in its terms. To pass a 
valid title to a vendee in case of sale of 
immoveable property below Rs. 100 in value 
either a registered sale-deed or delivery of 
possession is absolutely essential. Here, 
admittedly, there is no registered deed and 
as the vendee was already in possession, no 
delivery under the sale was possible nor was 
one ever made. With regard to the question 
of title by adverse posse.ssion the unregistered 
deed cannot be looked into even for the 
collateral purpose of showing the nature of 
possession held thereunder. There being no 
other evidence to show whether there has 
been delivery at all and what the nature of 
the defendants’ possession was, the decree of 
the Court below is correct. 

JUDGrMRNT. — Defendants Nos. 1 to 5 are 
the appellants. The plaintiff, as the pur- 
chaser from one Alagar Samban, sued to 
redeem an usufructuary mortgage, dated 8th 
December 1897, executed by Alagar Samban 
in favour of the 1st defendant. Defend- 
ants Nos. 1 to 5 plead a sale by Alagar ♦ 
Samban to the 1st defendant by an 
unregistered sale -deed dated 6th April 1898 
and state that they have been in possession as 
owners ever since that date and that the 

(1) 84 0. 207,* 6 0. L. J. 390. 

(2) 2 0. C. 74, 

(3) 4 Ind. Cas. 1135; 6 M. L. T. 263. 

(4,) 13 M. 324. 

(6) 15 Ind, Oas. 343; 23 M. L. J. 839; 12 Id. L. T 
425, (1912) M. W. N. 854; 37 M. 423. 




plaintiff’s suit is barred by limitation. Tho 
District Munsif held that the plaintiff was 
aware of the sale-deed in favour of the 
defendants and the defendants’ possession 
theieunder and that he was not entitled 
to redeem on the strength of the sale-deed. 
He held in effect that, though the plaintiff’s 
deed was registered and that of the defend- 
ants unregistered, the plaintiff was entitled 
to no priority as he purchased with notice 
of the defendants’ title. The District Judge 
on appeal reversed the decision of the 
District Munsif on the ground that, as the 
defendants were already in possession as 
mortgagees at the date of tho sale-deed 
(Exhibit II) and no fresh possession was 
given to them, they acquired no title under 
section 54 of the Tr.ansfer of Property Act. 
He also held that a mere assertion of title 
under an invalid sale-deed cannot create 
prescriptive rights. He was of opinion 
that it was not shown that the plaintiff 
had notice of the defendants’ unregistered 
sale-deed when he purchased the property. 
It is contended for the appellants that 
the view taken by the District Judge is 
erroneous and that the fact that the defendants 
were already in possession will not render 
the sale to them invalid. The District Judge 
relied on Sibendrapada Banerjee v. Secretary 
of State for India in Council (1) and was of 
opinion that the oral sale, even if true, was 
invalid as the vendee was already in posses- 
sion of the properties at the time of the oral 
sale. We are unable to see why an oral sale 
with a request by the vendor to the vendee to 
remain in possession in the capacity of vendee 
and with absolute rights should not be 
sufficient to pass title without recourse to the 
expedient of tho vendee quitting the property 
one moment and entering upon it at another* 
An arrangement by which the legal nature 
and character of the previous possession is 
put an end to and subsequent possession 
treated as one by the vendee with absolute 
title is, in our opinion, sufficient to satisfy the 
requirements of section 54 of the Transfer of 
Property Act. In Kannan v. Krishnan (4), it 
was held that possession under a mortgage, 
which was followed by an agreement to sell, 
was equivalent to delivery of possession so as 
to satisfy the requirements of section 48 of 
the Registration Act. In Palani v. Selamhara 
(6) it was hold that an attornment by 
(6) 9 M. 267. 
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tenants was sufficient delivery of posses- 
sion to satisfy the reciuirements of section 
48 of the Registration Act, and in 
Kannam v. Krishnan (4) above referred to 
Handley, J., was of opinion that the same 
principle may be extended to cases where 
possession is already with the purchaser and 
he retains it under the agreement to sell. 
So far as the delivery of possession is 
concerned, there seems to be no difference 
between the provisions of section 48 of the 
Registration Act and those of section 54 of 
the Transfer of Property Act. Section 48 of 
the Registration Act requires an agreement 
or declaration to be accompanied or followed 
by delivery of possession and section 54 of 
the Transfer of Property Act requires 
delivery of the property, such delivery being 
by putting the purchaser in possession of the 
property. In Bai Kushal v. Lakshma Mana 
(7) it was held that where one of several 
donees was in physical possession, a declara- 
tion by the donor to the donee in occupation 
that he has parted with the possession is 
sufficient to validate the gift. 

Unless there is something in section 54 of 
the Transfer of Property Act which compels 
us to do so, tliere is no reason for putting on 
this section a construction tliat would in effect 
require sales of properties below Rs. 100 to 
1)8 only by registered instruments in the 
numerous classes of cases where the vendee 
is already in possession as tenant or mort- 
gagee. With due deference to the learned 
Judges who decided Sibertdra Pada Bauerjee v. 
Secretary of State for India in Council (1), we 
are unable to accept that case as a correct 
exposition of the provisions of section 54 of 
the Transfer of Property Act. The conclu- 
sion we have come to is that, if there was an 
oral sale of the properties, the fact that the 
vendee was already in possession would not 
render the sale invalid if the vendor had by 
appropriate declarations or acts converted the 
possession of the vendee as mortgagee into 
one as purchaser. The difficulty in the 
present case, however, arises from the fact 
that no oral .sale has been pleaded ; on the 
contrary, the case for the defendants has been 
that there was an unregistered document 
evidencing the sale which was accompanied by 
delivery of possession. No issue was raised 
as to any oral sale having preceded Exhibit 
II, but issues 1 and 2 aye fyaiped on the 
(7) 7 B, 452. 


footing that the defendants’ title is based on 
a deed of sale coupled with delivery of 
possession. Under these circumstances we do 
not think that it is open to the appellants 
to set up an oral sale as to which there was 
no issue or any evidence. 

The position, therefore, is that the sale- 
deed relied upon by the defendants is invalid 
for want of registration, as section 54 of the 
Transfer of Property Act requires all sale- 
deeds, if in writing, to be registered. Section 
3 of the Transfer of Property Act provides that 
section 54 of the Act shall be read as supple- 
mental to the Registration Act. The effect, 
therefore, of section 4 read with section 54 of 
the Transfer of Property Act is to make all 
sale-deeds compulsorily regi.strable irrespec- 
tive of the value of the property. There is 
therefore, in this ca.se no competition between 
a document which is optionally registrable 
and a registered document. The competition 
is between an invalid and a valid sale-deed. 
It is argued by the appellants’ Vakil that, 
as the defendants had possession for 12 years 
before the suit, they acquired title by 
prescription and that even assuming 
that the sale-deed in their favour was 
invalid, it must be taken that their 
po.ssession was an assertion of absolute title 
as vendees. The difficulty in accepting this 
contention of the appellants’ Vakil is that as 
the sale-deed (Exhibit 11) is required by law 
to be registered, it is not admissible in 
evidence even for the purpose of showing the 
nature of the appellant's’ possession. In 
Snhbayya v. Madduletiah (8) it was held that 
an unregistered document is inadmissible to 
prove the nature of the po.sses8ion of the 
person claiming under it. So far as this 
Presidency is concerned, the balance of 
authority is for holding that the establish- 
ment of title by adverse possession is a 
transaction affecting immoveable property. 
If the defendants’ sale-deed cannot be looked 
into for the purpose of determining the nature 
of their possession, there are no materials for 
holding that their admitted previous pos- 
session as mortgagees was altered or that they 
acquired by prescription absolute title as 
purchasers. 

The second appeal fails and is dismissed 
with costs. 

Appeal dismissed, 


(8) 17 M. b. J. 469, 
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MADRAS HIGH COURT. 

Second Civil Appeal Kc. 1121 op 1912. 

August 6, 1914. 

Present I — Mr. Justice Ayliug and 
Mr. Justice Tyabji. 

AYILLATH MELAVITTIL GOVINDAH 
HAMBIAR AND OTHERS — Plaintiffs — 
Appellants 
versus 

CHEMBRANI YITTIL PARKUM 
KANNAN NAMBIAR, KARNAVAN and 
MANAGER op AYTLLIATH MELPIAVITU 

TARWAD, AND OTHERS — DEPENDANTS — 

Respondents. 

Mnlahnr Law — Kamfiyoji ererfiny buildhigon tarwad 
property — Burden of proof. 

Where a Tcarnnvan of a Malabar tarwad sets up 
a title in himself to buildings erected by him while 
in management of the fanvad property, the burden is 
upon him to establish that the structure and the 
improvements on the land were made out of his 
own private property and not out of the tarwad 
property. 

Vira B^tyen v. Valia Rani Pudia Kovilagom Calicut, 

3 M.^ 141, Uratnldimaraih. JCaniian v. UraniJeuuiarath 
Tunjii, 6 M. 1, followed. 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 122 of 1910, preferred against that 
of the District Munsif of Cannanore, in 
Original Suit No. 85 of 1908. 

This second appeal coming on for 
hearing on the 12th November 1913, and 
having stood over for consideration till the 
2nd of December 1913, the Court delivered 
the following 

JUDGMENT. — The plaintiffs sue **to 
establish that the registered gift-deed, 
dated the 16th April 1903, executed by 
the 1st defendant in favour of defendants 
Nos. 5 to 15 on the pretext of the 1st 
defendant possessing Jcuzhi hcinoni right over 
the scheduled properties, is invalid, and that 
the 1st defendant has no special right over 
the scheduled properties as described in the 
gift-deed, and for the surrender of the 
possession of those properties by the 
dtefendants to the plaintiffs on behalf of 
the tanmd:' The first issue raised by the 
District Munsif was as follows: — 

Did the knzhi kanoms and chamayams 
gifted by defendant No. 1 to defendants Nos. 5 
to 15 belong to the 1st defendant as his 
private and exclusive property as alleged 
by him or to his tammd, as alleged by 
the plaintiffs.” 

The rep-1 (^uestion^ ho’yvev^i‘i between 
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the parties is, whether the plaintiffs and 
their tanvad are entitled to the value of 
the structure and improvements existing 
over the land which is referred to in 
the plaint, or whether the defendants Nos. 
5 to 15 are entitled to receive compensation 
for such structure and improvements before 
they can be made to give up possession 
of tbe land to the tarwad. This point 
seems to have been rather obscured in 
the lower Courts, perhaps owing to the 
mass of evidence that was adduced by 
both sides. It was suggested before u.s 
that all the parties must have proceeded 
on the basis that, if the Ist defendant 
proved that he was in possession of the 
land in 1862 under Exhibit VII, then 
the defendants must succeed. This may 
have been so, bbt there is nothing to 
show that it was so. As the findings 
stand, they seem to us to be inconclusive 
as to the real issues in the case. The 
District Judge finds that Exhibit VII is 
not forged, and it would seem, therefore, 
that in his opinion the 1st defendant has 
been in possession of the property since 
1036-1037 corresponding to 1862. The 
learned Judge also expresses the opinion 
that the tarwad has not discharged the 
burden of proving that the tarwad built 
the house and allotted the properties for 
the maintenance of the 1st defendant’s 
branch. But the learned Judge does not 
discuss the evidence relating to what 
appears to be the real point in the case, — ^ 
whether the structure and improvements 
were erected and made by the 1st defendant 
with his own funds, or whether they were 
made out of the funds of the fanvad. In the 
former case, the defendants must succeed and 
in the latter case, the plaintiffs. We are 
informed that there is direct evidence on the 
point as to the source of these funds, and it 
seems to us that it is necessary that there 
should be a definite finding with reference to all 
the evidence in the case on that point, — which 
is the real question between the parties. 

In this connection, it has been argued on 
behalf of tbe plaintiffs that, even if the 1st 
defendant is shown to have been in possession 
of the lands prior to 1877-1878 (when the 
plaintiffs say that the 1st defendant was put 
in possession by the kamavan of the tarwad), 
still the burden is on the 1st defendant to 
proye tbp-t th^ structure find the improvements 
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on the land were made out of his own private 
property, and not nut of the tanoad property. 
Reliance is placed for this contention on 
Vira Bay mi v. Valia Bant Budia Kovilagom, 
Galicut (1) where it was stated on page 143: 
‘*A11 property acquired by the holder of a 
stanomt which he has not disposed of in his 
life-time, or shown an intention to merge 
in the property attached to the stanom, 
becomes, on his death, the property 
of the kovilagom in which he was born. 
Property acquired by any member of the 
kovilagom is, in accordance with the 
principle recognised in the case of the 
joint Hindu family, presumed to be the 
common property of the kovilagom, unless 
proof is given that it has been acquired other- 
wise than with the aid of the common funds: 
and as in other Malabar families, properties 
are sometimes entrusted to the possession of a 
member who is not by the customary law 
entitled to their management, either for the 
purposes of management or as an assignment 
for maintenance.” Reliance is also placed 
on what appears at page 145, viz., ‘ It lay 
on the first appellant, who being a member 
of the kovilagom is found in possession of 
property, to prove a separate title to it, ” 
and on the folio wing passage from the judgment 
in Uramkumarath Kannan v. Uramkumarath 
Tengu (2): As to the compensation for 

improvements claimed, we agree with the 
Court below that an anandravan is not 
entitled to charge for improvements made in 
the course of the use of the tarwad property.” 

With reference to the case of TJram- 
kumarath Kannan v. Uramkumarath Tenja 
(2) it was, however, pointed out to us 
that there the District Judge had held 
that the tarwad was entitled to the improve- 
ments, because there was nothing to show 
that the 1st defendant expended private funds 
and they merely represented the labour of a 
junior member.” 

In the present case, however, it is not a 
question merely of presumption, but it is stated 
to us that there is a direct evidence on 
the point. The 1st defendant is at 
present the karnavan of the tarwad, and, 
though the gift was made shortly before 
he assumed that office and the improvements 
in question were made long prior to that date, 

(1) 3 M. 141. 

12) 6M. 1. 


still tlio documents, accounts and other records 
relating to the property of the tarwad 
must presumably be with him, and he must 
have taken charge of the documents relating 
to the period when the late karnavan, his 
brother, was in charge of the tanoad proper? 
ties. In any case, if he expended his own 
private funds in putting up the structure and 
in making the improvements which are the 
subject-matter of this suit, it would appear 
that there would be little difficulty in his 
being able to establish it. 

It must also be observed that there are 
three items of property forming the 
subject-matter of the litigation. The evidence 
relating to the three items is not identical. 
They must be considered separately. 

We, therefore, send the case back for a 
finding in the light of the observations we 
have made on the following issue: — 

“Whether any building was erected or 
improvement made by the 1st defendant out 
of his own private funds on any of the three 
items of property referred to in the plaint?” 

The finding should be submitted within six 
weeks from the date of the receipt of this 
order, and one week will be allowed for filing 
objections. 

In compliance with the above the District 
Judge of North Malabar submitted the 
following 

FINDING. — It is admitted by the learned 
Vakil for the 5th defendant that the evidence 
does not show that the Ist defendant had 
private funds nor that he spent private money 
on the buildings found on any of the items 
of property. All that the Vakil says is that 
the tarwad did not prove that they built the 
buildings nor did they allege that the Ist 
defendant built them under the direction of 
the karnavan or with the kamavan^s funds. 
Therefore the buildings and improvements 
found by the Commissioner on items Nos. 1, 

2 and 3 must have been built or made out 

of private funds. But I find that the 
improvements on items Nos. 1, 2 and 

3 come in all to Rs. 1,884-14-8 and the 
only private funds that can be proved are the 
trifling rents of the paramhas which 1st 
defendant says the karnavan allowed him to 
appropriate for his maintenance. As the 5th 
defendant’s Vakil cannot prove the fact of the 
improvements being made by 1st defendant out 
of private funds, I have not called on the other 
side and 1 return a finding in the negative. 
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This second appeal coming on this day 
for final hearing, after the return of the find- 
ing of the lower Appellate Court upon the 
issue referred by this Court for trial, the 
Court delivered the following 

JUDaMENT.— We accept the finding and 
allow the appeal. The plaintiffs will be 
given a decree as sued for with costs through- 
out. 

Appeal allowed^ 


UPPER BURMA JUDICIAL COMMIS- 
SIOKER’S COURT. 

Civil Revision No. 6 of 1914. 

June 17, 1914. 

Present : — Mr. Shaw, Kt., J. C. 

Captain HODGKINSON LACK, I. M. S. 
Plaintiff — Applicant 
versus 

P. GALLAGHER — Dependant 
— Respondent. 

Contract Act (IX of IHT2J, ss. 9, 10~-MedicaI fee 
•^Imphed contract^ Rea non able amount. 

In tho absence of an express agreement for pay- 
moiit of fees a medical man is entitled to a reason- 
able remunoration to be fixed by tho Court. 

Mr. R. (r. Aiyangar, for the Applicant. 

JUDGMENT. — Plaintiff-applicant, who is 
tho Civil Surgeon of Bhamo, sued to recover 
Rs. 32, being his fees for two professional 
visits to the defendant-respondent’s wife. 

The Small Cause Court gave him a decree 
for Rs. 4 only and directed that this sum 
should be paid by monthly instalments of 
Rs. 2, and further the Court refused the 
plaintiff-applicant costs. 

The Judge relied upon a case, Rawlins v. 
Daniel (1), quoted in Woodman’s Digest where 
it was held that (under the circumstances of 
that particular case) one-fifth of the monthly 
income of the defendant was the fair 
amount to which the plaintiff was entitled 
for his professional attendance on the family 
of the defendant (who was a public servant) 
for a year. 

The Judge also held that plaintiff -appli- 
cant was not entitled to claim fees for his 
second visit, because he made it without 
being specially summoned and, as the 
plaintiff-applicant said, in the ordinary 
course of his work to see how his patient 


was progressing ; that the plaintiff-appli- 
cant was not justified in refusing Rs. 10 
which were sent to him by money order, 
and that his conduct in attempting to charge 
the defendant-respondent’s family individu- 
ally was most reprehensible. The plaintiff- 
applicant admitted that he refused to accept 
a money order for Rs. 10 sent by defend- 
ant-respondent’s wife, and that when defend- 
ant respondent objected to the charge made 
for the second visit and begged plaintiff- 
applicant to reduce his claim on the ground 
of defendant-respondent’s small income, he 
wrote a letter to defendant-respondent point- 
ing out that on the occasion of both 
visits he was asked to attend to a child, 
and enclosing modified bill’ charging 
Rs. 32 more for attendance on the child or 
Rs. 64 in all, and he explained that he sent 
the modified bill merely to show defendant- 
respondent that the first bill was not 
excessive. 

Tho defendant-respondent apparently did 
not file a written statement, but the Judge 
examined him at the first hearing, and he 
then admitted that no fees had been men- 
tioned between plain tiff -applicant and him 
and said that his salary was Rs, 80 a 
month, that his mother, wife and child were 
dependent on him, and that he wished to 
pay by small instalments ; in other words, 
he did not deny his liability, or dispute 
the correctness of the amount, which the 
plaintiff -applicant claimed. 

The Agra case quoted in Woodman’s 
Digest cannot be followed here. The full 
report of it is not available. The case was 
decided by the old High Court of Agra 
between 1866 and 1868. There is no means 
of knowing what sum the plaintiff claimed 
or what the defendant’s income was, the 
claim may have been for thousands of 
rupees and the defendant’s monthly salary 
may have been in four figures. But we do 
know that remuneration for a year’s attend- 
ance was claimed, and that was not at all 
what plaintiff-applicant sued for in the 
present case. The only point of resem- 
blance would seem to have been that no 
agreement had been come to expressly 
about the fees to be paid, and consequent- 
ly it fell to the Court to give the plaintiff 
a decree for a reasonable sum. A contract 
of this kind is what is called an ’^implied” 


(1) 2 Agra H. 0. R.‘66. 
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contract, where the implication is of fact. Tt 
is not an “implied” contract which is a legal 
fiction, a constructive” contract or quasi'' 
contract, the class of cases referred to in 
sections 68 to 72, Contract Act; it is a real 
contract where the promises are not expressed 
in words but are to be gathered from the 
conduct of the parties and the surrounding 
circumstances. This description of contract 
is also spoken of in the books as an “inferred” 
or “tacit” contract. An instance given is that 
of a customer eating something exhibited 
for sale in a shop, say a pastry cook’s shop. 
There is an implied or inferred promise on 
the part of the shopkeeper to sell the article 
to the customer for the notified price or a 
reasonable price, and there is an implied or 
inferred promise on the part of the customer 
to pay the notified price or a reasonable price 
(see Addison on Contract, 10th Edition, 
pages 412 seqq.. Pollock on Contract, 8th 
Edition, pages 11 seqq., also section 9, Con- 
tract Act, and Cunningham and Shephard’s 
and Pollock’s notes to that section.) 

Cunningham and Shephard in their com- 
mentary on section 9, Contract Act, say: “Where 
a relation exists between two parties which 
involves the performance of certain duties by 
one of them, and the payment of reward to him 
by the other, the law implies a promise by 
each party to do what is to be done by him.” 

Pollock in his notes on the same section 
says: — ‘ There is a class of cases, of consider- 
able importance in England, where parties are 
presumed to have contracted with tacit refer- 
ence to some usage well known in the district 
or in the trade, and whatever is prescribed 
by that usage becomes an additional term of 
the contract, if not contrary to the general 
law or excluded by express agreement. Such 
terms are certainly implied as resulting not 
from words used, but from a general interpre- 
tation of the transaction with reference to the 
usual understanding of persons entering on 
like transactions in like circumstances.” 

In reality the present case perhaps fell 
within this class. But no usage was actually 
alleged or proved, by which medical officers 
in the postion of the plaintiff-applicant are 
in the habit of charging Rs. 16 a visit. 

The decision, therefore, had to go on the 
general principles before explained. 

The question was whether the sum which 
plaintiff-applicant claimed was reasonable. 
The Judge oi the lower Court, assuming the 
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decision in BawUns v. Daniel (l)to lay down a 
general rule, calculated the proper fee for a 
visit in the present case to be 1 anna 3 pies, 
but he saw himself that such charge for one 
or two visits would be inadequate. A medical 
officer in the position of plaintiff-applicant 
is a technical expert, who has gone through 
a long and expensive course of training and 
obtained diplomas implying a high degree 
of professional skill and knowledge, and his 
services, therefore, are deserving of substantial 
remuneration. A sum of Rs. 4 for a visit 
was, in my opinion, almost as inadequate 
hero as 1 anna 3 pies would have boon. I 
consider that plaintiff-applicant’s claim of 
Rs. 16 per visit was not only reasonable, but 
ordinary and moderate. 

In England claims by medical practitioners 
are dealt with under the Medical Acts and 
the by-laws framed by Professional Colleges. 
Here there are no Medical Acts. The 
Government might, no doubt, lay down rules 
as to the fees which medical officers in its 
service should charge to paying patients, but 
except in regard to Chiefs of Native States 
it has not done so. On the contrary, in 
paragraph 152 of the Medical Manual it is 
expressly declared that all questions which 
may jirise regarding the amount of remunera- 
tion for professional services will be left to 
private adjustment. 

Paragraphs 150 and 151 of* the same 
Manual enjoin upon medical officers to come 
to a clear understanding when first called 
in about fees, but direct them to respond 
unhesitatingly when called upon, and to leave 
the question of fees for consideration after 
the first visit. 

Paragraph 150 also says that in the 
absence of a special agreement on the basis of 
a yearly payment it shall be fair to assume 
that a medical officer’s professional services 
will be paid for by the visit. 

Here the plaintiff-applicant disregarded 
the injunction to arrive at an understanding 
when first called in or after the first visit. 
But he did what the same rule declares to 
be proper in charging by the visit. 

In paying a second visit and charging for 
it, although not specially summoned again, 

I think that plaintiff-applicant was acting 
in accordance with what everybody 
knows to be general practice of medical 
men, and that he was fully- justified in 
doing so, 
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I do Dot think that plaintiff-applicant’s 
letter enclosing the modified bill was in 
very good taste or displayed the kindness 
and consideration which one is accustomed 
to meet with in dealing with the family 
doctor. 

I also do not think that the plaintiff- 
applicant ought to have refused the Rs. 
10 that were sent him. The fact that 
the money order was sent by defendant- 
respondent’s wife was not a good reason 
for refusing to accept it; it was accom- 
panied too by a promise of Rs. 10 or more 
next month. 

But I do not consider that these cir- 
cumstances were sufficient to justify the 
Court in refusing costs to the plaintiff- 
applicant. 

Ho was under no obligation to accept 
a part payment, and the fact that he only 
claimed Rs. 32 showed his explanation 
of the ‘ modified bill” to be correct. 

The Judge’s remarks on plaintiff -appli- 
cant’s conduct were unduly severe. 

In overlooking the fact that defendant- 
respondent did not dispute the correctness 
of plaintiff-applicant’s claim and in re- 
ducing the amount claimed to Rs. 4 on 
the authority of BatoUns v. Daniel (1), the 
Judge of the Small Cause Court, in my 
opinion, failed duly to consider either the 
fact or the law and was, therefore, guilty 
of illegality or material irregularity, and 
his judgment was not in accordance with 
law. 

The decree of the lower Court is set 
aside. Defendant-respondent will pay Rs. 32 
to plaintiff-applicant with costs. He may 
pay by monthly instalments of Rs. 10. 

The money order and the promise ac- 
companying it show that defendant-re- 
spondent can afford to pay Rs. 10 a month. 

Decree set aside. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 68 op 1913. 

February 13, 1914. 

Present: — Mr. Justice Tudball. 
REBECCA STEWART— Plaintiff— 
Applicant 
versus 

DEBI PRASAD — Defendant — Respondent. 

Mastet and servant — Order given hy servant under 
master's instructions — Liability of master. 

A person is liable to pay for the work done for him, 
although the order was not given by him personally, 
if it is proved that it was conveyed by his servant 
under instructions from him. 

Civil revision from an order of the Judge 
of the Court of Small Causes, Cawnpore. 

Mr. E. A. Howard^ for the Applicant. 

Mr. A. P. Dube, for the Opposite Party. 

JUDGMENT. — This application arises out 
of a suit brought by the plaintiff-applicant 
to recover the sum of Rs. 353, costs of 
printing certain papers on behalf of the 
defendant. The charges made were admit- 
tedly at double rates and they were in 
respect of four distinct orders for four sets of 
papers. The defendant denied his liability 
in respect of two sets of papers. He 
pleaded that the rates charged were 
exorbitant and that the work had been 
badly done. The Court framed three issues, 
the first being as to whether the defendant 
gave the two contested orders and whether 
he was liable therefor. With the other two 
we are not concerned in this revision. The 
Court granted the plaintiff a decree for 
Rs. 59-2-0, holding that the defendant was 
not liable for the oth^r two orders. The 
sum of Rs. 59-2-0, according to the judg- 
ment of the Court below, was calculated at 
Government rates. The only point which is, 
in my opinion, worthy of notice in this 
matter is the question of the defendant’s 
liability in respect to the two contested 
orders. The lower Court in its judgment 
says that these orders were given by one 
Jai Narain Bajpai, a witness for the plaint- 
iff “ who is in the service of the plaintiff 
and swears that he gave these two orders.” 
On this ground it held that the witness, 
Jai Narain Bajpai, was liable and not Rai 
Debi Prasad. The point taken on behalf 
of the applicant is that this witness dis- 
tinctly stated that he gave those orders 
under the instructions of Rai Debi Prasad 
and that the mere fact that the order was 
popveyed to the plaintiff hy Jai Nwi?! 
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Bajpai, is not a sufficient ground for hold- 
ing that the defendant was not liable. An 
affidavit has been hied by Jai Narain Bajpai 
in which ha says : — “it is true that I gave 
the ,two orders, but they were given under 
the instructions of Rai Debi Prasad and T 
solemnly affirm and say that this is what 
I stated in my evidence before the Judge, 
Small Cause Court, Cawnpore.’’ This being 
so, it seems to me that the lower Court 
was in error in deciding that the defend- 
ant was not liable merely by reason of 
the fact that the order was conveyed to 
the plaintiff by the witness, Jai Narain 
Bajpai, and not by Rai Debi Prasad in 
person. It is a significant fact that Rai 
Debi Prasad took no objection on the score 
of liability for these two orders when the 
bill was presented to him, though, of course, 
he did object to the amount of the bill 
and the rate charged. The lower Court 
has calculated what would be due on these 
orders and it comes to Rs. 26-4-6. In my 
opinion on the evidence the plaintiff ought 
to have got a decree for this sum in ad- 
dition to the sum of Rs. 59-2-0 which 
has already been decreed to her. I allow 
the application so far that I modify the decree 
of the Court below and give the plaintiff 
a decree for the additional sum of Rs. 
26-4-6. The parties will pay and receive 
costs in both Courts in proportion to 
failure and success. 

, Applicaiion allowed. 


MADRAS HIGH COURT. 

Civil Appeal No. 224 op 1909, 

July 20, 1914. 

Present : — Sir Edward Power Wallis, Offg: 
Chief Justice, and Mr. Ju.stice 
Kumaraswamy Sastri. 

Srt Meetia Baja POOSAPATI VIJARAMA 
OAJAPATHI RAJA MAHARAJ MANYA 
SULTAN BAHADUR op VIZIA- 
NAGARAM-— Plainti fp— Appellant 
versus 

The COLLECTOR op VIZAGAPATAM 

AND OTHERS — ^DEPENDANTS — RESPONDENTS. 
Mairai Land Revsmie Afissssment Act (I of 1676) 
-—Beparate regiotration-^Permanent grantee at favonr- 
uffls rent. 


Aegalation XXV of 1802 does not affect the validity 
of transfers by zemindarsy but only saves the right of 
Government. 

A permanent lease of a xeimndari is not a transfer 
of proprietary rights within the meaning of section 8 
of Kegulation XXV of 1802. A permanent grant at a 
favourable rent of the nature of jodiy katttihadi or 
poruppu is not a transfer of ownership and the gran-' 
toes are not liable to have their lands separately 
registered under Act I of 1876 and separate assess-' 
ment imposed on them. 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Viza^ 
gapatam, in Original Suit No. 34 of 1906. 

Mr. S. Srinivasa Iyengar (with him Mr. 
K.V. Krishnasawmi Aiyar)^ for the Appellant. 

Messrs. C. Sidney Smith, B, Narasimham, 
V. Bamesam, S. Doraiswami Aiyar^ for the 
Respondents. 

JUDGMENT. — We think the Subordinate 
Judge in this case was right. The first 
question relates to the nature of the interest 
at present enjoyed by the defendants. By a 
deed dated the 1st June 1808, the predecessor 
of the present plaintiff granted a moJchassa 
patta to three individuals of three villages 
without reserving any rent. There is no 
doubt, and it has been so held in some cases 
in this Court, that such tenures were formerly 
believed to be resumable on the death of the 
grantor. On the death of the grantor in this 
case when the e.state came under the manage- 
ment of the Collector as manager in 1845, 
these villages were resumed. That is to say, 
the villages were attached or kept under zuft 
and the profits of the villages were enjoyed 
apparently by the zemindar for some years. 
Then in the year 1853 a petition was put in. 
Exhibit B, stating that the villages had been 
granted on service tenure to the ancestors of 
the petitioners and that the zemindar had 
been pleased to release them from attachment 
‘to be enjoyed by us, nine sons of the afore- 
said Vijiagopalarazu (one of the grantees). 

I agreed to pay a kattuhadi of Rs. 300 a 
year newly fixed.” Then Exhibit C is an 
order of the zemindar giving effect to this 
arrangement and Exhibit D is a further 
order addressed to the office Amin and it says: 

Inasmuch as the said villages were not for- 
merly charged with kattuhadi and as Seethara- 
marazujoneof the sons of Vijiagopalarazu (that 
is to say, one of the original grantees), present- 
ed a sanad to us stating that the nine sons 
of lateXakarlapudi Vijiagopalarazu would pay 
the kattuhad/i of Rs. 300 every year from 
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the current fasli year 1263 and enjoy the same 
as before, and act in obedience to the orders 
of the Sircar, the said three villages should be 
released from attachment and given to the 
nine persons of the family to be enjoyed by 
all the members of the said family.’* Now 
the three villages have been enjoyed for the 
past sixty years subject to the payment of 
this Icattuhadi without any question being 
raised about it and we must take it, that the 
tenure on which they held is that they should 
hold the land subject to an annual payment 
of this Kattuhadi of Rs. 300 and that in effect 
there was a re-grant of the three villages in 
1853. 

Those are the terms of the tenure with 
which we have to deal. Subsequently some 
years ago the zemindar sought to resume 
these villages and instituted a suit for 
that purpose, which was dismissed. He 
is now seeking to take advantage of Act 
I of 1876 for the purpose of getting these 
three villages separately registered in the 
names of the descendants of the grantees and 
having a proportionate peishcush or Govern- 
ment revenue charged upon them, thus en- 
tirely altering the terms upon which they had 
been held for so many years by the grantees, 
which terms are, that they should enjoy the 
villages on a payment of Rs. 300 — haituhadi—^ 
annually, leaving the zemindar to pay the pro- 
portionate peiahcush which, as the mere fact 
of the institution of this suit shows, is prob- 
ably a considerably larger sum. Now there 
are, it is not denied, very numerous other 
villages in the Northern Circars and possibly 
elsewhere which are held on similar tenure 
and in which a similar operation might be 
attempted if the law allowed it. Therefore 
the question is one of considerable general 
importance as to whether grantees holding 
on perpetual grants subject to the payment 
of a small rent under the name of jodi, hattubadi 
or poruppu, are liable to have their lands 
separately registered under this Act and 
separate assessment imposed upon them. 

Now the history of the question is this. 
Regulation XXV of 1802 provided that pro- 
prietors of land should be at liberty to transfer 
without the consent of Government, that 
such transfers should be valid, but that ‘ unless 
such sale, gift or transfer should have been 
regularly registered at the office of the Col- 
lector, and unless the public assessment shall 
have been previously determined and fixed 


on such separated portions of land by the 
Collector, such sale, gift or transfer shall be 
of no legal force or effect, nor shall such 
transaction exempt a zemindar from the pay- 
ment of any part of the public land revenue 
assessed on the entire zemindari previously 
to such transfer, but the whole zemindari 
shall continue to be answerable for the 
total land-tax, in the same manner as if no 
such transaction had occurred.” Notwith- 
standing the generality of the language of 
the latter part of this section, it has been 
held by the Privy Council in the Ettiapuram 
case of Vencataswara Yetiiapah Naicher v. 
Alagoo Moottoo Servagaren (1) and elsewhere 
that this section does not affect the 
validity of transfers as between the parties, 
but only saves the rights of Government. The 
Regulation also provided for the manner in 
which the proportionate assessment was to be 
fixed and in Regulation XXVI, there was a 
provision as to the separate registration of 
portions of settled estates which had been 
alienated in a Court sale; so far as I know 
there was no specific legislative provision as 
to how separate registration was to be en- 
forced in other cases though, no doubt, the 
right to such separata registration was re* 
cognized in certain cases. In that state of 
things Act I of 1876 was passed. It is 
described as An Act to make better provision 
for the separate assessment of alienated 
portions of permanently settled estates,” and 
it says: whereas it is desirable to make better 
provision for the separate assessment to land 
revenue of portions of permanently settled 
estates alienated by sale or otherwise. It is 
hereby enacted as follows: — 

“l. The alienor or alienee of any portion 
of a permanently settled estate, or the re- 
presentative of any such alienor or alienee, 
may apply to the Collector of the District 
in which such portion is situate for its re- 
gistration in the name of the alienee and for 
its separate assessment in respect of land 
revenue. 

*‘2. The Collector shall thereupon hold 
an inquiry as to who is the present owner 
of t)ie property in respect of which the 
application is made.” So that what the 
Collector has to do is to find out who is the 
present owner ; and the intention of the 

(1) 8 M.I.A. 327? 4 W. E. (P,C.) 73j 1 Suth. P. C. J. 
440; 1 Sar. P. C. J. 788; lO Eng. Rep. 65^. 
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Legislature is that it should be only where 
there has been a change of ownership that 
separate registration and assessment should 
* take place. Now the question is, whether 
there can be said to have been a change of 
ownership by virtue of this grant of these 
three villages to the grantees subject to a 
reserved payment of kattubadi or favourable 
rent of Rs. 300. Assuming that the grant 
was a permanent one and was not liable to 
resumption, we do not think that it can stand 
on any higher footing than a permanent lease. 
It is a grant subject to a reservation of annual 
money payment or rent and, therefore, 
it seems to us to be of the character of a 
permanent lease. Now there is no authority 
for saying that a permanent lease is included 
in the meaning of the term ‘ owner ’ and if 
it had beeri intended to include such a per- 
son within the term ‘ owner,’ we think 
there would have been a definition clause 
including him. Numerous authorities may 
be cited in support of this view. It was 
expressly held by the Privy Council that a 
permanent lease by a zemindar is not a trans- 
fer of his proprietary right within the mean- 
ing of section 8 of Regulation XXV of 1802 
in the case of Vencataswara Yettiapah Naiker v. 
Alagoo Moot too Sewagaren (1), where their 
Lordships observed ; “This is not an aliena- 
tion of the zemindar i or any part of it. It 
is a perpetual lease of a distinct portion of 
the zemindurif which constituted a distinct 
portion before the appellant’s title to the 
zemindari accrued and such an estate could not, 
without great violence to the language, be 
considered as a transfer within the words of 
the Regulation.” The reference is to section 8 
of Regulation XXV of 1802 which deals with 
.the transfer by proprietors of their proprie- 
tary right and is, therefore, express authority 
for the proposition that a perpetual lease is not 
.a transfer of proprietary right or ownership 
and does not constitute the lessee the pro- 
prietor or owner within the meaning of 
Regulation XXV of 1802. As already pointed 
outr, Act I of 1876 is supplementary to Regu- 
lation XXV of 1802 which must be read with 
reference to it. The same view has been 
taken in Kshetraharo Bisaoyi v. Sobhanapuram 
Hart Krishna Naidu (2) with regard to the 
language of Act III of 1895, section 5. 

. (2) 5 Ind. Cas. 126; 7 M. L. T. 04; 20 M. L. J.. 417; 

eO M. 340. 


There the learned Judges say: “The question 
then remains whether the grant of a perma- 
nent lease is a transfer of ownership,” and 
following the ruling of the Privy Council 
which we have just refen’ed to, the learned 
Judges held that a permanent lease is not a 
transfer of the prorpietary right or ownership. 
We may refer also to two recent decisions of 
the Privy Council, one in Kumar Hari Narain 
Singh v. Striram Ohakravarti (3) and another, 
Durga Prashad Singh v. Brajo Nath Bose (4), 
in which it has held that a permanent grant 
at a favourable rent of the nature of the 
kattubadi reserved in this case, was not a 
transfer of ownership so as to deprive the 
grantor of his mining rights in the land which 
are indidental to his character as ‘ owner. 
And in the first case, Han Narain 
Singh V. Striram Ghakravarty (3), his right 
is distinctly based upon his possessing the 
character of owner. The Subordinate Judge 
has quoted various authorities to the same 
effect in his judgment : ‘Markby in his 
Elements of Law (5th Edition) observes: 

however numerous and extensive maj'^ be 
the detached rights, however insignificant 
may be the residue, it is the holder of this 
residue of right whom we always consider 
as the owner.’ ” This is, of course, from the 
legal point of view; from the economic point 
of view a permanent lease or a conditton of 
fixity of tenure may, no doubt, be spoken of 
as a condition of divided ownership, but we 
are merely considering the accepted meaning 
of the word ‘ owner ’ in the language of the 
law. The decision of the Privy Council in 
Fischer’s case, BoheH Fischer v. Secretary 
of State for India in Council (5), does not 
affect the present case, because there what was 
contemplated from the first was an out and 
out gift of the village to Mr. Fischer to be 
separately registered and according to the 
construction put upon the various documents, 
their Lordships came to the conclusion that 
the peishcush or poruppu, as it was called in 
different documents, was only intended to be 
a temporary payment to the zemindari pend- 
ing the separate registration and assessment 

(3) 6 Ind. Cas- 786; 14 C. W. N. 746; 11 0. L. J. 
6.53; 7 A L. J. 633: 8 M. L. T. 61; 12 Bom. L. R. 496; 
20 M. L. J. 669; 37 C. 723; (1910) M. W. N. 309; 37 

I. A. 136. 

(4) 16 Ind. Cas. 219; 16 C. W. N. 482; (1912) M. 
W. N. 426; 11 M. L. T. 337; 9 A. L. J. 462; 16 C. L, 

J. 461; ,14 Bora. L. R. 445; 23 M. L. J. 26; 39 0.696; 
891. A. 133. 

(6) 22 M. 270 (P. C.); 26 I. A. 16; 8 C. W. N. 161. 
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which was contemplated from the very first. 
With regard to the case in Kamalammal v. 
Baj 7 i Naiker (6) and the observations there 
cited, we may point out that that was a case 
of gift, and obviously where there is a case 
of gift, that is, a case of out and out aliena- 
tion, the donee becomes the owner. But 
those cases are quite different from the present 
case which is, in our opinion, merely that of 
a permanent lease at a favourable rent. We 
think that it would bo giving an extension 
which was' never intended and which would 
be of very dangerous consequence to the Act I 
of 1876, if we were to hold that the creation of 
a perpetual lease at a favourable rent ren- 
dered the lessee the owner so as to subject 
him to the liability of having the land includ- 
ed in the lease separately registered and 
separately assessed. I may also add that 
a. decision to' the same effect has already been 
given by this Court by Mr. Justice Miller and 
Mr. Justice Munro in an unreported case. 
Appeal 141 of 1905. 

In the result the appeal fails and is dis- 
missed with costs. No order as to costs of 
the Secretary of State. 

Appeal (UsmmeiL 

(6) 19 M, 308; 6 M. L. J. 179. 


MADRAS HIGH COURT. 

Civil Appeal No. 238 op 1911. 
September 22, 1914. 

Present: — Mr. Justice Sankaran Nair and 
Mr. Jnstice Spencer. 

/SVi Bajah Saheh Meharhan Dost an Sri Bajah 
RAVU VENKATA KUMARAMAHl- 
PATHI SURYA ROW BAHADUR GARU 
SIRDAR, RAJAHMUNDRY SIRCAR, 
RAJAH OP PITTAPUR, through 
HIS Dewan AND Authorized Agent, 

P. SEETHARAMIAH PANTULU— 
Plaintiff — Appellant 
versus 

The secretary op STATE for INDIA 

IN COUNCIL REPRESENTED BY THE 

COLLECTOR of GODAVARY — Dependant 
— Respondent. 

Contract Act (IX of 1872^, ss. 69 and 70 — Improve- 
iHent — Benefit conferred toithout Icnmdedge or consent — 
Contribution^ right of. 

A person should not bo made liable to pay for a 
benefit conferred on him without his knowledge or 
consent, without giving him an option of declining 
to accept the beueiit, inasmuch as no one can be said. 


to enjoy a benefit which ho gets without any 
option of rejecting or accepting it. But the acceptance 
or rejection should not prooedc the conferring of 
benefit. 

Therefore, by putting up a masonry dam across 
a river and thereby increasing the flow of water 
to other riparian owners a zemindar cannot claim 
contribution from them for the improvements effected 
by him, unless they are given an opportunity of ac- 
cepting the benefit and they adopt the benefit with 
that knowledge. 

Qajapathi Krisfna Chandra D jo v. Srinivasa Charlu, 
20 Ind. Gas. 445; 25 M. L. J. 433 at p. 436; 14 M. L. T.* 

20 at p. 22; (1914) M. W. N. 99, Yogarnbnl Boyee 
Ammaiu Animal v. Naina Pillai Marakayar, 3 Ind 
Gas. 110; 33 M. 15; 6 M. L. T. 162; 19 M. L. JT. 489 
and Lampleitjh v. Btaithwait, 1 Sm. L. G. 141; Hob. 
105; Moore, 866; Brownl. and Gold. 7, followed. * 

Damodara Mudahnrv. Secretary of State for India 
18 M. 88; 4 M. L. J. 205, diatinguiahod. . * 

Jarao Kumar v. Basanta Kumar Roy, 32 C. 374 
at p. 377, Mohendra Ghoshal v. Bhtthan Mardaiia 6 
Ind. Gaa. 810; 38 G. 1; 12 C. L. J. 666; 14 C. W. V. 

Smith V, Binonath Moolccrjee, 12 C. 213 Abdul 
Wahid Khan ShuliiJcn Bihi, 21 0. 496 at p. 604 (P.G.); 

21 1. A. 2(S,Khetra Nath Royv. Mahomed Uzir Muktear 

21 Ind. Caa. 102; 19 G. L. J. 525; Mahatha Ilarsankar 
Snhni V. Bandhu Saha, 22 Ind. Gas. 720, Joy Narain 
Singh v. Badri Das, 13 Ind. Gas. 144; 16 C. L. J. 166 
and Bhagiian Singh v. Muhammad Mazhar Ah Khav 
23 Ind. Gas. 339; 36 A. 273 at p. 276; 12 A. L. J 394* 
referred to. ' * » 

Appeal against the decree of the Court of 
the Subordinate Judge of Cocaiiada, in 
Original Suit No. 53 of 1909. 

FACTS appear dearly from the judgment 

of Spencer, J. 

Mr. V. Bamesam for Mr. S. Srinivasa 
Aiyangar, for the Appellants:— Referred to the 
Board’s proceedings directing contributions 
to be levied from others: the Raja of Pittapul* 
paid the amount and collected it from others. 

He referred to Mohendra Ghoshal v. Bhuhan 
Marda^m (1) which is a case under section 
310A, Civil Procedure Code, 1882. 

[Sankaran Nair, J.— In that case there is 
some difference of opinion. The Chief Jnstice 
says that section 70 applies while Jnstice 
Dass says section 69 applies. If that be the 
ease, 34 Madras has no application.] 

Mr. r. Ramesam . — Yes it is so. In the 
Calcutta case the person who refused to pay 
was not a party. 

[Sankaran Nair, J.— Are you prepared to 
face this ? Suppose on the fact we come to 
the conclusion that the construction of it was 
nece.ssary in the interest of the estate and 
if it turns out to the benefit of all, would you 

{1) 6 Ind. Cas. 810; 38 C. 1; 12 0. L. J. 666* 14 G 
W.N.945. 
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SRy that Government will still remain boandP 
A« I understand the facts, both wanted to 
construct but you constructed it under the 
impression that you will be able to get a 
contribution. You would have gone on, 
whether you got a contribution or not.] 

Mr. V, Biame$ani. — The officers wishing to 
.do it, acted in a dual capacity; all the officers 
of Government knew it and subsequently 
adopted the measure. 

In Jog No/rain Singh v. Badri Das (2) there 
is an express reference to the Madras case 
and this is a case under section 310A. 

[Sankaran Nair, J. —Do they put it under 
section 69 or 70?] 

Mr. K Bamesam, — Under section 70. It is 
the ease of a mortgagee. 

[Sankaran Hair, J. — Then it k a case of 
section 69 and not of 70.] 

Mr. F. Bamesam. — Ajodhya Singh v. Jannoo 
Zal (3); Khettra Nath Boy v. Mahomed Uzir 
Muktear (4); Prosonno Kumar Bose v. Jamal- 
ud-Din Mahomed (5) are also on the same 
point. 

[Sankaran Hair, J. — ^According to the above 
case, there is a liability]. 

Mr. F. Bamesam, — Mahatha Itarsanhar 
Sahai v. Bandhu Sahu (6); Jarao Kumar v. 
BasarUa Kumar Boy (7); Oajapathi KrUtna 
Chandra Deo v. Srinivasa Charlu (8) are 
also of the same effect. 

Mr. T. Bmgachariar, for the Respondent: — 
Referred to the portion of the evidence which 
established that the Government villages are 
benefited. 

[Sankaran Hair, J.— The effect of building 
up the dam is to secure the supply to all the 
four channels.] 

Mr, T. Bangachariar referred to Ex- 
hibit K and contended: — Benefit has already 
existed. It has substituted another 
machinery for it. I was not benefited by 
the arrangement. The water which I 
was getting I am already bound to get 
under a duty. The Government were not 
consulted prior to the construction of the 


f2) 13 Ind. Cas 144; 16 0. L. J. 166. 

6 Ind. Cag. 341; 14 0. W.' N. 699. 

I 21 Ind, Cas. 102; 19 0. L. J. 52.5. 

► 16 Ind. Cas. 66. 

I 22 Ind. Cas. 720, 

I 82 C. 374 at p. 877. 

(8) 20 Ind. Cas. 445; 25 M. L. J. 433 at p. 436: 14 M. 
L. T. 20 at p. 22; (1914) M. W. N. 99. 


work. In order to have the legal liability of 
Government fixed, there must be evidence to 
show that Government knew it. 

A man does a thing to protect himself 
which enures also to the benefit of some- 
body else; there is nothing to show that I 
have adopted it. 

This is not a case under section 69; nor can 
it come under section 70 of the Indian Contract 
Act. I have no option in the matter. The 
water comes on to me out of its own accord. 

[Sankaran Hair, J. — Uo you mean to say 
that the compensation is for the sluice built, 
and not for the benefit of water which I 
enjoyed?] 

Mr. T. Bangachariar , — There is nothing 
which I can restore to him. That implies a 
discretion to take or refuse which is essential 
for the application of the section. 

[Mr. Spencer, J. — How can there be res- 
toring a thing done when the thing restored 
is not something else?] 

Mr. T, Bangachariar, — In Bam Tnhnl Si'ngh 
Biseswar Lai Sahoo (9) it is said that it is 
not in all cases where one man is benefited 
by another that one can expect return of the 
benefit. 

Ah(M Wahid Khan v. Slialnka Bihi (10). 
Ho civil obligation is incurred unless it is 
expres.sly or impliedly entered into. Keighley 
Mojcsted Sc Co.j v. Durant (11); Lord Mac- 
naghten dealing witli the above case says; — 

Ho civil obligation can be created by or 
founded upon undisclo.sed intentions.” 

Yogamhal Boyee Amrnniii Amvial v. Nyana 
Pillai Marakayar (12) again cited; merely 
enjoying the benefit does not give rise to 
obligation. 

Damodara Mndaliar v. Secretary of State 

(13) and Nafesan Chetty v. Vengti Nachiar 

(14) . 

JDDGMEHT. 

Spencer, J, — This suit was brought by 
the Rajah of Pit tapur against the Secretary 


(9) 2 I. A. 
28 W. R. 306. 


131 at p. 143; 16 B. L. R. 208 (P. C.); 


(101 21 0. 496 at p. 604(P. 0.); 21 1. A. 26. 

(11) (1901) A. 0. 240 at p. 247; 70 L. J. K. B. 662; 
84L. T. 777;17T. L. R.627. 

(12) 3 Tnrl. Cas. 110; 33 M. 16; 6 M. L. T. 162; 19 
M. L. J, 489. 

(13) 18 M. 88; 4 M. L. J. 206. 

(14) 3 Ind. Cag. 701; 20 M. h. J, 20 at p. 22; 6 M. 
L. T. 818;33M. 102. 
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of State for fndia in Council to compel the 
Government to pay a contrilmtion towards 
the cost of a permanent head sluice at 
Timmapuram, which the Pittapur Estate 
constructed at a cost of Rs. 18,606-14-9 to 
take the place ('f the tempoi’ary dams that 
used to be put up to regulate the How of 
water in the river Yelcru at intervals of 18 
days, when the turn of tJie Pittapur Estate 
ryut^ came round. It is alh'ged in the plaint 
that the ryofii of certain Government villages 
in the Peddapur Talnli, who cultivate their 
lands with the aid of the water (if the Yeleru 
lower down for a turn of 4-7/40 days in each 
month, have been benefited by getting a 
more copious supply owing to this construc- 
tion, and it is claimed that Government 
being a lower riparian owner is on this 
account bound by virtue of section 70 of 
the Contract Act to bear its share of the 
expense. 

From the corresiioiidence, which is the 
only evidence in the case, it appears (see 
Exiiibit TY j that in LbOd certain Peddapur 
ryots objected that the bunds put up during 
the turn of the Pittapur Estate were not 
strong enough. I think, tlierefure, that it 
may be safely concluded that the cultivators 
loAV(‘r down the stream including the 
Government ryots received some benefit liy 
the Pittapur Estate j’egulating the supply 
and prevejiting wastage of water. The 
Collector of Godavari in his letter, Exhibit 
Xr, dated 8th April ltK)9, states that the 
utility of the work to all the rijmrian 
owners below was always recognised, that 
its construction by Government itself in the 
first instance was advocated liy him, and 
that there can be no question of the moral 
obligation of Government to bear its quota 
of the cost. 

There can also be no doubt, as observed 
by the Subordinate Judge, that the work 
was lawfully done. WJiether it was done 
without an intention of being a gratuitous 
act depends on the inlorences to be drawn 
from the following observations of the 
Subordinate Judge which seem to bo fully 
supported by the evidence, lie says in 
paragraph 0 of his judgment: — “No doubt 
the Court of Wards audits officers exijected 
to receive contributi(jn from the Govern- 
ment for the above work, but there is 
Nothing to show that the fact that the 


construction of the work was undertaken 
with such an expectation of contribution 
from the Government, was ever msule known 
to the Government. * * * * * 

The matter went to the notice of the 
Government only after the work was com- 
pleted and the Government declined to be 
liable to pay the contribution. ^ ^ * 

* * ^ The work was done 

chiefly in the interests of the plaintiff him- 
self to avoid the recurring waste of money 
in the raising and removal of the tem- 
porary bunds from time to time.” He also 
refers to E\hi])it 1\, in which the manager 
states: — The Pittapur Estate is annually 
incurring large expenditure on account of 
this particular Imnd and it will be cheap 
for it to beai* the whole expenditure of the 
sluice even if it should amount to Us. 20,000.” 

When the Ihnird of Hevenue recommend- 
ed, the Government should pay Ks. 5,168-5-11 
as a contribution for the consfruction of this 
sluice, tlu‘ Government jiointed out in 
Exhibit XI that they had constructed at 
their own cost certain other masonry dams 
and regulators by which the Pittapur Estate 
was relieved of trouble and expense and 
impiired whetlua’ theii* contribution to the 
estate could not be j*educed proportionately. 
This was on April 7th, 1008, after the con- 
struction had reached completion, Avdiich 
ap])ears to liave occurred on some date prior 
to Exhibit Vlll, which is dated September 
21st, 1906. In a letter to the Executive 
Engineer, Exhibit Vll, dated December 8th, 
1901, the Collector stated that the regulat- 
ing w'orks at the head of Timmapuram 
channel w^ere for the benefit of the Pittapur 
Estate and in conseiiuence the cost w'ould be 
solely borne liy that Estate. The question 
of set-off raised by the Government in 
Exhibit XI and in paragraph 8 of their 
written statement forms the subject of the 
drd issue in this suit wdiich has not as yet 
been decided. 

As foi* the application of section 70 of 
the Contract Act, if a person does a thing 
primarily for his owm beiictit and is benefited 
thereby, it must ahvays be a question whether 
he did not inteiul to do it gratuitously a.s 
regards others wdio haijpen to be benefited 
by the same act. In this respect 1 agree 
wdth the observations of Miller, ^ J., in 
Gajapnthi Kristna Chandra Deo v. Srinivam 
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Charlu (9): “He will then have to show that 
what he did was done for the defendant, 
and it cleaidy may be very difficult for him 
to show that in some cases, especially in 
cases where his own interest is manifestly 
predominant. If he pays in his own interest 
he will not ordinarily be held to have made 
the payment for the defendant; but whether 
he did so or not it seems to me, is a ciuestion 
of fact in each case.” 

As a question of fact in the present case I 
find that the plaintiff’s oAvn interest was 
predominant, that his intention did not 
amount to more than a hope or expectation 
that Government would contribute something 
and, therefore, that it was not an intention 
not to do the work gatuitously. 

In this case it was conceded at the hearing 
of the appeal that there was no express 
or implied contract between the parties. 
Therefore, the plaintiff could not succeed by 
showing that section 70, which deals with 
relations resembling those created by contract 
was applicable, and as the lower Court 
dismissed the suit on the ground that defend- 
ant was not given the option of accepting 
or rejecting the benefit arising from the 
plaintiff’s work, basing its opinion on the law 
as laid down in Yogamhal Boyce Ammani 
Ammal v. Nyana IHUai Marnkoyar (13), it 
is necessary that I should deal with this 
aspect of the case, seeing tliat it ijas been 
urged that this view goes beyond the strict 
words of the section and has been dissented 
from in later decisions here and elsewliere. 

The English Law is that no legal ob- 
ligation arises from past consideration, /.c., 
an act already done not under a contract, 
unless there has been a precedent 
request, but a request is implied if (1) 
A does voluntarily what B was legally 
bound to do; (2) A is compelled to do 
what B was legally bound to do; (3) B 
accepts the benefit of something done by 
A, having an optio7i to refuse; or (4) A does 
an act of public necessity or charity. An 
instance of (3) would occur if A sends 
goods to B for sale which B did not order 
and B keeps them. An instance of (4) 
would be the burial by A of a corpse, 
which would give him the right to 
recover the cost from the deceased’s exe- 
cutors. 


I agree with the opinion of Sankaran 
Nair, J., in Yogamhal Boyec Ammntii Annual 
V. N^ya7ia IHllni Marahayar (13) that section 
70 of the Indian Contract Act is based 
upon the English Law as laid down in 
Lampleigh v. Braithioait (16) and that a 
person can be said to enjoy a benefit 
under this section only by accepting the 
benefit when he has the option of declin- 
ing or accepting. In thus stating the 
law there does not seem to be any 
departure from what was laid down in 
Damodara Mudaliar v. Secretary of State 
for India (14). The learned Judges who 
decided that case distinctly state that as 
a geiu'ral rule a man cannot be made 
liable fur good services rendered under 
circumstances giving him no option of de- 
clining or accepting, and tliat there can be 
little doubt that the statement of the law 
in section 70 is derived from tlie notes 
to Lampleigh v. Braifhwait (16) and that 
that is the law which the Courts in India 
have to apply. 

The case in Damodara Mndahar v. 

Secretary of State for India (14) was a 
case of a tank, which irrigated lands 

in the dcfendatit's zemindar i as well as 
ryofwari villages, being repaired at the 
cost of Government, and it was decided 
upon tlie findings called for from the 
lower Court (1) that the Government 

did not intend to do the repairs gratui- 
tously for the defendants and (2) 

tliat the defendants enjoyed the benefit 
of them. In Yogamhal Boyee Amnumi Ammal 
V. Nyana IHllai Marahayar (13) Sanka- 
ran Nair, J., points out that on the 
facts of Damodara Mudaliar v. Secretary 
of Stale for India (14) there would have 
been no %vater in the tank for irrigation 
but for such repairs, and, therefore, when 
the zemindar elected to use the water 
available on account of such repairs, he 
adopted the plaintiff’s act and enjoyed 
the benefit tliereof. The tank was, as 
stated in Civil Revision Petition No. 273 
of 1902 (unreported), the property of the 
zemindar. Different considerations arise 
when the ii’rigation work concerned is the 
property of the party who seeks to recover 
compensation. Damodara Mudaliar v. Sec/re^ 

(16) 1 Sm. L. 0. 141; Hob. 106; Moore 860; Brownl. 
and Gold. 7. 
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tary of State for India (14) is quoted 
with approval in Jarno Ktimar v. Basanta 
Kumar Boy (8), which was a case of 
one co-owner suing another for contribu- 
tion after doing under compulsion what 
the other co-owner was legally bound to do. 

It was again referred to with approval 
in Mohendra Ghoshal v. Bhnhau Mardana 
(2), and the caution against so reading 
tlie section as to countenance acts of 
officious interference with the affairs of 
another was repeated. That Avas a case 
of a payment under section 3 10 A, Civil 
Procedure Code, by a tenant releasing the 
liability of other co-tenants. 

The learned Judges, Jenkins, C. J., and 
Doss, J., differed on the question whether 
section 70 applied to the facts of the 
case, but they agreed as to the result, for 
Doss, J., found that though section 70 did 
not apply yet section 43, paragraph 2, did, 
and he referred Avith disapproval to the 
dictum in Smith v. Blnouath Mooherjee (17) 
as putting a narrow interpretation on the 
Avords of section 69, but tbo decision in 
Yogamhal Boyee Aminaul Ammal v. Nyana 
Plllnl Marakayar (13) Avas not noticed thougli 
it was published earlier. 

The decision of the Privy Council in 
Abdul Wahid Khan v. Shaluka Bihi (11) 
Avhich Avas cited in Yogamhal Boyee Ammani 
Ammal v. Nyana Pillai Marakayar (13) in 
support of the view there taken, dealt 
Avith the right of a co-sharer in Oudh to 
pre-emption Avhich is a matter governed 
by tlie Statutory Law of that Province, 

In dealing Avitli the question of costs 
which came Avithin the general laAV, their 
Lordships observed that where the pro- 
ceedings were taken by the defendant for 
his own benefit without any authority 
from the plaintiff, the fact that the 
result benefited the plaintiffs did not create 
any implied contract or give the defendant 
any equity to be paid a share of the 
costs by the plaintiff. This is a general 
statement made without any reference to 
sections of the Contract Act, but so far 
as it goes it supports the conclusion in 
Yogamhal Boyee Ammani Animal v. Nyana 
Pillai Marakayar (13). 

Khettra Nath Boy v. Mahomed Uzir Mnktear 


(5), Mahata llarsankar Sahai v. Bandhu 
Sahn (7) merely follow Mohendra Ghoshal 
V. Bhnhan Mardana (2). 

I turn next to two decisions in which 
expressions of dissent to Yogamhal Boyee 
Ammani Ammal v. Nyana Pillai Marakayar 
(13) occur. In Jog Narain v Biuiri Das 

(3) two learned Judges of the Calcutta 
High Court, Mokerjee and Carnduff, JJ., 
declared that they were not pre- 

pared to adopt the “narrow construction” of 
section 70, by which the term “enjoys” was 
construed in Yogamhal Boyee Ammani Ammal 
V. Nyana Pillai Marakayar (13) as meaning 
“accepts and enjoys.” The reason tliey 
give is that the effect Avould be to exclude 
the operation of the section in all cases Avhere 
statutory imyments are made for the protec- 
tion of a property by a person who, but 
for such payment, might be seriously pre- 
judiced. But if tlie person Avho pays is 
himself interested in the payment, such 
cases AA^ould fall under section 69, and if he 
is a joint OAvner or joint debtor he could 
recover contribution under section 43, clause 
2, as pointed by Doss, J., in Mohendra Ghoshal 
V. Bhnhan Mat dan a (2). Such cases and 
cases of payments under section 310*1, one 
of Avhich formed the subject of consideration 
in Jog Narain v. Badri Das (3), stand on 
a different footing and do not alter the law 
that a person cannot be said to enjoy a 
benetit AAdiich he gets Avitliout any option of 
rejecting or accepting it. 

When in Damodara Mndaliar v. Secretary 
of State for India (14) and in Yogamhal Boyee 
Ammani Ammal v. Nyana Pillai Marakayar 
(13) certain principles were laid doAvn to 
be followed in applying section 70 to the 
facts of particular cases, the learned Judges 
Avho decided those cases should not be taken 
to have intended to furnish an exhaustive 
category of all possible cases Avhich the section 
might govern. In my opinion the Avording 
of the section has been intentionally made 
sufficiently wide to cover cases of the nature 
of salvage Avhich, strictly speaking, are not 
included in the common laAV of contract, but 
have been bori’OAved from the domain of 
Maritime Luav [see Damodara Mndaliar v. 
Secretary of Slate jor India (14) ] and are 
governed by considerations of equity. Such 
Avill include, among others, cases of rescuing 
property from fires (see illustration B to 


( 17 ) 12 0 . 213 . 
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section 70), payments under section 810 A 
(now Order XXI, rule 89) [see observations 
in hh'igwnn Singh v. Mnhammn’l Mazhar AU 
Khan (18)] and protection of crops from 
withering by the kindly act of a neighbour- 
ing cultivator indefraying the cost of irrigation 
for an absent owner [see (lajnpathi Krisfna 
Chandra Dan v. Srinirasa (diarlu (9)1. It is 
recognised in Jaran Kumar v. Basanta Kumar 
Boy (8) that in such ways the section goes be- 
yond the English Law of Contract in creatiiig 
an obligation to pay for services voluntarily 
rendered, and 1 do not find in Damodara Mnda- 
liar V. Secretary of State (14); Yogambal Boyce 
Ammani Anunal v. Nyana PillaiMarakayar{lii) 
any denial of this proposition. 

The latter case Avas, it is true, a case 
of payment under section 810A, but it Avas 
a speculative payment made by the plaintiff 
acting in his (twn interest as reversioner, and 
not from a bona ft da desire to save the title 
to property, l>elonging to an estate in A\dii(di 
he as Avcll as defendant were interested, from 
passing to strangers. 

Of the two learned Judges Avho decided 
Cajapathi KnAna (Vontdra Deo v. Srinica<a- 
(7nn7a(9) one said that ho Avould go some - 
Avhat farther tlian Yogambal Boyea Ammani 
Ammal v. Nyatm Pillai MaraJeayar (18) and 
expressed an opinion that section 70 of the 
Contract Act does not Avarrant the view that 
the defendant must ha\'e an option of 
declining the benefit, if that means that 
before the benefit is conferred lie must 
be given the choice of accepting or declin- 
ing it. 

Certainly there is no law that the 
acceptance must precede the conferring of 
the benefit and tlierc is nothing in the 
judgment in Yogambal Boyee Ammatii Ammal 
V. Nyana Pillai MaraJeayar (18) to suggest 
it. ill fact the use of the word “adopt” 
implies that the acceptance folloAvs the deed. 

The other learned Judge dissente<l from 
the ob^ervation.s ill Yogambal Boyce Ammani 
Ammal v. Nyana Pillai Ma akayur (13) 
Avhich tended to restrict tlie beneficent 
provisions” of section 70 and to interpret 
them in the light of the English Law. He 
further observed that the decision in Damodara 
Mudaliar v. Secretary of State (14) did not 
favour such restrictions and that it was 

(18) lud Ciis. 339; 36 A. 272 at p. 270; 12 A. h. 
J. 394. 


stated in Yoynmbal Boyce Ammani Ammal v. 
Nyana PiVai Mnrakyar (18) tliat the decision 
in Daniodar Mudaliar v. Secretary of State (14) 
Avas opposed to the decision of the Privy 
Council in Abdid Wahid Khan v. Shalaka 
Bibi (11). 

1 have already tried to show that the 
Avorils used at page 91 in Damodara Mudaliar 
A^ Secretary of State for India (1 1) indicate 
that tlio Chief Justice and Shephard, J., 
took the same view Aviuch Avas expressed 
in other words later by Saiikaraii Nair, J., in 
Yogambal Jhyec Ammani Ammal v. Nyana 
Pillai Marakayar (18). 

There remains tlio ohsorvaiioii that it 
Avas stated in Yogambal Boyer Ammani Ammal 
V. Nyana Pillai Marakayar i\o) tliat the 
earlmr JMadras decision Avas opposed to the 
Privy Council decision. 

Jn order to test how far this is sound, it is 
perhaps better to (piote the exact words 
which AA’erc used in YogatnbaJ Boyce Ammani 
Ammal v. Nyana Pillai Marakaytir (18) alioufc 
the earlier decision. They are: “it was 
(•intended that it was decided therein that 
if two p(*r.sons are interested in doing any- 
thing and one of them does it, he can 
recover the propoidionate share of his expenses 
incurred in doing it from the other who 
has benefited by it under section 70 of the 
Contr.ict Act. If such is the decision it 
is opposed to the decision of the Judicial 
Committee in Abdul Wahid Khan v. Sfuduka 
Bibi (11). But the case does md lay doicn any 

such Inoad propositiotiy 

1 understand from this that so far from 
finding disagreement between the two 
decisions, the learned Judge on being 
pressed by arguments from the Bar oxaminetl 
the two cases and found that they agreed 
in principle. 

Tt cannot bo said in the present case 
that the Government adopted the act of 
the plaintiff by the Peddapur ry^ds using the 
Avater which came down the stream, as they 
Avould in the ordinary course take such Avater 
as they needed and could got for irrigating 
their lands, Avhether the quantity Avas 
more or less and whether the dam higher 
up tlio sti'eam Avas a temporary or perma- 
nent one. 

As the plaintiff failed to establish that 
he intended not to act gratuitously and 
also that the defendant adopted and 
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enjoyed tlie benefit of the act wliicli 
plaintiff did, I think that the suit was 
rij?btly dismissed. 

The appeal will be dismissed with costs. 

San KARAN Nair, J. — I agree. 1 propose to 
add only a few words. 

A person should not be made liable to 
pay for a benefit conferred on bim without bis 
knowledge or consent, and without giving bim 
an option i»f declining to accept the benefit. 
Tlie cases that differ from Yogamhal 
Boyee Amman 1 uimmd v. Nyana Btllai Mam- 
hiyar (13) ignore this principle. Take the 
2nd illustration to section 70 of the Indian 
Contract Act If A saves Ifn property 
from fire, it is unjust to make B pay the 
cost incurred by A in saving the pro- 
perty, if in his opinion it is not worth 
liis while to pay that amount to secure 
that property. The property may be of 
less valu(‘. He may not lie able to raise 
tlie money. Tlie imposition of the liability 
on him, might result not only in his losing 
his property which has lieen saved, but also 
in losing otlier property as well. This is 
not right. 

On tlu‘ otJier hand, there is no injustice 
in telling li that, but for ^t\s act in 
saving Jiis pn)perty, lie would have lost 
it and, therefoie, he cannot have it if 
he does not choose to pay A the co.sts 
incurred by him. If, therefore, bo uses 
the property which but for A would not 
have existed, lie consciously ac(‘epts the 
benefit of yl's act and must pay for it. 
Hut where he reaps the benefit in circum- 
stances which do not show any election 
on his part, ho is not bound to pay 
for it. 

In the case before us, if no water would 
have flowed down the stream but for the 
construction of the band by the Pitta X)ur 
Jlaja, and the Covernrnent and their 
ryots use the water which is due solely to 
it, they must compensate the Ilaja, but if 
water would have flowed even without the 
Pittapur ilaja’s //7 7n/, and the Grovernment 
and their ryots in using the customary 
water had to take also Avilly-nilly the ad- 
ditional volume of water that came down 
on account of the bnndy they are not bound 
to compensate the Ilaja for the additional 
water. If the Haja by some mechanical 
contrivance or otherwise enables th^ Govern- 


ment and the ryots to use water as they 
were doing before without being under the 
necessity of taking tlie additional water 
and they utilise the same, the case perhaps 
might be different. It is unnecessary to 
express any opinion on this point. The 
right of a person to get rid of his obligation 
by restoring the thing delivered to him 
supports this viovv^ I concur in dismissing 
the appeal with costs. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 20 or I9II. 

December IcS, 1913. 

Present: — Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 

SHINHOMAL wnlad JIALDAS and another 

P 1.AI N TI V FS — A PP E J iL ants 

versus 

The manager, ENCUMBERED 
ESTATES IN SIND and others — 

D E F R N DANTS Re SPi )N DENTS. 

Ft a u<l — Verier obfitncd hij Jiinid 'Cnnfiact Act 
(IXof 1H72J, s, 17. 

A Court shall not declare a decree to be a nullity 
on the ground of fraud, unless it cun define in clear 
terms the frauduhmt act or nets by which tho decree 
was obtained. But it will not take “fraud” in the 
narrow sense in which it is defiiu*d in section 17 of 
tiu* Poiitract Act. 

o/ Atm/s-tou’s' case, 2 Sm. L (’as. 7^1; 20 
ll<m. St. 'Fr. 537; 94 II. L ,lo. (>55; 1 Leach. O’ C. 
IP). P.itch V. ]Vard,{imi) 3Ch. 20^; 18 L. T. 13A; 
10 W. R. 441; Mahomed Goluh v. Mnhumvd Sallimanj 
21 C. 612 at p. 617, referred to. 

Appeal from the tiecision of the District 
J 11 dgo, S uk k u r- L arkana . 

Mr. Wadhumal Ood/iaranif for the Appel- 
lants. 

Mr. Diprhaud T, Ojha, for Re.spondent 
No. I. 

JUDGMENT. 

Crouch, A. J. C. — Plaintiffs filed this suit 
in 1909 praying for possession of certain 
specified numbers in Deb Walisabad, Nau- 
sbabro Abro District — described in the plaint 
— and for mesne profits, alleging that the 
lands had been purchased from defendant 
No. 2 and that they had been wrongfully 
deprived of them by the Manager, Defend- 
ant No. 3 is a le.ssee, bolding under a lease 
granted by the Manager subsequently to 
plaintiffw’ ejectment; 
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Defendant No. 2 did not put in any sepa- 
rate defence, but the Manager, in his written 
statement, paragraphs Nos. 2 and 3, makes 
the following allegations: — 

2. The decree, tlie reference and the award 
are fraudulent and fabricated. Defendant 
No. 2 has just attained majority, is extrava- 
gant and a drunkard not understanding his 
own profit and loss; by fraud and treachery 
he had been got to execute false documents 
and a false reference wliich neither bind him 
nor his estate. 

3. The consideration shown in the award 
is false. Plaintiffs liave taken advantage of 
defendant No. 2’s mental weakness and Avitli 
the help of sham arbitrators and money- 
lenders ha\ e got a false award and a 
fraudulent decree. The value of the property 
and the consideration are not as shown. 

The following issues were settled: — 

1. Is decree No. 10 of 1908 fraudulent 
and if so, what is the result ? 

2. Can the defendants take the objection 
of fraud to decree No. 10 of 1908 without 
first suing to have it set aside ? 

3. Is the Manager entitled to bring under 
his protection tlie land in suit and if so, is the 
lease to defendant No. 3 valid and binding 
on plaintiffs f 

4. What is the amount of the produce 
realised by defendant No. 3 and are not 
plaintiffs entitled to it ? 

5. What decree should be made ? 

The lower Court found that the decree was 
fraudulent and not binding on the defend- 
ants; that defendants could take the objection 
i,i fraud ; thatithe lease to defendant No. 3 was 
valid, and directed under section 19A of the 
Indian Contract Act that defendants Nos. 1 
and 2 repay Its. 10,800 to the plaintiffs 
without interest. Plaintiffs were ordered to 
pay all costs on the ground that the litiga- 
tion had been caused and fermented by the 
plaintiffs on a basis of trickery and fraud. 

A brief statement of the events leading up 
to the suit is necessary. 

July 1st, 1907: Plaintiff Shinliomaljialdas 
took a lease from defendant No. 2 of over 300 
acres of land in Dehs Walisabad and Abid ; 
the term being seven years, the rent Rs. 3,000 
a year ; the first year’s rent being paid 
in cash on execution of the lease (Exhibit 
150). 


October 28th, 1907 : I3y a deed of this date 
(Exhibit 165) defendant No. 2 mortgaged 
with possession to Shinhomal Jialdas certain 
land included in the lease of 1st July 1907 
and otlier lands in Beh Sangi for Rs. 1,700. 

November 2nd, 1907: By a deed of this 
date (Exhibit 144) defendant No. 2 acknow- 
ledged that he owed to Sajan Bania Rs. 2,500 
of which Rs. 565 were due on an account and 
Rs. 1,935 had been received in casli, anti 
mortgaged to Sitaldas without posse.ssion a 
large quantity of land including some of the 
leased land. 

Early in December, defendant agreed 
apparently orally to sell to plaintiffs Nos. 1 
and 2 about 139 acres of land included in the 
lease. 

On 9tli December 1907, a reference 
(Exhibit 155) was signed by both parties 
submitting their disputes tf» one (lopaldas. 
Tlie reference purpf)rta to give the objections 
of both parties. Each party admitted the 
contract of sale for Rs. 21,000, but defendant 
No. 1 contendeil that Rs. 3,000. and not 
Rs. 4,000 as claimed by plaintiffs, should be 
allowed as compensation for surrender of the 
lease. Each alleged that tlui otlier party was 
backing out of the agreemet and the arbitrator 
was to decide the disputes and all matters 
connected therewith, with or without taking 
evidence. 

On the same date, 9th December 1907, the 
arbitrator delivered his award (Exhibit 183). 
Thereby he confirmed the sale and declared 
Shinhomal to be owner of a lO-annas share 
and Sajandas owner of a 6-annas share in the 
land. Ho awarded a net sum of Rs. 10,800 
to defendant No. 2, the balance being made 


up as follows : — 

Due on mortgage of 2iid Novem- Rs. 

berl907 ... 2,500 

Rent paid in advance under lease 3,000 
Profits for surrender of the lease 3,000 
Due on mortgage of 28th October 
1907 ... 1,700 


Total Rs. 10,200 

It was ordered in the award that the neces- 
sary mutations of names should be effected. 

On the l7th January 1908, an application 
was made to the Sub-Court, Sukkur, under 
section 525, Civil Procedure Code, to file 
the award. Defendant No. 2 put in a 
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written statement (Exhibit 159), admit- 
ting the award and agreeing to a decree 
being drawn up in accordance therewith. 
On the same day the decree was drawn 
up and on the same day also defendant 
No. 2 put in an application that the sum of 
E/S. 10,800 duo to him under the award 
and paid into Chmrt sliould be paid out 
to him at once, and under orders of Court 
payment was forthwith made. 

In dealing with tin’s case, it must bo 
borne in mind that we are concerned with 
several independent and distinct acts in 
tlie law and that none can be set aside, 
or treated as a nullity, unless there be 
good ground shown for so treating that 
particular act. Either of the two 
mortgages or the lease may be tainted 
with fraud, but the reference and award 
may nevertheless bo valid; and, again, 
either the reference or award may be so 
tainted, but yet the decree of the Court 
may be unassailable. And the* issue before 
the lower Court was not — were the 
mortgage or the lease or the reference or 
tlie award tainted with fraud, but — was the 
decree obtained by fraud? 

Now, it is a rule of procedure, long 
recognised as necessary and now embodied 
in Order VI, rule 4, that in all cases in 
which a party relies on any fraud, 
particulars (witli dates and items, if 
necessary) shall be stated in the pleadings; 
and it is a corollary of this rule that no 
Court shall declare a decree to be a 
nullity on the ground of fraud, unless it 
can define in clear terms the fraudulent 
act or acts hy which tlie decree w.as 
obtained. 

Mr. Wadhumal has argued that a 
decree can be set aside only on the 
ground of fraud, as defined in section 
17, Indian Contract Act. This argument 
was raised in a previous case that came 
before this Court for disposal (First Appeal 
No. 39 of 1906) and was disposed of by 
the judgment in the following terms: — Mr. 
Dipchand has ingeniously endeavoured to 
persuade the Court that in dealing with 
this case we must hold that the decree can 
be set aside only on the ground of fraud, 
within the very narrow meaning of the 
word given to “fraud” by the definition 
in section 17 of the Indian Contract Act. 


But we are not dealing with a Common 
LaAV case of contract: wo are called on to 
exercise our e(|uitable jurisdiction and 
apply the equitable principles which have 
by force of Regulation IV of 1827 been 
made part oF the law of this country. 
The ruling case on the point is the 
Diidioss of Kingston'^s case (1), in which 
it was held that the effect of a judg- 
ment may bo avoided by proving tlie 
same to have been obtained by fraud or 
collusion (cf. Indian Evidence Act, section 
44). As fraud is infinite in its varieties, 
the Courts have always refused to define 
it (Snell, page 519 ); nor is the w'ord 
defined for the purposes of the Indian 
Evidence Act (See Ameer Ali and WoodrofFe, 
notes to section 44). But a reference to 
any standard text- book on equity will 
make it obvious that “fraud” has a wide 
meaning, far wider than the definition in 
the Contract Act. It is unnecessary to 
investigate into the full meaning of the 
w(ird for the purposes of this case, for 
wo have it declared by Lord Cairns that 
a decree can be set aside if there be 
fraud ‘ such that there is in the person 
chargeable with it, the mains animus 
putting itself in motion and acting in 
order to take an undue advantage of some 
other person for the purpose of actually 
and knowingly defrauding him,” Fateh v. 
IFurd (2) cited in Mahomed (lolab v. 
liahomcd SuUiman (3). The question, there- 
fore, in this case is — did Mowlabaksh 
take an undue advantage of Khudabaksh 
for tlie purpose of defrauding him? 

Mr. Dipchand argues, and cites 
authorities in support of his argument, 
that if a decree ^be based on a compromise 
or bo passed by consaiit, then if it be 
proved that the agreement was bad or 
that the consent was obtained by fraud, 
the decree itself is bad. But this only 
takes us one very short step back, namely, 
to the agreement to file the award, that 
is, the question is — was defendant No 
2’s consent to the award being filed 
obtained by means which would invalidate 


(1) 2 Sm. L. Cas. 731; 20 How. St. Tr. 637; 34 H. 
L. Jo. 655; 1 Leach. C. C. 146. 

(2) (1867) 3 Ch. 203; 18 L. T. 134; 16 W. R. 441 

(3) 21 C. 612 at p. 617. 
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an agreement? But as defenrlants in tin's case 
rely on fraud and fraud as dcHtied for the 
purposes of this ease is m(n*e tlian wide enough 
to include any fraud which could be alleged 
as invalidating a contract, this question 
appears on examination to be practically 
that which we have already stated to 
constitute the main issue in this appeal. 
The award which formed the subject of the 
suit terminating in the decree, was not a 
contract or compromise witliin the cases 
cited. 

An examination of the pleadings, the 
depositions and the judgment discloses 
that tlie fraud on Avliich the defendants 
relied as \itiating the decree was at no 
time clearly detined and that no fact Avas 
proved from wliich it could be directly infer- 
red that plaintifFs were guilty of fraud in 
obtaining the decree. But a large amount 
of evidence was admitted tending to in- 
dicate that fraud had been practised by 
plaintifFs in connection with previous trans- 
actions. Defendants wei'C in fact permitted 
to surround plaintiffs with an atmosphere 
of prejudice, Avhi(‘h Avas intended to convince 
and did actually con\ ince the trying Jmlge 
that though jiroof might not he forthcom- 
ing that fraud Avas practised hy plaintiffs 
in obtaining the decree, tbeir character 
and previous conduct and their relations 
Avith defendant No. 2 wine .such a.s to 
make it extremely probable that tlio decree 
itself was obtained by fraud. 

Now wliat are tlu* facts as found by the 
lower Court fi‘om which we can deduce 
an answx^r to the (lucstion- did or did not 
plaintilf obtain the decree by taking an 
unfair advantage of defendant for the purposes 
of defrauding him ? The learned Judge 
finds that defendant No. 2 is a man addicted 
to, and Avhose mental organisation is com- 
pletely enfeel)Ied by, excesses of all kinds 
in the way of drugs and liquor taking. 

The learned Judge then goes into the 
history (jf old transactions involving 
Rs. 20,200 (of which Rs. 18,000 does not form 
the subject of the aw^ard) and comes to tlie 
conclusion that it would bo rash to a.ssume 
that defendant No. 2 did not actually, in 
sober fact, receive this sum. There is no 
definite finding that ho did not receive it ; 
nor is there material on the record for such a 
gnding, for the que.stion was not in issue. 


8'he learned Judge then relates all the 
facts leading up to the reference and award 
and expresses the opinion that the reference 
and the award Avere a bogus, sham and 
colourable transaction. 

N’oav, the award Avas passed on 9tb Decem- 
ber and the application to file it in 
Court was not made till the 9th January. 
Though the learned Judge holds that the 
decree itself has been obtained by a carefully 
planned and .skilfully carried out fraud, iliero 
is no jlefinito finding of any fact which 
justilie.s this inference. The suspicious series 
of events relied on leads logically to nothing 
more than a conjecture that plaintiffs would 
not lia\'e hesitated to act fraudulently in 
obtaining a decree ; it does not ainoniit to 
])roof that they actually did .so. 

Before dealing Avith the evidence on record 
directly leading to the decree, we will 
consider briefly Avliat tlie position w’a.s 
immediately before the reference to arbitra- 
tion. DefendaTit No. 2 had agreed to .sell 
plaintiff certain land for Rs. 21, 000. The 
low’er Court held this to be a fair, though 
not at all a high, price. It is admitted that 
R.s. 10,800 Avas actually received in cash 
through the Court and of the balance, the 
learned Judge w'as of oi^inion, that Hs. 8,000, 
the fir.st year’s rent for the lea.se, and 
Ks. 1,700 due on the mortgage of 28th Octo- 
ber 1907 and Ks. 1,885 of the Ks. 2,500 due 
on the mortgage of 2nd November 1907, 
Avere really paid. That is to .say, out of 
file total of Rs. 21,000, Rs. 16, 885 
Avere, beyond reasonabhi doubt, paid in 
cash. 

Noav of the balance of Rs. 2,500, 
Rs. 5<)5 Averc .saiil to he duo to Shinhomal on 
an account and Rs. 550 to have been paid 
to one !Maiiu in di.scharge of an old debt. 
The bond itself has been put in evidence, 
(Exhibit 228) and in it defendant No. 2 ack- 
nowledges receipt of con.sidcration. Plaintilf 
appears avS a witness (Exhibit 118) and 
swf*ars to the receipt of lis. 505. He has 
produced bis nevama (Exhibit 150) and 
his khnta wolii (Exhibit 157). Tikio 
(Exhibit 182) dopo.sc.s that defendant No. 2 
received Rs. 1,985 in ca.sb and admitted 
R.S. 505 to be due oji an account. Sunderdas, 
tlie Avriter (Exhibit 178) gives similar 
evidence. Manu (Exhibit 179) swears to 
the receipt of Rs, 565 and produces his 
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accounts in corroboration (P]xliibits 180 
and l8l). It is diflicult to see what 
bettor proof could have been given as to tlie 
receipt of this Ils. 1,115, and it is to be 
noted that the evidence as to it is not definite- 
ly discredited in tlie judgment. 

There remains only Ils. 3,000 repaid as 
profit to bo dealt with. Now the plaintiffs, 
when negotiating for purchase of tlie land, 
already hold a lease for seven years at a 
rent wliioh they allege allowed of consider- 
able margin of profit. It is most unlikely 
that they would liavo taken up the land 
unless there had been such margin. They, 
therefore, conttmded that there should bo 
deducted fi*om the price a sum which repre- 
sented a fair consideration for the surrender 
of tin's lease. IMaintiffs claimed Ks. 4,000 
in respect of this anticipated profit, while 
defendant No. 2 according to the reference 
put it at Us. 3,000 and the arbitrator 
allowed Us. 3,000. Now though we may be 
of opinion that defendant No. 2 made a bad 
bargain, there seems no ground whatever 
for imputing fraud to plaintiffs for insisting 
on this reduction of price. 

Wo find then that out of the total of 
Us. 21,000 awarded to defendant No. 2 
as consideration for the land. Us. 1(5,885 have 
been found by the Court to have been actu- 
ally paid in cash. Us. 11,015 have been 
proved to have been paid by the best 
evidence that could be produced and Us. 3,000 
were iji respect of a claim that a perfectly 
honest man might have made and pressed. 
It is impossible, therefore, to hold that the 
reference and award were so obviously 
fraudulent as to lead to the inference that 
the decree embodying the award was obtain- 
ed by fraud. We would go further and say 
that we consider that it has not been shown 
that the award was fraudulent at all, 

Mr, Dipchand can point to nothing in the 
judgment which amounts to a finding that 
there was any deceit or undue influence 
exercised after the date of the award. There 
is no evidence whatever that plaintiff ex- 
ercised any undue influence as a direct result 
of which defendant No. 2 put in his applica- 
tion to have the award filed. Defendant 
No. 2 had been persuaded, practically com- 
pelled, by his relations to put in an application 
to have his estate brought under nianage- 
uient. This was oii the 14th December, 


The immediate result of his application 
being granted would be to deprive him of 
all control over his estate and of any power 
to raise money. It is extremely probable 
that a vicious and unprovident man, such as 
defendant No. 2 is represented, would be not 
only willing but eager to obtain a plentiful 
supply of hard cash before putting himself 
under the severe restrictions imposed by the 
Manager. He went to Shikarpur accom- 
panied by his cousin for the purpose of 
having the award filed. He engaged an 
independent Pleader, and it is not even alleg- 
ed that ho was drunk or under the influence 
of drugs when he signed his application. 
The Pleader engaged by him was examined 
as a witness (Exhibit 188) and nothing 
suspicious was elicited. Tlie clerk who wrote 
defendant’s application was also produced 
(Exhibit 232). Chellaram, who seems to be 
a law agent and was consulted by defendant 
No. 2 and advised the engagement of a 
Pleader, was also a witness. All the cir- 
cumstances attending the purchase of stamps, 
preparation of the application, etc. ^vere quite 
consistent with the theory that plaintiffs 
^vere acting honestly in co-operation with 
defendant No. 2 who Avas as keen as them- 
selves to have the aw’ard filed. Unless we 
yield to the suspicion that plaintiffs are 
unconscionable knaves who can exercise 
indefinite control over defendant No. 2, there 
is nothing to lead us to the conclusion that 
the decree was obtained by fraud. 

On the 1st issue the finding must be that 
it has not been proved that the decree in suit 
No. 10 of 1908 was obtained by fraud. From 
this finding it follows that the Manager was 
not entitled to bring under his protection 
the land in suit and that tlie lease to defend- 
ant No. 3 was not valid as against plaintiffs. 
The appellants have not at the hearing 
disputed the finding on the 2nd issue. The 
case will have to go back to the lower Court 
for a finding on the 4th issue. 

Hayward, J.C.— I concur. Plaintiffs’ money 
dealings with defendant ripened into mort- 
gages and led eventually to the sale 
awainl of 9th December 1907. Plaintiffs 
have been held to have proved payment 
in cash of the full consideration except 
Rs. 3,000 and put in proper claim for 
damages for surrender of the lease. The 
consideri^tion Rs. 21,000 has been held not 
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an unreasonable price for the land sold under 
the award. It has not, in my opinion, been 
established that defendant was drunk at 
the time of the reference and the award. The 
only direct evidence Avas that of his servant 
Wahid, a boy of 17 years of apre only, and 
his father-in-law Gahikhan. On the other 
hand Ghulara Husein and Chellaram, the 
drafters of the documents, denied that he 
was drunk, and so did the arbitrator Gopal- 
das and more particularly Tulsidas, a retired 
Pleader and zemindar who was considered a 
reliable witness by the Judge. There was in 
any case no evidence to show defendant was 
drunk when he consented a month later to 
the award being converted into a decree and 
when he recovered the very considerable sum 
as the balance of the consideration from the 
Court. 

I do not consider there is any reliable 
evidence to establish the exercise of undue 
influence or fraud in the obtaining of the 
award and decree and to justify our treating 
as a nullity the proceedings of the Court. 
The evidence, no doubt, has established that 
defendant was extravagant and dissolute, 
but it seems to me clear he had a very good 
idea of what he was about from the evidence 
of his general dealings given by a crowd of 
witnes.ses including the Sub-Registrar. There 
is against this merely his OAvn assertion 
of his being a drunkard and the evidence of the 
zemindar Shah Nawaz supported by particular 
instances by the Mukhtyarkar Tolaram and 
the Assistant Manager. It seems to me, 
therefore, that whether the reference be or 
be not regarded as part of the transaction 
leading up to the award consent decree, 
there is not sufficient ground for us to 
treat as a nullity that decree of the Court. 

We must accordingly reverse the decision 
of the learned District Judge and grant a 
decree against defendants Nos. 1 to 3 for 
possession with coats. We must direct an 
inquiry by the learned District Judge into 
mesne profits due from the date of the 
award decree by defendants Nos. 1 to 3 and 
report in three months to this Court under 
Order XX, rule 12 (1) (c), Civil Procedure 
Code. 

Decision reversed] Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 121 of 1911. 
August 7, 1914. 

Present : — Sir John Edward Power Wallis, 
OfFg. Chief Justice, and Mr. Justice 

Seshagiri Aiyar. 

ASAM RAGHAVULU SETTY and another 

— Pl AlNTl FFS — ^ApPE LLANTS 
versus 

PELLATI SITAMMA and another— 
Defendants — Respondents. 

Civil Procedure Code (Act V of 1908J, s. 92, 0. 1, r. 
10 — Trust property alienated - Suit against trustee— 
Ahenee^ whether necessary and proper party • Pro- 
cedure. 

In a suit under section 92 of tho Civil Procedure 
Code neither a decree for possession nor even for a 
mere declaration can be given against the alienees 
of trust property. 

Pot Wallis, J.—ln a suit under section 92, Civil 
Procedure Code, tho alienees of trust property ought 
not to be made parties against their will, for tho suit 
involves a groat variety of other matters and cannot 
effectually and completely adjudicate upon and 
settle their rights, but if they desire to bo made 
parties an order adding them is proper. 

Per Seshagiti Aiyar, J. — The proper course to adopt 
in cases where an alienation by a trustee is in 
question, is to implead the person in whose favour 
the alienation was made and to decide the case in 
his presence, inasmuch as he is a proper if not a neces- 
sary party. It is necessary in the interests of justice 
and to avoid a conflict of decisions that ho should be a 
party. 

Suits of every description are controlled as regards 
the array of parties by Orders I and TI. The fact 
that section 92 provides for a particular class of 
litigation will not take it away from the purview 
of these Orders. 

Miyaji alias Mahomed Ghouse Sahib v. Sheil- Ahmed 
Sahib, 31 M. 212; 18 M. L. .T. 205, distinguished. 

Qazaffar Kussian Khan v. Yawar Hussain, 28 A. 112; 
2 A. L. J. 591; A. W. N. (1905) 208; Collector of Poona 
V. Bai Chanchnlbni, 12 Ind. Cas. 30; 35 B. 470; 13 
Bom. L. K. 690; Budh Singh v. Nirndharnn Roy, 2 C. 
L. J. 431; Attorney -General v. Pretyman, (1845) 8 
Beav. 316; 50 Eng. Kep. 124; 65 R. R. 142, followed. 

Appeal against the preliminary decree of 
the District Court of Nellore in Original 
Suit No. 27 of 1909. 

Mr. M. 0. Paiihasarathy Iyengar^ with him 
Mr. M. G. Kuppusamy Iyer, for the Appellants. 

Mr. P. d!^€Lgahu8hanam, for the Respondents. 

JUDGMENT. 

Wallis, Opfg. C. J. — The question argued 
in this appeal is, whether in a suit under section 
92 of the Code of Civil Procedure for the 
removal of a trustee and the settlement of 
a scheme the District Judge was right in 
dismissing the suit ivith costs as regards 
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the 3rd and 4ili defendants, wlio had been 
joined by the plaintiffs on the ground that 
the leaso granted to them by the trustees of 
the charity, defendants Nos. 1 and 2, was a 
breach of trust. It is well settled that in a 
suit under section 92 a decree for possession 
could not be given against personsin the posi- 
tion of defendants Nos. 3 and 4, and it seems to 
follow that the contention of the appellants 
that a mere declaration might be given 
against them is unsustainable as if any 
relief could properly be given against them 
in such a suit, there is no reason why it 
should bo limited to a mere declaration and 
should not award possession as well. The 
(tuestioii then is, whether they wore properly 
made parties by the plaintiffs as no reliefs 
were obtainable agaifist them. The decisions 
in (Uizoffar Humiu Khun v. Yatvar Hiimin 

(1) and in (Uillvctor of Poona v. Bat (JlituichaU 
hai (2) were on one side and the Calcutta 
decisitin in Budh Sing/i v. Nf’radbaran lion (3) 
on the other. It seems to me that the view 
of ^lookorjee, J., in IhaVi Bingli v. Nlradharau 
Tioy (3) is right and that these defendants 
have been wrongly impleaded, if they had 
desirc'd to bo made parties, I agree that an 
order adding them might properly have been 
made: rf. Affornoy-Oonpral v. P ref y man (t), 
but I do not think tlioy ought to be made 
parties against their will to a suit under 
section 92 wliich may involve a groat variety 
of other matters and cannot, to borrow the 
language of Order I, rule 10 (2), of the Civil 
Procedure Code, effectually and completely 
adjudicate upon and settle their rights. The 
case is very different from suits for partition 
in which according to the settled practice of 
this Court, it is usual to make the alienees of 
joint family property parties when the aliena- 
tion is questioned. In such a case the 
Court completely adjudicates on and settles 
the whole matter. Hero it is precluded from 
doing so. I would dismiss the appeal with 
costs. 

Seshagiri Iyer, J. — Two worshippers 
sued under section 92 of the Code of Civil 
J^rocedure for the removal of defendants 
Nos. 1 and 2 from the trusteeship of the 

(11 28 A. 112; 2 A. L. J. 691; A. W. N. (1905) 208. 

(2) 12 Ind. Gas. 30; 35 B. 470; 13 Bom. L. R.- 
690. 

(3) 2 0. L. J. 431. 

(4) (1846) 8 Boav. 316; 60 Eng. Rep. 124; 65 R. R. 
142. 


plaint temple, for the settlement of a scheme 
and for other consequential reliefs. The 
main allegation against them was that they 
improperly granted a lease of the temple 
properties to defendants Nos. 3 and 4 for a 
low rent and for an unconscionably long 
period. The District Judge found that 
defendants Nos. 1 and 2 committed serious 
breaclies of trust during their management 
and directed their removal; he gave directions 
for tlie appointment of new trustees; and 
declared that the suit against defendants 
Nos. 3 and 4 should bo dismissed with costs. 

Plaintiffs have appealed. It was argued 
by Mr. M. 0. Parthasarathy Iyengar that 
on tlie finding of the District Judge that 
tlie leases in favour of the 3rd and 4th 
defendants were not binding on the temple, he 
ought to have directed possession to be given 
to the plaintiffs on behalf of the temple. 
The decisions of all the High Courts are .against 
giving possession to any but the lawful 
trustee and against ej ending persons in 
possession in a suit under section 92. The 
learned Couiisel argues that even if posses- 
sion cannot be given there should bo a 
dcclaratitm embodied in the decree that the 
lease is not binding on tlie trust, so that the 
question may not be raised again by defend- 
ants Nos. 1 and 2. I was at first inclined 
to think that this relief may be given by 
the decree under clause {h) of section 92, 
and I had in mind the observation of tlie 
learned Judges in Miyaji alias Mahomed 
Ghouse Sahib v. Sheik Ahmed Sahih (5) to 
the effect that the question to whom the 
possession is to be transferred is an incident 
of the declaration that the defendant is 
removed from the trusteeship.” On closely 
examining that case, I find that one of the 
plaintiffs was a lawful trustee and that posses- 
sion was directed to be given to him by the 
defaulting trustee. Moreover, the pronounce- 
ment of the learned Judges was under Act 
XX of 1863 and not under the Code of Civil 
Procedure. I think Mr. P. Nagabushanam 
is right in his contention that a declaration 
against defendants Nos. 3 and 4 must stand 
on the same footing as a direction to give 
possession. I, therefore, hold that plaintiffs 
are not entitled to the declaration. 

There remains the further question whether 
the Judge was right in holding that the 

(5) 31 M. 212 at p. 214; 18 M. L. J. 206. 
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suit against defendants Nos. 3 and 4 should 
be disinis'^ed. This amounts to saying that 
they were not proper parties to a suit of this 
description. There has been a conflict of 
views upon this question. [ shall first 
examine the provisions of the Code before 
dealing with the case-law. Suits of every 
description are controlled as regards the 
array of parties by Orders I and 11. Tlie 
fact tliat section 92 provides for a particular 
class of litigation will not take it away from 
the purview of these Orders. Order 1, 
rule 10, sub-clause (2), gives to the Court 
and to the party ample powers in tliis behalf. 
“The name of any person who ought to have 
been joined, whether as plaintiff or defend- 
ant, or whose presence before the Court may 
be necessary in order to enable the Court 
effectually and completely to adjudicate upon 
and settle all the ([ucstions ijivolvcd in the 
suit, may be added”. If the plaintiffs could 
have moved the Court under this Order to 
make defendants Nos. 3 and 4 parties, I can 
see no objection on principle to their being 
impleaded therein at the outset. To my 
mind a more reasonable application of this 
rule cannot bo had than by impleading 
persons in whose favour the defaulting 
trustee conveyed properties as defendants. 
It is said that he can be examined in the 
case as a a witness. That will not enable 
the Court to give a j^roper decision. His 
witnesses also should be examineid, and tlie 
arguments of liis Pleader should be heard, 
if a right conclusion is to ])e arrived at. It 
may and does very often happen that 
the trustee after having alienated pro- 
perties to others feels no interest in upliold- 
ing his alienation, and he may not choose to 
examine any witness. Moreover, the non- 
intervention of the alienee may r(*sult in a con- 
flict of decisions. Jn the suit under section 
92, the trustee may be removed on the ground 
that he has made an improper aliena- 
tion ; and in a suit to recover posses- 
sion, after hearing the alienee, it may 
be found that the alienation was bind- 
ing on the trust. It is not necessary to 
avoid this possible conflict to hold that 
the decision under section 92 will be res 
judicata in the subsequent litigation. 

I express no opinion on the question. 
But certainly the judgment in the 
scheme suit will be one inter paries'' if 
the alienee is held to be a proper party, 


and will be very strong evidence 
against him in the subsequent litigation. 
I am, therefore, of opinion that the pro- 
per course to adoj^t in cases where the 
alienation by a trustee is in question is 
to implead the person in whose favour 
the alienation was made and to decide 
the case in his presence. Even if he is 
not a necessary party, I have no liesi- 
tation in holding that he is a pro- 
per x)arty. This view is supported by 
the observations of Sir John Stanley, 
C. J., in iViazajfar Ifasain Khan v. Yanuir 
JTfcsain (1), by the decision of the Bonibny 
High Court ill Colhrfor of Poona v. Bai 
Chanchalltai (2) and l)y tliat of the Calcutta 
High Court in Snjrdur R<tj<i (diowd/mri v. 
(iour Mohan lJa'< (Ci). Mr. Justice 
Mookerjee in a later case in Ihalh B/otgli 
Dnnia v. Niradharau Roi/ (3) holds that 
alienees who have an interest adverse to 
the trust are not proper parties, and 
dissents from the view taken in Sajadnr Raja 
Chowdhuri v. Ohour Mohioi Das (d). Tlie 
learned Judge for wliose opinion 1 liave 
the liighest respect has not considered 
the effect of Order I, rule 10, and I 
find that Mr. Justice Harrington who 
took part in the decision does not say 
that the alienees are not proper parties. 
Tlie balance of authority, therefore, is in 
favour of the view 1 have taken, f liavo 
nli*eady said that in the interests of 
justice and witli a view to avoid a conflict 
of decisions, the alienee must be a partj''. 
Eor all these rea.sons, I am of opinion 
that that portion of the decree of the 
District Judge which directs the dismi.ssal 
of the .suit against defendants Nos. 3 and 4 
should be set aside. 1 will nuike no order 
as to costs either here or in the Court 
below. 

By the Conar. — As there is a difference of 
opinion, the decree of the lower Court 
stands and this appeal must be dismissed 
with costs. 

A pppjd dlsm issad. 

(0) 24 0. 41 S. 
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MADRAS HIGH COURT. 

SiocoNiJ CivTL Aitkal ^^0. 632 OF 1913. 
August 18, 1914. 

Present: — Mr. Justico Sadasiva Aiyar and 
Mr. Justice Napier. 

GUNNAM J)ORAYYA--rhAiNTiFF— 
Appellant 
versus 

YADAPALLI AY YAAEACHARYULU 

AN D OTKE RS — I )EFM \ UANTS — Res PON LENTS. 

Mdrltjatjo — Bc(h‘iiipiion - Morttinyr(\ trlirfher entitled 
to haul rereniie piad jor other 1 aid m moityayor s 
]y,iiivL ~ J 1 1 iiintioii and other nhether land 

rerenne — [t^ilenipf ion hefore lane xjterijied, ij alloiied • 
J^rori'^itm that no redemption till moi t<i(Hje-inonei/ 
pad n p hif ii^nj I net, irhethci leyal — Tran\fer of Pto- 
peiiij Art '(IV o} 1S.S2;, 70 {e) — Mnd,a^ Jt-venne 

R'^roreiti A<f {II o/’ iHOG, 4'd -Mndi''x Trmjdion, 
(Vss Ar^ (Vlf !«().■'>;, s. 2 

(Livorniiiftit r('V('mi<' duo upon othor tli.in luort- 
oaU('<l litiuls contumod in tlii' jritio issued ni tiu* 
iu(>rt:^.iU«)r s nauu' is n'voiiuo due u]»on tlie mortgaged 
1 I lid also 

Tln'rol’dre, a inort,ua^oo nlio jiays such re\(*iiue 
under se<.Tuin TO {<) <d' (lie 'rvau-sfer of Property 
Aol in order to ]»reser\e tlu' niortj»aged lainl, is 
(‘Util led to tlu' amount on red«'mptiou of the 
niortn.i^e 

Irrigation and otluo* eessivs cliarged upon tho 
land aie part of tin* laud ri'Ni'iiiU' itself and as such 
section 12 of iho Madias Act 1 1 of IHOt n])plies to 
sales for recovery of tlies(‘ c('sses. Section 2 of 
Acl Y f I of hStjo IS superHuous and does not restrict, 
or modi ly or reiieal the jiroMsions of section -12 of 
Act 11 of If-di as r(‘gards snh*s for a n*ears of irriga- 
tion cesses. 

Oniinarily and in tin* alisence of a s])ecial <*ondi- 
tion entitling the mortgagor to redeem during 
the term ioruhich tin’ mortgage is creati'd, the 
right of redemption cun only arise on the expira- 
tion of tlie specilied ])eriod. 

Therefore, uhere the mortgagor and the mortgagee 
both agreeil that the princi])al mortgage-money and 
the inten'st thereon cannot ho ])aid up except 
through the enjoyment of md jnotits by the mort- 
gagee, th(' mortgage cannot be redi’emi'd until the 
amount is so paid uji. 

A provision in a mortgage-deed that- tlie mort- 
gage shall be redeemed only after payment by 
usufruct of tin* mortgaged ])rojierties, i.s not illegal 
unless the terms of the mortgage are such that 
future redemption is made practically imposi- 
sible. 

Serreha'ii of State for India in Coiaieil v. Pisipati 
Siailcta'a ipjOj N Tnd. Cus. tld'; 34 M. 493; 20 AT. b. 3. 
T9t; 8 Al. L. T. 323; (1010 »A1 W N. 722; Rian'iehandra 
V. Pitehaik ainl,! M Max anmot Bihhfnirjr Beuam 
V. Max anmnf Hnxaini Kh'tn n,w,23 fnd. (his. 35.); 2b Al, 
L. J. A74; 18 C. \Y N. 58(>; 12 A h. J. 473; 36 A. 105; 
10 0. L. J. A77; (191 1) AI. W. N. 411; 15 M. L. T. 380; 
10 Oom. L. H. 344; 1 b. W. 813 (P. C.), followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Cocaiiada, 
in Appeal Suit No. 248 of 1911, preferred 


against that of the District Munsif of 
Cocanada, in Original Suit No. 588 of 1910, 

Mr. B. Nnrasimha /iVio, for tho Appellant. 

Mr. Jf. PatnvjiU Sastri for Mr. P. Narti- 
yaytartuirthi, for the Respondents. 

JUDGMKN'P. — The second mortgagee is 
the plaintiil: (appellant) and lie seeks to 
redeem the 1st mortgageti, the 2nd defendant. 
Tlie 2nd defendant has succeeded in the 
lower Appellate Court on the following 
conclusions : — 

(^/) that 60 and odd rupees of the princi- 
pal sum of Rs. 200 (1st mortgage amount) 
was still due to the 2ud defendant on date 
of suit ; and (/>) that under the terms 
of the first mortgage, the 2iid defendant 
was entitled to hold pos.ses.sion of the lai)d.s 
till that 60 and odd rupees was also wiped out 
liy the usufruct. 

The contention of the plaintiff in second 
appeal is (u) that as the 60 and odtl ruijoes 
represent irrigation cesses and other cesses due 
upon other lands of the mortgagor (contained 
in the same pnttnh as the mortgaged land) 
ami not cesses due on the mortgaged land 
(No. 183j itself, the 2nd defendant was 
not entitled to add that sum to the principal 
of the mortgage amount and cannot claim 
a right to remain in po.ssessioii till that sum 
of Rs. 60 and odd is also discharged out of 
tho usufruct; 

(/>) that even if the irrigation and otlier 
cesses are treated as due upon tlie mortgaged 
land (No. 183) also, section 42 of Act 
11 of I8f)4 under wliich sales held for arrefirs 
of land revenue are free of prior incumbrances, 
does not apply to sales held for recovery of 
irrigation cesses etc., and Jience the mort- 
gagee was not bound to pay them under 
clau.se 72 {h) of the Transfer of Property 
Act (wliich requires a mortgagee to spend 
money for tlie preservation of the mortgaged 
property from forfeiture or sale and em- 
powers him to add that sum to the principal 
money); and 

(c) that even if the contention (li) 
is wrong, tho 2nd mortgagee is entitled 
to redeem tlie 1st mortgage on payment of 
tlie said sum of Rs. 60 and odd nolwith.stand- 
ing that the first mortgage-deed hxes no 
detinite term for tho redemption of tho mort- 
gage and provides for tho mortgagee remain- 
ing in possession of the land- till the 
principal sum with interest is satished out 
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of the net usufruct after paying assessments 
etc. 

As regards the first contention, the case 
of Secretary of State for India in Council v. 
Fisipati Sanharayija (1) is clear authority 
that, though for the sake of convenience, 
separate amounts are entered as the revenue 
due upon separate numbers held under a 
single pattah, the demand of the Sircar and 
the liability of the land-holder is a consoli- 
dated demand, and liability for the entire 
sum mentioned in the pattah is charged upon 
every land contained in the revenue pattah, 
that “we must construe section 2 as declaring 
all the land of a land-holder to bo security 
for all the land revenue payable by him.” 
It follows that the Government revenue due 
upon other lands contained in the same pattah 
issued in the mortgagor’s name is revenue 
due upon the mortgaged land also. 

Coming to the next contention, there are 
two answers to it. The first is that under 
section 76 (c) of the Transfer of Property 
Act, the mortgagee must, in the absence of 
a contract to the contrary, pay the Govern- 
ment revenue and all other charges of a 
public nature accruing duo in respect thereof. 
Hence, whether the mortgaged property is 
liable to be sold for these cesses free from 
prior incumbrances or not, these cesses 
formed part of the Government revenue 
accruing due in respect of the proi^erty and 
the mortgagee is bound to pay them in the 
absence of a contract to the contrary. There 
is no such contract to the contrary gatherable 
from the terms of Exhibit I; and, on the other 
hand, there is a special clause which says that 
“in case the mortgagor fails to pay Sircar 
assessment, the mortgagee should pay the 
same to the village officials” out of tlie net 
profits. 

The second answer to this contention is 
that irrigation and other cesses charged 
upon the land are part of the land revenue 
itself and, in our opinion, Madras Act II of 
1864, section 42, does apply to sales for 
the recovery of those cesses. Mr. 11. 
Narasimha Rao, Counsel for the appellant, in- 
geniously argued that, as section 2 of 
Madras Act VII of 1865 says, “arrears of 
water cesses shall be realized in tlie same 
manner as arrears of land revenue are or 

(1) 8 Ind. Cas, 414; 34 M. 493; 20 M. L. J. 794; 8 
M. L. T. 323; (1910) M. W. N. 722. 


may be realized,’ that as similar expressions 
in tlie Abkari and Income Tax Acts have been 
construed [see Jtamachandra v. Fitchaikanni 

(2)] to mean that only the procedure as to 
the attachment and blunging to sale of the 
defaulter’s property mentioned in Act II 
of 1864 was intended to be applied to sales 
for the recovery of arrears due by defaulting 
abkari renters and income tax payers, and 
not that the sales of properties held for the 
recovery of such arrears was free from prior 
incumbrances: that, therefore, the sale held 
for the recovery of arrears of irrigation 
cesses could not have the benefit of section 42 
of Act II of 1864. We think, however, that 
this argument ignores the distinction between 
irrigation cesses and the sums due by abkari 
and income tax defaulters. Under sections 1 
and 2 of Act II of 1864 irrigation cesses have 
been made part of the public revenue due on 
the land itself and the provisions of Act 11 of 

1864 apply, therefore, to the recovery of irri- 
gation cesses; and the Government need not 
have recourse to section 2 of Act YII of 1865 
at all to claim the powers of attachment and 
sale, etc , given under Act 1 1 of 1861 for the 
recovery of arrears of pul)lic revenue charged 
upon the land. Section 2 of Act VI 1 of 

1865 must, in our opinion, bo treated as 
superfluous and not as restricting or modi- 
fying or repealing the provisions of section 
42 of Act 11 of 1864 as regards sales for 
arrears of irrigation cesses, etc. Our above 
view is supported by the circumstance that 
the appellant’s learned Counsel, Mr. II. 
Narasimha Rao, who argued his client’s case 
with much ability and strenuousnoss, was 
unable to refer us to any case in which 
it had been held that section 42 of Act 
11 of 1864 did not apply to sales held for 
the recovery of arrears of irrigation cesses 
though it is now almost fifty years since 
the Irrigation Cess Act was passed. On the 
other hand there is a case, Veeranan Ambalam 
V. Karuppayya Fillai (3), in which Benson and 
Sundara Aiyar, JJ., directly decided that 
section 42 of the Revenue Recovery Act 
did apply to sales for recovery of irrigation 
cesses. 

Coming to the last contention, it has been 
recently held f)y the Privy Council in 
Musammat Bakhtawar Begam v. Musammat 

(2) 7 M. 484. 

(3) 19 Ind. Cas, 386; 24 M. L. J. 511; 37 M, 49, 
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Hnminl Khanam (4) that ^‘ordinarily and 
in the absence of a special condition entitl- 
ing the mortgagor to redeem during the 
term for which the mortgage is created, 
the right of redemption can only arise on 
the expiration of the specified period.” On 
tlie true construction of Exhibit I, we are 
satisfied that the mortgagor and the mort- 
gagee both agreed that the principal mort- 
gage-money and the interest thereon 
cannot be paid up except through tlie 
enjoyment of net profits by the rrort- 
gagee; and this provision in favour of 
the mortgagee is not illegal according 
to Indian Law unless perhaps the terms 
of the mortgage are sucli that future redemp- 
tion is made practically impossible. 

In the result, the second appeal is 
dismissed, but under the circumstances there 
will be no order as to costs in the second 
appeal. 

Appeal (UsrnmeiL 

(4) 23 Ind. Cas. 35.5; 20 U, L. .1. 474, 18 C. W. N. 
5S6; 12 A. L. J. 473; 30 A. 195; 19 0. L. J, 477; (1914) 
M. W. N. 411; 15 M. L. T. 389; 10 Bom, L. K, 344; 1 
L. W. 813 (B. 0.). 


LOWER BURMA CHIEF COURT. 
Fiust CivUi Appiuii No. 22 of 1913. 

July 24, 1913. 

Vrcseul : — Sir Henry Hartnoll, Oft'g. Chief 
Judge, and Mr. Justice Young. 

A. K. A. S. JAMAL — Appellant 
rornus 

MOOLA DAWOOD SONS and COMPANY 
— Respondents. 

Contract Act (IX of 1872^, s. 107 — After giving 
notice under the section^ icticthcr seller bound to follow 
the procedure of section, -Seller obtaining higher 
price by selling later than date of breach. 

The words of section 107 of tho Contract Act 
are permissive and not compulsory. Tliorefore, a 
seller of goods, who gives notice of his intention to 
re-scll tlio goods in pursuance of the provisions of 
section 107, is not bound to carry out .such intention 
and can change his mind if he likes. 

if on the date of the breach of a coniract to buy 
goods t he price of goods is lower than at a latter date 
when the seller sells them and realizes a higher 
price, ho is bound in claiming damages from tho buyer 
to account for the higher price obtained by him. 

Mr. Giles, for the Appellant. 

Mr. AT. If. Oowasjee, for the Respondents. 


JUDGMENT. 

Hartnoll, Offo. C. J. — In this suit appel- 
lant sued to recover from the respondents 
Rs. 1,09,218-12-0 compensation for breach 
of contract. His case was that by six 
contracts between April and August 1911 he 
contracted to .sell 2.3,500 shares in the British 
Burma Petroleum Company at certain rates 
per share, which were set out, and for delivery 
on or before the 30th and 31.st December 1911. 

The market price on the 30th December 
was Rs. 4-.3-0 a pric.5 that wa.s very much 
le.ss than the prices contracted for. The 
shares were tendered to respondents, but not 
taken delivery of or paid for. 

Appellant, therefore, sued to recover 
Rs. 1,09,218-12-0 the difference calculated on 
the amount due taking the contract prices 
and the market value of the shares on the 
30th December calculated at Rs. 4-3-0 a 
share. 

The appellant sold 100 of the shares on the 
28th February 1912 at Rs. 4-3-0 and the 
rest of the 23,500 on dates between April 
and Getober 1912 at prices higher than 
Rs. 4-3-0 but lower than tho contract prices 
arranged between him and respondents 
except in one instance. 

In this way appellant realized for the 
.shares Rs. 1,04,261-10-9. At contract 
price.s appellant should have received 
Rs. 1,84,125-10-0. The difference is 
Rs. 79,862-15-3 and this is the sum for 
which a decree has been given him by the 
learned Judge on the original side. Appellant 
lays this appeal claiming a further sum 
of Rs. 29,355-14-9, the difference between 
the amount claimed and the sum awarded. 

On the 30th December 1911, when appel- 
lant tendered the shares to respondents his 
Advocates wrote: Failing compliance with 
this request by to-day our client will be 
forced to sell the said shares by public 
auction on or about the 2nd pi’oximo 
and you will be held respoasible for 
all losses sustained thereby.” On the 
2nd January 1912 he again through hi.s 
Advocates expressed the intention of re-.selling 
the shares and instituting a suit against 
respondents for the recovery of any loss 
Avhich might result from tliat course. On 
the 4th January he reiterated his intention 
to do so. Nothing wa.s then done till the 
26th February 1912 when appellant’s Advo- 
cate wrote to respondents and claimed 
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E»s. 1,09,219-6-0, the amount arrived at by 
deducting lis. 74,906-4-0, the value of the 
26,500 shares at Hs. 4-3-0 a share, from 
Rs. 1,84,125-10-0, the agreed price of the 
shares. In assessing the damages the learn- 
ed Judge on the original side has given 
respondents the benefit of the higher prices 
realized by appellant when he sold the shares. 
His reasons for doing so were as follows: — • 

*^One of the ^rules’ on back of the con- 
tract notes states that in default of payment 
f or the shares on the date of settlement or 
by noon on the day hdlowing, the seller 
shall have the option of re-selling the shares 
by auction at the exchange at the next 
meeting, and any loss arising shall be re- 
coverable from the buyer. The plaintiff had 
no other right of re-sale beyond that. At 
the time that he first gave notice of his 
intention to re-sell he still had that right, 
but he subsetiuently failed to exercise it, 
t, c., though he has sold those shares at a 
higher rate than the rate of the due date, 
he did not purport to re-sell them as against 
the defendant. Can then the defendant-firm 
claim to have the benefit of the higher prices 
realized by the plaintiff V 1 think they can. 
If a seller having the right of re-sale elects 
to exercise such right, he must give notice 
of his intention to re-sell, and having done 
so he has made his election between the two 
measures of damages that were opened to 
him. After giving such notice, it is his duty 
to re-sell either at the time (if any) appoint- 
ed by the contract or within a reasonable 
time after the date of the breacli. If he 
delays, he takes upon himself all risks arising 
from further depreciation. And if he sells 
at a higher rate, such sale will be taken to 
be a re-sale in pursuance of his notice : for 
otherwise he would be allowed to benefit by 
his own wrong.” 

The grounds of appeal are — 

“ 1. For that the learned Judge on the 
original side erred in law in holding that 
the appellant having expressed an inten- 
tion to re-sell the shares but not having 
sold the same in pursuance of such expres- 
sion of intention, was precluded from recovery 
as damages the difference between the contract 
prices and the market rate at the time of the 
breach. 

‘‘2. For that the learned Judge on. the 
original side erred in law and in fact in 


holding that tlie appellant had exercised a 
binding election to re-sell the shares. 

3. For that the learned Judge on the 
original side erred in law in holding that 
the sales in fact made by the appellant 
should be taken to be re-sales in pursuance 
of liis notice to rc-sell. 

4. For that the learned Judge should 
have awarded as damages the difference 
between the contract prices and the market 
rate at the time of the breach, namely, 
lis. 1,09,218-12-0 instead of the sum of 
Rs.^ 79,862-15-3. 

5. In the alternative that if the said ex- 
pression of intention to re-sell amounted to 
a binding election, the learned Judge should 

^lave awarded as damagcjs the difforencci 
between the contract prices and the market 
rate at tlie lime when tlio sliares sliould have 
been re-sold. 

6. TJiat the decision of the leanieil Judge 
in awarding the sum of lis. 79,862-15-3 
only as damages was otherwise wrong in 
law and in fact. ” 

There is no dou])t as to what appellant’s 
true measure of damages is. It is the differ- 
ence between tlie contract prices and 
the market i)i*ice wlicn the contracts 
ought to have been completed, —that is, 
ill this case the date of the breach, the 
30th December 1911 — for the appellant 
could then have taken the sliares into 
the market and obtained tlie current 
price for them. This was the principle 
followed in the case of Pott v. 
b'lather (1). But it was arguecl that 
as in the beginning appellant chose to 
proceed under section 107 of the Indian 
Contract Act, he sliould be kept to such 
choice. It is clear that though at first 
he expressed the intention of pursuing the 
course set out in section 107 he did not 
keep to his intention for, when he brought 
his suit, he had only sold 100 shares and 
this was on the 28th February and he 
sued for his whole measure of damages. 
Appellant’s Counsel urged that, tliough 
appellant at first expressed the intention 
of following the course laid down by 
section 107, he was not bound to carry 
out such intention and could change his 
mind if he liked. This view appears to 

(l)il847) 16L. J. Q. B. 306; 5 Railw. Ctts.85; 73 
K. R. 804. 
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be correct. The words of section 107 
are permissive and not compulsory. In 
the case of Buldeo Boss v. Howe (2) the 
view was taken that section 107 does not 
deprive an unpaid vendor of goods of 
any other remedy he may have. I am, 
therefore, unable to agree with the views 
expressed by the learned Judge on the 
original side as to appellant being bound 
to proceed under section 107. 

But I think that there is abundant 
authority for holding that the respondents 
are entitled to the benefit of the higher 
prices realized by appellant in mitigation 
of the sum payable by them as damages. 
The subject is dealt with at pages 771 
and 772 of Leake on Contracts, 6th 
Edition, and page 207 of Mayne on 
Damages, Sth Edition. 

I would especially refer to the following 
cases: In Oldershaw v. Holt (3), where 
the plaintiff claimed as damages certain 
moneys from the defendant owing to his 
failing to carry out certain terms of a 
building lease and where plaintiff entered 
into a new agreement with another tenant, 
the fJury were directed to have regard to 
the new and ultimately more advantageous 
agreement entered into in calculating the 
amount of damages duo. In Smith v. 
AVihdre (4), which was a- suit to recov- 
er damages for failure to carry out the 
terms of a charter-party, that is, to load 
a ship with a cargo of oats, Martin, B., 
said: It may be doubtful whether a 

party who breaks a contract has a right 
to say: I will not pay you the damages 
arising from my breach of contract, 
because you ought to have done some- 
thing for the purpose of relieving me.’ 
T am not satisfied that the person who 
breaks a contract has a right to insist on 
that at all ; hut if the ship had earned any^ 
thing the defendant would be entitled to a 
deduction in respect to that.^^ Again in 
Brace v. Galder (5), where the plaintiff 
was employed by tlio defendants, a 
partnership consisting of four members, 

S 6 C. 64; 6 C. L. B. 582. 

(1840) 12 A. & B. 590; 4 P. & D. 307; 1 A. & H. 
1; 11 L. J. Q. B. 221; 4 Jur. 1012; 113 Eng. Bep. 935; 
64 B. B. 624. 

(4) 27 L. J. Ex. 465; 3 H. & N. 654; 6 W. B. 726; 
31 L. T. (o. s.) 248; 1 P. & h\ 199; 177 B. B. 863. 

(6) (1896) 2 Q. B. D. 253; 64 L. J. Q. B. 582; 14 B 
478; 72 L, T, 829; 69 J. P. 693. 


as Manager of a branch of their business 
and the agreement was that he was to be 
employed for a certain period, but before 
that period had expired two of the 
partners retii’ed and the business was 
transferred to and carried on by the other 
two, in an action for wrongful dismissal it 
was held that the plaintiff was only entitled 
to nominal damages, as the continuing 
partners were willing to employ tlie plaintiff 
on the .same terms as before for the 
remainder of the period and so the plaintiff 
would have suffered no damage. In that 
in the present case the appellant reduced 
his loss by selling the shares at a higher 
price than obtained at the date of the 
breach, I think it only equitable to give 
the respondents the benefit of the higher 
prices realized. I would, therefore, dismiss 
the appeal with co.sts. 

Young, J. — I concur. 

Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Eir ST Civil Appeal No. 25 of 1913. 

January 15, 1914. 

Present: — Mr. Hayward, J. C., and 
Mr. Boyd, A. J. C. 

The secretary op STATE for INDIA— 

Plaintiff Appe llant 

Versus 

SAHIJRAM ASANMAL— Defendant- 
Respondent. 

Itadivays Act (IX of 1890^, s. 47— 'definu 
tion of — Coaching Tariff Rules^ North Western itaiheay 
-^Notice. 

The provision in rule 74 that tho interval between 
the time of issue of a return ticket and the midnight 
of the same day shall be counted as one day, is 
neither unreasonable nor tdtra vires. 

The fact that the day of expiry of the return 
ticket is specified on the ticket, is enough notice of 
tho Begulations of the Company. 

Appeal against the decision of the District 
Judge, Sukkur. 

Mr. E, Maymondy Government Pleader, 
for the Appellant. 

Mr. Wadhumal Oodharamy for the Respond- 
ent. 

JUDGMENT, — The plaintiff, the North 
Western Railway Company, sued the defend- 
ant for excess fare and penalty in respect 
of a six days’ return ticket issued to him 
from Sukkur station. The defendant bought 
the ticket at 7 p»m, on the 22nd of April 
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and the allegation was that the six days’ 
period for the return journey expired by 
midnight of the 27th April. The defend- 
ant, however, returned by 6-15 A. M. 
on the 28th of April and contended that the 
six days period of return did not expire until 7 
P. M. on the 28th of April, and that he was 
entitled to return on tliat ticket within that 
time to Sukkur. 

It appeared tliat the ticket itself showed 
expressly that it was available up to the 
27th of April only, and that it was issued 
subject to the ordinary regulations of the 
Railway. One of those regulations was 
rule 74 of the Coaching Tariff which 
provided, in respect of return- tickets, that 
the interval betw’een the time of issue and 
midnight of the same day should be regard- 
ed as one day, and that the return journey 
must bo completed by midnight of the day 
of expiry. This regulation was framed in 
due conformity with law under section 
47 of the Railways Act. But it was held 
by the learned District Judge that the 
defendant was entitled to return by the 
28th April, inasmuch as ho had no proper 
notice of the rule and inasmuch as the rule 
was unreasonable and so idh'U vires : cf, 
section 47 of the Railways Act. 

It has been urged in this appeal that these 
two questions of notice and idtra vires have 
been wrongly decided. With regard to the 
question of notice there is the fact tliat the 
day of expiry was specified on the ticket, which 
also referred to the ordinary regulations of 
the Railway. No evidence was offered that 
demand w^as made and refused for inspec- 
tion of the regulations or that no copy of 
those regulations was kept at the station, 
as required by clause 6 of section 47 of the 
Railways Act. We must in the circumstances 
hold that the defendant had due notice 
of the regulations of the Railway. With 
regard to the question of ultra vires 

there is the fact that the word 

day ” as used in ordinary conversation is 
ambiguous and has ordinarily to be 

defined in documents of precision. One of 
the definitions of the word ’ day ” not 
infrequently so given is a period of 24 
hours ending at midnight and that is the 
particular definition adopted in^ tho.se 

regulations of the Railway. We can 

bardly, therefore, hold that the definition 


is unreasonable and ultra vires, of, section 
47 of the Railways Act. 

There is a further question raised in 
this appeal, inz., as to costs. It has been 
pointed out that the defendant made an 
offer of payment under protest. But the 
offer was not in full and was accompanied 
by a denial of the legality of the claim. 
We do not think, under the circumstances, 
that we should be justified in departing 
from the ordinary rule as to costs. 

We must accordingly reverse the decree 
of the learned District Judge and grant 
a decree against the defendant for 
Rs. 7-5-8 with costs both of the Original and 
Appellate Courts. 

Decree reversed. 


MADRAS niGH COURT. 

Civil Revision Petition No. 586 op 1911. 

Augu.st 6, 1914, 

Present: — Mr. Justice Oldfied. 
YALAMANCHTLl PURNAYYA— 
Defendant — Petitioner 
I'ersiis 

PAMU RAMASWAMY— Plaintiff- 
Respondent. 

Specific Belief Act (I of 1877^ 9 — Suit for possce^ 

sion— Prayer for 'tnesne profitu, how far iiiconrittfciif. 

The mere fact that niosne profits cannot bo rocovored 
in a suit under section 9 cannot in any way affect 
the Court’s ability to grant restoration to possession. 
It can reject the one jirayor and grant the other 
without immediate or probable inconsistency. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Masulipatam, in Original Suit No. 25 
of 1909 (tran.sferred from the file of the 
District Court of Kistna). 

Mr. T. V. Muthuh'ishna Aiyer, for the Peti- 
tioner. 

Mr. Y. Tlamadoss, for the Respondent, 

JUDGMENT. — The petition is argued first 
on the ground that the lower Court applied 
section 14 of the Limitation Act without 
considering whether the plaintiff had been 
litigating in the other Court in question 
with due diligence. It does not appear 
that the defendant ever alleged the contrary 
or put this matter in issue, 
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Next it is said that the defendant’s 
having objected to the jurisdiction of the 
District Munsif’s Court did not debar him 
from his similar objection in the lower 
Court. It has not been shown how this 
is sustainable and in fact the jurisdiction 
of the lower Court appears sustainable on its 
merits. 

The third objection is that the plaintiff 
having joined with his prayer for restora- 
tion to possession one for mesne profits, 
cannot be treated as having sued under 
section 9 of the Specific Relief Act, at 
least until he abandoned the latter claim, 
when his suit under section 9 would liave 
been barred. The plaint has not been 
printed and I must, therefore, take it to 
have been, as the lower Court describes 
it, one appropriate in its terms to section 
9. Then it has not, in my opinion, been 
shown how the prayer for profits was 
inconsistent with its possessing that character 
or deprived it of it. For the mere fact 
that the profits cannot be recovered in a 
suit under section 9 need not in any way 
affect the Court’s ability to grant restora- 
tion to possession. It can reject the one 
prayer and grant the other without 
immediate or probable inconsistency. In 
the two cases cited, Jiamasami Chetti v. 
Parnmnn (Uioffi (1) and Lachmau v. 
Shamhu. Narain (2), the plaints were not 
appropriate to section 9, the claims being based 
on title. 

Lastly, though the lower Court’s finding 
is not clearly expressed, it must, interpreted 
in the light of the evidence, amount to a 
conclusion tiiat the defendant dispossessed 
the plaintiff and that the document relied 
on by the former was a forgery and that, 
therehme, the dispossession was otherwise 
than in course of law. The objection that 
there is no finding on tin's point, therefore, 
fails. 

This petition is dismissed with costs. 

Pet it ion d ism issed, 

(1) 25 M. 4M; 11 M. L. J. 403. 

(2) 7 Tiul. Cus. 495; 7 A. L. J. 1078; 33 A. 174. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 40 op 1911. 

January 15, 1914. 

Present: — Mr. Hayward, J. C., and 
Mr. Boyd, A. J. C. 

MAIIARALI walad MITHO and others — 
Appellants 
versus 

Diwan MUSHTAKSINGr walad Diwan 
PARSRAM — Re spoN de nt. 

LnntV Aainmt ion Act (I of 1894^, 18, 30 — 

Appoi'fionmenf of compensation — Reference on zemin- 
dar’s appUendon. — Tenant's right to dispitfe appor- 
tittnmenf. 

Wht'ro cL'finito apportionment waH made by Hie 
Collector between the zenunrhir and bis tenant, and 
the matter was referred to the Court on the applica- 
tion of the zemindar and not of the tenant: 

//c/f/, that the tenant could not dispute the Col- 
lector’s award before Court. 

Appeal against the order of the District 
Judge, Hyderabad. 

Mr. Hirdaram Mewaram, for the Appel- 
lants. 

Mr. MatJiradas Pamchand, for Respondent 

No. 1. 

Mr. LalcJiand Hassomaly foe Respondent 
No. 2. 

JUDGrMEMT, — ^This is an appeal against 
the order of the District Judge, Hyderabad, 
holding that the appellants had no locus 
standi in a reference in a land acquisition 
matter b(*fore the District Court. 

It is clear, and apparently admitted, that, 
as the appellants made no written application 
to refer as expressly required, they had no 
locns standi under section 18 of the Act. But 
it has been contended that there was no 
apportionment of compensation by the award, 
and that the disputes as to apportionment 
arose after the award and were referred, not 
on application by the appellants under sec- 
tion 18, but by the Collector of his own 
motion under section 30 of the Act. 

Jt appears, however, from the copy of the 
reference that compensation for trees was 
refused to the liari appellants and granted to 
the zemindar by statement No. 2 attached to 
the award, and that compensation in respect 
of wells and buildings was granted to tlie 
liari appellants and refused to the zemindar 
by statement No. 3 attached to the award. 
It, moreover, appears from the copy of refer- 
ence that objections as to the compensation 
to be awarded in respect of wells and build- 
ings were made on the 14th of March 1906, 
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It appears, therefore, that there were definite 
apportionments of compensation by the award 
and that the disputes, if any, as to the ap- 
portionments were prior to the award and 
there was no subsequent dispute as to the 
apportionments which could have been referr- 
ed of his own motion by the Collector to the 
Court under section 30 of the Act. That at 
all events is the only conclusion deducible 
from the record, the award itself and other 
papers having unfortunately been burnt in 
the fire which destroyed the District Court. 

We must, therefore, dismiss the appeal 
with costs. 

AjyponJ dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 206 of 1913. 

July 22, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

! RANGA RAMANUJACHARTAR and 
ANOTHER — Defendants Nos. 1 and 2 — 
Petitioners 
versiis 

SRINIVASA AIYANGAR and others— 
Plaintiff and Defendants Nos. 3 to 5 

ReSFON DE NTS. 

Landlord and tenant — Occupancy tenant — Transjer 
of interest — Liability for rent subsequent to transfer. 

An occupancy tenant is not liable for rent after 
he has transferred his holding and given notice of 
the transfer to the landlord. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the District 
Munsif of Conjeevaram, in Small Cause Suit 
No. 1487 of 1912. 

Mr, P, B. Srinivasa Iyengar, for the Peti- 
tioners. 

Mr. Animainatha Pillay, for the Respond- 
ents. 

This petition coming on for hearing 
before the Hon’ble Mr. Justice Sadasiva 
Iyer the Court passed the following 

ORDER . — {April *d0tli, 1914.) — The only 
arguable ground in this revision petition 
relates to the contention that as defendants 
Nos. 1 and 2 had sold their occupancy rights 


on lands Nos. 07 and 68 to the 4th defendant 
in the beginning of fnsli 1321 (1st August 
1911) and gave notice of that sale at once to 
the plaintiff, the defendants Nos. 1 and 2 are 
not liable for the rent of fasli 1321. 

Both sides admit that the Estates Land Act 
does not apply to the relations between 
the parties, so section 146, clause (1), and 
section 145 of that Act cannot govern the 
rights of parties. Nor can section 108, 
clause (./), of the Transfer of Property Act, 
apply as agricultural tenancies are outside the 
scope of that Act Csee section 117), 
unless the Local Government notifies to that 
effe<‘t. 

Dr. Rash Behari Chose in his argument 
as the appellant’s Advocate in Sasi Bhnslian 
Raha v. Tam Lai Singh Leo Bahadur (1) con- 
tended that in the case of a tenant with riglits 
of permanent occupancy the tenant is entitled 
to sell the liolding and that ‘ it is the 
Common Law of India that on transfer of 
a tenure with notice, the lessee ceases to be 
liable for rent.’’ The validity of that 
contention was not decided upon by the 
Court in that case as it was unnecessary 
to do so. I am inclined to agree with 
that contention and I think that tliat 
prinoii>le of the Common Law of India is 
practically adopted in the Estates J^and 
Act with a slight variation in favour of the 
landlord. 

If it is a correct principle to apply, 
the defendants Nos. 1 and 2 will be liable 
only for about one month’s rent (between 
1st July and Ist August 1911) due 
proportionately on lands Nos. 67 and 68, 
so far as fasli 1321 is concerned, the 4th 
defendant being liable for the balance 
of the rent due on those lands in that 
fasli. 

As the question of law above discuss- 
ed is, however, an important one, let 
the case be posted before a Bench. 

The petition coming on for hearing again 
in accordance with the above direction, 
the Court delivered the following 

JUDGMENT. 

Sadasiva Iyer, J. — {July 22nd, 1914) — I have 
already given some reasons (while admitting 
the petition) for holding that an agricultural 
tenant owning the hudivaram right ceases 

(1) 22 C, 494. 
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to bo liable for subsequent rent after he 
gives notice to the landlord of tlie sale 
of his interest. Tho decision in Monica 
Kitheria v. Subbaraya (2), turned upon 
the existence of a privity of contract 
between the landlord and the mulgeni 
tenant in that case, but the relationship 
of landlord and tenant witli permanent 
occupancy right was not created by any 
contract in this case. 

Section 55, clause O'), of the Transfei* 
of Property Act, also makes it clear that 
the vendee becomes liable for rent due 
on tlie property sold from the date of 
his acquisition of title by purchase. In 
the result the lower Court’s decree will 
bo modified by making defendants Nos. 
1 and 2 liable for only Us. 78 of the 
amount decreed and three-fourths of the 
costs of the suit. The petitioners must 
pay three-fourths of the respondents’ costs 
here. 

Tyabji, J. — The question involved in 
this petition is whether the original tenant 
is responsible for rent on the holding, 
after he has transferred his holding to a 
third person and has given notice of the 
transfer to tho Melvaramdar (landlord.) 

The Madras Estates Land Act does 
not apply in terms, but the provisions of 
sections 146 (2) and 147 (3) supply an 
analogy. The other rules of Statutory 
Law that may possibly be applied are 
the Transfer of Property Act, section 55 
(1) (i). Section 108, clause (j), of the 
Transfer of Property Act, however, refers 
to relations arising out of contract. In 
the case of tenants with occupancy rights 
those rules do not, it seems to me, 
furnish a sufficiently close analogy. The 
law has, it may also be pointed out, 
always leaned in favour of allowing free 
transfers of interests in land. This may 
bo exemplified by the attitude of English 
Judges towards under-leases even in cases 
where there are covenants not to under-let. 
See West v. Gwyune (3). 

On the whole, therefore, it seems to 
me that the rule of law which is indicated 
as being applicable in the present case 
is that an occupancy tenant is not any 

(2) 80 M. 410; 17 M. L. J. 258; 2 M. L. T. 363. 

(3) (1911) 2 Ch. 1; 80 L. J. Ch. 678; 104 L. T. 769; 
55 S. J. 519; 27 T. L. R. 414. 


more liable for rent after he has 
transferred his holding and given notice 
of the transfer to his landlord. 

I agree, therefore, in tho order proposed 
by my learned brother. 

Decree modified. 


LOWER BURMA CHIEF COURT. 

Civil Revision No. 138 of 1912. 
December 4, 1913. 

Present: — Mr. Justice Parlett. 

The BRITISH INDIA STEAM NAVIGA- 
TION Co., Ltd., and others — 
Defendants — Appellants 
versus 

M. N. FAKIR MAHOMED and another— 
Plainti ffs — Respondents. 

pleadings, fahif cation of, whether ptinishahle. 
Pleadings are statements required by law to bo 
true; and, therefore, a wilful falsification is punishable 
by the criminal law. 

Mr. Hartnoll, for the Appellants. 

;Mr. Bilimoria, for the 1st Respondent. 

Mr. Giles, for the 2nd Respondent. 

JUDGMENT. — The original plaint sets 
out in paragraph No. 1 that 15 casks of oil 
were shipped by plaintiffs’ agents in good 
order and condition in tho British India 
Steam Navigation Company’s steamer Tara,” 
of which 14 casks were delivered in good 
order and condition and one, being tendered 
practically empty and damaged, was refused. 
The British India Steam Navigation 
Company’s first written statement admits 
that the 15 casks were shipped in good order 
and condition, alleges that they were all 
landed in good order and condition at one of 
the Port Commissioners’ jetties and that the 
damage to the cask occurred after it had been 
so landed, and pleads that they are not liable 
for damage whicli may have subsequently 
occurred. Later on they obtained leave to 
file an amended written statement in which 
they say that, though shipped in good order 
and condition, 5 of the 15 casks were certified 
on landing as leaking by the Port Commis- 
sioners and that under the endorsement 
on the bill of lading the Company is not 
liable for damage by ordinary leakage. 

It is admitted that an auger-hole had been 
bored in the cask through which the contents 
were abstracted, but the written statement 
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contains no allegation as to when tliat liole was 
bored. The plaint was eventually aiueuded 
so as to join the Port Commissioners as 
defendants. In their written statement 
the latter pleaded inter alia that the cask was 
landed in a damaged and leaky condition and 
that no damage occurred to it while it was 
in their custody. The Superintendent of the 
Wharf gave evidence that on landing the iive 
casks, which were old, were leaking through 
the joints; the one referred to in thiiS suit was 
at the time less than half full. The auger- 
hole was not noticed, but the cask does not 
appear to have been closely examined and as 
the hole is only one-quarter of an inch in 
diameter, it might easily have escaped notice 
unless on close scrutiny. The British India 
Steam Navigation Company’s witness states 
that he examined the cask on landing, that 
it was one of about a dozen which were 
leaking, but though especially examined 
for breakage, none was found and the 
auger- hole was not in it. This witness 
has been disbelieved and damages have 
been decreed against the Company. It is 
now urged that it was for plaintiffs to prove 
their case and that, unless they did so which 
it is claimed they did not, a decree could not 
be given in their favour although the defence 
was disbelieved. It is clear, however, that 
the damage occurred when the cask was 
in the custody of one or other of the 
defendants. The question as to which of 
them was liable was one to be determined 
as between the defendants. I am unable 
to agree that the lower Court liad not 
the materials for its determination. The 
Port Commissioners’ written statement 
clearly alleges that no damage occurred 
to the cask while it was in their custody, 
and this has never been challenged save by 
discredited evidence. The Wharf Superin- 
tendent’s evidence, so far from allowing 
that there was no hole in the cask when 
landed, strongly supports the contrary; 
for it is admitted that, whether leaking 
through the joints or not, the bulk of 
the oil was abstracted through the auger- 
hole, and the evidence is that more than 
half the oil was gone when the cask was 
landed. Next it is argued that the endorse- 
ment on the bill of lading raises the 
presumption that this cask was shipped 
already leaking. The written statements 
and the bill of lading show it to have 


been shipped in good order and condition: 
a leaking cask cannot be said to bo in 
good order and condition. The bill of 
lading says the 15 casks were shipped in 
good order and condition and the endorse- 
ment runs: *^Casks old. Not responsible 
for leakage or breakage and for leakage from 
plugged holes or otherwise.” The Company s 
witness indeed does not shrink from suggesting 
that even \n ith a hole bored in it, the 
cask is still in good order and condition 
in the terms of the bill of lading. I he 
meaning of the whole is, however, in my 
opinion clear; the casks, though old, 
were when shipped not leaking, but 
in view of their age, the Company dis- 
claimed responsibility for leakage, etc., 
which might occur in transit. The Com- 
pany explicitly pleaded that all 15 casks 
were landed in good order and condition. 
It is now suggested that this was a 
formal plea to put the burden on the plain- 
tiffs.” No such excuse can be accepted for 
reckless disregard of facts; pleadings, so far 
from being mere formalities, are statements 
required by law to be true, the wilful f.alsiHca- 
tion of which is punishable by the criminal 
law. The plea was verified by a representa- 
tive of the Company as true to his own 
knowledge, and he swears that he had 
personally examined all the casks. Finally 
it is argued that the Company should not 
have to pay the Port Commissamers’ 
costs. It is obvious, however, that the latter 
were joined as defendants in consequence of 
the Company’s plea throwing the liability 
on to them. 

I decline to interfere with that order. The 
application is dismissed with costs, two gold 
mohurs to each respondent. 

Application d ism issed . 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

FfRST Civil Acceal No. 14S of 1912. 

July 22, 1914. 

T resent', — Mr. Kendall, A. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 
Musaminat KANCHAN KUNWAR — 

D E FB N D ANT — AfPB LL AN T 
versus 

T/iakur AMAR SINGH-^Plaintiff— 
Respondent. 

Hindu u'idoWf transfer ty, for legal ncccssitg^OoUA 
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sideration-money left with transferee — Transferee to 
satisfy necessity — Legal necessity otherwise discharged, 
— Transfer void —Next reversioners entitled to recover 
property — Application of money to he seen by transferee 
•—Transfer not entirely for legal necessity — Voidable 
transfer — Purchaser entitled to money paid by him to 
m'^et legal necessity. 

Where a Hindu widow transfers a property for 
lo^^al necessity and the consideration-money is loft 
with tliG transferee to satisfy that noeossity, but 
owing to liis failure to do so it is otherwise satisfied, 
tljo transfer becomes void and the next rovorsionera 
are entitled to recover property without paying him 
any tiling; for he, having the control and application 
of the consideration-money, is bound not only to 
satisfy himself as to the existence of tho neces- 
sity but also to see that tho money is properly 
applied. 

Hnnoomanpersand Pnnday v. Musammat Babooee 
Munraj Koonwaree^ 6 M. I. A. 393 at p. 424; 18 W. R. 
81 note; Sevestre 253«; 2 Suth P. C. J. 29, 1 Sar. V. 
C. J. 552; 19 Kng. Rep. 147 and Hurra Nath Bii 
Chowdhri v. Jl'indhir Singh, 18 C. 311 (P. C.); 18 
I. A. 1, referi'od to.. 

Where a sale by a Hindu widow is not entirely 
for legal necessity, it is voidable at the instance of 
the iK'xt reversioners. Hut whore tho purchaser has 
bona fide parted with some money to meet a legal 
noct'ssity, that money should bo refunded to him 
witli interest. 

Gihind Singh v. Baldeo Singh, 25 A. 330; A. W. N. 
(1993) 57 ancl Ram Dei Kunivarv. Abu Jafar,27 A. 494; 
A. W. N. (1905) ()S, referred to. 

Appeal from the decree of tho Subordinate 
Judge, Khcri, dated 30th July 1912. 

Mr. John Jarhson, for the Appellant. 

Tho lloii’ble Eai Srf Ram Bahadur, 

for the Respondent. 

JUDGMENT,— One Sheonandan Singh 
died some eight years before this suit was 
instituted, leaving Musammut Sobaran Kuar 
who came into po.ssession of his property 
as his widow. He was indebted to various 
persons including Mahant Rishambhar Das, 
sarharahkar of the Kajgopal temple in 
Lakliimpiir. The property in village 
Gobindpur * was sold by Musammat Sobaran 
Kuar to discharge the debt due to one 
Parmai Sah and to that transfer there 
has been no objection. Tho property in 
villages Sahaspur, Gugawan, and Paharapur 
was mortgaged to Mahant Bishambhar Das ; 
and he, in 1907, brought a suit upon 
his mortgage-deed in the Court of the 
Subordinate Judge, Khori. While that suit 
was pending Musammat Sobaran Kuar sold 
tho Gugawan property to her liusband’s 
brother’s widow, Musammat Kanchan Kuar, 
who incidentally was also her sister, for 
Rs. 30,000 by a registered deed, dated 5th 
of July 1907. In that deed it was set out 
that the money due on the mortgage to 


Mahant Bishambhar Das was to be discharged 
hy the purchaser, and that any balance left 
was to be paid to one Ode Sab on account 
of a debt due to him; and that, if he declined 
to take, it was to be paid to Musammat 
Sobaran Kuar. Musammat Kanchan Kuar did 
not, however, pay the mortgage-money 
due to Mahant Bishambar Das which 
amounted to Rs. 20,205 and he, obtain- 
ing a decree on the 24th of July 1907, 
brouglit to sale the property in villages 
Sahaspur and Paharapur. The sale realised 
Rs. 1,194-1-3 more than was necessary for the 
full discharge of his mortgage-debt. This 
amount Avas deposited in the Revenue Court 
at Kheri. Meanwhile Musammat Sobaran 
Kuar died on tlio 30th August 1911. The 
plaintiff, Thakur Amar Singh, claimed this 
money as a reversioner to Sheonandan Singh, 
husband of Sobaran Kuar. But his claim Avaa 
disputed by Musammat Kanchan Kuar, the 
Avidow of Sheonandan Singh’s brother, and 
by Musammat Bhagwati Kuar, defendant No. 
2. Tho plaintiff, therefore, brought this 
present suit for possession of the GugaAvan 
property, alleging that defendant No. 2, by 
reason of custom, had no right in that property, 
and that the sale-deed of the 5th of July 
1907 AA''as Avithout consideration and that 
Avhatever right AA^^as transferred by Musammat 
Sobaran Kuar under it Avas extinguished 
on her death. He also claimed a declaration 
of his title to the surplus sale proceeds, 
Rs. 1,194-1-3, referred to above; but that 
portion of bis claim is not in dispute in this 
appeal. 

Musammat Kanclian Kuar defendant in 
reply repudiated the custom on which the 
plaintiff relied. She also alleged in para- 
graph 24 of the written statement, that the 
sale-deed in her favour Avas executed for 
legal necessity and tliat the transfer should 
not he, therefore, impugned; and that, even 
if it be supposed that the plaintiff Avere 
entitled to any relief, lie could not make a 
claim to the return of the property or for 
the cancellation of the sale-deed. 

In bis replication the plaintiff did not 
admit paragraph 24 of the Avritten statement 
and pointed out that tho money due to 
Mahant Bishambhar Das Avas not paid. 

That a legal necessity, the discharge of 
the mortgage-debt to Mahant Bishambhar 
Das, Avas in existence on the dale of the 
transfer in Question is not disputed. The 
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lower Court framed issues, two of which run 
as follows : — 

(2) Whether Musamniat Kanchan Kuar 
paid the purchase (money); if so, to whom 
and when ? 

(3) If not, is slio still entitled to liold the 
property sold to her ? 

On issue No. 2 it found that she did not 
pay the money; and it is admitted for her 
in appeal that this is a fact. On the third 
issue the lower Court found that although 
the sale was made ostensibly for legal neces- 
sity, the necessity was not satisfied. It referred 
to a case reported as Deputy Commitisioner of 
Kheri representi'ug the Court of Wards v. Khanjan 
Singh (1) and finding an analogy with that 
case, found that the defendant No. 1 was not 
entitled to hold possession of the property 
under the sale-deed. It says: ‘ The con- 
sideration was not to receive so such money, 
but to have other property disencumbered 
and saved from the clutches of the mortgagee, 
which cannot be done now as it has been 
sold for the mortgagee’s debt and which 
cannot be compensated now.” The wording 
of this sentence is decidedly faulty. The 
lower Court also found the alleged custom, 
by which defendant No. 2 was excluded, to 
be proved, and with that finding we are jiot 
concerned. 

Musamniat Kanchan Kuar has brought this 
appeal on the ground that the appellant 
being found by the lower Court to be the 
purchaser in possession of the property in 
suit under a sale-deed executed for legal 
necessity, it sliould have held that the only 
remedy was a suit for the recovery of the 
purchase -money. Another ground of appeal 
is that the lower Court has erred in finding 
that the plaintiff is a preferential heir to 
the appellant. 

On this latter ground no arguments were 
addressed to us by the learned Counsel 
who appeared for the appellant. The evidence 
recorded by tlie Court below is sufficient 
to prove the locus standi of the plaintiff. 

It has been first urged on behalf of the 
appellant that the sale in question was 
a completed sale although the purchase- 
money was not paid over ; and we have 
been referred to various authorities in which 

(1) 10 0. C. Il7j 29 A. 331; 5 0. L. J. 344; 11 C. W 
N. 474; 4 A. L. J, 232; 2 M. L. T. 145; 17 M. L. J. 233; 
9 Bom. L. B. 691 (P. C.); 84 I. A. 72. 


it has been held that in such a case the 
remedy of the vendor is to sue for the 
purchase-money. These arguments are, no 
doubt, perfectly sound; but they do not 
apply at all to the present case. The 
vendor was a Hindu widow; and she was 
not entitled to make a complete transfer 
of her husband’s property except for a 
legal necessity. It is in fact the sale itself, 
and not the events subsequent to the sale, 
which has to bo considered. It is next 
argued that, as at the time this sale -deed was 
executed there was a legal necessity in 
existence, therefore, the sale cannot be set 
aside. It is an unsound argument. The 
question is, was this sale conducted to 
meet a legal necessity? Here again our 
attention has been called to a series of 
authorities in whicli it has been ruled that it 
is the duty of the purchaser, by making 
such inquiries as may be necessary, to 
satisfy himself that the sale is being 
made for a legal necessity; if such were 
the case the sale will be allowed to stand; 
and it is not incumbent on the purchaser 
to follow the money in the hands of the 
vendor, and to make certain that it has been 
actually applied in meeting that legal neces- 
sity. Here again we recognize that the 
argument is perfectly sound so far as it goes. 
But this prcvsent case can be differentiated 
from the cases to which the above principle 
applies. There is no question in the present 
case of the absence of obligation on the 
purchaser to seek out, or not to seek out, tlie 
ultimate destination of tlie purchase-nioney. 
ill the present case the purchase -money 
was left with the purchaser herself to dis- 
charge tlie legal necessity. In JLunooman- 
persaud Panday v. Mnsammat Bahooee MiinraJ 
Koonivaree (2) the rule is thus laid down: — 
‘‘Their Lordships think that if he does so 
inquire, and acts honestly, the real existence 
of an alleged sufficient and reasonably credit- 
ed necessity is not a condition precedent to 
the validity of his charge; and they do not 
think that, under such circumstances, he is 
bound to see to the application of the money.” 
But let us see what are the reasons which 
prompted their Lordships to lay down such 
a rule. Further on in their judgment they 
say: The purposes for which a loan is want- 
ed are often future, as respects the actual 

(2) 6M. 1. A. 393 .at p. 424; Sevostro 253«; 2 Siith. 
P. C. J. 29; 1 Sar. P. C. J. 562; 18 W. K. 81 notci 19 
Eng. Rep. 147. 
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application, and, lender can rarely liavo, 
unless he enters on the management^ the means 
of controlling and rightly directing the 
actual application.” 

Following the above ruling their Lordsliips 
laid down in Hurro Nath Rat Ghowdhrl v. 
Randhir Singh (3): Jn this case the plaintitE 
did have the control and actual application 
of the money, and having that control and 
application, he was bound to see that the 
money was properly applied.” That is exact- 
ly the case here. The purcljaser took this 
property by the sale-deed, understanding that 
the only legal necessity for the transfer was 
the satisfaction of the UKjrtgage-debt, on 
which a suit was pending at the time in the 
Civil Court. This fact is specifically 
enunciated in the sale-deed, and the pur- 
chaser took the property on the understand- 
ing that she was not to pay the money to 
tlie vendor, but would herself discharge 
the necessity. She failed to do so, and the 
necessity was discharged by the mortgagee 
bringing to sale other property. It is as if 
the vendor were saying to the purchaser: 
“l am a Hindu widow with a limited power 
of transfer. I am selling you this property 
for Rs. 30,000, but you must remember 
that, unless you pay the consideration money 
to Mahant Bishambhar Das mortgagee, the 
sale will not be for legal necessity.” 

In fact the purchaser, knowing that no 
legal necessity existed for the sale unless 
he devoted the consideration money to 
paying money due on the mortgage, for 
which a suit was pending, did not dischai’ge 
the necessity, and cannot be allowed to say 
that he had purchased this property, which 
was sold by a Hindu widow, for a legal 
necessity. It is strenuously argued for the 
appellant that the fact of the existence of a 
legal necessity is admitted and is found by 
the lower Court. The existence of a legal 
necessity at the time of tliis sale was indeed 
admitted, and admits of no dispute; but it 
is perfectly clear, on reading the plaint, 
the written statement and the replication, 
as we have set out a portion of them above, 
that the defendant distinctly denied that the 
sale in question was made for the discharge 
of that legal necessity; and on this the 
parties were at issue. 

There is yet another way of looking at the 


matter by which also we are justified in 
holding that the plaintiff is entitled to 
recover this property without making any 
payment to the appellant. It is not disputed 
that, even if this sale had been made for 
the discharge of a legal necessity, namely 
the mortgage-debt of Mahant Bishambhar 
Das, even then that necessity would have 
been discharged by payment of Hs. 26,205; 
for tlio balance Hs. 3,000 odd, no legal 
necessity of any kind has been proved. It 
is not known who Ode 8ah was, or what 
sort of debt might have been due to Ode 
Sail. Ag^in it is seen that payment was 
not made to Ode Sail in any case, noi’ any 
balance paid to Musammat Sobaran Kuar: the 
defendant admits that she has made no pay- 
ment of any portion of this Rs. 30,000 for 
payment to Musamv'iat Sobaran Kuar, the 
vendor herself. In such circumstances the 
principles laid down in Gohind Singh v. Baldeo 
Singh (4) and RamBei Kimwar v. Abu Jafar (5) 
will apply. In the latter case where the next 
reversioner sought to recover property on the 
death of the widow, and it was found that one 
of two sales had been effected partly for legal 
necessity and partly not, the Court decreed 
the plaintiff’s claim as to that sale on pay- 
ment by him of such amount of the considera- 
tion for the sale as was supported by legal 
necessity. This is on the principle of ‘one 
who seeks equity must do equity.’ The sale 
not being entirely for legal necessity is 
voidable at the instance of the next rever- 
sioner. But where the purchaser has bona 
fide parted with some money to meet a legal 
necessity, equity demands that that money 
should be refunded to him; and refunded with 
interest, according to the dictum of the learned 
Judges in Govind Singh v. Baldeo Singh (4). 
In those rulings the learned Judges of the 
Allahabad High Court followed, and approved 
of, a former decision of the Calcutta High 
Court. If that principle be applied to the 
present case, and it be ordered that the plaint- 
iff may recover the property transferred by 
the widow on the re-payment with interest to 
the purchaser of such sums as he has disburs- 
ed for legal necessity, it is clear that he 
becomes entitled to a decree with no reserva- 
tion at all; for it is not denied that the defend- 
ant-appellant has paid nothing whatever. 


(3) 18 C. 311 (P. C.); 18 I. A. 1. 


[4) 25 A. 330; A. W. N. (1903) 57. 
;o) 27 A. 494} A. W. N (1905) 68. 
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Whichever of the two views be taken, there- 
fore, we are of opinion that the plaintifE is 
entitled to the decree he sought. 

This appeal is dismissed with costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

SrsciAL Second Civil Avfeal No. 220 
OF 1912. 

December 11, 1913. 

Present: — Jklr. Justice Ormond. 

MYAT GALE — Plaintiff — ^Appellant 
versus 

SAN THA AND OTHERS — DEFENDANTS — 
Respondents. 

Civil Pvoccdnvp Code (Act V of 1008) , s. 6G— Pro- 
perty purchased henami ~ Real purchaser obtaining 
and remaining in pussession—Declaratory suit by real 
piirrhnser, 'ichethvi barred — Specific Belief Act (I of 
1877;, 42. 

A real purchaser at an auction sale who purchases 
tlic property sold through a benamidar but remains 
ill uninterrupted possession of tho same, is not pre- 
cluded by section 66, Civil Procedure Code, from 
suing for a declaration that he is the owner of tho 
property. 

Mr. J. N. Lentaigne, for the Appellant, 

Mr. Po. Han, for the Respondents. 

JUDGMENT. — The plaintiff-appellant 

bought land wdth her own money at an 
auction sale in execution of a decree through 
her son-in-law, the 1st defendant, and a 
certificate was made out in his (1st defend- 
ant’s) name. She has been in uninterrupted 
possession of the land since 1902 until the 
institution of the suit. About a year before 
the institution of the suit 1st defendant 
transferred the land into the names of bis 
children, the other defendants. The plaint- 
iff .stated these facts in the plaint and sued 
for a declaration that she was the owner. 
The plaintiff obtained a decree in the Sub- 
Divisional Court, but on appeal the Divisional 
Court held that the suit was barred under 
section 66 of the Civil Procedure Code. 
That section states that, no suit shall be 
maintained against any person claiming 
title under a purchase certified by the 
Court in such manner as may be prescribed 
on the ground that the purchase was made 
on behalf of the plaintiff. 

The case of Bishan Dial v. Ohazi-ud-Din 
(1) is very similar to the present case. 
In that case it was held that the plaintiff 


(1) 23 A. 175} A. W. N. (1891) 44, 


based bis claim on the hen ami purchase from 
the Court and although he alleged he had 
been in uninterrupted possession, the Court 
held that the suit was barred by the corre- 
sponding section of the old Code, section 317. 
The case of Sasti Churn Nnndi v. Aunnpurna 
(2) is also a very similar case. There the 
plaintiff asked that his right miglit be declar- 
ed and possession confirmed and that defend- 
ant might be restrained from interfering with 
his tenants. In that case it was held that 
the suit was not barred by section .317, because 
tbe plaintiff was entitled to rely upon his 
title by possession only; that the defendant 
had to set up the sale certificate which stood 
in his name, and that plaintiff Av^as entitled 
to rebut the defendant’s case hy shoAvirig 
that the certificate was hennmi and that slie 
was in fact the real purchaser as against 
the defendant. I think it is the duty of the 
Court to grant such relief as is warranted hy 
the facts stated in the plaint — if those facts 
are true. It is admitted that tho plaintiff 
has been in uninterrupted possession. It 
would, therefore, be for the defendant to 
make use of this henami certificate; and if 
he had to sue the plaintiff for possession, he 
would not be allowed to succeed under that 
certificate: tho defendant would bo entitled 
to say that he was not entitled to possession 
because the certificate was henamt. So too 
in this case the plaintiff is entitled to show 
that the certificate set up ])y tlie defendant 
is henami. Tho decree of tho lower Court 
is set aside and a decree will be passed declar- 
ing that the plaintiff is entitled to possession 
as against the defendants. Each party to 
bear their own costs. 

Decree set ande. 

(2) 23 C. 699. 

CALCUTTA HIGH COURT. 

First Civil Acfeal No. 286 of 1912. 

May 7, 1914. 

Present: — Mr. Justice Fletcher and 
Mr. Justice Richardson. 

JADU NATH ACHARJYA— Defendant 
No. 2 — ^Afpellant 

V€VStlS 

TARAK CHANDRA CHATTER J EE— 

Plaintiff and another — Defendants 
— Respondents. 

Quardians and Wards Act (VIII of 1890;, s. 29 — Sale 
of ward's property by guardian with, CoUH’s permission, 
validity o/— Pardanashin lady, capacity of, to execute 
documents ^Purchase of infant's property under authority 
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JADU NATH ACHARJYA t\ 

of Court from feninlc guordian, whether frnud^Pre- 
sumpt lou—Traut^fcr of Property Act (IV of 1882J, s. 41 
— Bona lide purchoKer for rnlue. 

Ladif\s in this country, prirdanashitb or otherwise, 
aro undt'r no such disability that they Ccaiinoi execute 
any document. 

A srIo by a j^uardian of tlie property of his 
minor ward with ihe permission of the Court, trans- 
fers a j^ood tit le to tlio vcndcje unloss the Court’s 2>ci*- 
mission was obtained by fraud. 

Tho niei’o fact that the ffuardiun of an 
infant, who obtained leave t)f the Court to sell tho 
infant’s pro[)erty, was a huiiah*, does not raise any 
2 n-esumi)tiou tJiat fraud w'as 2 )raciised on the 
Court. 

A person who purclmsi'S propc'rty from such a 
I)urehasi*r and pays consideration, is a buna fide pur- 
chaser for value AN it hout notice of fraud. 

xljipcal against the decree of the Subor- 
dinate Judge, first Court, 21-Perganas, 
dated tlie 31st of May 1912. 

Dr. Ihrnrhi \afli Mittar and Jiabii liL'k- 
Ohlra Ndfh Hirhtr, for the Appellants. 

liabus H (trend nt Krishntt Mitkerjee and 
IFari Blitmin MukerJee,iov the Respondents. 

JUDGMENT. 

Eliotciibk, J. — This is an appeal by the 
defendant No. 2. Tho suit was Imiught 
by the plaintitf to recover kluis possession 
or, in tho alternative, comiieiisation from 
tho defendants Nos. I and 2. The de- 
fendant No. 2 is the purchaser from tho 
dehnidant No. 1. The defendant No. 1 
purchased tho property in suit in the 
month of November 1897 and, having 
held it for eight ‘years, he sold it on the 
28th November 1905 to the defendant 
No. 2 for the sum of Hs. 1,200. In tho 
meantime before tho sale to the defendant 
No. 2 the defendant No. 1 had borrowed 
certain moneys on a mortgage of the 
property and tln^se moneys Avere paid out 
of the purchase-money by the defendant 
No. 2 and the evidence is conclusive that 
the defendant No. 2 paid tho balance of 
tho purchase-money to the defendant No. 
1 . 

In these circumstances, it looks at tho 
first blush that tho title is a fairly clear 
one, so far as the defendant No. 2 is 
concerned. Rut it appears from the finding of 
the learned Judge — -and tliat finding Ave 
do not see any reason to dissent from — 
that tho purchase by the defendant No. 1 
was tainted Avith fraud. The defendant 
No. 1 purchased from the mother and 
guardian of one Taruck Oh under Ohucker- 
butty, who was then 'an infant, and leave 


of the Court according to the view of 
the learned Judge was obtained by the 
fraud of the defendant No. 1. However, 
the Judge did, in fact, grant leave to 
the guardian to sell the property and the 
property Avas, in fact, sold, at any rate the 
evidence of defendant No. 1 shows, at 
far more tlian the amount at Avhich the 
Court authorized the guardian to sell. It 
turns out noAv in the view of the learned 
Judge of the Court below that that trans- 
action Avas a fraudulent one and the 

learned Judge has decreed the suit as 
against the second defendant. The second 
defendant is a man apparently of respec- 
tability, he having been once a servant 
of tho Government of India draAving a 
pay of Rs. 300 a month and apparently 
having served his full time retired on 
pen.sion and having purchased this piece 
of land has erected a house on it. The 
learned Judge in finding that this gentle- 
man had either express or constructive 
notice of the fraud, ought to have 

required some evidence in support of 
that. The learned Judge dealt with the 
case in this Avay. He expressed a doubt 
as to the bona fide nature of the trans- 
action and thought that the defendant 

No. 1 had done all these in order to 
secure the property, As regards the ques- 
tion whether the defendant No. 2 Avas a 
bona fide lAurchaser Avithout notice, ho said 
that he could not find for him. The 
learned Judge Avas not entitled to find 
that a person Avho had paid money for 
the property, purchased it Avith notice of 
the fraud unless there Avas evidence fixing 
the subsequent purchaser with notice of 
the fraud, and the only ground for the 
learned Judge's fixing the second defend- 
ant AAuth notice of the fraud is that the 
property Avas sold by a female as the 
guardian of her minor son. Ladies in 
this country, Avhether pardanashin or other- 
Avise, are under no such disability that 
they cannot execute any document. As a 
matter of fact a recent decision of the 
Privy Council* in an appeal from a judg- 


*Sec Kali BaJehsh Singh v. Ram Qopnl Singhs 21 Ind, 
Cas.985; 36 A. 81 at p. 92; 18 C.W.N. 282; 16 O. C. 378f 
(1914) M. W. N. 112; 12 A. b. J. 115; 15 M. L. T. 130| 
19 C. L. J. 172; 1 O. L. J. 67; 26 M. L. J. 121; 16 Bom, 
L. E. 147 (V, C.).-~A’d. 
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meiifc of the Allahabad High Court shows 
that pardanashin ladies in this country, 
although tliere are certain rules established 
by the Court for their guidance, are under 
no such incapacity. 

The second ground put forward by the 
learned Vakil for the respondent is much 
more dangerous and that is that, although 
there was an order of the Court for 

the sale of the property, the subsequent 
purchaser ought to have inquired whether 
any fraud had been committed. 1 have 

not looked into the Transfer of ‘Property 
Act to see whether there is a corre- 

sponding section to the English Convey- 
ancing Act protecting persons who purchase 
properties under orders of the Court, but 
under the Conveyancing Act the law and 
the established rule is that, when a 

person purchases a property under the 
authority of the Court, he gets a good 
title unless he knows that fraud has 
been practised on the Court. That the 
guardian of the infant in this case was a 
female who obtained leave of the Court to 
sell the property and that, therefore, fraud 
was practised on the Court, I have never 
Jieard it before. In my opinion, the learned 
Judge came to a wrong conclusion when 
he held that the defendant No. was not 
a hona fide purchaser for value without notice 
of the fraud; and, in that view, the decree 
of the Court below so far as it decrees 
khds possession against the defendant No. 2 
must be set aside and the present appeal 
allowed with costs both hero and in the 
Court below. 

Richardson, J. — I agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Appual No. 47 of 1911. 
September 9, 1914. 

Present : — Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

SRINIVASA AH ANGAR and othkrs — 
Defendants — Appellants 
t^ersus 

RANG ASAMI AIYANGAR and others— 
Plaintifk-s — Respondents. 

Tf‘(in'tfer <ff Pt'oj)':rty Act (IV 0/1882^, 8. lOS^ii)— 


Limitation Act (IX of 1908^, Sch. Art. llo-- Lessor 
and lessor —Breach of covenant for (ituet enjoyment 
-Disturbance by trespasser, lolwther b reach —Trespasser 
acting under lessor's instructions — Breach —Deposit 
money, to recover - Limitation. 

A covenant for (piiot enjoyment, as between lessor 
and lessee, even in its more extended form, is only a 
covenant against disturbance by somebody claiming 
under a lawful title, and docs not extend to distur- 
bance by trespasser. 

Section 108 (c) of the Transfer of Property Act, 
though made inapplicable to agricultural leases, cun 
still bo made applicable to such leases, as embodying 
the rules of equity, justice and good conscience. 

Tayawa v. Liurshidappa, 25 B. 209j 2 Bom. L. R. 
1070, followed. 

Where a trespasser, acting] under instructions 
from the lessors themselves, interferes with the 
jieaceful enjoyment by the lessees and harvests 
crops on the land and the lessors thornsolves accept 
delivery of such crops from him, there is a clear 
breach of the cov'cnant for quiet enjoyment, and the 
lessors are not entitled to recover anything from 
the lessees for the period during which they were 
so kept out of enjoyment. 

A suit to recover deposit amount payable on the 
execution of lease by the lessees is a suit to recover 
compensation for breach of contract within the 
meaning of Article llo of the Limitation Act, 
Scln‘dule I, and such a suit must bo brought within 
tliri'c years from the date of tho breach. 

Btlaknshnndn Narayan iswaniy Chetty, 22 Ind 
Cas. 69; (19U) M. W. N. 26+, referred to. 

Appeal against tlie flec*i*eo of the Court of 
the Subordinate Judge of Kumbakoiiam, in 
Original Suit No. 11 of 1909. 

FACTS. — The facts of the case are fully 
set out in tho judgment. 

Mr. T. Nantsimlia Tuengar for Mr. T, 
Natesa Aiyar, for the Appellants : — Tlie 
appellants are not liable to pay anything as 
they were out of possession on account of the 
breach of the covenant for quiet enjoyment 
on the part of the lessors. The principle of 
section 108 (c), Transfer of Propety Act, is 
applicable. Tayawa v. Qurshidappa (1). The 
lessors were also bound to re-pay the Rs. 500 
deposited with them prior to the bidding for 
tho lease. 

Mr. S. Muthia Mudaliar, for the Respond- 
ents: — -The covenant for quiet enjoyment 
only covers disturbance by the lessor and 
those claiming through or under him and not 
by trespassers. Srinivasa Iyengar’s lease 
having been found to bo not valid, he was 
only a trespasser and any disturbance by him 
is not available as a defence to the pra.sonfc 
suit. Section 108 (c) of tho Transfer of 

(11-25 B. 269; 2 Bom. L. R. 1070. 
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Property Act is not applicable to the present 
lease which is an agricultural one. The 
claim to recover Rs. 500 has become barred 
under Article 115, Limitation Act. Bala^ 
hrishnndn v. Naraijanasnwmy Chetty (2). 

JUDGMENT. — In this case the plaintiffs, 
who are the trustees of a temple, sued for the 
rent for live faalis of certain lands which 
were leased to the defendants Nos. 1 to 4. 
The procedure adopted by the trustees was to 
auction the lease and one Srinivasa 
Aiyengar, the sixth witness for the plaintiffs 
in this case, was the successful bidder at the 
first auction. Under the conditions of the 
auction ho was bound to execute an agree- 
ment in favour of the trustees on certain 
terms. He did execute an agreement in 
favour of tlio trustees and got it regis- 
tered and according to the well-known 
decision of the Pull Bench of this Court 
in Syed Ajam HdJilb v. Mecnntrhl Deca- 
stanam (3), by which we are bound, 
this registered agreement by the lessee 
was a registered lease within the mean- 
ing of the nh’ansfer of Property Act so 
as to render the lease effectual. However, 
the majority of the trustees were not 
satisliod with the terms of this document 
and said that it was not the sort of lease 
Avhich they had bargained for. They 
accordingly declared it cancelled and held a 
fresh auction at which the defendants Nos. 1 
to 4 in this suit were the successful bidders 
and they in turn executed another registered 
agreement, which must be regarded as a 
registered lease, in favour of the plaintiffs 
and became the lessees of the plaintiffs. 
This was in July 1902, at the beginning of 
Fasli 1312. It is disputed whether these 
defendants ever got into possession in Fasli 
1312. In any case, the sixth witness for the 
plaintiffs, Srinivasa Aiyengar, the successful 
bidder at the first auction, within a few days 
after the beginning of the fasli, instituted a 
suit for an injunction restraining these defend-* 
ants from interfering with his possession of 
the lease-hold premises. These defendants 
appeared and gave an undertaking that they 
would not collect any rents pending the 
disposal of the suit ; and, when the time came 
to harvest the crops, the Court appointed a 

(2) 24 Ind. Gas. 852; 37 M. 175. 

(3) 8 Ind. Gas. 668; 35 M. 95; (1910) M. W. N. 766; 

8 M. L. T. 437i 21 M. L. J. 202. 


Receiver. Ultimately it was held that this 
man Srinivasa Aiyengar was not the lessee 
but that these defendants were. 

In tlie present suit, among other things, the 
plaintiffs seek to recover from these defend- 
ants the rent of the suit lands for Fasli 1312. 
The defendants rely on the fact that they 
were out of possession and upon the lessor’s 
implied covenant of a quiet enjoyment. 
Under section 108 (c) of the Transfer of 
Property Act, which, however, does not apply 
to agricultural leases, ‘‘The lessor shall be 
deemed to contract with the lessee that, if the 
latter pays the rent reserved by the lease and 
performs the contracts binding on the lessee 
he may hold the property during the time 
limited by the lease without interruption.” 
That is what is generally known as the 
covenant for quiet enjoyment. The usual 
covenant for quiet enjoyment in England is a 
covenant for quiet enjoyment against 
disturbance by the lessor or those claiming 
through or under him, as distinct from an 
unconditional covenant for quiet enjoyment 
which also extends to disturbance by some 
one claiming by a title paramount to the 
lessor. It is, however, perfectly well settled 
in England that even in the more extended 
form the covenant for quiet enjoyment is only 
a covenant against disturbance by somebody 
claiming under a lawful title. It does not 
extend to disturbance by a trespasser. In 
the present case the result of the litigation 
between the parties in the suit already referr- 
ed to has been that this Srinivasa Aiyengar 
has been found to have been a trespasser. 
The disturbance of these defendants was by 
Srinivasa Aiyengar, not by the plaintiffs. So 
far as this fasli is concerned, it was a 
disturbance by a trespasser and, therefore, it 
would not come within the covenant for quiet 
enjoyment under section 108 (c) of the 
Transfer of Property Act. Although section 
108 does not in terms apply to this case 
which is an agricultural lease, yet, nonethe- 
less, we think it ought to be followed as 
embodying the rules of justice, equity and 
good conscience. It is what the Legislature 
thought was applicable to other leases, and 
there is no reason why it should not be applied 
as a matter of justice, equity and good 
conscience to agricultural leases also, as has 
been done in the case of several other pro- 
visions of the Transfer of Property Act 
relating to leases which have been applied to 
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agricultural leases which were not directly 
within the scope of the Act. As regards the 
scope of this section the same view was taken 
in Tayaiva v. Gursliidappa (1). 

With regard to Fasli 1313 the facts are 
more complicated. Towards the end of Fadi 
1312, Srinivasa Iyengar, who claimed to be 
the lessee, applied to the Court to be appoint- 
ed Receiver for the ensuing fasli, and these 
defendants also applied to be appointed 
Receivers. On the 24th July 1903, when 
there was no Judge for the Court, the trustees 
put in a counter-petition, Exhibit F: ^‘What 
we submit regarding tlie petition Avhich the 
plaintiff has presented in respect of the 
cultivation during this year so that the 
cultivation business may bo done hereafter 
without delay, is we have no objection to 
plaintiff and Gtli defendant cultivating. In 
the end we are ready to admit it as the 
cultivation of that lessee whose lease is 
established.” The sixth defendant in that 
case was the fourth of the defendants in the 
present case, but he was apparently acting in 
opposition to defendants N'os, 1 to 3. On the 
same day the trustees delivered a letter, 
Exhibit VII, to Srinivasa Iyengar and 
the present 4th defendant; As men- 
tioned in the petition we presented to- 
day in Original Suit No. GO of 1902 of 
the Ivumbakonam Sub-Court, we have no 
objection whatever to your cultivating the 
Mekkarimanglani village yourselves. We 
consent to your doing so. You should take 
action accordingly.” And by Exhibit VII 
(rt) they practically made an advance to 
these two people for the cultivation expenses. 
What happened is made still clearer by a 
paragraph in the affidavit filed by Srinivasa 
Iyengar, Exhibit VIIl, on the 2Gth January 
1904. All those facts ho lias spoken to 
in bis evidence in this case. ^Wbile mat- 
ters stood thus, as no Judge was appoint- 
ed to this Court till the 25th August last 
year, as the season was over to begin 
cultivation, and as the lands in the village 
were lying waste, the trustees (that is, the 
present plaintiffs) requested mo and the 
dth defendant to cultivate the village so 
that none might sustain loss and wrote 
and gave us vartharnmuims (letters) marked 
A and 11 [that is, Exhibit VII and VI I (a) 
in this case] and presented herewith 
in support of the same. As the 6th 
4efendaiat /stated th»t it would pot ' bp 


convenient for him to cultivate in accordance 
with that ari^angemeiit, 1 have myself solely 
carried out the cultivation, etc., in reference 
to the arrangement separately made with 
the trustees and not in accordance with 
the arrangement of the lease in question.” 
Later on in the year, when the time came 
to harvest the crop, the present plaintiffs 
obtained an order from the Court that 

the crops of the plaint village, now 
ready for harvest, will be gathered by the 
plaintiff” (that is >Srinivasa Iyengar) and 
the trustees or by any one of them or by 
the agent deputed by them in Avriting for 
the purpose and that the produce gathered 
will he taken possession of by the trustees 
or any one of them or their agent after 
delivery of the portion due to cultivating 
tenants and incidental expenses.” On these 
facts we are of opinion that the action of 
the plaintiffs in asking this Srinivasa lyeTigar 
and the present 4th (lofeTulant to go into 
possession not in right of the d(}fendants’ 
lease, and their subsequent action in obtain- 
ing an order for the gathering of the 
crops by Srinivasa Iyengar himself 
and for the delivery to tliem of the 
crops and the acceptance of such de- 
livery, constitutes a disturbance of these 
defendants under their lease, and it is a 
breach of the covenant for quiet enjoyment 
and disentitles the plaintiffs to recover 
anything in respect of rent for this f(tnli 
from these defendants. 

The <)nly other question argued before 
us by Mr. Xarasimlia Aiyangar was as to 
a sum of lis, 500 which Avas paid by these 
lessees prior to bidding for the lease. 
Under the terms of the Tioiice all bidders 
Avore required to deposit Ks. 500. The 
unsuccessful bidders wore entitled to get 
back their deposits at once. The success- 
ful bidder was to get his deposit back 
after executing a lease and a security bond. 
Under the terms of the contract botAA'een the 
parties the money became payable to these 
defendants on tlje execution of the lease and 
tlie security bonrl and there Avas a broach 
of contract in not paying it to thorn then, 
and if no other Article is applicable, Article 
115 aiJplios to the case Avhich is for 
compensation for the breach of any contract, 
express or implied, not in writing register- 
ed and liot herein specifically provided 
for.” Sitting on the originQ.1 side owe 
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of na recently held that that was the 
Article applicable to a deposit of money 
which was payable on the happening of a 
certain event but had not been paid. That 
case, BalalcrMvndu v. Narayanasawmy Chetty 
(2), is reported in 37 Madras 175 
and that decision has been affirmed 
on appeal on this point in V. Balaknshnudu 
V. 0. Narayanasawmy Chetty (4) by the learned 
Chief Justice and Mr Justice Oldfield. 
Following that decision we must hold that 
the defendants’ claim in respect of this 
Ks. 500 is barred. They claim that they had 
placed this money in the hands of the 
plaintiffs and that the plaintiffs appro- 
priated it in satisfaction of a debt due from 
the 4th defendant. It appears, however, 
that before that appropriation, if it could 
avail them, the’debt had become barred. 

As regards the question argued on the 
memorandum of objections we think the 
Court below was right. 

In the result the appeal will be allowed 
so far as the claim for Fasti 1313 is concerned, 
and the decree modified accordingly. 
The party will pay and receive propor- 
tionate costs throughout. 

The memorandum of objections is dismiss- 
ed with costs. 

Appeal allowed in part] 
Memo, of objections dismissed, 

(4) 22 Ind. Cas. 60; (1914) M. W. N. 264. 


LOWER BURMA CHIEF COURT. 

Civil Revision No. 108 op 1912. 

January 27, 1914. 

Fresent: — Mr. Justice Twomey. 

PO KIN — Dependant — Appellant 
versus 

M A UN G KALA — Plai ntipp — Re sponde nt. 

Master and servant — Misconduct of servant^-Dis^ 
missal. 

Misconduct inconsistent with the due and faithful 
discharge by a servant of the duties for which he was 
engaged is a good cause for his dismissal. 

Mr. Hay, for the Applicant. 

Mr. Falit, for the Respondent. 

JUD GMENT . — The plaintiff -respondent, 
Maung Kala, was engaged by the defendant- 
applicant, Maung Po Kin, as a field 
labourer to work for the season for sixty 
t^askets of paddy- to be paid at h^ryest. 


When Maung Kala had performed about 
two-thirds of the work, ho was turned out 
of his employer’s house as ho was caught 
in an intrigue with his employer’s daughter. 
Maung Kala sued for his wages and Po 
Kin in his written statement set up only 
one defence, namely, that Maung Kala 
had left the work of his own accord. 
The Township Court found as a matter 
of fact that Maung Kala was not dismiss- 
ed by his employer, Po Kin, but left of his 
own accord and the suit was dismissed 
on this ground. There can be no doubt, 
however, that Maung Kala was turned out 
by his uncle at the request of Po Kin’s 
wife, Ma Paw. Maung Po Kin himself 
was away from home at the time and in 
requesting Maung Kala’s uncle to turn him 
out, Ma Paw was acting as her husband’s 
agent. When Po Kin returned ho appears 
to have approved of Maung Kala’s dismissal, 
took no steps to re-instate him and engag- 
ed another man to complete the work. 

Maung Kala appealed to the District 
Court. The District Judge appears to 
have misread the evidence, for the defendant 
Maung Po Kin made no admission that 
he complained to Maung Kala’s uncle. 
But the learned Judge was right in finding 
that Maung Kala was really turned out 
by Ma Paw, who was angry with him on 
discovering the intrigue with her daughter. 
As stated above, Maung Po Kin was 
bound by his wife’s action in the matter. 
On this ground the District Judge dissented 
from the Township Court’s decision and 
decreed the plaintiff’s suit. The learned 
Judge failed, however, to consider the 
question whether the dismissal was justified. 
It is true that this defence was not raised 
in the written statement and no direct 
issue was framed as to justification. But 
it has not been urged before me and it 
cannot be held that the defendant is on 
this account debarred from relying on the 
defence of justification. He, no doubt, acted 
in good faith in setting up the defence 
that he did not actually dismiss Maung 
Kala, for the actual ejection of Maung 
Kala from the house was effected by 
Maung Hmat Kyauk. Maung Po Kin may 
very well have thought that this defence 
would hold good and that it was unneces- 
sary for him to publish the facts about 
daughter’s intrigue with Maun^ Kevlar 
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The Township Court having learnt from 
the examination of the parties that the 
plaintiff’s uncle, Ko Hmat Kyauk, had 
come and turned him out of Po Kin’s 
house at the instance of Po Kin’s wife, 
might well have questioned the parties 
further as to the explanation of this incident, 
and the Judge would then have perceived 
the importance of framing an issue as to 
justification. The facts as to the intrigue 
between Maung Kala and Po Kin’s daughter 
are not disputed, and it cannot be said that 
the plaint iff -respondent was prejudiced by 
the absence of a definite issue on the legal 
question of justification. It is an establish- 
ed rule of English Law that misconduct 
inconsistent with the due and faithful 
discharge by a servant of the duties for 
which he was engaged, is good cause for 
his dismissal. This rule is in accordance 
with justice, equity and good conscience and 
may, therefore, be adopted in the absence of 
any specific Indian enactment inconsistent 
with the rule. 

A field labourer in this country usually 
lives in his employer’s house almost on the 
footing of one of the family, and it appears 
that Maung Kala was living in this way 
in Po Kin’s house ever before he wa.s 
engaged for field work. Such an arrange- 
ment enables the employer to keep close 
supervision over his labourer. Maung Kala 
grossly abused his employer’s hospitality by 
seducing his daughter. A petty cultivator 
like Po Kin has to live in close personal 
relations with his one or two hired men 
and it would be highly unreasonable to 
expect him to continue such relations with 
the man who had brought shame to his 
household. 

I, therefore, hold that the plaintiff-respond- 
ent’s misconduct was inconsistent with the 
due discharge of his duties and that his 

dismissal was justified. As the dismissal 

took place before Maung Kala had completed 
his work and earned the stipulated wages 
for the season, he was not entitled 

to any remuneration for the broken 

period. 

The decree of the lower Appellate Court 
is set aside and the plaintiff’s suit is dismiss- 
ed with costs in all Courts. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Arreal No. 165 of 1912. 

April 20, 1914. 

Present: — Mr. Stuart, A. J. C. 

NIAMAT KHAN, deceased, and after his 
DEATH ABDULLA KHAN and others 
— Plaintiffs — Arrellants 
versus 

DEPUTY COMMISSIONER, KHERI, for 
MEHEWA ESTATE— Defendant— 
Resrondent. 

Redemption, suit for — Grig inal mortgage-deed or its 
copy not produced — Secondary evidence— Existence of 
mortgage admitted and mentioned in certain documents 
— Terms of mortgage not proved— Mortgage uhether still 
redeemable, no proof as to — Mortgagors accepting 
certain benefits from mortgagee in full settlement of all 
their claims, effect of— Estoppel. 

Where the descendants of the original mortgagors, 
being unable to produce the original deed of mort- 
gage or its copy, robed upon secondary evidence in 
tlie shape of the existence of such a deed being 
either mentioned or admitted in certain documents 
(m., Wajib-ul-araiz of the villages in which the 
mortgaged proi)ertic8 were situate, a judgment of 
the Settlement Court and the deposition of a son of 
one of the original mortgagors), and sought redemp- 
tion on the strength of this evidence: 

Held, that the descendants of the original mort- 
gagors could not sncet'ed, inasmuch as they had not 
lieen able to establish the existence of the alleged 
mortgage by evidence that carried them further than 
the statements contained in the documents Hied, or to 
establish clearly the terms of the alleged mortgage, 
or to show how it came into being, or to prove that 
the mortgage was still in force of which redemption 
was now possible. 

Where the morigagors claimed proprietary and 
then under- proprietary rights in ro8})ect of the mort- 
gaged proi)erties and at last a compromise was arrived 
at between them and the mortgagee, whereby the 
latter handed over certain lands to the former in full 
settlement of all their claims: 

Held, that the acceptance of the bonetits under 
the compromise effectually estopped the mortgagors 
from subsequently sotting up the right to redeem the 
mortgagi'. 

Appeal against the decree of the Subordi- 
nate Judge, Kberi, dated 21st September 
1912. 

Messrs. St. G. Jackson and Muhammad 
Siddique, for the Appellants. 

Bab us fficugendra Nath Ghoshal and Bam 
Ghandar, for the Respondent. 

JUDGMENT. — This suit was brought by 
Niamat Khan and others against the Talukdar 
of Mehewa on the allegation that the pre- 
decessors-in-interest of the plaintiffs had 
mortgaged Kasha Karanpur and Mauza 
Chauraha with possession to the predecessor- 
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in-interest of the defendant by an instrument 
of mortgage, dated the 5th Juno 1856, for a 
sum of Ks. 7,049. The case for the plaintiffs 
was that the profits of the mortgaged property 
were to be enjoyed by the mortgagee in lieu 
of interest, and that, no period being fixed 
for the redemption of the mortgage, the 
plaintiffs were entitled to redeem it at any 
time subject to the provisions of the Jjjiw of 
Limitation. The defendant denied the allega- 
tion as to the execution of the instrument of 
mortgage, and asserted that lie was superior 
proprietor of the aforesaid areas. 

The learned Subordinate Judge found 
that the question in dispute had already been 
decided between the parties and that it could 
not be re-opened. Ho, therefore, dismissed tlie 
suit for redemption. 

The plaintiffs appeal. Tlie third ground 
of appeal is to the effect that the learned 
Subordinate Judge did not give the appellants 
a proper opportunity of proving their case. J 
find that the appellants were given a proper 
opportunity of proving their case, and decide 
the third ground against them. It is neces- 
sary for the appellants, in order that their 
appeal may succeed, to establish that a mort- 
gage existed and that it is still in force. No 
deed of mortgage lias been produced. In 
view of the prosuinption that, if a deed of 
mortgage had been executed, the deed would 
not have been iirocurable by the appellants, 
it was open to tliem to prove its terms by 
secondary evidence and I have to decide whe- 
ther they have succeeded in proving its terms 
in this manner. Tliey have not produced any 
evidence as to the exact terms of the alleged 
deed. They plead on the allegation that the 
mortgage was executed in 1856 that they have 
not been able to produce a copy, and they rely 
upon evidence of admission of the existence 
of such a deed shown in certain documents. 
The most important piece of evidence so pro- 
duced is a certified copy of tlie Wajih-uUarz 
of the village Karanpur filed, Exhibit 3. 
In this it is stated that in 1265 Fasli^ a year 
corresponding to 1858, Maiigal Khan and, 
Ahmed Khan mortgaged Karanpur and 
Chauraha for Ks, 7,049 to Tliakur Gajraj 
Singh, Talukdar of Meliewa. A similar entry 
appears in Exhibit 4, which is a certified 
copy of the WajtbuUul’arjs of Chauraha. The 
next piece of evidence is a certified copy of a 
deposition of a certain Ramzan Khan, son of 


Mangal Khan, to the effect that a portion of 
this property had formerly been in the pro- 
prietary possession of his preduccssor-in-title 
and had been mortgaged with possession to 
the taliilidar. The remaining evidence, upon 
which the appellants rely, is contained in a 
certified copy of a judgment of a certain Mr. 
Clark, dated 3rd September 1875, which refers 
to the existence of such a mortgage. The 
appellants have not been able to establish the 
existence of the alleged mortgage by evidence 
that carries them further than the statements 
contained in the documents in question. They 
have thus b(3on unable to establish clearly the 
terms of the alleged mortgage or to show 
how it came into being. It will be observed 
that, while they alleged that the mortgage 
was executed on 5th June 1856, tlie entry in 
the Wajlb-vl-arz appears to show that a mort- 
gage was exeeuted in 1858. The latter entry 
states that the amount of the mortgage 
money was Hs. 7,049; but there is nothing to 
show what were the terms of the mortgage, 
and it is impossible to decide upc/ii the evidence 
the rate of interest upon which the parties 
might have agreed if such a mortgage liad 
really lieeii executed, or tliat the parties 
agreed that profits sliould be enjoyed in lieu 
of interest, Althougli the Court has discre- 
tion to arrive at a decision on deductions 
derived from materials which are not 
absolutely complete, it does not seem possible 
in this case to arrive at any conclusion upon 
the materials that I have before me. Even 
if such a mortgage existed, J <lo not consider 
that r could decide tlie amount payable for its 
redemption upon such data. There is pro 
sumption that, if such a mortgage existed, 
the deed, if any, would have been in possession 
of the mortgagee; but such presumption 
would not be of the strongest and there is 
nothing upon the record to justify a conclu- 
sion that the respondent has held back any 
information which he could have given. I find 
that the parties are both ignorant as to what 
actually hai)pened. 1 can go so far as to 
find that some transaction took place 
between the tatnkdar on the one hand 
and Mangal Khan and Ahmad Khaii on 
the other hand, hut 1 am unable to decide 
what that transaction was. 1 cannot go 
so far as to find that that transaction 
amounted to a mortgage of which redemp*- 
tion could now be possible. In , view of 
evidence as to subsequent transactions 
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between the parties it is not a matter of 
importance whether such a mortgage was 
or was not executed, for 1 find it proved 
distinctly that the successors-iii-interest of 
Mangal Khan and Ahmad Khan gave up 
any rights which they might have possessed 
under such a mortgage in favour of that 
taluJcdar in consideration of substantial 
benefit which they received from him. A 
member of the family applied during the 
first Regular Settlement for proprietary 
rights with regard to the area in question. 
His application was refused and he then 
sued for under-proprietary rights, being 
joined in the subsequent application by 
another member of the family. The claim 
for under-proprietary rights was withdrawn 
on the basi.s of a compromise by wliich 
the tahikdar handed over certain lands to 
the applicants in full settlement of all 
their claims. The acceptance of these 
benefits by the applicants efiPectually estops 
their descendants from setting up the right 
to redeem that alleged mortgage, and in 
the decree based upon this compromise 
the benefits were conferred not only upon 
the applicants, Ali Baklish Khan and 
Ramzan Khan, but also upon the remaining 
members of their family. Further, when 
the village papers were prepared with 
regard to the benefits transferred under the 
term.s of the compromise, the remaining 
members of the family are shown to have 
had their names entered as participants 
in these rights. One of the applicants was 
Ramzan Khan, son of Mangal Khan. Mangal 
Khan, as has been stated, is alleged to have 
been one of the two mortgagors. In the village 
papers subsequently executed Kiamat KJuui, 
who is admitted to liave been the only 
other son of Mangal Khan, had his name 
entered. Ali Bakhsh Khan was the other 
applicant. He was one of the four sons 
of Ahmad Khan. We find that Musahah 
Khan, another son of Ahmad Khan, who 
is the person alleged to be the remaining 
mortgagor, had also liis name entered. 
Ahmad Khan is alleged to have had two 
other sons. One of those, >Sher Ali Klian, 
died childless, and I cannot assume that 
he was alive at tJie time that these 
papers were prepared. The remaining son 
was Makhdum Bakhsh Khan. His son was 
Wazir Khan and it is shown by Exhibits- 
A51 to A54 that Wazir Khan sued in 


1882 Ali Bakhsh and Musahah Khan for 
a share in these very benefits and obtained 
it. The above facts show sufficiently that 
all the descendants of Mangal Khan and 
Ahmad Khan agreed to accept the benefits 
given by the talnkdar under the 
compromise in lieu of any rights that 
they might have possessed by virtue of 
the alleged deed of mortgage. The learned 
Subordinate Judge has rightly held that 
Ali Bakhsh Khan and Ramzan Khan 
represented the whole family when they 
accepted the terms of the compromise. 
No assumption can be made that a 
member of a Muhammadan family has a 
right to pledge other members to the 
withdrawal of their rights by virtue of 
}iis position as a member of the family. 
But Ramzan Khan and Ali Bakhsh 
Khan are proved on the evidence to have 
represented other members of the family, 
not by virtue of their position as elder 
members, but by virtue of tlie fact that 
other members of the family empowered 
them to act on their behalf in the 
tensactiori. The fact of sucli empowering 
i.s proved by the evidence of the conduct 
of the other members of the family. Thus 
it is established that no right exists iii 
favour of tJie appellants, inasmuch as all 
right under the alleged deed of mortgage, 
even had it been all that the appellants 
claimed to be, had become extinguished 
by the acceptance of the benefits from 
the talnkdar to which I have already 
referred. This conclusion disposes of all 
the remaining grounds raised in the 
appeal. 

The appeal is acc(3rdiiigly dismissed. 
Q’lie appellants will pay their own costs 
and iliose of the respondent. 

Appeal diHtiiiased. 
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CALCUTTA HIGH COURT. of fact to be drawn from certain admitted 

First Civil Appeal No. 197 op 1911. facts. 

April 24, 1914. There is no document evidencinfjr the grant 

Present: — Mr. Justice Fletcher and of the Brahmottar although it would appear 

Mr. Justice Richardson. that it was granted more than 100 years 

KUNJA BEHARI SEAL — Plaintifp — ag(». At that time it is not probable that 

Appellant any one thought of there being coal under 

versns these lands. In an attempt to prove the 

RAJA BURG A PRASAD SINGH and origin of the Bmhw nttar gnmt the plaiiitifE 

OTHERS — Defendants — Respondents. called the defendant No. 17 to prove the 


Qmntj Mogoli Brahmottar — avd perma- 

nent -Minea unopened at date oj grant ^ right in, vhether 
aho pauftes. 

A Mogoli Brahmottar grant, more than 100 years 
old, though permanent, does not pass the mines 
unopened at the da.to of the grant. 

Kumar Ilari Narayan Singh Deo v. SriramChalcravar- 
tg, 6 Ind. Cap. 786j 14 C. W. N. 746 (P. C.); 11 C. L. .1. 
6C3; 7 A. L. J. 633; 8 M. L. T. 61; 12 Bom. L. R. 493; 20 

M. L. .T. 669; 37 C. 723; (1910) M. W. N. 809; 37 T. A. 
136; Baja Jyofi Prosad Singh v. Lachipore Coal Co., 
12 Ind. Cas. 482; 14 C. L. J. 361; 38 C. 845; 16 0. W. 

N. 241 and Ditrga Prasad Singh v. Brojo Nalh Bose, 
16 Ind. Cas. 219; 16 C. W. N. 482; (1912) M. W. N. 
425; 11 M. L. T. 337; 9 A.L. J. 462; 15 C. L. J. 461; 
14 Bom. L. R. 443; 23 M. L. J. 26; 39 I. A. 133; 39 C. 
696, followed. 

Sonet Kooer v. Hinimut Bahadur, 1 C. 391 (P. C.); 
26 W. R. 239; 3 1. A. 92; 3 Sor. P. C. J. 608; 3 Suth. 
P. C, J. 267, distinguished. 

Appeal against the decree of the Subor- 
dinate Judge of Maiibhoom, dated the lltli 
of March 1911. 

Mr. B. Chakraharfy, Babus 8hih Chtinder 
Pal ft and Tllra Lai Sanynl, for the Appellant. 

Babus Mohendra Nath Roy, Lalit Mohan 
Ghose and Tnrheshwar Pal Chowdhtiry, for the 
Respondents. 

JUDGMENT. 

Fli:tciier, J. — The only question arising 
for our decision in the present appeal is 
whether the minerals lying beneath the 
Mauza Jitpore in tho Pergana of Jlieria 
passed to the ancestor of the Tewari defend- 
ants by a Mogoli Brahmottar grant at a 
rent of Rs. 16 a year by the ancestor of the 
defendant No. 1. The plaintiff has acquired 
annas \ gandas in the sub-soil of the mauza 
from the Tewaris and brtmght the suit for 
the declaration of his title to such share. 
His claim was resisted by the contesting 
defendants ou various grounds, the only one 
of which it is now material to consider is 
the defence that the Brahmottar granted by 
the ancestor of the defendant No. 1 to the 
ancestor of tho Tewari defendants, did not 
pass the minerals to the grantee. The evi- 
dence before us is small and the case largely 
depends upon what are the proper inferences 


origin of the grant. His statement was 
that he heard from his grandmother that 
his ancestor had become degraded for some 
spiritual services rendered to the ancestor 
of the defendant No. 1 and, therefore, the 
former Raja made a gift of the whole of 
his rights in the mauza. Tlie learned 
Judge very properly refused to accept this 
statement as proving the origin of the 
grant. 

The only facts proved are, jlrst, that the 
grant was a Mogoli Brahmottar grant and 
secondly, that it has been held for more 
than 100 years at tho same rent of Rs. 16, 
From these facts the learned Judge drew tlie 
inference that the Brahmottar was a perma- 
nent tenure held at a rent of Rs. 16 a year. 
He, however, came to the conclusion that such 
a gmiit did not transfer the minerals to the 
grantee. It is not suggested in the present 
case that there were any mines opened on the 
property at the date of the grant, nor that 
the plaintiff or the persons from whom he 
derives title have a prescriptive right to 
work any of the minerals under tho property. 
The learned Judge, therefore, came to the 
conclusion that the plaintiff had not shown 
that the former Raja parted with the 
minerals when he made the Brahmottar grant 
to the Brahmin Bekari Tewari. 

1 think the leaimed Judge in this view 
was correct. The present case appears to me 
to bo covered by authority. 

The first case to which we have been 
referred is the case of Kumar Hari Narayan 
Singh Veo v. Sriram Chakracarty (1) which 
is a decision of the Judicial Committee of the 
Privy Council. The contest in that case 
was between the zemindar and certain 
Goswamis, tho skehnits of an idol. Lord 
Collins in delivering the opinion of their 
Lord.ships made tlie following remarks; “On 
(1) 6 liuL Cas. 786; 14 C. W. N. 74(J (P. 0.); 11 C. 
L J. 663; 7 A. h. J. 633; 8 M. L. T. 61; 12 Bom, L. R. 
495; 20 M. h. J. 669; 37 C. 723; (1910) M. W. N. 309; 
37 I. A. 136. 
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tlie whole it seems to their Lordships that 
the title of the zemindar Rajah to the 
village Petioa as part of his zemindari before 
the arrival of the Goswamis on the scene, 
being established as it has been, ho must 
b3 presumed to be the owner of the under- 
ground rights thereto appertaining in the 
absence of evidence that he ever parted with 
them, and no such evidence has been pro- 
duced”. I think that decision covers the 
case now before us. There can be little if 
any distinction between the case of a mogoU 
JDehutter and a MogoU Brahvwftar grant. It 
has, however, been argued before us that 
that decision does not apply to the present 
cj^se having regard to certain remarks made 
by Lord Collins in an earlier portion of the 
judgment. But a perusal of the judgment 
convinces me that in using the expression 
occupancy right” their Lordships were not 
considering whether the idol was a tenure- 
holder or a ryot with an occupancy right or 
a ryot with a non-occupancy right. It seems 
manifc'st to me that their Lordships were 
using this expression as opposed to the right 
of the zemindar who had the proprietary 
interest. 

The next case that was cited to us wais 
that of Jtojah Jyoti Prosad Singh v. Larliipore 
(bal Co, (2). The facts in that case are un- 
distinguishable from the present. The grant 
in that case was a MogoU Brahmcttat grant, 
The learned Judges held that such a grant 
even though permanent, did not pass the 
mines unopened at the date of the giant. 

Next comes the case of Durga Prosad Singh 
V. Brojo Nath Bose whicli was also a 
decision of the Judicial Committee of the 
Privy Council. The contest in tliat case 
was between the persons claiming title from 
a dig war and the zemindar and it was held 
that the minerals were vested in the zemin- 
dar. Against these decisions the appellant 
relies on the a se of Sonet Kooer v. Himmiit 
Bahadnr (4). But the only point decided in 
that case was that on the failure of heirs 
of a person to whom a permanent tenure had 

(2) 12 Ind. Cas. 482; 14 0. L. J. 361; 38 0. 843; 16 

0. W. N. 241. 

(3) 15 Iml. Cas. 219; 39 C. 696; 16 C. W. N. 482; 
(1912) M. W. N. 425; 1 1 M. L. T. 337; 9 A. L. J. 462; 
16 C. L. J. 461; 14 Bom. L. R. 415; 23 M. L. J. 26; 39 

1. A. 133. 

(4) 1 C. 391 (P, C.); 25 W. R. 239; 3 I. A. 92; 3 Sar. 
C. J. 608; 3 Suth. P. C. J. 257» 
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been granted the escheat was to the Crown 
and not to the zemindar. But that case has 
nothing to do with the question of what 
Avas granted to the tenure-holder in the 
lir.st instance. I think, therefore, that the 
learned Subordinate Judge came to a correct 
conclusion when he held that the MogoU 
Brahmottar grant to the ancestor of the 
Tewari defendants did not pass the minerals 
under the mauza. 

Accordingly the present appeal fails and 
must be dismis.sed Avith co.sts. Wc allow only 
one set of costs to be divided between the 
different sets of respondents who have 
appeared. The respondents are not entitled 
to the paper-book costs incurred by tliern. 

Rich.vrdson, j. — T agree that the case is 
covered by authority and that the appeal must 
be dismissed. 

Appeal dism issed. 


LOWER BURMA CHIEF COURT. 
C(vrii MTscELLAXEOLrs Acci: No. 205 of IDl.*!. 
February 16, 1914. 

Present : — Sir Henry Harinoll, Oifg. (^liief 
Judge, and Mr. Justice Ormond. 

JANNAT ALLY— Affkm.ant. 

In the mailer of llie W ill of MOHAMEt) 
ALLY — Djccicaskd. 

Will —Appoinlneoif by implicatinn. 

Tlic nuTc fact thnt a testator has appointed by 
Will bis elder son to be trustee of his minor younger 
sou and directed him to dt'al with a certain lioiiso 
as the trustee of the minor in the event of tho 
testator’s deatli during the younger son’s minority is 
not sufficient to indicate that tho elder sou was 
appointed the executor of his Will. 

Mr. Anzam, for tho Appellant. 

JUDGMENT. 

IlAUTXOiiL, Offo. C. j. — T ho point for 
decision is whetlier appellant was appointed 
executor by implication of the Will of Moliam- 
ed Ally deceased. The Will is to the follow- 
ing effect: 

I write this Will voluntarily and Avith 
sense and consciousness (to the effect) that 
my one house is at Rangoon in No. 46th 
Street and the house is No. 66, that after 
my death, son Jannat Ally’s share is one- 
half and son Hassan Ally’s share isone-lialf 
in that house. The age of son Hassan 
Ally is twelve years at present and if after 
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my death, this son Hassan Ally has not 
readied the age of twenty-one years, I 
appoint son Jannat Ally as his ‘trustee’. 
On deducting every expense from the rent 
of this house, son Jannat Ally shall pay 
to him — son Hassan Ally — the moneys in 
respect of his half share out of the balance 
moneys for rent and this son Hassan Ally 
sliall live where he likes and when his 
marriage would take place, son Jannat Ally 
shall, after selling this house, spend his 
share of the moneys in his wedding expenses 
and if there is a surplus, son Jannat Ally 
shall pay it up to him on his reaching the age 
of twenty-one years. Son Hassan Ally’s 
marriage should he performed after liis reach- 
ing the age of eighteen years. If in case 
the sale of this house appear advantageous to 
son Jannat Ally before the marriage of son 
Hassan Ally has taken place, he can sell this 
house and shall invest his — son Hassan Ally’s 
— half share of the moneys on interest at a 
good place and shall pay whatever is accrued 
out of this sum for board, education, etc., of 
son Hassan Ally. Ibit if the money realised 
out of this sum be less than Rs. 20 (twenty) 
each month, he should pay out of the principal 
sum: as long as his marriage has not been 
performed, son Hassan Ally should not get 
less than Rs. 20 (twenty). 

“in addition to this house, I may during my 
life give to any one in charity, gift, whatever 
the cost, immoveable property, shares, etc., I 
may have got and after paying for whatever 
expenses T may have asked to incur after my 
death, ono-half share of whatever is left is of 
son Jannat Ally and ono-half share is of son 
Hassan Ally. 

Whatever moneys, property, etc., that son 
Jannat Ally may have got are of his own 
earnings, to which neither F nor Hassan Ally 
has a right.” 

I can see no reason to differ from the 
conclusion arrived at hy the learned Judge 
on the original side. Tt is clear that by tho 
terms of the Will appellant, Jannat Ally, was 
appointed to be trustee of liis brother Hassan 
Ally with respect to a house described as No. 
66 in 4Gt]i Street in the event of the testator 
dying before Hassan Ally attained the age 
of twenty-one years, and the Will contains 
detailed instructions as to how Jannat Ally 
was to deal with the house in such a case; but 
Will gives no sufficient indication that 


Jannat Ally is appointed to generally execute 
the Will. He is given by the Will half of the 
property left by his father exclusive of sucli 
as may be given away and Hassan Ally is given 
the other half : but nothing is said as to who 
is to pay tlie debts, funeral expenses, etc., and 
to collect the assets. If the testator had 
died after Hassan Ally had attained the age 
of majority, could it be said that the Will 
appoints an executor ? The case Jn the good ft 
of Pmichard (1) maybe usefully considered in 
coming to a conclusion in the present one. 
Also tlie present case is not dissimilar to tliat 
of Beshammav, Cherinappa{2)^ where the Will 
pi’ovided that the plaintiffs should take care 
of the estate during the minority of a son 
who was to be adopted to tlie testator and 
imposed upon them the duty of providing for 
tho maintenance of the persons therein named, 
and in which it was held that the plaint- 
iffs were not appointed executors hy implica- 
tion. 

There is to my mind no sufficient indication 
that the testator meant to confide the execu- 
tion of his Will to Jannat Ally other than that 
he directed him to deal with a certain house 
as the trustee of a minor son in the event of 
tho testator’s death during such minority. 

I would, therefore, dismiss this appeal. 

Ormoxd, J. — I concur. 

Appeal dismissed. 

(1) (1872) h. R. 2 P. 3GP; 41 L. J. V. 25; 2(5 L. T, 
52fl; 20 W. R 4 to. 

(2) 20 4(57. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1528 op 1913. 
July 10, 1914. 

T resent: — ^Mr. Justice Sunder Lai. 
GAYA PRASAD and others — Plaintiffs 
— Appellants 
versus 

Musammat LARETI KUAR and others— 
Defendants — Respondents. 

Civil procedure Code (Act V of 1908;, Gfi— Civil 
Procedure Code (Act XIV of 1882;, .v. 317 — C'lyjV P»'o- 
cedure Code (Act VIII of 1859;, s. 260 — Beiiami 
cJiaaer — Actual purchaser — Defence — Procedure. 

The spacial plea, which was available to a certified 
purchasor at a Court sale against tho actual purchaser 
under sootion 260 of the Civil Procedure Code ^Aot 
VIII of 1869) and section Sl7 of the Civil Procedure 
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Code ^Act XIV'^ of 1882), wiis a mlo of proceduro 
and afto^ tho repeal of those Codes it is no longer 
available by way of defence, as no one has a vested 
right in a particular form of procedure. 

Under section 66 of the New Code of Civil Pro- 
cediire the plea is open not only to the certified 
purchaser i)ersonally but also to his assigns and 
heirs. 

Sihfa Kunirnr v. Bhagoli^ 21 A. 196; A. \V N. (1899) 
30; DiiJchada Snndctri v. Srhnonto Jarddi\ 26 
C. 950; 3 C. VV. N. 657, Nokon Vhur v. Sn'up Chuiulpr 
Deiy, 5 C. W. N 341. Piramanciyayjm PiUai v. Afirar 
Kaicker, 18 M. L. J. 305, Muhammnd Fo tough v. AhdiU 
Hakim, 4 P. R. 1904; 28 P, L. R. 1904, Hnri Goi'ind 
Joshi V. Jiimrhaudrn Xaiaijatb Co/e, 31 13. 61; 8 Born. 
L. R. 873; Lokhfe Naratu Hog v. Kaiypuddo Bando- 
pndhya,2l.A 154; 23 W. R 358; Jan Muhammad v. 
Ilahi Bnkhiih, i A. 29(\ Musammnt Buhuv:t Kowur v. 
Lala Bivhoovee Lall, 14 M. T A. 496; 18 W. R. 157; 
10 B. L. R 159; 3 Sar. P. C. J. 69; 20 E. R. 871; 
Ramakrishappn v Adniurayaiia, 8 M. 511 and Uazi 
Ai'juu Mudicic V. Shpikh FnruiiOlah, 9 C. L. R. 295, 
referred to 

Second appeal from the decision of the 
Subordinate Judge of Bareilly, dated 10th 
June 1913. 

Mr. Hnrnf Chandra Chandhry for Dr. H G. 
Banerh\ for the Appellants. 

Mr. Sited Ptaaad Ohnae, for the Respond- 
ents. 

JUDGMENT. — This appeal arises out of a 
suit for partition brought by the plaintiffs 
against, among other pers<ms, the heirs 
and assigns of Ram Kumar. 

One Bhagirath was owner of 400 square 
yards of land. 100 square yards of land 
out of these were purchased in the name 
of Bhopal and Jodhu on the 20th January 
1870. These persons were the tenants of 
the plaintiffs and the plaintiffs’ case is 
that the names of these persons were 
entered in the sale certificate honami that 
the real purchasers wei*e the plaintiffs and 
not Bhopal and Jodhu. They have died 
and their heirs have sold the land to 
defendants Nos. 1 to 3, who have begun 
to make certain constructions on the land. 
The present suit is for partition and for 
an injunction restraining defendants Nos. 

1 to 3 from building on the land. They 
have urged tliat the suit is barred by 
section 66 of tho Code of Civil Procedure, 
and that the plaintiffs cannot maintain 
this suit against them who are claiming 
title under a purcliase certified by the 
Court witliin the meaning of section 66 of 
tho said Code. 

The Courts below have accepted the 
contention and have held that the plaintiffs 
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cannot be permitted to maintain their suit 
against them on the ground that the real 
purchaser was a person other than the 
certified purchaser. 

Two points have been argued by Mr. 
Sarat Chander Chaudliri on behalf of the 
appellants. The first is that the auction 
purchase took place while Act VIII of 1859 
was in force. Under section 260 of that 
Act a suit against the certified purchaser 
is barred. That section runs: “The certi- 
ficate shall state the name of the person 
who at the time of the sale is declared to 
be the actual purcha.ser ; and any suit brought 
against the certified purchaser on the ground 
that the purchase was made on behalf of an 
other person not the certified purchaser, though 
by agreement the name of the certified pur- 
chaser was used, shall ho dismissed.” It is 
argued that this plea is open to the certi- 
fied purchaser alone and is not available to 
liis heirs and assigns. 

There is no ruling of this or any other Higli 
Court, so far as I know, construing section 260 
of Act VIII of 1859 on these lines, hut there 
have been a number of cases under section 
317 of Act XIV of 1882 in which similar 
words occur holding that the wording of 
section 317 protects only the certified pur- 
chaser and not any person claiming through 
him. These cases are Sibta Knnwar v. 
Bhagoll (l); Vnkliada Snndari Dnsly, Srinumto 
Jardar (2); Nohori Dhn' v. Samp Chnnder 
Dey (3); Tiramanayagam Filial v. Alwar 
NairJeer (4); Muhammad Farough v. Ahdnl 
Hakim (5). 

On the strength of these rulings Mr. Sarat 
Chnnder has argued that the same con-struo- 
tion ought to be put on section 260 of 
Act VIII of 1859, as the language of the two 
sections is practically identical in this res- 
pect. I may note that the Bombay High 
Court in Han Govind Joshi v. Bamachandra 
Narayan Gole (6) has held that the plea is 
open to both the certified purclia.ser and 
persons deriving title through him. 

Both Act.s have now been repealed and 
their place has now been taken by Act V of 
1908. 

(1) 21 A. 196; A. W. N. (1899) 30. 

(2) 26 C. 960; 8 0. W. N. 657. 

(3) 6 C. W. N. 841. 

(4) 18 M. L. J. 306. 

(5) 4 P. R. 1904s 28 P. L. R. 1904. 

(d) 81 B. 61; 8 Bom. L. B. 873. 
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. The first point for consideration is, whether 
a. plea based on the provisions of a defunct 
Statute can be raised in bar now. Both these 
Acts have been repealed. They barred a suit 
by the real purchaser against the certified 
purchaser, but if the certified purchaser had 
himself to sue as plaintiff, they did not 
prevent the real purchaser from setting up 
and proving that he was the real purchaser, 
LokhesNarain lioy v. Kalypiiddo Bandopadhya 
(7); Jan Muhammad v. Jlahi BaJchsh (8); Mu- 
sammatBuhunsKmvurv. Lala Buhonree Lall (9). 
It has also been held that where the certified 
purchaser did not defend the suit, or con* 
fessed judgment, the plea was not available to 
other defendants. Bamakrishnappn v. Adi- 
narayana (10), Hazi Arjun Mullick v. Hheikh 
Farutullah (11). 

In other words, it was a special plea by 
way of defence available only to the auction - 
purchaser when he was a defendant to the 
suit and chose to avail himself of the plea. 
It was a plea in bar whicli such purchaser, 
when arrayed in the suit as a defendant, 
could use to exclude evidence of the fact that 
he was not a real purchaser. It was merely a 
rule of procedure applicable to the trial of a 
certain class of suits in which the certified 
purchaser had a certain position in the array of 
parties. With the repeal of the Code of Civil 
Procedure which contained that provision, it 
is no longer available by way of defence. As 
has been well-established, no one has a vested 
right in a particular form of procedure. I 
think that the suit must be governed by the 
Code of Civil Procedure now in force. 

The next question is, whether the Code 
now in force precludes the real purchaser 
from proving his title as against tlie heirs 
and assigns of the certified purchasei’. In 
section 66 of tlie new Code the rule is 
extended so as to protect **any person claim- 
i'iig title under a purchase certified hy the 
Court, In my opinion the section was 
amended to include a case like this and to 
make it quite clear that the interpretation 
placed upon section 317 of Act XIV of 1882 
by the Bombay High Court was the right in- 
terpretation of that section. In that view of 

(7) 2 I. A. 164; 23 W. R. 368. 

(8) 1 A. 290. 

(9) 14 U. I. A. 496; 18 W. R. 157; 8 Sar. P. 0. J. 
69; 10 B. L, R. 159; 20 Eng. Rop. $7l. 

(10) 8 M. 611. 

(11) 9 0. L. R. 296, 


the law, the appeal fails and is dismissed with 
costs. I may note that this was the only 
point pressed in appeal. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 19 op 1913. 
August 28, 1914. 

BresenU — Mr. Stuart, J. C., and 
Mr. Kendall, A. J. C. 

RAM DIN, deceased, and after his death 
UMRAO SINCH aad others — Plaintiffs 
— Appellants 
versus 

KAYESTK PATHSHALA, ALLAHABAD, 

AN D OT HERS — D E PENDANTS — Re S PON DE NTS. 

Fleadings, stnfementft made hi, intei'prctotion of-— 
Admission of claim -’Hindu Law—Beversionecs to prove 
ilmr nearest reversionary relationship to deceased— 
Pedigree filed in Settlement proceedings— Aniissibility 
in evidence— Relevancy— Evideure Act (I of 1872), 
s. 32 (5) - Plainfijfs cl aim controverted by all defendants 
— Cioss.examhwfion of defendant, co-defendant not 
ohfavning opportunity as to — Evidence of defendant not 
operative against co-defendant — Opinion, statement of, 
weight of. 

Wlicre plaintiffs claimed as reversionary heirs of 
a deceased person and in the written statement the 
defendant denied this allegation, but farther on 
stated lliat they were near relations and heirs of 
the deceased, , 

Held, that the defendant not having admitted 
tliat the plaintiffs were the nearest reversionary heirs 
of the deceased, there was no admission in the 
written statement of the plaintiffs’ claim. 

In order to establish that certain persona are 
entitled to succeed as reversioners to a deceased 
person, they must prove their relationship to the 
deceased and also that they are the nearest rever- 
sioners to him. 

Where a pedigree put forward in the Settlement 
proceedings was produced in evidence, and it was 
found that it had been prepared by a person who 
was neither a member of the family nor an official 
bound to record such pedigree, that there was not 
sufficient evidence that it had been signed by any 
member of the family, that its contents were adopted 
by the members of the family who were privy to 
its prej)aration, and that upon its basis the entries 
in the kheivat made at the time of the Settlement 
were recorded: 

Held, that the pedigree was relevant and admis- 
sible under section 82 (5) of the Evidence Act. 

Where both the defendant and the co-defendant con- 
trovert the plaintiff’s claim, the evidence of the 
defendant does not operate against the co-defendant 
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as the latter does not obtain an opportunity of erosa- 
oxamininpf tlie fornior. 

No ationtion can bo paid to tbo moi’o statemont 
of oianion of a av it ness. 

Appeal from tlio derroe of the Addi- 
tional Subordinate Judge, Lucknow, dated 
6th January 1913. 

Mirza Sami’ nil aJi Beg, for the Appellants. 

Babu (Julzari Lai and Babu Bisheshwar 
Nath, for Respondent T^o. 1. 

Mr. N, Sinha, for Respondent No. 8. 

JUDGMENT. — In thi.s case it Avas alleged 
that Ram Din, Patau Din, Sheo Balak and 
Brij Bhukan were the reversionary heirs 
of (lur Din Dube avIio was killed in a 
local afFray in 1857. After the death of 
Gur Din Dube his widoAV Si tala olitained 
a decree from tlio ASettlemoiit Court, 
awarding lier an eight-annas sliare in the 
village of Ratia ^fau with sir, groves, a 
house and other appurtenances as widow 
of her deceased liusband. Dn the 13th 
October 18()r) slio sold all tlie riglits 
Avhich she had so inherited to Jawahir 
Jjal. She subsequently recovered certain 
plots of cvV Avliich she afterwards again 
transferred. The suit was instituted in 
the (^mrt of the Additional Subordinate 
Judge by the alleged reversioners and 
persons to A\diom they liad tran.sfei’red a 
portion of their claim against the tran.sferees. 
Sitala died in November 1910. The 
learned Additional Subordinate Judge 
dismis.sed the suit, finding tliat it failed, 
amongst otlier reasons, because it had not 
been proved iliat the persons in question 
were tlie reversioners of the late Gur Din. 
The present appeal is preferred. 

[t has been argued before us that the 
learned Additional Subordinate Judge should 
have decided in favour of the claim on 
one grouiul alone without going into the 
evidence. The ground set up is that the 
principal rosiiondent, the Kayesth Pathsliala, 
to wliom the greater part of the property 
in (fuestion had been transferred, had 
admitted the reversionary relationship of 
certain of the plaintiffs. Reliance is placed 
in support of this contention on paragraph 
19 of the written statemont of the first re- 
•spondent. We have exmined the paragraph, 
and we find that there was no admission 
of the nature suggested. The defendant 
therein stated that Debi Din, Sita 


Ram and Ram Din, (whose name was 
written by error as Ram Adhin) were 
near relations and heirs. The alleged ad- 
mission with regard to Sita Ram and 
Debi Din could have no effect in the 
present case, as neither they nor their 
decendants are parties to the suit. With 
regard to either of these three persons 
there is no unequivocal admission; for 
there is nothing in that paragraph to 
show that the respondent admitted that 
the persons in question or any one of them 
were or was the nearest reversionary 
heirs or heir to Gur Din; and paragraph 
7 of the written statement explicitly 
denies the allegation that the plaintiffs 
Nos. 1 and 2 were the reversioners of 
Gur Din, Avhich is contained in the 7th 
paragraph of the plaint. There is nothing 
in the pleadings that can possibly bo 
held to be an admission of the plaintiffs’ 
claim; and the proceedings sliow not only 
that no such admission was made but that 
the claim was clearly and distinctly denied. 
Tn order to establish that the persons in 
que.stion were entitled to succeed as rever- 
sioners to Gur Din it was necessary for them 
to prove their relationship to Gur Din, and 
also that they were the nearest reversioners 
to him. They endeavoured to prove their 
relationship in two ways. They put forward 
a pedigree with the plaint, and endeavoured 
to establish its accuracy by oral evidence. 
They furtlier put forward a pedigree which 
had been filed in the Settlement proceedings, 
and attempted to prove its authenticity. 
Their attempt to prove the pedigree attached 
to the plaint has been an absolute failure. 
The declarations in that pedigree are in con- 
tradiction to the declarations made in the pedi- 
gree put forward at the time of the Settlement, 
and the contradictions are with regard to 
material particulars. There has been no 
satisfactory proof with regard to the 
allegations contained in the pedigree put 
forward with the plaint. The evidence to 
support it has been the oral evidence given 
by Ram Din himself and by his son Ba.sant. 
The evidence of both these witnesse.s was 
riglitly disbelieved by the learned Additional 
Subordinate Judge. We have examined 
their statements and find them absolutely 
unreliable. The plaintiff Ram Din is a very 
old man, and it is clear that his evidence on 
the point is valueless, It is full of contradic- 
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tions, and there is every reason to suppose 
that it is disingenuous and dishonest. The 
evidence of his son is even worse. The son 
is a man of bad character who has been 
convicted both of theft at the instance of the 
Kayesth Pathshala, defendant, and of perjury, 
and we can attach no value of any kind to his 
sworn statement. This disposes of the 
evidence put forward in support of the 
pedigree filed with the plaint. The learned 
Additional Subordinate Judge refused to 
admit the pedigree put forward in the Settle- 
ment proceedings in evidence. We consider 
that it may be admitted in evidence. We 
find that the pedigree in question was pre- 
pared by a person who was noitlier a member 
of the family nor an official whose duty it 
was to recoiMl such pedigree, and we further 
find that there is not sufficient evidence that 
it was signed by any member of the family. 
We are, liowever, satisfied that its contents 
were adopted by the members of the family 
who were privy to its preparation and that 
upon its basis the entries in the hheivat made 
at the time of Settlement wore recorded. 
Thus it'may be considered to a certain extent 
to be proof of statements as to the existence 
of relationship between persons as to whose 
relationship the persons making the state- 
ments had special means of knowledge; and 
the statements in question were made be- 
fore the question now in dispute was 
raised. Thus this pedigree is relevant and 
admissible under the provisions of section 32 
(5), Act I of 1872. The entries in it are not, 
however, of great value, and in themselves 
are absolutely insufficient to support tlie ap- 
pellants’ case. While it must be granted that 
the members of the family who accepted the 
accuracy of the pedigree were in a position 
to know something of their own descent, 
there is nothing in it to show that they were 
in a position to know it accurately, the full 
details of that descent, or that the pedigree 
contains a full and complete account of all 
the branches. This much can be found upon 
it. There were two brandies of the family, 
one founded by Jagdat and the other founded 
by Ram Din, Jagdat and Ram Din were the 
sons of Param. At the time of the prepara- 
tion of the Jchewat the Jagdat branch was re- 
presented by a second Ram Din, who had 
disappeared from the village. Hub Lai, Gulal, 
and Ganga Din. The deceased Gur Din be- 
longed to this branch, The lUm Din braijch 


was represented by Sita Ram, Debi Din and 
Ram Din, plaintiff-appellant No, 1, and his 
two brothers, Prag and Lachman. Lachman 
was one of the original plaintiffs in this suit. 
He died after its institution. Sita Ram and 
Debi Din were the descendants of the Harbans 
and Tara branches respectively, and Ram 
Din, Lachman and Prag were the represen - 
tatives of the Rup branch. But having 
ariuved at this conclusion we find that the 
entries in this pedigree are insufficient to 
support the appellants’ plea. In the first 
place, there may be other branches which 
were omitted either by accident or by design; 
and in the second place, this pedigree leaves 
in doubt the exact succession to the deceased 
Gur Din. Upon the plaintiffs-appellants’ 
own sliowing, in so far as the entries in this 
pedigree are accepted, they cannot succeed 
unless they establish that the branch of Ram 
Din, Hub Lai, Gulal and Ganga Din, in the 
first place, and the branches of Sita Ram and 
Debi Din, in the second place, are extinct. 
They have absolutely failed to establish that 
point. The only evidence produced to 
support the suggestion that these branches are 
extinct is the evidence of Ram Din himself 
and his son Basant. Upon their evidence we 
have already commented. In addition 
reliance is placed upon the evidence of 
Baijiiath, defendant-respondent No. 3, 
Baijnath asserted that he was the son of a 
cousin of Gur Din called Rattan, and that the 
father of Gur Din and his grandfather were 
brothers. The learned Additional Subordi- 
nate Judge disbelieved Baijnath upon this 
point and disbelieved him for good reasons. 
We find that Baijnath’s statement is untrue. 
In the circumstances it is obvious that 
statements made by Baijnath as to the 
extinction of other branches of the Jagdat 
section of the family cannot be accepted 
as reliable, in view of the fact that it was 
necessary for the success of his unfounded 
claim that he should assert that such 
other branches were extinct. Apart from 
that fact, however, as defendant-respondent 
No. 1 and Baijnath were both controverting 
the claim, the defend ant -respondent No. 1 
did not obtain an opportunity of cross- 
examining Baijnath, and the evidence of 
Baijnath cannot be held to be operative 
against defendant-respondent No. 1. In 
any circumstances the evidence is valueless. 
We haye further been referred to tho 
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evidence of Gulab Bai, taken upon 
commission. That evidence is of no value 
in proving that the persons in question 
were reversioners. Gulab Rai stated that 
in his opinion Bam Din was the reversioner. 
But this was merely a statement of opinion 
to which no attention can be paid. 

In the result after examining the 
evidence, we are satisfied that the appellants 
have failed to prove that the persons in 
question were the reversioners of Gur Din. 
Upon this finding the appeal fails. 

We dismiss this appeal. The appellants 
will pay their own costs and those of the 
respondents. 

Appeal dismim*d. 


CALCUTTA HIGH COURT. 

Civil Rule No. 217 op 1914. 

April 24, 1914. 

Present: — Mr. Justice WoodrofFe and 
Mr. Justice Chapman. 

SUKAR HAJAM and another — Defendants 
— Petitioners 
vers^is 

OLI MOHAMMAD MEA — Plaintiff — 
Opposite Party. 

Provincial Small Cause Courts Act (IX o/1887^, Sch, 
JJf Art. 24— /Swii to enforce award— Jurisdiction. 

A suit to enforce an award is not the same as a 
suit to enforce a contract; and the Small Cans© 
Court has jurisdiction to take cognizance of such a 
suit. 

Bhajahan Saha Banihya v. Behary Lai Basahj R,3 
C. 881, 4 C. L. J. 162 and Simson v. McMastecy 1,3 M. 
344, followed. 

The jurisdiction of the Small Cause Court is ex- 
cluded only in respect of suits which are specifically 
mentioned in Schedule II of tho Provincial Small 
Cause Courts Act, IX of 1887. 

Rule against the decree of the Munsif at 
Dibrugarh with Small Cause Court powers, 
dated 17th December 1913. 

PACTS. — The plaintiff sued the defend- 
ants in the Small Cause Court at Dibrugarh 
for recovery of a sum of Rs. 34-12-0 alleged 
to be due upon an oral award. There was 
some quarrel between the parties and, 
it was alleged, that instead of allowing the 
plaintiff to have recourse to the Criminal 
Court, certain neighbours made up the matter 
between them by directing the defendants 
to pay to the plaintiff the sum of Rs. 34-12-0, 
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The defendants altogether denied this 
reference to arbitration and the making of 
the award and none of the alleged arbitrators 
was examined by the plaintiff, while one of 
them, Haji Abdulla, wholly denied the 
reference. The Small Cause Court gave a 
decree on 17th December 1913 for Rs. 10-12-0 
and costs Rs. 20-1-9. It was against this 
decree that the defendants moved the High 
Court. The argument was that the suit to 
enforce an award is tho same as a suit to 
enforce a contract. 

Mr. J. N. Bagclii (with him Babu Batya 
Gharan Sinlia), for the Petitioners. 

Mr. N. 0. Bardaloii for the Opposite 
Party. 

JUDGMENT. 

WooDROFFE, J. — ^In this case a Rule was 
granted on the ground that it was alleged 
that the Small Cause Court had no juris- 
diction to try the case. The objection is 
based upon the ground that the suit whicli 
is one to enforce an award, is not within 
the jurisdiction of the Small Cause Court. 
It is noted in passing that this point of 
jurisdiction was not taken before the Judge. 
There appears to be no ground for it. The 
learned Counsel who appears on behalf of 
the parties who obtained this Rule, concedes 
that there is no direct statutory authority 
or precedent in support of his proposition. 
But it is argued inferentially that the suit 
is without the cognizance of the Small 
Cause Court, because we must take it that 
a suit to enforce an award is the same as a 
suit to enforce a oontract, 

Mukherjeo, J., pointed out in the 
decision in Jihajaliari Saha Bamkya v. 
Behary Lall Bnsah (1) that a suit to enforce 
an award and a suit to enforce a contract are 
not the same. Moreover, the Small Cause 
Court has jurisdiction to take cognizance of 
suits mentioned in the Act other than those 
excluded in the Schedule. In the Schedule 
there is no Article excluding the Court’s 
jurisdiction in this case. On the other hand 
there is an Article which deals with awards 
and, therefore, shows that the Legislature 
had the subject in mind and excludes the 
Court’s jurisdiction only in the case M'here 
a suit is to contest an award. Moreover, 
there is express authority against the 

(1) 33 C. 881i 4 0, L. J. 162. 
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contention raised. I may refer among the 
other cases to tlie decision in Sirnsun v. 
McMaster (2), where it was held that the 
Small Cause Court had jurisdiction to try 
such a suit. This disposes of the only 
ground on wliich the Rule was granted. It 
is said that the judgment is not in accordance 
with law. The Rule was granted on the 
former ground and that ground has failed. 

The Rule must bo discharged with costs, 
two gold rnohurs. 


Chapman, J. — I agree. 

(2) 13 M. 3 Jrt. 


llnle (UifcliargciL 


COURT OF TllK I30ARD OF FiEVENUE, 

i:nited provinces. 

CiviD Rkvision Pktition No. 5 of 1903-04 

OF MiKZAPUR IJiSTUlCT. 

December 19, 1904. 

Present : — Mr. Hardy, S. M., and 
Mr. Thomson, «J. M. 

Mirza MUHAMMAD MOHSIN and othkus 
— Appkllants 
versus 

Mirzn MUHAMMAD UADI and othbks — 
Respondents. 

U.P.Land Revenue Act (IHof^mj, 33 luid 
34 — Mutation of names —Pof^seuftion must ho hy success 
sinn or / ra iw/f’ r — Be namidar’s name recorded in annual 
iegis(ers—Real purchasei^ though in possession^ iwb 
entitled to mutation on hoimmidviv's death '-Mutation 
grunted^ under section not concerned with mutation^ 
illegal - Heirs of deceased proprietor, not in possession, 
when entitled to mutation. 

Hoctioii 34 of the U. P. Land Revenue Act does 
not provide for the record of possession of a proprietary 
riglit, nnl 'ss the possession is obtained by succession 
or transfer. 

Hence tho real purchasers who allow the namo 
of tho henamidar to bo maintained in the annual 
registers for a long time without any objection, 
cannot on tho latter’s death claim mutation under 
section 34 of tho U. P. Land Revenue Act on the 
ground that the entry of tlio henamidar is fictitious 
and that they have actually been in projirietary 
possession. 

The case of the real purchasers is not covered 
oven by sootion 33 of the U. P. Land Revonue Act, 
as no error is made in tho entry. 

Whore a mutation is applied for under tho terms 
of on? sootion (i. e., section 34), it is illegal to grant 
it under the terms of another section (e. g., section 
33) not conoernod with mutation. 

I’he heirs of a deceased proprietor, although not 
in possession, are entitled to mutation as against 


those persons who have no lawful possession under 
section 34 of tho IT. P. Land Revenue Act and who 
possibly may bo found to have no legal possession 
at all. 

Appeal against the order of the Com- 
missioner, Benares, dated 2l8t April 
1904. 

JUDGMENT. 

Hakdy, S. M.—{Decemhet 6th, 1904.) 

This is a third appeal in a mutation case 
and it involves a question of importance in 
tho interpretation (?f the Revenue Act. 

One Mirza Tasadduq Husain recently 
died. His name had been recorded in the 
khewat for a great number of years, 40 
or 50 it is stated. On bis death tlie 
present respondents claimed mutation under 
section 34, Act HI of 1901, on the ground 
that they were in proprietary possession, 
making rental collections and paying 
Government Revenue. They allege that 
the entry of the deceased proprietor wlio 
was a relative— he is spoken of as their 
‘ancestor” — was fictitious , that a.s long as 
he was alive, they did not wish the papers 
corrected, but that, as be is dead, they desire 
entry of their names. 

The appellants, the sou and daughters 
of the deceased, claimed entry as heirs 
of their father and as being in possession. 
Both parties adduced oral and documentary 
evidence in support of their respective 
claims. It appears that a claim of the 
respondents to succeed as heirs to the deceas- 
ed has been set aside. 

The Tahsildar considered that the 
respondents were in possession as proprietors, 
and had been so for a long time; and 
that the appellants, though the lawful 
heirs, were not in possession. 

The Assistant Collector held that there 
was some proof, though it was weak, of 
the appellants’ possession ; but that it was 
sufficient to render possession doubtful ; 
and tliat as the appellants were the legal 
heirs, their names should be recorded. The 
Assistant Collector pointed out that the 
respondents claimed under section 34, Act III 
of 1901, entry of their names ; and that as 
they had failed to prove possession by 
succession or transfer, their claim failed. 
If, as they alleged, they were in previous 
proprietary possession, it was their business 
to have applied for correction of the 
record under section 33 (2) of the Act, 
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The Collector on appeal reversed the 
Assistant Collector’s order. His opinion 
was that the present respondents were 
clearly in possession and added, “mutation 
could take place in favour of a trespasser 
if the interested parties acquiesced.” The 
accuracy or relevancy of this dictum is not 
apparent. 

The Commissioner to whom the case went 
in second appeal held that the respondents 
were in possession. His view was that the 
contention that the respondents could not 
claim record of their names under section .‘14, 
there having been neither transfer nor 
succession, was not fatal to their case, 
inasmuch as under section ^13 the Revenue 
Courts liave a wider discretion than is given 
by section 34 and that as the heirs of 
Tasadduq Husain are not in possession their 
names cannot be entered. Tlie plea that 
the respondents set up was apparently that 
the real pucrhaser of the estate was one 
Ghulam Ali Khan whose heirs they were ; 
that he inserted the name of tlie deceased 
Tasadduq Husain fictitiously ; and that on 
the latter’s death, the respondents were 
entitled to the entry of tlieir names. 

After full consideration, 1 do not think 
that the Commissioner’s decision can be 
sustained. It has been found as a fact that 
the respondents are and have been in pos- 
session, and this finding must be accepted. 
But they claim mutation under section 34 
of the Revenue Act and this claim is 
untenable, inasmuch as that section does not 
provide for the record of possession of a 
proprietary right, unless the possession has 
been obtained by succession or transfer, 
conditions which are wanting in the present 
case. Indeed the Commissioner’s judgment 
appears to admit this, as he refers to section 
33 as the section whose provisions jirimari- 
ly guide Revenue Officers in making entries 
in the records.” He adds that this section 
gives much wider powers than section 34. 
Now it seems to me that when a mutation 
is applied for under the terms of one 
section, it is illegal to grant it under the 
terras of another section not concerned 
with mutation ; and further I do not 
think that section 33 covers the present 
case. That section enables the Collector 
to correct errors proved to be made in 
the annual reg^isters* I do not knovy' 


what error has been made. The name of 
the deceased was recorded in the revenue 
papers apparently as a purchaser, and has 
been so entered for a long period of 
years without any objection. It is, of 
course, possible that the purchase by the 
deceased was fictitious and that he was 
not the true purchaser. If the purchase 
was made at a public sale in execution 
of a civil or revenue decree, a suit 
against him for possession by the real 
purchaser would be barred. If the sale 
was a private sale, the real purchaser 
could recovei’ the property in a suit for 
possession, except where ihe object of the 
real purchaser, the beneficial owner, was 
to effect a fraud. But it is not the 

business of the Revenue Courts to assist 
the niaintainers of an enfry wln’ch they 
admit to be a fictitious entry, and save 
them from the consequences of their own 
action. It is the business of the purchaser 
of an estate to record his own imnie as 
proprietor; if he chooses to make a 

fictitious entry and to maintain it, he 

must take the consequence's and be left to 
sue in the C’ivil Courts. The further 

argument of the Commissioner is that as 
the appellants have no possession they 

cannot, therefore, claim entry under seedion 
.‘14. But the appellants have the legal 

right to succeed to their father, and they 
are, in my opinion, entitled to mutation 

against a person Avho has no lawful 
possession under section 31 and who 
possibly may be found to have tu' legal 
po.ssession at all. 1 Avoiild reverse the 

decision of the Collector and Commissioner 
and restore tlie decision of the Assistant 
Collector with costs in all Courts. 

Thomson, J. M. — The respondents cannot 
under sec, turn 34 maintain this claim for 
they do not claim either by succession or 
transfer. I agree in the proposed order; 
the re.«pondents must bo left to seek 
their remedy elsewhere, if so advised. 

ylppcu/. all owed. 
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CALCUTTA Hiail COURT. 

Skcond Civil Appkal ^o. 478 ok 1910. 
January 12, 1914. 

Present'. — Justice Sir Asutosh Mookerjee, Kt., 
and Mr, Justice Roachcroft. 

BATA MAN DAL and anothkk — Dkfendants 
— Appellants 
rersns 

Maharaja MANINDHA CHANDRA NANDI 
B AH A D L R — P I. A I NTi kf — R i : s p( )N d e nt. 

'/ Tcnnnry Ic/ (Vin (f IHSo;, .sx. 2D, lODH-ylp. 
}>Urribiht)/ of LaLiiliat — for enhuiu 

vifirn iH)1 in rmhition of s*. 2D. 

All Ji^^rcomeiU (Mubodicd in a huhnllnt <o pay a 
certain aninutd of rent aj^rced upon Lv the ]>artie.s 
in settlt“iM('nt of >i honn fidr dih}>ntt' ref^urdin;^ the 
rate ot‘ rent and to avoid fiirtlu*r Hti{.c»dion is not 
an a^^rtMnnent in violation of the t(‘rms of section 
29 of the lien^al Teiiancv Act 

N/k*o *S')/j //v I\ iiu R irJiui li iij, IH C. .‘hlH atul N ih 
Finnjh V. V:nni SiiKjh^ 2<S C. DO, coniineiited upon 
uinl followed. 

Section 2D of tlu' nen^’-il Tenancy Act is limited 
to ca.'.iM wlu're tlnwe is ri'al contract for en- 
hancement, \\hi<’h cannot oidinardy taki* place nhere 
then* IS a bon t fch dispnl'* about the r(*nt jiayable 
before, <*ither for area or for rati*. 

St'ction lODH of the JJen^Cal Tenancy Act, 
which \^,ls insi'rted into tin* Act in 1D07, contein- 
])lates an impiirv into a;»re(*fnents adjust inff disputes 
about ('nluMicement, but it does not apply to a cast* 
^^her(‘ tin* agreement was made lo yt'ars b(‘foro the 
Settl(*mcnt proceediu;i:s. 

Appeal a^ytiiiist tlio deeree.s of tlie Special 
Judge of Zillali Mursliiflabad, dated the HOtli 
iSeptember 1909 and 2nd of October 1909, 
reversing tlioso of the Settlement Officer at 
Bel dan ga. 

B:ibus Protash Phaialra Mltra ixiul Kumar 
tSanht A’o//, for the Appellants. 

Dr. Hash Beh.arij (thosh and Babus Ham 
Chandra Mitra^ TPomeudra Nath iSVtt, Saraf 
Kumar MUra and Joflndra Nath Lahiri, for the 
Respondent. 

JUDGMENT. — This is an appeal by the 
defendants in a suit under section 10(3 of the 
Bengal Tenancy Act. In the course of 
proceedings for the preparation of a Record 
of Rights under Chapter X of the Bengal 
Tenancy Act, a dispute arose between the 
landlord and the tenants as to the amount 
of rent annually payable by the lattei*. The 
landlord relied upon a hahulyat executed by 
the tenants on the 17th April 1898. The 
leahulynf on the face of it states that the 
tenants held a definite quantity of land 
and tliat they agreed to pay a specified rent 
iu respect of the laud. The tenants contend- 


ed that the hahnlyat had been executed in 
contravention of the provisions of section 
29 of the Bengal Tenancy Act. To meet 
this objection, the landlord relied upon an 
amanat roha, in which it was stated by the 
tenants that there was no certainty of the 
actual quantity of land and the amount of 
rent payable in respect thereof at the time 
when tlioy executed the kahnlyat. The 
Settlement Officer held that the hihulyat 
was not binding upon the tenants and made 
an entry in the Record of Riglits in their 
favour, liolding that the rent payable by 
them was the rent they liad psid before 
the kahnlyat was executed. The landlord 
thereupon instituted the present suit for 
declaration that the tenants were liable to 
pay rent on the basis of the kahnlyat and for 
amendment of the Record of Rights. The 
Settlement Officer dismissed the suit; but 
upon appeal that decision has been reversed 
by the Special Judge. In this Court on 
behalf of the tenants it has been argued 
that the kahnlyat is not binding upon them, and 
an endeavour has been made to distinguish 
the decision in Hheo Hahoy v. Ham Ttachia 
Hoy {\) ixwH Nath tjingh Vamri Singh 
Tlie Special Judge has found that at tlie 
time when tlie kahnlyat was executed, there 
was a hona fide dispute between the landlord 
and the tenants as to the quantity of land 
and the rent payable in respect thereof. On 
tlie basis of this finding, he has held that 
the kahnlyat is not affected by the provisions 
of section 29 of the Bengal Tenancy Act. In 
our opinion, tlie view taken by the .second 
Judge is supported by tho decisions mentioned 
and must be upheld. 

There is no room for controversy that the 
case of Nath Singh v. Bamri Singh (2) is an 
authority for the proposition that an agree- 
ment embodied in a kahnlyat to pay a 
certain amount of rent agreed upon by the 
liarties in .settlement of a honafide dispute 
regarding the rate of rent and to avoid 
further litigation, i.s not an agreement in 
violation of the terms of section 29 of the 
Bengal Tenancy Act. A careful examination 
of the judgments of the learned Judges who 
decided that case, has convinced us that this 
was tho pi'oposition they intended to lay down 
on the authority of the decision in Sheo Sahoy 

(1) 38 C. 333. 

(2) 28 C. 90. 
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V. Ram Rachya Boy (l). With regard to this 
earlier case, there may be some room for 
argument that the judgments are possibly 
ambiguous; there may be a question whether 
the learned Judges intended to lay down that 
section 29 applied only when the intention of 
both parties was to effect an enhancement. 
But it is worthy of note that one of the 
learned Judges who decided the later case 
was a party to the earlier decision and wo 
must accept his view of what he had intend- 
ed to decide in concurrence with his 
colleague in the earlier case. We must take 
it then that the two decisions mentioned are 
against the contention of the appellant. 
There is the further fact that in tlie case 
of Kedar Nath Hazra v. Maharaja Manindni 
Chandra Nandz(S) to which one member of this 
Bench was a party, an unsuccessful attempt 
was made to challenge these two decisions, 
and although some doubt was expressed 
whether they gave effect to the true intent 
of the Legislature in framing section 29, they 
were followed, possibly not altogether without 
hesitation and reluctance. After a careful 
consideration of the elaborate arguments 
which have been addressed to us on tJie pre- 
sent occasion, we see no adequate reason to 
dissent from these decisions whi(di have 
been accepted as good law for a quarter of 
a century: as will presently be seen, they can 
be defended upon an intelligible construction 
^f section 29 of the Bengal Tenancy Act. 

ection 29 finds a place in the fifth Chapter 
of the Bengal Tenancy Act among a group 
of sections which deal with the question of 
enhancement of rent of an occupancy raiyat. 
Of these the first, namely section 27, lays 
down the principle that the rent for tlio 
time being payable by an occupancy raiyat 
shall be presumed to be fair and equitable 
until the contrary is proved. Section 28 
then follows with the principle that where 
an occupancy raiyat pays his rent in money, 
liis rent shall not be enhanced except as 
provided by the Act. This clearly contem- 
plates an enhancement wljcre there is an 
intention to effect an enhancement. Section 
30 deals with the case of enhancement of 
rent by suit. It is obvious tliat an enlianre- 
ment under this section can be effected only 
when there is an intention to effect an 

(a) 5 lad. Cas. a09; 11 C. L. S, 106. 


enhancement. Section 29 which is wedged 
in between section 28 and section 30 relates' 
to enhancement of rent by contract, and lays 
down that the money-rent of an occupancy 
raiyat may he enlianced by contract, subject 
to the condition that the rent must not be 
enhanced so as to exceed by more than two 
annas in the rupee the rent previously pay- 
able by the raiyat. The section consequently 
deals with the validity of a contract for 
enhancement of rent. It may be legitimately 
held that there can he no contract for 
enhancement of rent unless both the parties 
to the contract are agreed upon one point, 
namely that there is to be an enhancement 
of the rent. This does not necessarily imply 
that the parties are agreed as to what is 
the amount of rent actually payable before 
the enhancement. To take a concrete 
illustration the landlord may assert that the 
rent payable is lis. 10; the tenant may assert 
that the rent payable is Rs. 9. If there is an 
agreement that the rent in future will bo 
Rs. 11 there is an agreement for enhance- 
ment, because botli the parties are agreed 
that the rent payable in future sliall bo 
higher than the rent payable in the past, 
whether we accept the figure for the antece* 
dent rent as asserted by the landlord or as 
alleged by tlie tenant. It is tlms clear that 
the operation of section 29 may fairly be 
limited to aca.se where tl lore is a real contract 
for enhancement, which cannot ordinarily 
take place where there is a bona fide dispute, 
that is, a serious claim, honestly made on the 
one hand and hono.stly repudiated <.)n tlie 
other, as to the rent payable. Such a dispute 
may be the result of a controversy as to the 
area of tlie land, or the rate at which it is 
held or both these elements. This, we think, 
is a reasonable con.struction of section 29 of 
the Bengal Tenancy Act, and as it has 
been uniformly adopted ever since 
1891 wo are not prepared at this distance 
of time to take a different view. We 
cannot also overlook the significant fact 
that although since 1891 the Bengal 
Tenancy Act has been repeatedly amended, 
section 29 has not been so altered as to 
negative the decisions mentioned. We mu.st 
accordingly uphold the decision of the 
Special Judge that the hahulyat in 
this case is not invalidated by section 29 
of the Bengal Tenancy Act. 

One further question must be examined, 
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namely, what is the effect of section 109B, 
which was inserted in the Bengal Tenancy 
Act by Act I of 1907 B. C. and did 
not consequently require consideration in 
the decisions mentioned? Section 109B 
deals with the question of the authority 
of the Revenue Officer to give effect to 
agreements or compromises. Sub-section (1) 
provides that in framing a Record of 
Rights and in deciding disputes under 
Chapter X, the Revenue Officer shall give 
effect to any lawful agreement or compro- 
mise made or entered into by any land- 
lord and his tenant, but he shall not give 
effect to any agreement or compromise 
the terms of wliich, if they were embodied 
in a contract, could not be enforced under 
the Act. This sub-section clearly contem- 
plates in tlie first place a dispute, and 
in the second place a lawful agreement 
or compromise in settlement of such 
dispute. When an agreement or compro- 
mise has been reached under these cir- 
cumstances, the Settlement Officer may give 
effect to it, but he is debarred from giving 
effect to it if it is of a certain descrip* 
tion. Sub-section (2) then provides that 
where any agreement or compromise has been 
made for the purpose of settling a dispute 
as to the rent payable, the Revenue Officer 
shall in order to ascertain whether the 
effect of such agreement or compromise 
would be to enhance the rent in a manner 
or to an extent not allowed by section 
29 in the case of a contract, record evidence 
as to the rent which was legally payable 
immediately before the period in respect 
of whicli the dispute arose. This inquiry 
is obviously contemplated in a case where 
the agreement or compromise has been 
made for the purpose of settling a dispute, 
namely, a dispute which the Revenue 
Officer would be called upon to decide 
on the merits but for the agreement or 
compromise. Section 109B clearly does 
not apply to a case of the description now 
before us, where the contract between the 
parties was made in 1893, that is, 15 
years before the Settlement proceedings. 
Consequently section 109B is of no avail 
to the defendants. 

The result is that the decree of the 
Special Judge is affirmed and this appeal 
dismissed with costs. We assesvs the hearing 


fee at one gold mohar. 

It is conceded that this judgment will 
govern the other appeals, namely. Nos. 370, 
559, 565, 581, 590, 597, 602, 603 and 
657 of 1910. These appeals, also, are 
dismissed with costs, one gold mohur in 
each case 

Appeals dismissed. 


COURT OP THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 

Revenge Revision No. I2I of 1913-14. 
May 5, 1914. 

Present: — Mr. Maynard, F. C. 

HIRA AND OTHEIIS — PLAINTIFFS — JODGMBNT- 
DEETOES -- Applicants 
versus 

NIHAL SINGH and others — Defendants — ] 
Decree-holders — Respondents. 

Punjab Tenancy Act (XVI of 1887>l, s. 84 
Bevision — Poivers of Financial Commisoioner--^ 
8ubi>tantial j ustice — Material t rreyula rity^'Tech n ical 
irregularity no ground for revision. 

A technical irregularity is not a good ground for 
interference on the revision side. 

The Financial Commissioner will exercise his 
|K)wcrs under section 84 (5) of the Punjab Tenancy 
Act (within the limits set by the Civil Procedure 
Code to the revisional jurisdiction of the Chief Court) 
only when interference is necessary in order that 
substantial justice may be done. 

'j’he fact that ejectment proceedings were twice in 
succession decided otherwise than upon the merits, 
does not justify interference upon the revision side 
in the absence of any indication of material irregu- 
larity. 

The inclusion in the notice of ejectment, and in the 
subsequent delivery of possession, of a particular 
held held in previous judicial proceedings to be a part 
of the land from which the tenants were not liable to 
ejectment, was a material irregularity. The omission 
of tho direction for ejectment from the order of dis- 
missal of the suit to contest liability to ejectment, is 
only a technical irregularity. 

Case forwarded by the Commissioner of 
Jullundur, on 16th March 1914. 

ORDER. — 'rhe applicants did not wish 
to be represented before me in this case. 
I have heard Counsel for the respondents. 

The facts, in so far as they affect the 
present proceedings, ai’e these. The re- 
spondents (landlords) caused a notice of 
ejectment under section 45 (1) of the 
Punjab Tenancy Act to be served upon 
tlie applicants in respect to certain land. 



832 


mDIAN CASteS. 


[1914 


HIRA V. NIHAL SINGH. 


One of the fields (No. 743) which was 
included in this notice, had been held in 
previous judicial proceedings to be a part 
of the land from which the applicants 
(tenants) are not liable to ejectment. This 
important fact appears to have been over^ 
looked in dealing with the notice of eject- 
ment. 

The tenants sued to contest their liability 
to ejectment and obtained an ex parte decree 
in their favour ; but the t.r parte decree 
was set aside on 20th March 1911. When 
the case came up, it was on this occasion 
the tenants who absented themselves from 
the Court, and on this occasion their suit 
was dismissed in default. 

In passing orders, the Court did not 
direct the ejectment of the tenants in 
accordance with section 45 (ti) of the 
Punjab Tenancy Act and the Commissioner 
is of the opinion that this omission was a 
technical irregularity. Notwithstanding the 
absence of any specific direction of eject- 
ment, possession was given to tlie landlords 
(respondents) by proceedings in execution 
of decree. 

In referring the case for action on the 
revision side the Commissioner is, if I 
understand him correctly, influenced by 
two considerations over and above that of 
the irregularity in the form of the decree, 
which he describes as technical only. One 
of those considerations is that the case 
has never been tried on the merits; and the 
other is that the ejectment proceedings 
included field No. 743 which, as already 
noted, had been held to be land from 
which the tenants (applicants) were not 
liable to ejectment. In regard to the 
omission of the direction for ejectment 
from the order of dismissal, I may say 
that the definition of decree in section 2 
of the Civil Procedure Code (from which 
an order of dismissal for default is ex- 
pressly excluded) makes it somewhat 
doubtful whether there is any technical 
irx’egularity at all. 

It is, however, not necessary to determine 
this point, because a technical irregularity 
is certainly not a good ground for in- 
terference on the revision side. It has 
been laid down more than once, and I 
take this opportunity of re-stating the 
doctrine, that the Financial Commissioner 


will exorcise his powers under section 8^ 
(5) of the Punjab Tenancy Act (withir 
the limits set by the Civil Procedure 
Code to the re visional jurisdiction of tin 
Chief Court) only when interference ig 
necessary in order that substantial justice 
may be done. 

What happened in this case was that the 
tenants contested their liability to ejectment, 
but failed to establish their contention. 
If wo leave out of account, fur a moment, 
the other aspects of this case, it seems 
clear that broad considerations of justice 
call for the decision eitlier (l) that the 
original notice of ejectment whicli the 
tenants contested, holds good in conse- 
quence of their failure in tlie proceedings 
or ( 2 ) that the order of the Court carried 
with it a direction of ejectment, and 
that the successful litigant should not 
suffer from a technical irregularity (if 
there was a technical irregularity) for 
which the Court and not ho was to 
blame. 

The fact that the ejectment proceedings 
were twice in succession decided other- 
wise than upon the merits, does not 
justify interference upon the revision side, 
in the absence of any indication of material 
irregularity. Against the decision dismiss- 
ing their claim in default the tenants 
applied unsuccessfully for a review; and 
their subsequent appeal was also rejected. 
Thei’e is no reason why the Financial 
Commissioner should upset the decision 
now. 

The one material irregularity in the 
proceedings was the careless inclusion in 
the notice of ejectment, and in the 
subsequent delivery of possession, of field 
No. 743. I sot aside so much of the 
proceedings as dealt with field No. 743, 
and order the restoration of the posses- 
sion of that field to the tenants (appli- 
cants). In all other particulai's, the 
application is rejected. I pass no order 
as to costs. 

Application rejected^ 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Appeal No. 263 op 1914. 

July 20, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C., aud 
Mr. Kendall, A. J. C. 

KANDHAI AND others — Accused — 
Appellants 
versus 

EMPEROR — Prosecutor — Respondent. 

Criminal Procedure Code (Act V of 1898), e. 164 — 
Confemon — Care veceasary lu recording confessionn — 
Questions as to ilUtreatment — Magistrate's sntisfac- 
finti as to voluntariness of confession Statetnents in 
confession inconsistent with mcdiced evidence. 

(Ireat oaro and circumspection are necessary 
in recordinj^ a confession under section 164, (Criminal 
Procedure (Jodo. It is necessary to record the ques- 
tions jmt to the accused to ascertain whether the 
confession was voluntary, to tell him that after 
his confession he will not have to back to 
Police custody, to warn liim of the consequence 
which will ensue if ho falsely implicates himself 
in tho liopo of release and to ask liiiu whether the 
Police or any other person has subjected him to any 
ill-treatment. 

No hard and fast rule can or should be laid 
down as to the procedure which should be adopted 
when an accuao<l person is placed before a 
Ma;?istrato for the recordin'!^ of a confession under 
section 164, Criminal Procedure Code, but it is not 
sufficient to put one comprehensive question 
as to the nature of the confession or to make 
a note at the commencement of tho recor<l of tho 
confession that the accused has been warned not 
to confess through any fear or inducennmt and that 
the Police of the th nia have been removed from tho 
Court room. 

A Magistrate ought, by putting questions which 
occur to him, to make himself conscientiously satisfied 
that the man is a free agent and tho confession is 
Voluntary and has not been procureil by threats or 
inducements. 

Where in a murder case this was not done by the 
Magistrate recording confessions and they were 
retracted on trial and the statenjoiits in tho con- 
fessions as to the manner in wdiic h the murder was 
committed were inconsistent with medical evidence, 
the accused wore acquitted. 

Appeal against the order of the Sessions 
Judge, Rae Bareli, dated 9th June 1914. 

Mr. 8t, 0. Jackson and Pandit Uma Shankary 
for the Appellants. 

The Government Pleadery for the Crown. 

JUDGMENT. ->Chhedi, a goldsmith of 
Bainti, was murdered on the night of the 
21st April 1914. Kandhai Bari, Kandhai 
Sonar, Khannu Ahir, Govind Brahman and 
Parbhu Kurmi were charged by the Police 
with having committed the murder. Kand- 
hai Bari was granted a conditional pardon 


under section 33V of the Code of Criminal 
Procedure and was examined as a witness 
for tho prosecution. The other persons were 
tried and convicted by the learned Sessions 
Judge of Rai Bareli. Two of them, Kand- 
hai Sonar and Khannu Ahir, were sentenced 
to death subject to confirmation by this 
Court for taking part in the murder and 
the remaining two, Govind and Parbhu, 
were sentenced to transportation for life 
for abetment of tho same. Kandhai Sonar 
and Parbhu were also convicted under 
sections 404 and 404/114 of the Indian 
Penal Code respectively, but no sentences 
were passed on those charges in view of 
the sentences previously referred to. All 
the convicts appeal and the reference for 
confirmation of the sentence.s of death passed 
on Kandhai Sonar and Khannu Ahir is also 
before us. 

It appears that Chhedi was carrying on 
an improper i)itimacy with a Brahman 
widow living in the village, named Musammat 
Kauiisilla, from five or six years past. His 
wife died last year and ho had no issue. 
His brother Sital was living in another 
village about two miles oft* from Bainti 
Bazar. Musammat Kaunsilla states that she 
sometimes stayed in the house of Chhedi 
and sometime.s in her own liouso at night* 
On tho evening of Tuesday, the 21st 
Ai^ril lust, she took Lis. 7 from Chhedi 
and went home. Cldiedi is stated to have 
left his house soon after her ; and he was 
not seen alive thereafter. His servant, 
Parhhn appellant, who used to work at 
his shop, went to Raghuraj Singh, the 
mukhia of the village, at 11 p.m. and 
informed him that since a gharl of the 
night Chhedi was missing and said that he 
was afraid to stay at his house alone all 
night. On the morning of Wednesday 
Musammat Kaunsilla went to the house 
of Sital and informed him that Chhedi was 
missing and could not be found. Sital 
went with the mukhia of Bainti to the 
house of Chhedi and found it locked from 
outside. Parbhu unlocked the door. But 
Chhedi was not found inside. The lock of 
the ironsafe kept 'in the house was found 
intact. Chhedi was an ex -convict under 
Police surveillance. On the 22nd April, 
at about 7 p.m., Ishri, the village chaukidavy 
made a rei)ort to the Police that Chhedi 
was away from his house from the previous 
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evening and that his whereabouts were 
not known. A report was similarly made 
by Sital two hours later, stating that he 
had learnt from Parbhu, the servant oF 
Chhedi, that there had been a quarrel 
between Masammiit Kaunsilla and Clihedi 
two days earlier, that Musammai Kaunsilla 
was demanding her ornaments and Chhedi 
was saying that lie had none and that 
Chhedi had paid her Rs. 7 on Tuesday 
evening and had followed her, but had 
not been seen or found anywhere since. 
The Sub-Inspector reached the village 
on the morning of the 23rd April lOl k 
On the 24th April he got the iron safe 
opened by a blacksmith and found in it 
some silver ornaments and Murshidabadi 
rupees. Sital stated that there should 
have been other gold and silver ornaments 
in the ironsafe and gave a list of the said 
ornaments on the 25th April. On tlie morning 
of the 26th April Parbhu gave information 
in regard to some property being in the 
well of Govind accused. The ■well was 
searched and found to contain a bag in 
which some silver ornaments w'ere tied. The 
Sub-Inspector states that Parbhu referred 
him to Kandhai Bari and Khannu for 
further information. Kandhai Bari was 
sent for and confronted with Parbhu, and 
the information elicited from Kandhai Bari 
led to the discovery of the dead body of 
Chhedi buried in a grove, where the body 
of a woman who had died of plague had 
recently been interred, on the bank of 
Kesho-ka-tal at some distance from the 
village. There was an empty sack lying 
on the side of the corpse and another 
empty .sack and a little box lying on 
its top. The corpse was tied up into a 
bundle with a rope round the forehead, 
throat, ankles and wrists. It was identi- 
fied to be that of Chhedi. A motiem 
examination of the dead body, conducted 
by Major lllius, showed that there were 
marks of ligatures round tlie neck, wrists 
and ankles and around tlie head acro.sa the 
eyes, and that death was clue to strangula- 
tion by a tight ligature round the neck 
w hich caused a fracture of tlie hyoid bone 
and a dislocation of the left half of the 
thyroid cartilage of the larynx. The Sub- 
Assistant Surgeon who assisted in ^making 
the post m/jrtem examination deposes that 
when the corpse arrived, he removed the 


rope tied round the neck and ankles 
before the Civil Surgeon came to lay out 
the body for post mortem examination. He 
also states that he noticed a coagulation 
of the blood on the neck and legs of the 
deceased. The Civil Surgeon found depres- 
sions at those places, but makes no refer- 
ence to any coagulation or congestion of the 
blood in his evidence. No question was 
put to him on that point. The matter is, how- 
ever, unimportant, for according to medical 
authorities coagulation can bo produced 
by a ligature applied very shortly after 
death. At any rate there is nothing im- 
probable in the feet having been tied, 
while the strangulation was going on, to 
prevent struggle and resistance. On the 
26tli April Kandhai Bari gave five Murshid- 
ahadi rupees to the Police describing them 
as a part of the booty. On the same day 
at about three gharis before sunset Mahabir 
gave a tin gun, tin sword, an Knglish hat 
and 16 Murshidabadi rupees to the Police, 
saying tliat Kandhai Sonar had just thrown 
them into his lioiise. On the 29th April 
Nauiiidli Rai gave a gold clhohia to the 
Police, stating that it was given to him on 
the morning of the 26th April by Kandhai 
Sonar for sale. On the 2Sth April 1914 
Kandhai Bari, Govind and Parbhu wore 
produced before Chaudhry Nathu Ram, a 
Magistrate of the first Class, to have their 
confessions recorded. Kandhai Bari and 
Govind made statements admitting their 
participation in the murder and Parbhu 
admitted liavirig joined in tlie consultation 
to commit it. The Magistrate granted 
pardon to Kandhai Bari on tlio 2nd 
May 1914 and releascid him from custody 
on the same day on the security of Haghuraj 
Singh, the mnhhia of the village, in spite of 
the written objections of the other accused 
who had made no confessions. 

Govind and Parbhu retracted their confes- 
sions in the Court of t)i(3 Committing 
Magistrate and stated that they were 
obtained by ill-treatment. Musammat 
Ladui, a concubine in tlie keeping of 
Khannu accused, was also sent up for 
examination under section 164 of the Code 
of Criminal Procedure as a witness on the 
28th April 1914. She described Kandhai 
Bari and the appellants other than Parbhu 
as having taken part in the murder, but 
retracted her statement before the Sessions 
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Judge and pointed out a small discoloration 
at the wrist on her right side in t)roof of her 
ill-treatment. 

The evidence adduced in the case consisted 
mainly of the statement of the approver and 
the retracted confessions, of (xovind and 
Parbhu accused and the statements of some 
witnesses, who profess to have derived 
possession of some of the articles recovered 
by them from Kandhai Sonar or to liave 
seen some of the accused going together 
shortly before or after the murder. The evi- 
dence of the approver is not, however, con- 
sistent in many respects with the retracted 
confessions of Govind and Parbhu accused. 
The approver states that the consultation 
took place at the Bainti Bazar, a day before 
the murder, in which the appellants and 
Mangal Shukul took part. Tlie statement 
of Govind in his retracted confession, how- 
ever, was that the consultation took place in 
the house of Khannu accused. The approver 
states that on the day of the murder the 
deceased came to the house of Khannu at 3 
gharis after nightfall to divide the hhma 
which was joint property. The statement 
of Govind, however, was that he had come 
to make a settlement in respect of hlmsa and 
to have the same winnowed. Persons do not 
ordinarily go to divide hUiisa at night and 
the statement of the approver that the 
deceased had gone for that purpose to the 
house of Khannu is, therefore, on the face of 
it liighly improbable. Kaj Bahadur and 
Hadhe Lai, moreover, state that on the even- 
ing of Tuesday there was a talk between 
Khannu and the deceased in the threshing 
floor relating to the disposal or sale of 
hlittsa belonging to the share of the latter. 
There was little or no occasion consequently 
for the deceased to have gone again to the 
house of Khannu at three gharis after 
nightfall to divide the hlmsa or to settle 
about its winnowing or disposal. The 
approver speaks of a rope having been tied 
by Kandhai Sonar and Khannu round the 
neck of the deceased to strangle him, but the 
confession said to have been made by Govind 
makes no reference to the tightening of a 
rope and merely states that Kandhai and 
Khannu accused held the mouth of the de- 
ceased and twisted his neck. Neither in this 
so-called confession nor in the confession 
or evidence of the approver is there any 
reference to the tightening of a rope round 


other parts of the body. The story, as 
originally given by the approver, was that 
some gold and silver ornaments and hamel 
rupees were taken out of the ironsafe, and 
Avith the exception of Rs. 5 made over to 
the approver they Avere tied in a bag and 
dropped into a well in front of the house of 
Govind accused. The alleged confession of 
Govind, however, recorded the existence of 
two bags and a small box, and that of 
Parbhu, the tying of the property in a dupatta 
or sheet which was made over to Kandhai 
accused. The approver has tried to reconcile 
the above statements by asserting before the 
Sessions Judge that the best things were put 
in a cloth and the rest in a bag, and the 
latter was let down into a well and the 
former taken by Kandhai accused. But it 
is unlikely that the other conspirators would 
have allowed Kandhai accused to have taken 
aAvay the best things with him or that the 
approver Avould have contented himself with 
taking rupees five for the time being in the 
hope of getting more after the murder was 
hushed up. 

The approver is a neighbour of Musammat 
Kaunsilla, Avho at the time of the first 
report Avas suspected by Sital, the brother 
of the deceased, to have been responsible for 
the commission of the murder. The story 
of the part taken by the approver in com- 
mitting the murder is possibly true, but, 
Avhen he goes on to describe the place where 
the murder Avas committed and the men Avho 
had joined in it, his evidence cannot be 
implicitly trusted Avithout material corro- 
boration of an independent character. The 
Sub-Tnspoctor states that he found in the 
house of Musammat Kaunsilla a red mark 
on the top of her roof, another on the 
upper part of her Avail and a third outside 
her house lower down her wall. The houses 
all round that place Avere admittedly empty 
on account of plague. 

He also found some marks in her court- 
yard, Avhich, he says, might have been made 
by mangoes. But no mangoes of the kind 
generally taken by people of the class to 
which Musammat Kaunsilla belongs, are 
available in April. The Police took no steps 
to inquire whether Musammat Kaunsilla had 
taken any part in the murder, or had 
pressed the deceased to return her ornaments 
or had filed any suit or complaint against 
him for the recovery of the same. The 
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approver must naturally have been anxious 
to obtain his release, which he succeeded 
in getting within four days of his making a 
confession and Mahabir and Naunidh Rai 
•who ascribe the possession of the property 
recovered from their possession to Kandhai 
Sonar accused, must equally have been 
anxious to save their skins. 

It appears that the deceased executed a 
Will, by which he gave the whole of his pro- 
perty to a relation of his named Bandi Din. 
His property appears to have been largely 
moveable, comprising ornaments or cash. 
The Will was attested by Kandhai Sonar 
accused, whose statement is that Sital coerced 
and threatened Bandi Din and made him 
run away. Naunidh Rai, who professes to 
have received a gold dholna on Sunday 
morning from Kandhai Sonar, is a debtor 
of Sital, who holds a mortgage of his land. 
He is himself under arrest on a charge of 
X)ossessing stolen property, and his explana- 
tion that Kandhai Sonar gave him the pro- 
perty for sale is consistent with his anxiety 
to save himself. His father Rad hey Lai is 
a witness for the prosecution, and it is 
possible that Rad he Lai may have put his 
*ion at the disposal of those responsible for 
the prosecution to save him and to provide 
corroborative evidence against Kandhai Sonar 
Accused. Mahabir states that Kandhai Sonar 
threw a tin gun, a tin talwar, an English 
hat and a cloth containing Murshidabadi 
rupees in his house on Sunday evening at 
three gharis before sunset, and alleges 
that Debau Kalwar saw the accused throwing 
the things. But Debau states that Kandhai 
Sonar had put them in Mahabir’s house just 
when the Sub-Inspector was coming saying 
that he would take these things away shortly 
afterwards, to which Mahabir made no 
objection. The approver, on the other hand, 
states that he told the Police to search the 
house of Mahabir for the cloth containing 
the stolen articles. If Kandhai Sonar had 
placed the ornaments in the house of 
Mahabir just when the Sub-Inspector was 
coming, it was hardly possible for the ap- 
prover to have known that the property 
was placed in the house of Mahabir or for 
Kandhai Sonar to have told him that he 
was putting the property with him so that 
it might not be traced. The evidence of the 
witnesses who saw some of the appellants 
going together towards the house of Khannu 


or returning at midnight from the direction 
of Kesho-ka-tal, cannot be trusted, because 
they do not appear to have been examined 
till after the body was discovered. 

The appellants have made aspersions 
against the Police and have suggested that 
the real murderers have been let off. Kandhai 
Sonar states that he has been implicated 
because ho has enmity with Raghuraj Singh, 
the mukhia of the village, about whom he 
gave information to the Police in his pre- 
sence that ho was harbouring thieves and 
allowing them to ^semble at his house. His 
story, which ho has given in great detail, is 
that Raglmraj Singh got annoyed with him 
in con-sequcnce and beat him Avith shoos, 
that he filed a complaint about it in the 
Criminal Court, which was transferred for 
disposal to the Court of Raja Rampal vSingh, 
and tliat he subsequently withdrew his com- 
plaint owing to pressure having been brought 
to bear upon him by the people of the village. 
No attempt appears to have been made by 
the Court below to ascertain whether those 
facts Avere true. The confessions do not 
appear to have been recorded with sufficient 
care and circumspection. The questions 1o 
be put to persons to ascertain whether the 
confessions were of a voluntary nature were 
not recorded. None of them appear to have 
been told that they will not have to go back 
to the Police custody after their statements 
AA^ere recorded, nor Avarned as to the con- 
sequences which would ensue, if they falsely 
or in the hope of release implicated them- 
selves. They were not asked whether the Police 
or any other person had subjected them to 
any ill-treatment. No hard and fast rule can 
or should be laid down as to the procedure 
which should be adopted when an accused 
person is placed before a Magistrate for the 
recording of a confession under section 164. 
It is not sufficient to put one comprehensive 
question as to the nature of the confession, 
which is very much what the Magistrate did 
in this case to Kandhai Bari. In the case of 
the other two he simply noted at the com- 
mencement of the record of confession that 
the man had been warned not to confess 
through any fear or inducement and that the 
Police of the thana had been removed from 
the Court room. He put no question at 
all. A Magistrate ought, by putting ques- 
tions Avhioh occur to him, to make himself 
conscientiously satisfied that the man is cv 



INDIAN OASB&. 


887 


Tol. XXV] 


CHINNASWAMI PILLAI V, CbAIRMAN OF THE ARKONAM UNION. 


free agent, and that the confessson he makes 
js a voluntary confession and that he has not 
been forced or deceived into making it. This, 
we regret 1o notice, the Magistrate made no 
attempt to do in the case of either Govind 
or Parbhu. The statement of Govind as to 
the manner in whi(!h tlie murder was com- 
mitted is further inconsistent with the medical 
evidence. 

It is clear, however, from the evidence 
adduced that Parbhu accused used to sleep 
at night in the house of the deceased and 
that he had the key of the house with him on 
the night in question; and his conduct in go- 
ing to the house of the mulchia at 11 p.m. and 
pretending that he was afraid to stay alone 
at the house of the deceased is extremely 
suspicious. Parbhu is proved to have pointed 
out some of the stolen property removed 
from the ironsafe which stood in the house 
of the deceased in the well of Govind, and 
though there is nothing to show that he 
In'msolf removed the same from the house of 
the deceased and placed it in the well, there 
can 1)6 no doubt that he assisted in the 
removal of tliat property. It is proved that 
the deceased cai’ried the key of that iron 
safe about him, and of this fact Parbbu who 
was his servant must have been cognizant. 
We consider it proved, therefore, that he is 
guilty of an offence under section 414 of the 
Indian Penal Code. 

The charge of murder or abetment of 
murder or of criminal misappropriation can- 
not be sustained against any of the appel- 
lants. 

We allow the appeals accordingly and set 
aside tlie conviction and sentences passed 
upon Kandhai Sonar, Khannu, Govind and 
Parbhu under sections 302, 302/109 and 
302/114 of the Indian Penal Code and those 
of Kandhai Sonar under section 404 of the 
Code. We alter the^ conviction of Parbhu 
Kurmi from one under section 404/114 to one 
under section 414 of the Indian Penal Code 
and sentence him to rigorous imprisonment 
for three years. The other appellants should 
be released from custody unless required on 
some other charges. 

Appeal allowed. 


MADRAS HIGH COURT. 

Criminal Revision Case Ho. 76 of 1914. 

Criminal Revision Petition No. 65 
OP 1914. 

October 1, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 

E. C. CHINNASWAMI PILLAI— 
Accuse b — Petitions r 
verms 

CHAIRMAN OP the ARKONAM UNION 
Respondent 

Penal Code (Act XLVof 1860), 353, 868— Afadms 

Local Boards Act (V of 1884), e. 82, cl. (2)^lUegal die- 
trnint of doors of house — Assault tchile distraining^ 
Offenee. 

The act of a bill collector in distraining the doors 
of a house under section 82, clause (2), of the Madras 
Local Boards Act (V of 1884) is illegal, and if while 
so distraining, he is assaulted, an offence under section 
3.58, and not under section 353, of the Indian Penal 
Code Is committed 

PtirusJwtlnma v. Municipal Council of Bellarijf 
14 M. 467, followed. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the order of the 
Deputy Magistrate of Ranipet Division, in 
Criminal Appeal tNo. 35 of 1913, preferred 
against that of the Stationary Sub-Magistrate 
of Walajah, in Calendar Case No. 128 of 
1913. 

Mr. T. Ananda Rao, for the Petitioner. 

Mr. P. P. Grants for the Government. 

ORDER. — It is clear to me that the doors 
ought not to have been distrained under 
section 82, clause (2) («), of the Local Boards 
Act, as they are not moveables [see the 
definition of immoveable in General Clauses 
Act and also Purmhottama v. Municipal 
Council of Bellary (1) on the interpretation 
of the analogous section in the District 
Municipalities Act]. The bill collector was, 
therefore, not acting in the lawful discharge 
of any duty imposed on him as a public 
servant when be proceeded to distrain the 
doors. The conviction under section 353 
cannot, therefore, stand. 

It is unnecessary to consider the rather 
difficult question whether the Appellate 
Magistrate was precluded by section 556 of 
the Criminal Procedure Code from hearing 
the appeal, as I think that the Magistrate 
who tried the case in the first instance was 
justified on the evidence in his finding that 
the petitioner did assault the bill collector, 


( 1 ) 14 M. 467, 
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though the assault might have been com- 
mitted on sudden and grave provocation. 

I alter the conviction to one under section 
358, Indian Penal Code, and reduce the sen- 
tence to a nominal fine of three rupees. 

The balance of fine will be refunded. 

Collection altered. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Application No. 37 op 1914. 

April 14, 1914. 

Fresenti — Mr. Kanhaiya Lai, A. J. C. 

ALAUDDIN KHAN— Accused 
versus 

EMPE ROR — Complainant. 

Criminal Procedure Code (Act Vof 1898^, ss. 403, 41^7 
— Inquiry — Dischatye u'iihout making any judicial 
investigation into merits of complaint — Inquiry into 
same charge on second complaint. 

Whei*e a Magistrate discharged an accused person 
without making any judicial investigation into the 
merits of the complaint: 

Ileld, that he was competent to again inquire into 
the same charge on a second comiilaint. 

Appeal against the order of the Sessions 
Judge of Hardoi, dated 4th August 1913, 
upholding that of the Joint Magistrate, Hardoi, 
dated 13th June 1913. 

Mr. P. N, Itozdon, for the Applicant. 

The Oovemment Pleader, for the Crown. 

JUDGMENT. — The applicant, Alauddin 
Khan, has been convicted on a charge of 
selling charas without a license, punishable 
under section 60 of United Provinces Act 
IV of 1910. 

It appears that the accused was arrested 
and sent up for trial by the Sub-Inspector 
of Police, but the Magistrate refused to 
take cognizance and discharged the accused 
from custody on the ground that no 
cognizance could be taken of the offence 
except on the report or complaint of an 
Excise Officer. It was subsequently brought 
to the notice of the Magistrate that the 
Sub-Inspector of Police was an Excise 
Officer within the meaning of section 70 of 
the said Act. He, therefore, started fresh 
proceedings under section 60 of Act IV 
of 1910 of his own motion and summoned the 
applicant to stand his trial on the said charge. 
' The evidence adduced by the prosecution 
was accepted by the trying Magistrate, 


who sentenced the applicant to a fine of 
Rs. 50 or in default to simple imprisonment 
for a period of six months. It is urged 
in revision that the trying Magistrate "was 
not competent to go behind his previous 
order of discharge and that the Sub- 
Inspector of Police was not an Excise 
officer within the meaning of section 70 
of the Excise Act. 

Under section 10, clause (2) (c), of the 
Excise Act the Local Government has 
invested all Police Officers with the powers 
specified in section 50 of the Act. Those 
powers authorize the Police Officers to 
arrest a person and to search and detain 
him for any offence under the Excise Act 
and the Sub-Inspector is, tlierefore, an 
Excise officer as defined in section 3, 
clause (/>), of tlio Act. 

The refusal of the Magistrate to take 
cognizance of the complaint does not bar 
a subsequent revival of the proceedings, 
because the complaint was dismissed on a 
preliminary ground. Under section 63 of 
the Code of Criminal Procedure a person 
who has been arrested by a Police Officer 
can be discharged undei* the special order 
of a Magistrate. Section 253 of the Code 
applies to cases where a discharge is 
made after recording evidence or examining 
the complainant on a finding that the 
charge is groundless. The explanation to 
section 403 provides that the dismissal of 
a complaint, the stopping of proceedings, 
under section 249, the discharge of the 
accused or an entry made upon a charge 
under section 273 is not an acquittal so 
as to operate as a bar to fresh proceed- 
ings. The explanation appended to section 

215 of Act X of 1872 provided that an 
order of discharge would not bar the 
revival of a prosecution for the same 
offence, but those words wore omitted from 
the subsequent Codes. In Mir Ahwad 
Hossein v. Mahomed Ashari (1) it was 
held by a Full Bench, Ghose, J., dis- 
senting, that a Magistrate in a warrant 
ca.se having passed an order of discharge 
was competent to take fresh proceedings and 
issue process against the accused in respect 
of the same offence, without an order for 
further inquiry being passed under section 
437 of the Criminal Procedure Code having 

(I) 29 0. 720; 6 C. W. N. 638 (F. B.). 
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the effect of setting aside such order of dis- 
charge. In Emperor v. Chinna KaJiappa 
Gounden (2) a Full Bench of the Madras 
High Court held, Subramani Ayyar and 
Davies, JJ., dissenting, that a dismissal of a 
complaint under section 203 did not bar a 
fresh prosecution. In William Cecil Keynier v. 
Empenrr (3) Banorji and Ryvcs, JJ., held 
that the Magistrate who tried and discharged 
an accused person on a particular charge 
was competent to again inquire into the 
same charge on a second complaint. 
Whether he can do so on the discovery of 
new evidence or otherwise where an order 
of discharge is passed on the merits, he can 
at all events do so where there has been no 
judicial investigation by the Magistrate on 
the merits of the complaint, for in the latter 
event there is no judgment or adjudication 
after trial within the meaning of sections 3bb 
and 369 of the Code. 

The application is, therefore, rejected. 

Application rejected. 

(2) 29 M. 126; 16 M. L J. 79, 1 M. L. T. 31, 3 Or. 
L. .1. 274 {F. B.). 

(3) 22 Ind. Cas. 145; 12 A. L. J. 1; 15 Cr. L. J. 1; 
30 A. 53. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1088 of 1913. 

January 9, 1914. 

F resent: — Mr. Justice Kensington. 

BALLIA AND ANOTHER — CONVlCTS — 
Petitioners 
versus 

EMPEROR — Prosecutor — Respondent. 

Venal Code {Act XLV of 1860), 363 — ichen 

vot liable for I'ldnappiny hix oien c/uZd — Kumhar, 
ichethcr hoitndhij strict Jlindn, hair. 

M, a Kumh'tfj betrothed his minor daughter to a 
ininorsonof R Later on B objeeted to tin* niurriago 
when arranged and in consequence 3/ married the girl 
to C, a minor. Tlie girl returned almost immediately 
to thd house of her father and was made over to D. 

On this B was convicted under section 363, Indian 
Penal Code, and M under section 363/109, Indian 
Penal Code: 

Held, that strict Hindu Law on the subject could 
not bo applied to the parties and that neither B nor 
M had committed any offence. 

In such a case oven if it be supposed that a 
technical offence has been committed, only a nominal 
sentence is approjiriate. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Sessions Judge, Ferozepore Division, 
dated the 7th April 1913, affirming that of 
the Magistrate, first Class, Ferozepore, dated 


the 5th Mai*ch 1913, convicting the petitioners, 

Mr. Nand Lai, for the Petitioners. 

Mr. [iadar-nd-JHn Kureshi, for the Respond- 
ent. 

JUDGMENT.— This is a confusing case, 
but the essential facts are simple enough. 

The parties are Knniliars. Mamraj, aged 
50 originally betrothed his minor daughter 
to the minor son of Ballia. Later on Ballia 
objected to tlie marriage when arranged, and 
in consequence Mamraj is said to have 
married the girl to the complainant (a minor) 
on the 15th March 1911. There is some 
doubt wliether this was a valid marriage or 
a mere form intended to bring pressure on 
Ballia, ])ut for present purposes I will take 
it that the marriage ceremony was gone 
through. 

The girl returned almost immediately to 
the house of her father Mamraj, and nine 
months later was by him made over to Ballia 
on the ground that the marriage had really 
been with Ballia’s son. 

On this Ballia has been convicted under 
section 363 and Mamraj under section 
363/109, and both have been heavily 
sentenced. 

The offence supposed to have been com- 
mitted was a matter which concerned the 
Civil Courts rather than the Criminal, and 
even if it be assumed that the convicts 
technically committed a criminal offence 
much more nominal sentences would have 
been appropriate. 

But I cannot agree with the lower Courts, 
who seem also to have had considerable 
doubt on the point, that either Ballia or 
Mamraj can be rightly convicted of kidnapp- 
ing. The complainant can hardly under 
the peculiar circumstances of the case be 
treated as the girl’s guardian, and whatever 
impropriety the girl’s father may have 
committed it is absurd to treat either him 
or Ballia as guilty of having been engaged 
in kidnapping. Rightly or wrongly the 
girl’s father himself chose to treat her as 
married into Ballia’s family, and he did not 
remove her from guardianship, legal or 
constructive, of any one but himself. Con- 
sidering the status of the parties concerned 
it is not possible to apply the elaborate 
theories of strict Hindu Law. 

i do not myself think that either Ballia 
or Mamraj have committed any criminal 
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t)ffencG, but if they did they have been more 
than sufficiently punished by the imprison- 
ment already undergone. They have certainly 
not kidnapped the girl. 

The ’ revision is, therefore, allowed. The 
convictions of Ballia and Mamraj are .set 
aside. They are acquitted and will be 
released. Ballia’s fine of Rs. 100 will also 
be refunded, if paid. 

Revision allotved. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

, Criminal Appkal No. 145 op 1914. 

August 26, 1914. 

Present: — Mr. Stuart, J. C. 

BAIJ NATH and others — Appellants 
versus 

EMPEROR — Re spoxDE nt. 

Penal Code (Act XLV of 1860), s. 301 -Lnuftd 
guardian — Hindu girl^ eufitody of — Pcteni'd uncJeH, 
setting up ad verse title, hidnapping by — (hinidians and 
Wards Act (171/ 1890) — Order by Deputy Magis. 
trate making over minor to lavftd guardian, ultra 
Tires. 

Whore an orphan minor Hindu ^irl, who was 
entrusted to the care of her maternal uncles and hail 
obtained mutation in her fav'our of certain property 
which W'as claimed by her paternal uncles, after 
having lived for 18 months with the maternal uncles, 
was forcibly carried away by her paternal uncles and 
was caused to be married: 

Held, that tho p.itcrnal uncles were rightly convict- 
ed under section 361 of the Penal Code, 

Held, also, that though under tho Hindu La>v, 
paternal uncles are preferential guardians to mater- 
nal uncles, wliero paternal uncles claim an interest in 
tho minor’s property adverse to her, they are not en- 
titled to the custody of the minor’s person under 
tho provisions of Act VIII of 1890. 

Held, further, that the iwder of tho Deputy 
Magistrate making over tho girl to the maternal 
uncles on certain conditions and entrusting the 
girl to a trustee until those conditions were fulfilled, 
was ultra vires, and it was open to them to take 
Buoh legal steps for the minor’s custody as they 
thought fit. 

Appeal against the order of the Ses.sion.s 
Judge, Lucknow, dated 6th July 1914, 
apholding that of the Deputy Magistrate 
>f Unao, dated 25th May 1914. 

Mr. St. G. H. S. Jacksony for the Appel- 
ant.s. 

The Government Pleader , for the Respond- 
ent. 

JUDGMENT. — The facta, as found by 
he learned Deputy Magistrate and the 
aarned Seflsion.s Judge, are that the girl 
lahodra was daughter of Gaya Prasad. 


Her mother predecea.sed her father. Her 
father married Sukhdei as his second wife. 
Gaya Prasad predecea.sed Sukhdei. Sahodra 
remained in the charge of Sukhdei, and 
on the latter’.s death the girl was made 
over to the custody of her maternal uncles. 
On the death of Sukhdei Sahodra’s paternal 
uncles endeavoured to obtain possession of 
certain property which was claimed on 
behalf of the girl. The girl has succeeded 
in obtaining mutation in respect of this 
property. After she had obtained mutation 
and while she was in the custody of her 
maternal uncles, being then a minor, the 
applicants who represent the paternal uncles 
forcibly carried her of^ from the custody 
of the maternal uncles, and it is alleged 
that she has since been married. The 
Courts found that the girl did not consent 
to her removal, in spite of the fact that 
she subsequently deposed to having been 
taken away at her own request. I see no 
reason to differ in any way from the 
finding of the Courts below as to the 
facts. In the grounds of revision it is 
urged that the paternal uncles Avore 
entitled to tho guardianship of tho girl 
under the provisions of the Hindu Law, 
and that in view of this circumstance 
no offence Avas committed in removing her 
from tho custody of her maternal uncles. 
According to the provisions of the Hindu 
Law tho paternal uncles Avould ordinarily have 
been entitled to the guardianship of the 
girl. But in tho peculiar circumstances of 
this case and in view of the fact that 
they were endeavouring to obtain tho 
property left by her deceased father against 
her, it is more than doubtful whether 
they would have been permitted to retain 
custody of her person or her property, had 
their claims to such custody been contested 
under the provisions of Act VTII of 1890, 
and it is satisfactorily established that the 
girl had been permitted for 18 months or 
more to remain in the custody of her 
maternal uncles without objection on the 
part of anybody. Such being the case 
1 find that her maternal uncles were lawfully 
entrusted with her care and custody under 
the provisions of section 361 of the Indian 
Penal Code, and that the offence of 
kidnapping was committed. Admitting that 
the man to whom she is alleged to have 
been married was considered a sqitJvblq 
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husband by her step-mother, the convic- 
tions remain perfectly good. The applicants 
had no justification for their action, and I 
find it impossible to believe that they wore 
actuated in what they did by any desire 
to benefit the minor girl. I find that the 
convictions both with regard to the offence 
of kidnapping and the offence of rioting 
are supported by the evidence upon 
the record, and are good and legal con- 
victions. I do not consider the sentences 
excessive. The action of the applicants 
was most reprehensible, and their motives 
were of the most sordid nature. I, there- 
fore, refuse to interfere with either the 
convictions or the sentences. But I do not 
find that the order from the words ‘ Miisain- 
mat Sahodra shall be made over to the 
care of Baij Nath” down to “under the 
care of the trustee on his existing bond”* can 
be upheld. 

I, therefore, set aside that portion of the 
Deputy Magistrate’s order. It will be open 
to the maternal uncles to take such legal 
action as they may think fit with regard to 
the custody of the person of the jninor. 

App eal di smissed, 

* The order referred to is as follows: “JlfMsnm- 
mat Sahodra shall be made over to the care of 
Baij Nath, her matonil uncle, on his furnishing a 
security of Rs. 6,000 within a month of this date, 
with tho conditions that he will safely keep the 
girl, and shall not marry her to anybody, except 
with the permission of the District Judge and 
after obtaining from him a certificate of guardianship 
against Jhandeshar, Jasodanandan, Baij Nath the 
accused, Suraj Bali and Thakur Prasad. If tho 
security be not furnished within this date, the 
girl shall be made over to the care of Jhandeshar 
and his family. This order shall not bo carried 
out until tho period for appeal is over or if the 
appeal is filed, it is upheld in appeal. Tn the 
meantime the girl shall remain under the care of tho 
trustee on his existing bond.” 


MADRAS HIGH COURT. 

Criminal Revision Case No. 49 op 1914. 
Criminal Revision Petition No. 42 
OP 1914. 

September 21, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 
ANANTHARAMA VADHIAR— Com- 
PLAiNANT — P etitioner 
versus 

MUTHIA TEVAN and others — Accused — 
Respondents. 

Qnn\inal Procedure Code (^Act V of 1998), s. 495--< 


Circle Inspector permitted to conduct proeecuHont 
irhether can withdraw. 

A Police Circle Inspector who is permitted to 
conduct a prosecution can withdraw it as well with 
the permission of the trying Magistrate under 
section 495 of tho Code of Criminal Procedure. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Sessions Court of Tinnevelly, in 
Criminal Revision Case No. 26 of 1913, dated 
27th October 1913, preferred against the 
order of discharge made by the Joint First Class 
Magistrate of Shermadevi, in Calendar Case 
No. 67 of 1912. 

Mr. L. 8. Veeraraghava Aiyar, for the 
Petitioner. 

The Public Prosecutor, for the Government. 

Mr. T. Rangachariar (with him Messrs. 
A. Swaminaiha Aiyar and K. Parthasaradhy 
Aiyangar), for the Accused. 

ORDER. — In this case the Police of Sher- 
madevi on the information of the petitioner, 
Anantharama Vadhiar, submitted a charge- 
sheet to the Joint First Class Magistrate of 
Shermadevi charging four persons, three of 
them with robbery under section 394, Indian 
Penal Code, and the fourth with the abetment 
of that offence. After four witnesses had 
been examined for the prosecution by the 
Police Circle Inspector and after certain 
other proceedings and after an infructuous 
petition for the transfer of the case made 
to the District Magistrate, the said Police 
Inspector of Ambasamudram Circle put in a 
petition on the 10th April 1913 to the Joint 
First Class Magistrate for permission to with- 
draw the charge against the accused. Tho 
Joint Magistrate on the 12th April 1913 
accepted the petition as one filed under sec- 
tion 494 of the Criminal Procedure Code 
read with section 495, clause 2, and granted 
the permission sought for and discharged the 
accused under section 494, clause (a). It is 
against this order of discharge that the 
present revision petition has been filed by 
Anantharama Vadhiar. 

I admitted the revision petition because 
the 2nd ground mentioned in the revision 
memorandum, namely, that the Police had 
no power to withdraw from the prosecution 
and that the lower Court had no power to 
sanction such withdrawal, appeared to raise 
an arguable point of law. Notice was ac- 
cordingly given to the Public Pixisecutoy 
^n4 to th^ accused, 



842 


INDIAN CASES. 


[19U 


ANANTHABAMA VADHIAB V, MUTHIA TBVAN. 

I have now heard again the learned Vakil 
who appeared for Aiiantharama Vadhiar 
and have also heard the learned Public Pro- 
secutor and the learned Vakil for the 
accused and I have further considered the 
matter. Section 494 of the Criminal Pro- 
cedure Code says that any Public Prosecutor 
appointed by the Government may, with 
the consent of the Court, withdraw from 
the prosecution before the case reaches what 
may be called the final stage. Section 495 
is divided into two clauses, 1 and 2. The 
first clause says that any Magistrate may 
permit the prosecution to be conducted by 
any person other than an officer of Police 
below a rank to be prescribed by the Local 
Government etc., but that no person other 
than the Advocate-General, Standing Counsel, 
a Government Solicitor, Public Prosecutor 
or other offic^er generally or specially em- 
powered by the Lt)cal Government in this 
behalf shall be entitled to conduct the pro- 
secution without such permission. Clause 2 
of section 495 says that “any such officer” 
shall have the like power of withdrawing 
from the prosecution as is provided by sec- 
tion 494. 

I take it that the first sentence in the first 
clause of section 495, which sentence (I agree 
with the learned Public Prosecutor in think- 
ing) is worded awkwardly, means (a) that a 
Magistrate may permit the prosecution to be 
conducted by any person other than a Police 
Officer, (h) that the Magistrate might permit 
the prosecution to be conducted even by a 
Police Officer if he is not below a rank 
prescribed by the Local Government with the 
previous sanction of the Governor- General 
in Council. 

On the 30th June 1887, the Government 
of India gave sanction to the Local Govern- 
ment empowering Police Officers in the 
Madras Presidency not below the rank 
of a first class Head Constable in charge 
of a Police Station to conduct the prosecu- 
tion of cases. The Local Government on 
the 19th July 1887 accordingly empowered 
all officers of Police of and above the rank 
of a first class Police Head Constable in 
charge of a Poliee Station to conduct 
prosecutions. I take it that by this notifica- 
tion all such superior Police Officers were 
generally empowered by the Local Govern- 
ment to conduct, prosecution without even 
the permission of the Magistrate under 


the 2nd sentence of clause 1 of soctiom 
495. 

When I admitted this petition, I was 
not aware of this notification of 1887. If 
this notification is still in force, the Circle 
Inspector who withdrew the prosecution in 
the present case is an officer generally 
empowered within the meaning of the second 
sentence, clause 1, of section 495 and he is, 
therefore, entitled under clause 2 of that 
same section to withdraw from the prosecu- 
tion with tlie permission of the Court as 
mentioned in section 494. It was, however, 
suggested by the petitioner’s Vakil tluit 
the Local Government’s order of 19th 
July 1887 was cancelled by subsequent pro- 
ceedings passed at or about the time when 
special Prosecuting Inspectors were appoint- 
ed. Ho was, however, unable to refer 
me to say such repealing order or notifica- 
tion and I find on a perusal of Rule 38 of 
the Criminal Rules of Practice and also 
Appeiulex HI, page 299, in the authorised 
edition of 1910, that Government order of 
19th July 1887 seems to be still in force. 
I am, therefore, of opinion that the Circle 
Inspector of Police who conducted tjie pro- 
secution in this case had the power, with 
the consent of the trying Magistrate, to with- 
draw the case. 

Then it was argued by Mr. L. S. Veerara- 
ghava Aiyar who appeared for Anantharama 
Vadhiar that the Magistrate was wrong in 
the circumstances of this case in having given 
his consent to the withdrawal of the pro- 
secution and that 1 ought to revise the 
action of the Magistrate in giving such 
consent. Mr. T. Rangachariar wlio appeared 
fir the accused contended on the other 
side that the High Court had no power to 
interfere in revision with the discretion of 
tlie Magistrate in giving his consent to the 
withdrawal. In a similar case [/w re 
Sndayan (l)j a Division Bench of this 
Court held that “ as the Judge is not 
called on to give any reasons for his 
action, the High Court had no means of 
ascertaining what the reasons were and 
the High Court has no power to interfere 
with the order of acquittal”, which had 
been passed in that case. I find, however, 
that the learned Judges who constituted 
the Division Bench did not sanction the 

(4) 4 Ind. Cas. 1126} 6 M. L. T.1216. 
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decision in that case being reported in the 
authorized reports. In their judgment they 
referred to an earlier decision in Criminal 
Revision Case No. 274 of 1907 in which 
this Court did interfere in revision with 
the consent granted by the lower Court 
to the Avithdrawal of a prosecution, but the 
learned Judges dissented from that earlier 
ruling. Ill these circumstances, 1 do not 
wish to express any final opinion on the 
question whether this Court has got the 
power to interfere in revision with the discre- 
tion of the Magistrate in giving the consent 
to the withdrawal. 

Assuming, then, without deciding that 
this Court has got such power, I am not 
satisfied that this is a fit case in which 
that pow'or should be exercised for the 
purpose of ro-starting the withdrawn pro- 
secution. I, therefore, reject this petition. 

Petition rejected. 


OUCII JUDICIAL COMMISSIONER’S 
COURT. 

CRIMINAL Ai’PEALS Nos. 109 AND 112 OF 1914. 
April 28, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C. 
AREAS QULl KHAN— Accused 
versus 

EMPEROR — Prosecutor. 

Evidence — Uandivntingj idmilaritij o/, how far cri- 
dencc of forgery Several offcnceitf whether forming name 
transact ion, substantial test to determine-^ Conviction 
whether can he hosed on suspicion. 

Similarity of handwriting affords some assistance in 
detomuning wliethor tlie ovidonce adduced to con- 
nect a certain person with the forgery can bo believed 
but tlio test is by no means safe or certain, the pro- 
secution should show that the accused was the 
only ])erson who could have written the forged docu- 
ment. 

Snicant v. Emperor, 2 A. L. J. 444; 2 Cr. L. J. 363; 
halta Prasad v. Eni^ror, 6 Ind. Cas. 366; 13 0. C. 1; 
J Cr. L. J. 114; Kali Charan Muherji v. Emperor, 2 
Ind. Cas. 164; 6 A. L. J. 184; 9 Cr. L. J. 498, fol- 
lowed 

The real and substantial test by which to detemine 
whether sevcml ofifences are so connected as to 
form the same transaction, depends on whether 
they are so related to one another in point of pur- 
pose, as cause and effect or as principal and 
subsidiary acts as to constitute one continuous 
action, irrespective of the persons by whom the 
same may have been committed. 

No oonviotion can bo based on mere suspicion, 
and the indication afforded by the interest of the 


party concerned may in cases, where a trap is laid 
by the other, lead to misleading results. 

Appeal against the order of the Sessions 
Judge, Lucknow, dated 18th Eebruary 
1914. 

Messrs. Mumtaz Husain and Ali Amat, for 
the Appellant. 

Babu Nagemlro Nath Ohoshal and Pandit 
Jagat Narain, for tlie Crown. 

JUDGMENT. — Ahmad Husain was a 
Vaccination Clerk in the Municipal Office 
of Lucknow. He is charged with the forgery 
of an entry in the chanhidar's register of 
births and deaths for 1904 and of a docu- 
ment purporting to be a copy of the same, 
with intent that it might be used to support 
a claim then pending before the Wasika 
Officer. Abbas Quli Khan is charged with 
the abetment of tlie forgery of the entry in 
the register of births and deaths above- 
mentioned and with using the copy of an 
extract from the said register as genuine 
knowing it to be forged. The learned Ses- 
sions Judge has convicted both the accused 
and sentenced them to rigorous imprisonment 
for three years on each of the charges, the 
sentences to run concurrently. 

Tlie prosecution arose out of certain pro- 
cecdings pending before the Wasika Officer 
in connection with the claims made by 
Mifsammnt Sikandar Ara Amina Begam, 
widow of Jamshed Mirza, on behalf of herself 
and her minor son, Dilawar Husain, alias 
Tmddan Saheb, and her two daughters, and 
by Mnsavimat Qureshia Begam, the alleged 
mutai wife of Jamshed Mirza, on behalf of 
her minor son, Dulare Mirza, alias Babba 
Saheb, to a Wasika allowance of Rs. 140-2-3 
standing in the name of Jamshed Mirza 
deceased. The title of Musammat Sikandar 
Ara Amina Begam and her son and daughters 
by inheritance fi*om Jamshed Mirza was not 
disputed. The status of Musammat Qureshia 
Begam, as the mutai wife of Jamshed Mirza, 
and of Dulare Mirza, who claimed to be 
the son of Jamshed Mirza by her, was 
denied. The question at issue before the 
Wasika Officer was, whether Musammat 
Qureshia Begam was the mutai wife of 
Jamshed Mirza and whether Dulare Mirza 
alias Babba Saheb >vas born of her by 
Jamshed Mirza or by a Darogha named Mir 
Bahadur Husain in the service of Jamshed 
Mirza. The case of Musammat Sikandar 
Aira Amina Begam was prosecuted by her 
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agents, Raza Husain and Baqar Mirza, while 
that of Musammat Qureshia Begam by Abbas 
Quli Khan and Mahesh Prasad. 

On the 26th February 1913 Baqar Mirza 
applied for the inspection of the registers of 
births and deaths relating to Mohallas 
Beruni Khandak and Talab Gangni Shukul 
for 1902 to 1904, and according to the evi- 
dence made an inspection of those registers 
on two successive dates. Abdul Aziz, tha 
Statistical Clerk of the Municipal Office, states 
that the chaukidar's registers of births and 
deaths for the mohallas in question were 
not then found, but there is no note of that 
fact on the application for inspection which 
bears an endorsement that tlie inspection 
was gininted and a charge of lie. 1 
was levied for the same (Exhibit 12). 
Baqar Mirza subsequently applied for a copy 
of an extract from the chaukidar's register 
of births and deaths, dated the 22nd November 
1903, and obtained it on the 5th March 
1913 (Exhibit 10). Armed with that 
copy he applied to the Wasika Officer for 
the production of the chaiikidar's register of 
births and deaths for Mohalln Talab Gangni 
Shukul, appertaining to the year 1903, to 
establish that a son was born to Darogha 
Mir Bahadur Husain on the 22nd November 
1903. 

Meanwhile Abbas Quli Khan applied to 
the Municipal Office for the inspection of 
the register of births and deaths of the 
mohalla in question for the year 1904. The 
application for inspection is not forthcoming, 
but it appears from the evidence of Abdul 
Aziz that the chankidar's register of births 
and deaths for 1904 could not be traced in 
the office. A requisition was thereupon 
sent to the Police Office at Hazrat Ganj on 
the 18th March 1913, asking that the re- 
maining registers of births and deaths of the 
Qandhari Bazar outpost, to which Mohalla 
Talab Gangni Shukul appertained, for 1901 
to 1911 might be sent to the Municipal 
Office (Exhibit 23). The reply of the Police 
Office to this requisition was that there wore no 
such registers left in the office. It appears 
that in February 1912 the work of record- 
ing births and deaths was transferred from 
the Police to the Municipal Department, and 
such registers as the Police then had at the 
Police Station were sent on to the Municipal 
Office for custody. Abbas Quli Khan was, 
therefore, unable to obtain an inspection. 


tl9U 


On the 17th April 1913 he made a formal 
application for a copy of the entries from 
the 18th to the 4th October 1901 in the 
register of births relating to Mohalla Talab 
Gangni Shukul, which then appertained to 
Thana Ganesh Ganj (Exhibit 14). A copy of 
(Exhibit 11) was prepared by Ahmad 
Husain, one of the accused in this case, 
and made over to Abbas Quli Khan some 
time in April 1913. Ahmad Husain took 
care not to sign his name in the copy as 
its copyist. The copy was signed by Dr. 
Aurora, the Municipal Health Officer, and 
was attested as a true copy by Mr. 
Botting, the Secretary of the Municipal 
Board. There is nothing in the copy to 
show by whom it was compared. The 
original register from which this copy is 
alleged to have been made, is not now forth- 
coming. The Wasika Officer before whom 
the above copy was produced by Abbas 
Quli Khan summoned the original for his 
inspection. A register purporting to be 
the register of births (Exhibit 16) was 
then produced before him by Abdul Aziz, 
the Statistical Clerk, but the entry dated 
the 2nd October 1904 in that register 
did not agree with the entry made in the 
copy granted to Abbas Quli Khan (Exhibit 
11) above referred to. 

The register for 1904 produced by Abdul 
Aziz before the Wasika Officer (Exhibit 15) 
is in a printed form marked Sanitary 
Form No. 9 of 1904” and bearing on ohcIi 
page 5 columns, desgined to contain the 
following particulars : — 

1. Number. 

2. Year and date of bi^h. 

3. Name of the father or head of the 
family and caste. 

4. vSon or daughter. 

5. Signature of the clerk with date. 

The procedure in vogue at the time 
when the above entry purports to have been 
made, was that the chaukidar was to enter 
the births in his own register, which was 
kept in Sanitary Form No. 9, and to 
communicate the same to the clerk-in- 
charge of the Police outpost, who used 
to acknowledge receipt of the report in 
the last column of the chauhidar's register 
and keep a separate and bigger register 
himself for all the mohallas appertaining 
to his ckauki, The copy granted to Ahba$ 
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Quli Khan contains the same number of 
columns, but with entirely different head- 
ings. It does not for instance contain any 
column, showing the number of the house 
where the birth took place, but provides 
a column for remarks. The order in which 
the headings figure in the copy are ; — 

1. Date of birth, 

2. Name of the person in whose family 

birth took place. 

3. Son or daughter. 

4. Kesidence. 

5. Remarks. 

Abdul Aziz states that when the Wasika 
Officer summoned the original register 
from which the above copy purported in 
have been made, a search was directed 
and the chaukuhtr'a pocket icgister (Exhibit 
Id) was then made over to him by Ahmad 
Husain accused as a register from which 
the said copy had been made. There is 
so much variation, however, between the 
said register, which is in a printed form, 
and the copy that it is difficult to believe 
tliat the copy was made from that register. 
The entries and the words used in the 
two do not tally, and there are obvious 
alterations of the year of birth throughout 
several pages, on one of which the disputed 
entry occurs, from 1902 or 1907 into 1904. 
On comparing this chankidars pocket book 
(Exhibit 16) with the register of births 
maintained by the Police in the year 
1907, the entries on pages 5 and 6 seem 
to tally exactly wdth the entries in the 
Police register, showing thereby that these 
two pages have been taken from the chauki- 
dar's pocket book for another year and inserted 
in the book (Exhibit 16) to make it appear 
that the said birth took place in 1904. 
At page 5 of this pocket book, there are 
some marks of rubbing or erasure, where 
the disputed entry, showing the birth of 
Banne Saheb to Nawab Shahanshah Dulha, 
j.s entered. The entry is, undoubtedly, a 
forgery, but it is not possible to say that 
the copy (Exhibit 11) was made from that 
book, for no one would forge an original 
which would falsify his copy. If tho 
pocket book was intended to be forged, 
it would have been forged so as to tally 
with tho copy, or a copy would have 
been*, granted so as to tally with tho 
forged original* The conclusion to which 


one is forced, therefore, is that the copy 
itself was granted from a supposed original 
which had no existence and that the copy 
was a hetitious document forged for the 
purpose of providing evidence in support 
of the claim of Nawab Banne Baheb, the 
alleged son of Musammat Qureshia Begam 
by Jamshed Mirza. In the copy (Exhibit 
11) as well as in the pocket book (Exhibit 
16), Nawab Banne Saheb son of Nawab 
Shahanshah Dulha is entered in the column 
where the name of the father or head 
of the family in which tlie birth took 
place should have been entered. A child 
is not usually named immediately at the 
time of his birth, and it is surprising 
that instead of the name of the father 
the name of the child newly born should 
liave l)een entered in the said column. 
There is nothing to account for the 
difference between the headings and columns 
borne by the copy and the headings and 
columns which were admittedly in use in 
1903 and 1904 according to Exhibits 15 
and 16 filed. Tliere is, moreover, internal 
evidence afforded by the copy itself that 
it was fictitiously prepared and had no 
genuine original, for in the year 1904 
Mohalla Talab Gangni Shukul appertained 
to Thana Granesh Ganj and formed no part 
of Police Circle Hazrat Granj to which it 
has since been transferred, while column 
4 of the copy describes that mohalla as 
appertaining to the latter. Tho copy was 
prepared by Ahmad Husain and was in- 
tentionally forged to help the claim of 
Banne Balieb, son of Musammat Qureshia 
Begam, and he is, therefore, guilty of an 
offence under section 468 of the Indian 
Penal Code. 

There is no reliable evidence, however, 
to show by whom the forged entry in 
Exhibit 16 was written. The alleged 
similarity of handwriting is not very marked 
and cannot be absolutely trusted. Similarity 
of handwriting affords some assistance in 
determining whether the evidence adduced 
to connect a certain por.son with the forgery 
can be believed, but the test is by no means 
safe or certain. 

In Srikant v. Emperor (1) where it 
was sought to convict a clerk employed in 
an office of forgery upon the supposed 

(1) 2 A. L. J. 444, • 2 Cr* L. J. 352, 
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similarity between his handwriting and that 
of some fragmentary pieces of writing upon 
which the charge was based, it was held 
that the prosecution should make an attempt 
to show that the accused was the only man 
in the office who could have written the 
forged document. The decisions in Lalta 
Prasad v. Emperor (2) and Kali Ohai'an 
Mnkerji v. Emperor (3) emphasise the same 
rule. There is no evidenco in this case to 
show by whom the disputed entry or 
alterations in Exhibit 16 were made and 
the charge of forgery against Ahmad 
Husain in regard to that register cannot 
be sustained. 

There is similarly no evidence to prove 
that Abbas Quli Khan abetted the forgery 
of that entry. It was probably to tlie 
interest of his employer to get the forgery 
made if she was anxious to concoct evidence 
in support of her son’s title. But if she 
had more than one agent, the conviction 
of Abbas Quli Khan on a charge of 
abetment of forgery, in the absence of 
specific evidence to show that lie got the 
forgery made, cannot be uphold. Abbas 
Quli Khan was, moreover, not likely to forge 
an original which would destory or nullify 
the copy granted to liim. There is no 
evidence to show that Abbas Quli Khan 
was aware that the certified copy was 
made from a forged register or from a 
register which had no real existence. The 
signatures of Dr. Aurora, the Health Officer, 
and of Mr. Botting, the Municipal Secretary, 
were sufficient to justify him in believing 
that the copy was one that could be safely 
used. No conviction can be based on mere 
suspicion, and the indication afforded by the 
interest of the party concerned may in cases, 
where a trap is laid by the other, lead to 
misleading results. The charges against 
Abbas Quli Khan under sections 466/109 
and 471 of the Indian Penal Code, therefore, 
fail. 

The question of misjoinder raised under 
the circumstances on behalf of the appellants 
ceases to be of any importance. The forgery 
of the chaukidar^s pocket register and the 
use of the certified copy formed a series of 
transactions in which the persona forging 
and those abetting them could be jointly 

(2) 6 Ind. Cas. 365; 13 0. 0. 1; 11 Cr. L..J. 114 

(3) 2 Iiid. Caw 154; 6 A. L. J. 184; 9 Cr. L. J. 498. 


tried. The I times may have been different, 
but as observed in Emperor v. Shrufalli (4) 
there may be a continuity and a community 
of purpose. The real and substantial test by 
which to dotermine whether several offences 
are so connected as to form the same trans- 
action, depends on whether they are so relat- 
ed to one another in point of purpose, or as 
cause and effect or as principal and subsidiary 
acts, as to constitute one continuous action. 
The circumstances of the present case suggest 
a community or continuity of purpose in 
different acts constituting the forgery 
irrespective of the persons by whom the same 
may have been committed. 

I accordingly uphold the conviction and 
sentence passed on Ahmad Husain under 
section 468 of the Indian Penal Code in 
regard to Exhibit 11 and set aside his con- 
viction under section 466 of the Code. The 
conviction and sentence passed on Abbas Quli 
Khan is set aside and ho will bo set at 
liberty. 

('onvidion upheld. 

(4) 27 B. 135; 4 Bom. L. R. 390. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

CRIMINAli Rkferknm’p: No. 25 OF 1914. 

June 15, 1914. 

Present'. — Mr. Kanhaiya Lai, A. J. C., and 
Mr. Kendall, A. J. C. 

EMPEROR THuoi:(ai DAULAT— 
Applicant 
versus 

Musammat JADI — Opposite Party. 

Crimival Procedure Code (Act V of 1898), 488— 

Maintenance allowance paid by Muhammadan — Sah- 
neqnent divorce^ effect of. 

Where a Magistrate made an order under section 
488, Criminal Procedure Code, directing aMuliamma- 
dan to pay a ceriain montldy allowance towards the 
maintenance of his wife: 

Ileldy that on a subsequent divorce of liis wife by 
the husband that order became functus officio. 

Criminal reference by the Sessions Judge 
of Gonda, on revision against the order of the 
Joint Magistrate, Gonda, dated 11th Septem- 
ber 1913. 

The Government Pleader, for the Crown. 

Mr. Ahdnl llauof, for Daulat, Applicant. 
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EMPEROR V, ,IADI. 

Mr. Shauhat Ali^ for Jadi, Opposite Party. 
JUDGMENT.— On the 12th August 1910 
one Daulat was ordered by the Joint Magis- 
trate of Gonda to pay a certain monthly 
allowance towards the maintenance of his 
wife. Proceedings had been instituted on her 
application and Daulat at that time pleaded 
that he had divorced her. Tliis plea he was 
unable to prove. On the fjth of August 
1918 Musammat Jadi applied to the Joint 
Magistrate for recovery of eight months’ 
arrears of maintenance. On this Daulat 
filed an objection to tlio effect that eight 
months ago he had divorced his wife in the 
presence of witnesses, and that a deed of 
divoi’co had been duly executed and register- 
ed; and he asked that the order for 
maintenance should be set aside. The 
Magistrate declined to consider his applica- 
tion, on the ground that it came under no 
stated exception to section 488, and a Avar- 
rant for realization of arrears of maintenance 
was ordered to be issued. 

The learned Ses.sions Judge of Gonda has 
submitted the order of the Magistrate to this 
Court, recording his own opinion that the 
order is Avrong and should be set aside. 

It is argued on behalf of Daulat that if lie 
succeeds in proving that tlie Avoman has 
ceased to be his wife, then the Magistrate 
should no longer enforce the maintenance 
order. For Musammat Jadi it is argued that 
an order of maintenance having been passed 
in her favour, it cannot bo cancelled, except 
on proof that she is living in adultery, or 
that without sufiicient reason she refuses to 
live Avith her husband, or tliat they are living 
separately by mutual consent, under section 
488 (5) of the Code of Criminal Procedure. 
In Mahbuban v. Fakir Bakhsh (1) Kiiox^ J., 
held that an order for maintenance under 
section 488 could only be concluded under the 
provisions of tliat section itself and not by 
invocation of the Muhammadan Luav; and in 
the case reported as Shah Abu Ilyas v. lllfaf 
Bibi (2) ^le held that when an order 
for maintenance has been passed it is not for 
a Court enforcing that order to consider any 
point other than the identity of the parties, 
and the non-payment of the allowance due. 
This case was decided by a Bench of three 
Judges and the opinion of the other two, avIio 

(1) X6 A. 143. 

(2) 19 A. 50; A. W.N. (1896) 173. 


did not agree with Knox, J., prevailed. The 
learned Judicial Commissioner, taking the 
same view as that taken by Mr. Justice Knox, 
which is opposed to the vieAV taken by this 
Court in Amir Mirza v. Musammat Imaman 
(8), has referred the question to a Bench. 

The matter does not appear to us to present 
any difficulty. The Code of Criminal 
Procedure, Chapter XXXVI, provides for the 
case of a person who, having sufficient means, 
neglects or refuses to maintain his wife ; and 
under section 488 certain Magistrates, on proof 
of such neglect or refusal, may order such 
person to make a montljly alloAvance for the 
maintenance of his wife. We do not see how 
this order can be equitably enforced when 
there is no wife remaining to be maintained. 
The fact that the powers of divorce given by 
the Muhammadan LaAv may so be exercised as 
to sometimes defeat the intention of the Legis- 
lature, cannot affect the law as it stands. We 
find that, with the one exception of the 
opinion of Mr. Justice Knox quoted above, the 
view which we are here expre.ssing is the 
view Avhich every High Court in India as 
also the Chief Courts of the Punjab and of 
Burma liave expressed. The dissolution of 
the bond of marriage Avhen once validly 
effected, must have the result of stopping the 
operation of a Magistrate’s order made in 
favour of a Avife. With the cessation of the 
conjugal relation, the responsibilities attached 
thereto cease. It is only on proof of the 
existence of this relation that a Magistrate 
can make any order at all, and any order 
made is to be for a monthly allowance for 
the maintenance of a wife, and it is as wife 
that the woman is to continue to receive an 
allowance. We, therefore, find that it is the 
Magistrate’s duty, on such an objection being 
raised, to inquire whether there has been, or 
has not been, a legal and valid divorce ; and 
if he finds that there has been a valid dissolu- 
tion of the marriage, he ought not to issue an 
attachment AA^arrant or otherwise to execute 
the order, it having become in fact functus 
officio. 

The Magistrate’s order is, therefore, set 
aside and he is directed to dispose of the 
applications of Musammat Jadi and Daulat 
in the light of the above finding. 

Order set aside^ 

(.3) Select Case No 239. 
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(lURlTSWAMI NAIKBN V. TIRUMURTHI CHETTI. 

MADRAS HIGH COURT. 
Criminal Revision Case No. 456 op 1914. 
Case Referred No. 52 of 1914. 

October 30, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Hannay. 

GURUSWAMI NAIKBN and others 
— Accused 
rersits 

TIRUMURTHI CHETTL-Complainant. 

Criminal Procedure Code (Act V of 1898), ns. 250, 
422 — Criminal Rules of Practiccy r. 60 — Order setting 
aside grant of compensation — Omission of notice to 
District MagistratCy whether ground for interference 
hy High Court. 

In an appeal against an order granting compensa- 
tion under section 250, Criminal Procedure Code, the 
District Magistrate ought to be served with a notice, 
but an omission to send him a notice and his conse- 
quent non-appearance w'onld not justify the High 
Court’s interference in revision with the Appellate 
Court’s order. 

Emperor v. Palaniappa VelaUy 29 M. 187; 3 Cr. L. J. 
452; Amhaklcagari Kaji Reddi v. Bosappa of Medi- 
rnakkula ppalliy 1 Ind. Cas. 79; 6 M. L. T. 262; 9 Cr. L. 
J. 160; 19 M. L. J. 130; 33 M. 89, distinguished. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal Pro- 
cedure Code, by the Sessions Judge of 
Coimbatore, in his letter dated 11th July 
1914. 

Mr. 0, Krishnasicami Aiyar, for tlie Ac- 
cused. 

Mr. 0. 8. Venkatachariary for the Complain- 
ant. 

Mr. P. i?. Grant, for the Government. 

JUDGMENT. — The order Avhich we are 
a?ked to revise was passed by the Joint 
Magistrate of Pollachi Division setting aside 
on appeal an ordeij^ of the Stationary Sub- 
Magistrate of Udainalpet for payment of 
compensation under section 250, Criminal 
Procedure Code. 

The Sessions Judge of Coimbatore has re- 
ferred it as illegal, on the ground that no 
notice of the appeal was given to the Public 
Prosecutor as required by section 422, Crimi- 
nal Procedure Code. 

Section 422 of the Code of Criminal Pro- 
cedure directs that notice of appeal should be 
given “to such officer as the Local Govern- 
ment may appoint in this behalf” and a 
reference to Rule 60 of the Criminal Rules of 
Practice nhows that the only officer who can 
be bold to be appointed to receive notice of 
an appeal of this kind is, not the Public 
Prosecutor, but the District Magistrate who 


is nominated in clause (l) “for appeals other 
than appeals to Courts of Session.” 

We may remark that, as far as cur ex- 
perience goes, this clause is very generally 
disregarded throughout the Presidency, and 
it may be doubted whether it was really 
intended to apply to compensation cases. 
But, as it stands, it is certainly applicable 
and we have merely to decide* whether the 
disregard of it is a sufficient ground for 
interference with the Joint Magistrate’s order. 
On the whole we think it is not. In Em^ 
peror v. Palaniappa Velan (l) the Officiating 
Chief Justice, Sir S.Subramania Aiyar sitting 
alone set aside the order in a case indis- 
tinguishable from the present one, but 
expre.ssed himself in very guarded language. 
He remarked that there seemed little reason 
for notice to the officer appointed by Govern- 
ment in a matter in which the accused only 
are really interested, and appears to have 
been mainly influenced by the failure to give 
notice to the accused, so that the latter might 
have an opportunity of supporting the order 
passed in their favour. In a later case 
Amhakkagari Nagi Reddi v. Basappa of Medi^ 
mahkulappalli (2) a Bench of this Court de- 
clined to interfere on the ground of failure to 
give notice to accused, seeing that this was 
not required by law, but remarked that notice 
to the Public Prosecutor {sic) was clearly 
necessary. Whether they w'ould have deemed 
its omission sufficient ground for interfer- 
ence Is not clear. 

Notice to the District Magistrate is practi- 
cally a formality in an appeal of this descrip- 
tion; for there can be very few ca.ses in which 
that Officer would deem it necessary to oppose 
the appeal. It cannot be said that either of 
the parties really conceFned was prejudiced 
by its omission. The accused has no right 
of audience in such an appeal and cannot 
count on the support of the District Mq.gis- 
trate. The Joint Magistrate’s order is in 
favour of the complainant. The District 
Magistrate himself has not moved in the 
matter, and the Public Prosecutor does not 
support the reference. 

We decline to interfere. 

(1) 29 M. 187; 3 Or. L. J. 452. 

(2) 1 Ind. Cas. 79; 6 M. L. T. 262; 9 Or. L. J. 160; 
19 M. L. J. 180; 33 M. 89. 
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SHKO BULARB MISRA V , BBIJ BflUKHAN LAL. 

^UDH JUDICIAL COMMISSIONER’S 
COURT. 

First Cmii Appeal No. 10 of 1913. 
August 28, 1914. 

Present: — Mr. Stuart, J. C., and 
Mr. Kendall, A. J. C. 

Pandit SHEO DULARE MISRA and others 
— Dependants — Appellants 

vei^sus 

Pandit BRIJ BHUKHAN LAL — Plaintiff 
-—Respondent. 

Hindu Law— -Joint family —Managing member can 
sue or be sued on behalf of famil y — Decree binding on 
othei' family tnemhers - Compromise in intei'est of 
famil y^ manager competent to enter into— Fraud or 
undue influence as groutid of avoiding compromise— 
Karta plaintiff or defendant not to be distinctly stated 
as such— Residence of joint family members at different 
places — Business on behalf of family carried on 
tn local managers name alone— Local manager^ 
decree agamsty binding on whole family — Alienation — 
Pre-emption suit decreed — Property pre-empted lost by 
operation of law. 

A managing member of a joint Hindu family can 
sue and be sued on behalf of the family, and a 
decree in such a suit binds the other members of the 
family of which ho is the manager. 

8heo Shankar Bam v Musammat Jaddo Kunwar^ 
24 Ind. Cas. 604; 18 C. W. N. 968; 16 M. L. T. 
(1914) M. W. N. 693; 1 L. W. 646; 20 C. L. J. 282; 36 

A. 383; 12 A. L. J. 1173 (P. 0.); Jogendro Deb Boy Kut 
y. Funindro Deb Boy Katy 14 M. I. A. 367; 11 B. L. 

B. 244; 17 W. R. 104; 2 Suth, P. C. J, 617; 3 Sar. P. C. 
J- 32; 20 Eng. Rep. 824 and Kishen Parshad y. Har 
Narain Singhy 9 Ind. Cas. 739; 33 A. 272; 16 C. W. N. 
321; 8 A. L. J. 266; 9 M. L. T. 343; 21 M. L. J. 378; 13 

C. L. J. 345; 13 Bom. L. R. 359; 38 I. A. 45; (1911) 2 
M. W. N. 395 (P. C.), referred to. 

When a defendant is competent to defend a suit 
relating to a joint family transaction carried out by 
him as manager, ho is entitled as such to enter 
into a compromise in the course of that suit if he 
considers it in the interest of tho family to do so, 
although other members of the family may be entitled 
in certain circumstanees to avoid the decree on the 
gniund of fraud or undue influence. 

Apart from special circumstances, it is not essential 
in suits by or against the manager of a joint Hindu 
family that a plaintiif should state in distinct terms 
that he is suing as manager or that the defendant 
is being sued as manager. 

Hori Lai v. Nimman KunwaCy 15 Ind. Cas. 126; 84 
A. 649 I P. B.); 9 A. L. J. 819 and H. H. M. Jijamha 
Bai Sahib v. Sagniram Jaihai Botv Sahiby 14 Ind. Cas. 
874; 22 M. L. J. 46, referred to. 

Where the piembers of a joint Hindu family reside 
at diffojrent places, but certain business transactions 
are carried on at the principal place of residence in 
the name of one member alone acting as local manager 
on behalf of tho family, and upon a purchase 
having been made by the local manager in his name 
but on behalf of the family and out of joint family 
funds, a suit for pro*emption is brought and decreed 
a^iust him alone, the suit is rightly brought against 
him alone and the decaree is in ordinary circumstances 


binding on the other members of the family, althou^ 
tho pre-emptor knows that tho purchase is made 
out of joint family funds and on behalf of tho family 
and does not sue the local manager as karta of the 
family. 

Where a pre-emption suit is decreed on a reason- 
able compromise being filed in the suit, the vendee 
cannot be said to have alienated the property in suit, 
but to have lost it by operation of law. 

Appeal from the decree of the Subordinate 
Judge, Rae Bareli, dated 14th January 1913. 

Pandit Odkaran Nath Misra, for the Appel- 
lants. 

Mirza Samuullah Beg, for the Respondent. 

JUDGMENT. — The facts out of which 
this appeal has arisen are briefly as follows. 
On the 23rd of May 1909 Sada Sukh, 
defendant No. 6, purchased a one-anna 
share in village Ramuapur, in a hamlet of 
which, Dalva Khera, he resides and owns a 
house and some cultivatory holding, from 
Qajadhar Prasad for Rs. 5,648-2. Defendant 
No. 6 is one of six brothers, the other five, 
defendants Nos. 1 to 5, who are appellants in 
this Court reside in Calcutta. Sada Sukh 
is the eldest brother. Sheo Dulare, defend- 
ant No. 1 is the eldest of the remaining 
five. He earns Rs. 250 a month in the 
service of a firm in Calcutta, while Sheo 
Narain, the second Calcutta brother, earns 
Rs. 150 a month in the service of some 
other firm. It is proved that the money 
with which the* above purchase was made 
was remitted, mainly in currency notes 
the numbers of which have been 
proved, by Sheo Dulare from Calcutta 
and that the purchase was made out of 
joint family funds. It is further proved 
and admitted that the administration of 
what property there is and of what business 
is transacted in Dalva Khera, is in the 
hands of Sada Sukh who is, as noted 
above, the eldest brother. A certain amount 
of money-lending is carried on by him in 
the Rae Bareli and Unao Districts of this 
Province; and all the documents in con- 
nection therewith are executed in the 
name of Sada Sukh alone, though admit- 
tedly the transactions are conducted on 
behalf of the joint family. The present 
plaintiff brought a suit against defendant 
No. 6 to enforce his right of pre-emption 
in respect of the one-anna share purchased 
as above. It is proved and admitted that 
the funds for the defence of that suit 
were remitted from Calcutta by Sheo 
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Dulare, who deputed his brother ?heo 
Narain to assist in instructing the Pleader 
and in the conduct of tlie suit. Defendant 
No. 6 apparently had taken the precau- 
tion of issuing a notice as prescribed by 
section 10 of the Oudh Laws Act before 
he concluded his purchase from Gajadhar 
Prasad; and the pre-emptor’s suit was 
dismissed in the first Court for this reason. 
The case was carried on to the Court of 
the District Judge on appeal, where, as is 
proved by evidence in this case, doubts 
arose as to whether the price stated in 
the notice and subsequent sale-deed was 
fixed in good faith or not. If the Judge 
were to have found that the price was 
not fixed in good faith, it would follow 
that the pre-emptor would have been 
entitled under section 13 of the Oudh 
Laws Act to bring the suit, despite the 
fact that due notice had been given. 
Recognising this position the parties came 
to terms; and a compromise was effected 
by which the defendant No. 6 accepted a 
decree for pre-emption against him on 
deposit of the full purchase-money as set 
out in the sale-deed. The decree is 
dated 29th March 1911. Money was 
deposited accordingly, and the pre-emptor 
proceeded to take possession of the share 
so acquired. He met, however, with 
opposition from defendants Nos. 1 to 5, 
who alleged that his decree was against 
Sada Sukh alone, whereas they were 
members of a joint family with him, and 
that Sada Sukh had no power to bind 
them or to alienate their property. The 
plaintiff, therefore, brought this present suit 
for possession and mesne profits. It was 
contested by defendant No. 6, Sada Sukh, 
on the grounds that they six were all 
members of the joint family and that 
the property was purchased on behalf of 
them all, but in his name alone as he 
alone was present; that the pre-emption 
suit was filed against him alone, although 
the plaintiff pre-emptor knew that defendants 
were brothers and members of the joint 
family and that they as such had really 
purchased the property; and that he (Sada 
Sukh) was compelled to file the compromise 
against his will in the Appellate Court. 
The reply of the other defendants, Nos. 1 to 5, 
followed this lead.^ They pleaded that the 
purchase was made out of joint family 


fund.s and that they all obtained joint pos- 
session over the property in dispute, and that 
defendant No. 6 had no authority on their 
behalf to enter into any compromise which 
had the effect of alienating their joint 
property. The lower Court decreed the 
claim. 

Appeal has been laid in this Court on the 
grounds that the defendants-appellants Nos. 1 
to 5 are not bound by the compromise and 
decree of the 29th March 1911; that the 
defendant No. 6 not having been sued as 
manager of the joint family, no decree 
against him can bind the family; that the 
compromise was not made with the consent 
or authority of the co-parceners; that even 
if he were defending that suit as the 
representative of the family, his authority 
did not extend to entering into a compromise 
and thereby alienating the property; and 
that the compromise was not beneficial 
or advantageous to the interests of the 
defendants Nos. 1 to 5. Two other grounds 
of appeal which have reference to the 
jurisdiction of the Appellate Court in the 
pre-emption suit, and to a decree for Rs. 114 
mesne profits, have not been argued. It 
is admitted in this Court that the purchase 
was made out of joint family funds, and 
that Sada Sukh was the local manager 
on behalf of the joint family. It is pleaded 
for the plaintiff-respondent that, as the 
transaction of sale was entered into with 
Sada Sukh alone, it was Sada Sukh alone 
whom it was necessary to implead as defend- 
ant in the pre-emption suit, even though 
in the sale transaction he was acting on 
behalf of the other members of the joint 
family. - 

It has been repeatedly laid down that a 
managing member of the joint Hindu 
family can sue and be sued on behalf of 
the family and that a decree in such a 
suit will bind the other members of the 
family of which he is a manager. In a 
recent decision of the Privy Council passed 
in this year 1914, 8heo Shankar Bam v. 
Mmammat Jaddo Ktinwar (1), this principle 
has been a^ain recognised and their Lord- 
ships say: — “There are occasions, including 

(1) 24 Ind. Caa. 604; 18 C. W. N. 968; 16 M. L. T. 
476| (1914) M. W. N. 693; 1 L. W. 646; 20 0. L. J. 
282; 86 A. 383; 12 A. L. J. 1173 (P. C.). 
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foreclosure actions, when the managers of 
a joint Hindu family so effectively repre- 
sent all other members of the family that 
the family as a whole is bound;” and on 
the facts of that case which were not so 
strong as the facts of the present case, 
they applied that principle. There was 
no suggestion, they said, that the managers 
did not act in the interest of the family. 
Such a principle was recognised by their 
Lordships of the Privy Council in 1871 
when in the case of Jogendro Deb Boy Kut 

V. Funindro Deb Boy Kut (2) they remark at 
page 376: ‘‘They think that this case 
cannot in any degree be likened to those 
which sometimes occur in India, wherein 
the interest of a joint and undivided family 
being in issue, one member of that family 
has prosecuted a suit or has defended a 
suit, and a decree has been made in that 
suit which may afterwards be considered 
as binding upon all the members of the 
family, their interest being taken to have 
been sufficiently represented by the party 
in the original suit.” In Kishen Parshad v. 
Har Narain Singh (3) Lord Robson at page 
276 says: Is there any principle of law or 
any custom applicable to a case like this, 
according to which the managing members 
of a Hindu joint family entrusted with 
the management of a business, must be 
held incompetent to enforce at law the 
ordinary business contracts they are entitled 
to make or discharge in their own names?” 
In this present case, as we have noted, it 
is proved by the evidence of Sada Sukh him- 
self that all the money transactions conducted 
on behalf of the joint family in the Unao 
and Rae Bareli Districts are conducted by 
him alone on behalf of the family; and the 
remarks of his Lordship quoted have equal 
force whether the manager be a plaintiff 
enforcing, or a defendant supporting, a 
transaction entered into by him on behalf 
of the family. In the course of his judg- 
ment in Kishen Parshad^ s case (3) his Lordship 
also remarked that the defendant was, of 
course, entitled to insist on all the persons 
with whom he expressly contracted being 

(2) 14 M I. A. 367; 11 B. L. R. 244; 17 W. R. 104; 
2 Sath. P. 0. J. 617, 3 Sar. P. 0. J. 32; 20 E. R. 824. 

(3 9 Ind. Oas. 739 (740); 83 A. 272; 15 C.W.N. 321; 
8 A. L. J. 266; 9 M. L. T. 343; 21 M. L. J. 378; 13 0. 
L. J. 346; 18 Bom. L.R. 369; 88 1. A. 45; (1911) 2 M, 

W. N. 396 (P. C.). 
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made parties to the suit. We are, therefore, 
of opinion that the pre-emption suit was 
rightly brought ag^iinst Sada Sukh alone 
by the pre-emptor and that the other 
members of the family must, in ordinary 
circumstances, be held ^ be bound by the 
decree obtained in that suit. 

Defendants Nos. 1 to 5, however, plead that 
even if it be admitted that they would all be 
ordinarily bound by this decree, they are 
not so in this case becaase neither did Sada 
Sukh enter into the compromise willingly, 
nor was he authoriaed to make such a com- 
promise, nor was that compromise advantage- 
ous in the interests of the family. 

It is untrue to say that Sada Sukh was 
compelled to enter into the compromise. It 
is of course possible that the plaintiff’s suit 
having been dismissed in the ► first Court, he 
would have been prima facie unwilling to 
accept a decree for pre-emption against him 
in the Appellate Court. But we have describ- 
ed above the position of affairs which led to 
the compromise. Sada Sukh acted on the 
advice of his Pleader, and that Pleader has 
been examined in the present case, and we 
have no doubt that recognising the circum- 
stances Sada Sukh entered into that com- 
promise willingly. And the defendants have 
not in the least satisfied us that the com- 
promise was not in the interest of the family, 
even if we allow that such an argument can 
be brought forward as raising a presumption 
of undue influence or fraud. The litigation 
was thereby concluded, and the joint family 
received back the whole of the nominal 
purchase-money, the validity of a portion of 
which was under challenge at the time. 
Where the defendant was competent to defend 
a suit relating to a joint family transaction 
carried out by him as manager, we hold that 
he was entitled as such to enter into a 
compromise in the course of that suit if he 
considered it in the interest of the family to 
do so. There is no doubt that other members 
of the family might be entitled in certain 
circumstances to avoid the decree on the 
ground of fraud or undue influence. But no 
fraud or undue influence has been proved by 
the defendants in the present case. 

The result of the compromise was that the 
property purchased from Gajadhar Prasad 
was lost to the joint family at its original 
price ; but it is not right to say that by 
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entering* into that compromise Sada Snkh 
'made any alienation of joint family property 
such as the * other members of the family 
would be entitled to challenge. There being 
a law of pre-emption applicable to Oudh 
under the Oudh Laws Act, the original 
purchase, and the purchaser’s position there- 
under, was, until the period of limitation had 
expired, liable to be disturbed if a pre-emptor 
were to appear and to substantiate his right. 
The purchaser, therefore, had not obtained an 
unassailable title; and the result of the suit 
was that the transaction came to be cancelled 
by operation of law, and not by any voluntary 
act of Sada Sukh. 

It is admitted that when the pre-emption 
suit was brought Sada Sukh was not therein 
described as karta of the joint family, nor was 
there any reference made directly or indirect- 
ly to the purchase having been made on 
behalf of the joint family. It is pleaded for 
the defendants Kos. 1 to 5 that they could in 
any case be held bound by the decree such as 
the one in question only if it wa.s obtained in 
a suit brought against Sada Sukh as karta of 
the family. It is of the essence of the case set 
up by these defendants that the plaintiff 
pre-emptor, who was lamhardar of Ramuapur, 
did know perfectly well that Sada Sukh was 
a member of the joint family and that the 
purchase was being made by him, not in his 
own capacity, but as manager of that family ; 
and it is further proved by the evidence of 
Sheo Dulare and Sheo Karain themselves 
that they did take an active part in the 
defence of that suit. Whatever, in fact, was 
the array of parties, the effect of the posi- 
tions they have adopted is that both parties 
to the pre-emption suits were tacitly recognis- 
ing that the claim for pre-emption was 
directed against a joint family purchase. 
Their argument is, therefore, particularly 
unfair ; and they are attempting merely to 
take advantage of a technical question of 
procedure. As was said by Lord Penzance in 
the well-known case reported in Hent^y 
J, B, Kendall v. Feter Hamiltan (4): “ Pro- 
cedure is but the machinery of the law after 
all — the channel and means whereby law is 
administered and justice reached. It 
strangely departs from its proper office when, 
in place of facilitating, it is permitted to 
obstruct, and even extinguish, legal rights, 

(4) 4 A. C. 604; 48 L. J, C. P. 706; 81 L. T. 418; 
28 W. E. 97. 


and is thus made to govern where it ought to 
subserve.” But, apart from the special 
circumstances, we hold that it is not essential 
that a plaintiff should state in distinct terms 
that he is suing as manager, or that the 
defendant is being sued as manager ; and we 
are supported in this by authority, viz., the 
reported decisions in Hori Lai v. Nimman 
Kunwar (5) and in H, H, M. Jijamha Bat 
Sahib V. Sagniram Jathai Bow Sahib (6). 

We, therefore, dismiss this appeal with 
costs. 

Appeal dismissed. 

(6) 15 Ind. Cas. 126; 34 A. 540 (F. B.); 0 A. L. J. 
819. 

(6) 14 Ind. Cas. 374; 22 M. L. J. 45. 


CALCUTTA HIGH COURT. 

First Civil Appeal No. 17 or 1909, 

April 2, 1914. 

Present: — Mr. Justice Fletcher and 
Mr. Justice Richardson. 

BASiR-UD-DIN AHMAD and otheiis— 
Plaintiffs — Appe llants 
versus 

HIMMAT ALI MONDAL and others— 
Dependants — Respondents. 

Evidence -^{Uft— Secondary evidence-^ Agents aulhori-. 
ty of ’-Presumption ^Declaratory suit — Title , proof of 
—Onus. 

Petitions presented to the Collector by a donor, 
admitting and recognizing a gift of his property in 
favour of his wife, are secondary evidence of the 
strongest character of the gift. 

Where a petition purporting to have been signed 
by the agent of a party on whose behalf the same 
was filed, comes out of a public office like the Col- 
lectorate, the presumption is that, before the signa- 
ture of the agent was accepted, the Executive Officer 
was satisfied that the agent had the authority of his 
principal to sign his name. 

In a suit for declaration of right to immoveable 
property it is not for the^ defendant to show that he 
has got a title to the property, but the plaintiff has 
to make out his title to the property. 

Appeal againet the decree of the Sub 
Judge, Second Court of 24-Parganahs, 
dated the 30th of November 1908. 

Moulvi Khorshed Hosatn and Babu Bamam 
Mohan Chatterjee, for the Appellants. 

Babus Dwarka Nath Chakravarty, Biraj 
Mohan Majumdar and Shashi f Shekhar Bose, 
for the Respondents. 
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JUDGMENT. 

Fletcher, J, — This is an appeal from 
a judgment of the learned Subordinate 
Judge, second Court, of the J^4>-Parganahs 
dismissing the plaintiffs’ suit. The 
suit was brought by the plaintiffs for 
a declaration that they are entitled to a 
certain share in a certain immoveable 
property and the ground on which their 
claim was put forward was that the pro- 
perty in question belonged to one Mitoo 
Sircar and tliat the plaintiffs were along 
with the defendants the heirs of the said 
Mitoo Sircar. The second claim tliat was 
put forward was that it might be declared 
that neither the defendants nor the de- 
ceased Sarafat Mondal had any right to 
the said 11-annas odd share of the pro- 
perty mentioned in the schedule. I do not 
know what we have got to do in this 
case with the title of the defendants or 
the deceased Sarafat Mondal. The point 
we have got to deal with in this case is 
whether the plaintiffs have established their 
title to a portion of the property as 
alleged by them in the plaint. The 
learned Judge of the Court below came 
to the conclusion that the plaintiffs had 
failed to establish their case, and, after 
hearing the evidence, I agree with the 
learned Subordinate Judge. I think that 
anybody paying any attention to the 
documents adduced in evidence in this 
case cannot arrive at any other conclusion. 

The case turns on a very simple point. 
Admittedly the property originally belonged 
to Mittoo Sircar and Mitoo Sircar, it 
is said in the year 1854, executed a 
Jteba, that is, a deed of gift in favour 
of Anar Bibi of the property in question. 
The heba is not forthcoming. It is now 
objected that secondary evidence ought 
not to have been admitted of the heba, 
because it is not shown that the document 
on a diligent search could not be found 
in the lower Court, and although the 
deed was not forthcoming, it does not 
ai^ear to have been criticized and the 
point that strict proof had not been given 
before secondary evidence was adduced does 
not seem to have been raised there. The 
secondary evidence given in this case is of the 
strongest character possible. First of all 
there is the admissioq of Mitoo himself 


that he had, in fact, executed the heba 
in favour of his wife, Anar Bibi. It is 
said that the petition presented to the 
Collectorate by Mitoo was signed only by 
a Mukhtear, But in a public office like 
the Collectorate, before the signature of 
an agent is accepted, the Executive Officer 
would require proof that the agent has the 
authority of his principal to sign his name, 
and, therefore, it must be that a power- 
of -attorney or muhhtearnamah, as it is 
called in this country, was produced in 
this case in the Collectorate to satisfy 
the Executive Officer that the MuJehtear had 
the authority to sign the name Df Mitoo 
Sircar. Moreover a petition was put in 
by Anar Bibi herself in the Collectorate 
during Mitoo’s life-ti* ne and the document- 
ary evidence establishes that money was 
paid into the Collectorate by Anar Bibi 
through the hands of Mitoo Sircar. There 
cannot be the slightest doubt in this case that 
Mitoo did by these documents recognize and 
admit that he had granted a heba- of 
this property in favour of his wife. 
From the year 1854, down to the year 
1902, when Anar Bibi died, that is, 
for a period of 48 years, the documents 
that are produced conclusively show that 
the title was in Anar Bibi and that 
she was also in possession of the property. 
On Anar Bibi’s death, the property would 
go to her heirs and not to the heir 
of Mitoo Sircar. It is essential in this 
case for the plaintiffs to prove that 
the property was the property of Mitoo 
Sircar and that on the death of Anar 
Bibi or rather on Mitoo Sircar’s death, it 
passed to the heirs of Mitoo Sircar and 
not to the heirs of Anar Bibi. In my 
opinion the documents conclusively prove 
that the property was the property of 
Anar Bibi and not the property of Mitoo 
Sircar. 

Another point which has been raised in 
this case on behalf of the appellants is that 
the defendants are not the sole heirs of 
Anar Bibi, but that there are two sisters 
of Anar Bibi, namely, Abeedunessa Bibi 
and Amoran Nessaa Bibi, who both ac- 
quired on the death of Anar Bibi a 
share in the property and that the docu- 
ment relinquishing their claim to the 
defendants was mot a registered document 
and was, therefore, void, It does not 
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matter for the purposes of this case whe- 
ther the document was void or not. If 
the sisters of Anar Bibi were necessary 
parties to the suit, the plaintiffs ought 
to have joined them as defendants. This 
is not a case in which the defendants 
have got to show that they have a title 
to the property, but it is a case in which 
the plaintiffs have got to make out their 
title to the property. It seems to me 
that on every possible grounds the learned 
Sub- Judge came a correct conclusion 
in this case wh n he held that the 
plaintiffs had failed to make out their 
title to any portion of the property. The 
present appeal, therefore, fails and must 
be dismissed and dismissed with costs. 

Richardson, J., — I agree. 

Appeal dismissed. 


COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 

Revenue Revision No. 176 of 1913-14. 

May 6, 1914. 

Present: — Mr. Maynard, F. C. 

RUGHA — Applicant 
versus 

MUGHLI AND OTHERS RESPONDENTS. 

Pmijdb Tenancy Act (X.VI of 1887J, ss. 38, 69 
(1) (6 ) — Abandonment by widow ^^Tenant having the 
right of occupancy* — Requirements of s, 38 — Actual 
possession of tenancy. 

Abandonment, like ejectment, terminates the 
rights of the widow, and the right of occupancy 
at once devolves upon the next claimant. 

At the very moment that the widow completes 
the period required to bring section 38 of the 
Punjab Tenancy Act into operation, she ceases to 
bo the ‘tenant having the right of occupancy’ by 
the operation of section 69 (1) (6). 

In order to establish the conditions contemplated 
by section 38 the tenant, whose abandondment of his 
tenancy is alleged, must have been at some time in 
possession of the tenancy in question. 

Case forwarded by the Commissioner of 
Ambala on 5th March 1914. 

Mr. Dwarha Parshad, for the Appellant. 

Mr. Fazal IlaJii, for the Respondents. 

ORDER. — The parties are represented 
before me by Counsel. A widow who had 
succeeded to occupancy rights held by her 
deceased husband left the villag^^ in which' 
^he land was situated. The precise nature 


of the arrangements which she made for 
the cultivation of the land, and the manner 
in which effect was given to them, are not 
entirely clear from the file. Apparently the 
person whom she employed to cultivate for 
her continued to cultivate on behalf of the 
landlords. At any rate the owners (who are 
the co-sharers in the village) say that they 
regularly receive rent from the) tenant, 
Shahzada, though the language employed 
appears to amount to a contention that he is 
cultivating on their behalf and not on behalf 
of any occupancy tenant. 

The landlords claimed in mutation pro- 
ceedings that the name of the widow should 
be removed from the column of occupancy, 
and this claim was upheld as far as the 
Collector’s Court. The Commissioner has 
referred the case for revision on the ground 
that the act of the widow did not affect the 
rights of the collaterals, who are admittedly 
descended from the ancestor who originally 
held the tenancy. 

The widow having left the village some 
years ago, a fresh entry of some sort is neces- 
sary and the question is what it should be. 

The rights of a widow in an occupancy ten- 
ancy are very strictly limited by law. She cannot 
transfer the right by sale, gift or mortgage, 
or even by sub-lease for a term exceeding one 
year. It would be somewhat surprising if, 
in these circumstances, a mere act of neglect 
on her part could suffice to destroy the rights 
of persons who are protected by law against 
her wilful disposal of the property. 

Clause (h) of section 59 (1) makes the 
legal position clear. Abandonment, like 
ejectment, terminates the rights of the widow, 
and the right of occupancy at once devolves 
upon the next claimant. At the very moment 
that the widow completed the period required 
to bring section 38 of the Punjab Tenancy 
Act into operation, she ceased to be the 
tenant having the right of occupancy” by the 
operation of section 59 (1) (6). 

An attempt has been made before me to 
show that the collaterals were themselves 
guilty of abandonment, because they did not 
at once entqr upon and manage the tenancy. 
It appears that they misunderstood their legal 
position and thought that they must wait till 
the widow’s absence had lasted a stated 
number of years. . Be this as it may, it fg 
clear that a person who has never been 
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actual possession of a tenancy, has not had the 
opportunity of cultivating and arranging for 
the cultivation of the land of which it con- 
sists; and I hold that in order to establish the 
conditions contemplated by section 38 the 
tenant, whose abandonment of his tenancy is 
alleged, must have been at some time in 
possession of the tenancy in question. 

I accept the application and order mutation 
of the occupancy tenancy in the names of the 
collaterals of the deceased tenant, Niadar, 
with costs in favour of the applicant. 

AppUcatton arcepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 337 of 1912. 

August 10, 1914. 

Present: — Mr. Stuart, Offg. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 

DATA RAM TEWARI— Plaintiff- 
Appellant 
versus 

DEOKALI TEWARI and others — 
Dependants — Respondents. 

Pre-emption —Oudh Laws Act (XVIII o/1876^, s. 9 
— Pattas or leaser of birt sankalap granting heritable 
and transferable rights — Nazrana or premium taken in 
advance — Rent reserved — Birt, bai birt and birt 
sankalap, meanings of — Proprietary or under-pro- 
prietary rights^ sale of, 

A grant of under-propriotary rights by means of 
pattas or leases of birt sankalap giving heritable 
and transferable rights, in lieu of a rmzrana or 
premium taken in advance and an annual rent 
reserved thereby, cannot be treated as a sale of 
either a proprietary or an under-proprietary tenure. 

The right of pre-emption arises only in case of 
transfers by sale or foreclosure and not in case of 
transfers by lease, although perpetual, mortgage or 
gift. 

Dewanutulla v. Kazem MoUa^ 15 0. 184 and Babu 
Baldeo Prasad v. Shaikh Ali Husain^ 10 O. 0. 348, 
referred to. 

Bam Faqir v. Sheo Batan^ 8 0. 0. 121 and Bam 
Autar V. Brigpaly 8 Ind. Cas. 725; ,14 O. 0. 41, distin- 
guished from. 

Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated 7th May 1912, 
upholding that of the Munsif, Musadrkhana, 
dated 28th February 1912. 

Pandit Ookaran Nath Mtsray for the 
A ppellant. 

Mr. A. P. Sen, for the Respondent. 

JUDGMENT. — These appeals ^risQ oqt 


of suits for pre-emption brought by the 
plaintiff -appellant in respect of certain 
plots of land transferred by the superior 
proprietors of the village to certain 
Brahmans residing there. The deeds evi- 
dencing the transfers are styled pattas or 
leases of birt sankalap and purport to grant 
heritable and transferable rights in the 
said plots, in lieu of a nazrana or premium 
taken in advance and an annual rent 
reserved thereby. The plaintiff-appellant 
is one of the superior proprietors of the 
village. His contention is that the leases 
aforesaid amount to sales of under-proprie- 
tary tenures and that he is entitled to 
pre-empt the same under section 9 of the 
Oudh Laws Act (XVIII of 1876). The suits 
were decreed by the Court of first in- 
stance but dismissed by the lower Appellate 
Court on the ground that the transfers in 
question were perpetual leases and did not 
give rise to a right of pre-emption. 

The transfers are unquestionably in the 
nature of grants of under-proprietary rights. 
Under the Oudh Laws Act a cause of 
action for the enforcement of a right of 
pre-emption arises when a prop'rietary or 
under-proprietary tenure is tran.sferred by 
sale or foreclosure. The main question, 
therefore, is whether the documents in ques- 
tion really evidence sales of proprietary 
or under-proprietary rights. A sale is defined 
by section 54 of the Transfer of Property 
Act as a transfer of ownership in exchange 
for a price paid or promised or part paid 
and part promised. There was no transfer 
of ownership in this case, but only a transfer 
of a limited right, subject to an annual pay- 
ment of rent. A nazrana or premium, 
taken preliminary to the transfer, is not 
necessarily theVrice of! the property conveyed, 
for a premium may be taken as much in 
the case of a lease as in the case of any other 
grant. The reservation of an annual rent 
payable by the transferee to the transferor 
is inconsistent with a sale, and a grant of 
under-proprietary rights in lieu of a premium 
taken in advance and an annual rent reserved 
cannot be treated as a sale of either a 
proprietary or under- proprietary tenure. 
It cannot be a sale of proprietary tenure 
because there cannot be two proprietors of 
the same property at the same time, holding 
it exclusive of one another. It cannot also 
be regarded as a sale of ander-ppoprietary 
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tenure, because the tenure was not granted 
in lieu of a price paid or promised, but was 
granted by way of a birt in lieu of a 
premium paid and an annual rent reserved 
ostensibly to provide the holder with a 
means of subsistence. A hirt^ as ex- 
plained by Sykes, is usually an under- 
proprietary right ceded to provide means of 
livelihood, and there are some classes of hirts 
known as hai hirts granted by the pro- 
prietor for money paid, in which a fixed 
rent is generally payable for the land, 
though it is a low rent (Chhail Behari 
Lai’s Taluqdari Law, pp. 187 and 188). 
Grants made by way of birt mnkalap often 
partake of the character of both hai birta and 
true sankalap, the consideration for the grant 
being compounded of a money payment and 
the blessings of the Brahmans or their per- 
formance of the services of family gums 
or priests {ibid, p. 196). The deeds of birt 
sankalap granted in these cases cannot, there- 
fore, be treated as sales of proprietary or 
under-proprietary rights so as to give rise to 
a right of pre-emption. The learned Judicial 
Commissioner, who referred these cases to 
a Bench, rightly observed that property 
may be liable to pre-emption but only in 
a case where a transfer is made in one 
of two ways, namely, by sale or foreclosure. 
There is no right of pre-emption against 
transfers by lease, mortgage or gift. In 
Dewanutulla v. Kazem Molla (1), it has 
been held that where a co-proprietor does 
not part with his entire interest in land 
by an absolute sale but merely grants 
a lease of it, even though it be a lease in 
perpetuity, the doctrine of pre-emption 
does not apply. In Bobu Baldeo Prasad v. 
Shaikh Ali Husain (2) it was similarly held 
that a perpetual lease was not a sale 
within the meaning of the Oudh Laws 
Act, though no right of re-entry was reserved. 
The learned Counsel for the appellant relies 
on the decision in Mam Faqir v. Sheo Batan, 

(3) which was followed in Bam Autar v. Brigpal 

(4) and in an unreported case of this Court, 
Amres Singh v. Sheo Balak(b), But in the first 
of these cases the birt granted by the superior 


(1) 16 C. 184. 

(2) 10 O. 0. 348. 

(8) 8 O. C. 121. 

(4) 8 Ind. Cas. 726; 14 0. C. 41. 

(6) Seccnd Civil Appeal No. 266 of 1908. 


proprietor was substantially a sale of under- 
proprietary rights carved out of the entire pro- 
perty for a money payment and the finding of 
this Court was that the transaction was no 
other than what it purported to be, namely, a 
sale. In the other two cases, the annual 
payment of what was called the lagan 
sarkari was merely a condition under which 
the grantee was to pay the share of the 
Government revenue charged on the land 
like any other proprietor, and no payment 
of any rent was reserved to the grantor. 

A right of pre-emption is virtually a 
right to compel a co-sharer to sell property 
to another co -sharer in preference to a 
.stranger, but no person has a right to compel 
his co-sharer to make a gift in his favour 
or to grant to him rights at a favourable 
rate of rent. There is nothing to show 
the amount of revenue payable in respect 
of the plots in dispute, and the terms on 
which the grantor gave the same to the 
contesting defendants may not have been 
those on which he would have granted them 
to another person. We find, therefore, that 
the deeds of birt sankalap in question are 
merely leases conferring heritable and 
transferable rights on the lessees, subject 
to the payment of a fixed annual rent, and 
are not sales so as to give rise to a right 
of pre-emption. 

The appeals fail and are dismissed with 
costs. 

Appeals dismissed. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 496 of 1911. 

June 8, 1914. 

Present: — ^Mr. Justice Johnstone and 
Mr. Justice Eattigan. 

The ALLIANCE BANK op SIMLA, Ltd., 
OP LAHORE— Plaintiff — Appellant 
versus 

Bhai KAHAN SINGH and othees — 
Defendants — Respondents. 

M(yrtgage Alienation by mortgagor ^Condition em* 
powering mortgagor to sell atid pay itha of sale money 
to mortgagee - MortgageSf rights of— Megiatration^^Kotice 
—“Mortgagee not hound to sue at once. 

A condition in a mortgage-dead that if the mortgagor 
aold a part of the mortgaged property, 12 annas 
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per rupee shall be paid to the mortgagee to be 
credited towards the mortgage-money, does not 
destroy the mortgagee’s lien on the mortgaged pro- 
perty and in case of a sale, the mortgagee can follow 
the mortgaged property if ho is not paid the iths 
of the sale-money. 

NarsingU Bus v. ThakurDaa, 23 P.R 1891, referred to. 

Renga Srinivasa Chan v GnanapraJcasa Mudaliar, 
30 M. 67; 2 M. L. T. 30, distinguished. 

Registration of a mortgage-deed itself is sufficient 
notice to the persons dealing subsequently with the 
mortgaged property, particularly where the debtor 
is a notorious man and his dealings with the mort- 
gagee are very well known in that locality. The 
contention that the deed was registered in Lahore 
while the property in dispute is in Sialkot, has no 
force inasmuch as when a deed affecting properties in 
more than one District is registered in one of them, 
a copy is sent for record to each District in which any 
part of the property is situate. 

Dtna V. Nafhit^ 26 B. 538; 4 Bom. L.H. 253, referred to. 

Shan Maun Mali v. Madras Building Oo., 15 M. 
268; 2 M. L. J, 93, disseuted from. 

The mortgagee’s laches in suing docs not bar 
him from asserting his right. 

A prayer for an alternative relief does not mean 
that the right to the original relief has been waived. 

First appeal from tlie decree of the Addi- 
tional District Judge, Griijranwala, dated 
the 13th January 1911, decreeing plaintilf’s 
claim. 

Messrs. Pestonji DaJahhai and H. A, 
Herbert, for the Appellant. 

Mr. Gohiil Chand Narang, for Defendants 
Nos. 37 to 39. 

Mr. Muhammad Din, for Defendant No. 30, 

Mr, Mohammad Sharif, for Kespondents 
Nos. 7, 8 and 9. 

JUDGMENT. — This is an appeal on behalf 
of the plaintiff Bank, which is principal re- 
spondent in a connected Appeal No. 269 of 1911 
IShib Nath v. Alliance Bank of Simla Ld,, 
Lahore (1)] disposed of by us to-day. The 
questions to be decided in this appeal are quite 
distinct from those dealt with in the connected 
appeal, and we have, therefore, determined 
to make it the subject of a separate judg- 
ment. To understand these questions it is 
necessary to read paragraphs Nos. 8 and 9 
of the amended plaint, part II, page 16, 
paper-book; the pleas of defendants Nos. 37 
to 39 at pages 42-45 of defendants Nos. 30 
and 31 at page 40, of defendant No. 28 at 
page 37 and of defendants Nos, 7 to 9 at 
pages 28, 29. 

The total value involved is Rs. 27,700, but 
in the first instance appellant affixed to his 
appeal only Court-fee to the value of Rs. 10. 
Objection was taken and Mr. Pestonji conoed- 

(1) 26 Ind. Oas. 480,- UO ?. W. R. 19I4{ 215 P. L. 
E, 1914. 


ed that an ad valorem fee was necessary and 
undertook to pay it and has paid it. 

The learned District Judge has dealt with 
the pleas of these and other defendants in 
disposing of issues Nos. 20, 21 and 22, the 
question being whether the mortgagee (now 
the plaintiff-appellant) holding the mortgage 
of 31st May 1S99 could follow the properties 
sold and mortgaged to these defendants and 
included in the said mortgage, or whether 
under the terms of that mortgage the said 
alienations all made after 31st May 1899 
removed the said properties from the grasp 
of the mortgagee. The District Judge’s 
finding based on the terms of the deed of the 
31st May 1899 was that properties sold by 
the mortgagor after that date do escape from 
the mortgage lien, but not properties merely 
mortgaged. We have now to deal with the 
.sales to the four batches of defendants detail- 
ed above. 

Defendants-respondenfs and the learned 
District Judge rely upon condition 15 of the 
mortgage-deed — Part I, page 45 — which runs 
thus: — 

“if I desire to sell a part of the immove- 
able property mortgaged, then 12 annas per 
rupee shall bo paid to the mortgagee out of 
the sale money for the property thus sold, 
and such payment shall be credited towards 
the principal mortgage-money and interst.” 

It is contended that this gives the 
mortgagor full power to sell at will and 
that when a sale has taken place the 
mortgagee is only entitled to recover fths 
of the sale-money from the mortgagor and 
can no longer follow the property sold. 
On the side of the plaintiff -appellant the 
contention is that a reasonable construction 
should be put on such a condition as No, 
15 ; that the District Judge’s interpretation 
would involve this that Diwan Lachhman 
Das, if he had so pleased, might have sold the 
whole of the mortgaged property at once 
and thus have destroyed the whole of 
defendant No. I’s security, leaving defend- 
ant No. 1 with his personal action against 
Diwan Lachhman Das ; and that this is 
not a condition to which any sane man could 
possibly agree. The reasonable construction, 
Mr. Pestonji ul*ges, is that, unless and untii 
the mortgagor actually paid the aforesaid 
|ths of a sale-money to mortgagee, the lat- 
ters’ lien on the property sold in each 
instance remained intact, and that it was 
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the duty of purchasers to have examined possessign”; to the circumstance that the 
the mortgagor’s title and position, to have mortgage-deed was registered in Lahore 
ascertained the state of affairs and to have while the property is in Sialkot 5 to sections 
seen to it that fths of the sale-money should 38 and 40 of the Transfer of Property 
reach the mortgagee: and he distinguishes the Act ; to defendant No. I’s attitude as 
case of sale to defendant No. 5 of some regards the land sold to defendant No 5 
of the mortgaged property, which has been —see Part II, page ®05, line 24, and page 
found to be and admittedy is no longer 110, last paragraph. As to the registration 
subject to the mortgage in suit, by point- of the deed being effected in Lahore the 
ing out that defendant No. 1 expressly force of the argument is weakened when 
assented to that sale and to the escape it is remembered that when a deed affecting 
of that property from his grasp. These properties in more than one district is 
contentions Mr. Pestonji fortifies by reference registered in Lahore, a copy is sent for 
to part I, page 65, lines 37, 38, in the record to each district in which any part 
sale-deed to the father of defendants Nos. 7 of the property is. We take the view that in 
to 9, as showing that the vendee knew the circumstances of this case* registration 
there was a risk. was sufficient notice, and to this we add 

Defendant No. 28 has not appeared and remark that Diwan Lachhman Das 


this appeal is heard ex parte against him. 
For defendants Nos. 37 to 39 Mr. Gokal 
Chand Narang appears and puts forward 
arguments, which may be summarised 
thus : — 

(a) Defendant No. 1 and the plaintiff 
Bank are estopped by conduct from follow- 
ing the property in our hands. 

(b) The way in which the jewels pledged 
to the Tirath Ram firm and sold to 
defendant No. 5 were dealt with misled 
the vendees, and further shows that there 
must have been an oral variation of the 
contract as regards condition 15 aforesaid, 
and probably this variation extended also to 
the immoveabe property sold. 

(c) At most plaintiff is entitled to recover 
from each lot of property sold only fths of 
the purchase-money of that lot and even 
that should not be recovered from the said 
property until the whole of the rest of 
Lachhman Das’s estate is exhausted. 

(d) The decree should only be for If 
lakhs with interest and not for a sum 
calculated on the basis of the mortgage- 
deed. 

This last contention we have fully 
considered and rejected in our judgment 
on the connected appeal and we need not refer 
to it again. Taking the other points genatim, 
we are referred by Mr. Narang as regards 
(a) to the fact that for four years persons 
whose interests were hostile to those of 
defendant No. 1 and of the Bank, dealt 
with this land without objection, though 
defendant No. I’s mortgage was “with 


was a notorious man and that most 
probably the fact of his dealings with 
defendant No. 1 was well-known to all 
and sundry in Sialkot. There was 

sufficient here to put the various vendees 
on their guard and to set them on inquiry. 
Indeed the contention that Lachhman 
Das’s dealings with defendant No. 5 and 
the jewel transaction misled the vendees, 
seems to us to contradict the other 

contention that the vendees had no notice. 
As to defendant No. I's alleged standing by, 
our view is that it was the vendee’s duty 
to see that he got his money and there 
was no duty placed by law on him to 
rush in and sue for it at that stage. 

This disposes of all the points taken 

under (a); and our views are amply 

warranted by those taken in Narsingh 

Das v. ThaJcur Das (2), a case which is 
not at all unlike the present one and 
in which, if anything, there was more in 
favour of the subsequent alienees than we 
find here. 

Point ( 6 ) is too conjectural to have 
any value. Point (c), which is supported 
by a reference to Eenga Sirinivasa Ghari v. 
Onanaprahasa Mvdaliar (3) (last paragraph 
of judgment), does not impress us. The 
arrangement arrived at there was by 
consent of Counsel; and the proposition 
laid down by Mr. Narang appears to us 

(2) 28 P. K. 1891. 

(8) 30 M. 67j 2 M. L, T. S6. 


*Dina r. Nathu^ 26 B. 638; 4 Bom. L. B. 263. 
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to be opposed to law and common sense. 

Mr. Mohammad Bin, speaking for 

defendants Nos. 30 and 31, adds that 

Mr. Grey’s admission, page 298, Part 
II, lines 29-32, binds the plaintiff; but 
this is a mistake. Clearly Mr. Grey could 
not have intended to throw up the 

sponge in the way suggested; he really 

only intended to say that in default of 
anything better the Court might give a 
decree against the other property, but he 
never waived tlio something better. 

Speaking for defendants Nos. 7 to 9 Mr. 
Mohammad Sharif argues that conditions 
6 and 15 of the mortgage-deed show that 
the transaction was not a mortgage at 
all, relies on Shan Maun Mull v. 
Madras Building Co, (4), as showing that 
registration was not sufficient notice, and 
points out that the property sold to his 
clients was not included in lists attached to 
the trust-deed of 20th April 1903, show- 
ing that it was no longer considered part 
of mortgagor’s estate. The Madras ruling 
was considered in the Bombay case noted 
in the foot-note* and we prefer the 
view taken by the Bombay High Court. 
Then we do not agree that the deed of 
31st May 1899 was no mortgage. In 
our opinion it was a mortgage combined 
with an unusual incidental arrangement 
under which mortgagor, in selling off any 
parcel of the mortgaged property, should 
be entitled to retain ^th of the purchase- 
money for his own purposes. And the 
exclusion of the property from the trust 
is nothing. It had ceased to be the mort- 
gagor’s property, but this in itself does 
not debar the mortgagee from following it 
up in the hands of its new owner. 

We are constrained, therefore, to accept 
this appeal and to modify the decree of 
the lower Court by laying it down that 
the properties in the possession of defend- 
ants Nos. 7 to 9, 28, 30 and 31 and 37 
to 39, which are included in the mortgage 
of 31st May 1899, shall be liable under the 
decree. At the same time we think there 
was perhaps some excuse for these de- 
fendants in their opposition to the claim 
and we, therefore, direct that in this appeal 
the parties shall bear their own costs. 

Appeal accepted, 

(4) 16 M. 268; 2 M. L. J. 95. 

*See last page. 


CALCUTTA HIGH COURT. 

First Civil Appeal prom Order No. 402 
OP 1910; 

February 16, 1914. 

Present: — Justice Sir Asutosh Mooker jee, Kt., 
and Mr. Justice Beachcroft. 
UPENDRA NATH BOY CHOWDHURY— 

J UDOMBNT-DE BTOR — PETITIONER — 

Appellant 

versus 

BHUDBB CHANDRA ROY CHOW- 
DHURY AND ANOTHER — DbCREB-HOLDEBS — 
Opposite party — Respondents. 

Sale^ auction — Deposit of purchase-money — Decree- 
holder, whether hound to withdraio before confirmatioih 
of sale — Interest, up to what date allowable. 

As a decree-holder is not bound to withdraw the 
money deposited by an auction-purchaser before 
the sale is confirmed, he is entitled to interest on 
the decretal amount up to the date of confirma- 
tion. 

Benode Lai Bandhopadhya v. Srilcristo ChucTcerhutty 
8 Ind Cas. 4; 15 C. W. N. 783 and Nafar Chandra Pal 
Chowdhury v. Qopal Chandra Mukerjee, 22 Ind Cas 
946; 19 C. L. J. 358, foUowed. 

Appeal against the order of the 3 abordinate 
Judge, second Court, 24-Parganahs, dated 
26th February 1910. 

Babus Jogendra Chandra Ohosh and 
Prakash Chandra Mazumdar^ for the Appel- 
lant. 

Babus Bepm Behary Ghosh (Junior), 
Upendra Lai Roy and Bankim Chandra 
Mukherjee, for the Respondents. 

JUDGMENT. — The only question in 
controversy in this appeal between the 
judgment-debtor-appellant and the decree- 
holders-respondents, relates to the period 
for which the appellant is liable to pay 
interest under the mortgage decree 
obtained on the 29th May 1907 by the 
respondents. The decree states that after 
the lapse of the date fixed for the payment 
of the judgment-debt, the decretal amount 
will bear interest at the rate of six per 
cent, per annum till the date of realisa- 
tion. In execution of this decree the 
mortgaged properties were sold on the 
14th July 1909. The earnest money was 
deposited by the purchaser on that date 
and the balance was brought into Court on 
the 3rd August 1909. On the 13th August 
the judgment-debtor applied to have the 
sale set aside on the grounds mentioned in 
rule 90 of Order XXI of the Code of 
1908. Four months later, on the 13th 
December, the judgment-debtor withdrew 
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his application for reversal of the sale. 
The result was that the sale was confirm- 
ed. 

The decree-holders contend that they 
are entitled to interest up to the l*Sth 
December 1909 when they were placed 
in a position to appropriate the sale- 
proceeds in satisfaction of their decree. 
This argument has found favour with the 
Court below. On behalf of the judgment- 
debtor it has been argued in this Court 
that this view is erroneous and that, 
as under section 65 of the Code of 
Civil Procedure the title vests in the 
purchaser from the date of sale, the 
decree-holders are entitled to interest only 
up to that date. This view, however, can- 
not be seriously maintained, for the 
entire purchase-money was not brought 
into Court till the 3rd August 1909, 
that is, nearly three weeks after the 
date of sale. It has next been contend- 
ed that the interest should be allowed 
to run at most up to the date when 
the entire purchase-money was realised, 
because, it is said, it became then open 
to the decree-holders to withdraw the 
money in satisfaction of their decree. In 
.support of this proposition reliance has 
been placed upon the cases of Jogendra 
Nath Sircar v. Gohind Okwider Addi (l) 
and Vishvanaih v. Virchanrl (2) and reference 
has also been made to the cases of Bania- 
naJthan Chettiar v. Suhramania SastrialiS) and 
Manilal v. Nanabhai (4). The three 
cases last mentioned have no bearing upon 
the question for decision, and the case upon 
which special stress has been laid, namely, 
Jogendra Nath Sircar v. Qohind Ohunder Addi 
(1), does not formulate an inflexible rule 
of law that the decree-holder is bound 
to withdraw the sale-proceeds from the 
Court as soon as the entire purchase- 
money has been deposited. The decisions 
on this subject were reviewed in this 
Court in the case of Benode Lai Bandopadhya 
V, SriJeristo ChuekerbuUy (5), where it was 
pointed out that although it may be open 
to the Court to distribute the sale-pro- 
ceeds amongst the claimants before the 

(1) 12 0. 262. 

i 2) 6 B. 16. 

3) 26 M. 179. 

4) 28 B. 264; 6 Bom. L. R. 11. 

5) 8 Ind. Oas. 4$ 16 0. W. N, 783. 


sale has been confirmed, it is not ohliga 
^ tory upon the Court to distribute it then 
nor is the sum distributable then as a matter 
of course. It was added that an order 
for distribution should not ordinarily he 
made before the confirmation of the sale. 
In the case before us, what is the position 
of the parties? At the instance of the 
decree-holders, the mortgaged properties 
were sold and were converted into money 
for the purpose of satisfaction of the 
judgment-debt. The entire money was 
brought into Court by the purchaser on 
the 3rd August 1909. In one sense the 
money, at that time, became, in theory, 
available for the satisfaction of the debt, 
but the judgment-debtor on the 13th 
August 1909 raised the question of the 
validity of the sale. It was undoubtedly 
not obligatory upon the decree-holders 
to withdraw the sum in satisfaction of 
their decree with the possible contingency 
that if the application of the judgment- 
debtors succeeded, they would be compelled 
to bring back the money into Court with 
interest. No decree-holder is bound to 
withdraw the money under such circum- 
stances in satisfaction of the decree, a 
satisfaction which may subsequently be 
nullified at the instance of the judgment- 
debtor. Indeed if the decree-holders had 
applied to withdraw the money before the 
dispo.sal of the objections to the sale, the 
Court would doubtless have properly re- 
fused the application. As was pointed out 
in the case of Benode Lall Bandopadhya 
V. SriJeristo ChucJeerbtttiy (5), when the 
mortgagor applied for reversal of the sale 
on the ground of irregularity and fraud, 
he challenged the validity of the sale, 
and this made it practically impossible 
for the decree-holders to ask for distri- 
bution of the sale-proceeds till those pro- 
ceedings had terminated. If the sum 
realised by the sale be treated as the 
property of the judgment-debtor w'hich he 
tendered to the decree-holder in satisfac- 
tion of bis debt, the tender here was 
conditional and consequently of an illusory 
character. The decree-holders could not be 
expected to take the money on condition 
that they would refund the same to the 
purchaser if the sale was reversed at the 
instan^ of the judgment-debtor. This 
view is also supported by the decision in 
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Nafar Chandra Pal Chowdhury v. Gopal 
Chandra Mukerjee (6). In fact the case 
before us is of a much stronger descrip- 
tion. In that case, the confirmation of 
sale was delayed by reason of a dispute 
between two rival bidders as to who was 
entitled to have the sale confirmed in his 
favour. The judgment-debtor was in no 
way responsible for the delay caused, .and 
yet it was held that the decree -holders 
were entitled to interest up to the , date of 
confirmation of sale when the money became 
really available for the satisfaction of the 
debt. In the case before us, the confirma- 
tion of the sale was delayed by reason 
of the application of the judgment-debtor 
which remained pending for four months 
and was then withdrawn by him. If the 
decree-holders were deprived of interest 
under the decree by reason of such action 
on the part of the judgment-debtor, they 
would be subjected to great hardship for 
no fault attributable to them. 

We are clearly of opinion that the order 
made by the Subordinate Judge must be con- 
firmed and this appeal dismissed with costs. 
We assess the bearing fee at three gold 
nwhurs. 

Appeal dismissed, 

. (6) 22 Ind. Ooa, 946i 10 C. L. J. 358. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 163 op 1912. 

August 3, 1914. 

Present: — Mr. Stuart, J. C., and 
Mr. Kaiihaiya Lai, A. J. C. 

Musammat MI RO — Depe n dant — Appe llant 
versus 

LACHHMAN PRASAD—Plaintiff and 
ANOTHER — Defendant- -Respondents, 

Pardaaashin ladies^ tranmctionn by, law an to — 
Burden of proof*-- Validity of deed to he eetablished by 
person relying upon it 

The strongest and most satisfactory proof ou^t to 
be . given by the person claiming under or relying 
upon a deed of power or sale or gift executed by a 
pardanashin lady that the transaction was real 
and bona fide and fully explained to and under- 
stood by her, so as to establish the validity of the 
deed. 

Mirza Sajjad Husain v. JVaioab Wazir AU Khan 
16 Ind. Gas. 197; 16 O. C. 271; 10 A. L. J. 364; 16 C. 


L. J. 618; 14 Bom. L. B. 1056; 16 C. W. N. 889; 23 AT. 
L. J. 210i 34 A. 466; 12 M. L. T. 361; (1912) M. W. N, 
976; 39 I. A. 156 (P. C.); Kali Bakhsk Singh v. Bam 
Oopal Singh, 21 Ind. Gas. 986; 16 O. 0. 378; 18 C. W. 
N. 282; (1914) M. W. K 112; 36 A. 81; 12 A. L. J. 116; 
16 M. L. T. 130; 19 0. L. J. 172; 1 O. L. J. 67; 26 M. 
L. J. 121; 16 Bom. L. B. 147 (P. 0.); Thakoor Been 
Tewary v. Nawah Syed Alt Iloosein Khan, 1 I. A. 
192 at p. 206; 21 W. R. 340; 13 B. L. B. 427 *P. 0.) 
and Shambati Koeri v. Jogo Bibi, 29 I. A. 127 at p, 
131; 29 C. 749 (P. C.); 6 C. W. N. 682, referred to. 

Appeal from the decree of the Subordinate 
Judge, Tahsil Biswan, dated 2nd Septem- 
ber 1912. 

Babus Salig Bam and Hargovind Das, for 
the Appellant. 

Baba Basudeo Lai and Pandit Gokaran Nath 
Mma, for Respondent No. 1. 

JUDGMENT. — In this case the appellant, 
Musammat Miro, sold by a registered deed of 
sale, dated 7th February 1912, all the rights 
which she had inherited from her deceased 
mother to Lala Lachhman Prasad, plaintifiE- 
respondent, a certain Manman Lai being in 
possession of the landed property which had 
been enjoyed by the mother of Musammat 
Miro up to the time of her death. Lala 
Lachhman Prasad instituted a suit against 
Manman Lai for possession of the property 
joining Musammat Miro, his vendor, and 
her sister, Musammat Chamela as defendants. 
The learned Subordinate Judge found that the 
property in question had been inherited after 
the death of Musammat Sarsnta, mother of 
Musammat Miro and Musammat Chamela, by 
her daughters Miro, Chamela and Hiro, the 
last named of whom had died before the 
institution of the suit, and that the deed 
of sale executed by Musammat Miro in 
favour of Lala Lachhman Prasad efiPected a 
valid transfer, and decreed Lala Lachhman 
Prasad’s claim against Manman Lai in respect 
of one half of the p^perty. Against this 
decree Musammat Miro has filed an appeal 
asserting that she alone had inherited the 
whole of her mother’s property, and that 
the sale-deed was not binding upon her 
because she was a pardanashin woman. 
Musammat Chamela has filed a cross-objection 
to the effect that she had inherited the whole 
of the property of her mother. 

The law with regard to transfers by 
pardanashin ladies has been laid down in many 
rulings of their Lordships of the Privy 
Council and has been a subject of discussion 
in two recent rulings, Mirza Sajjad Husain 
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V. Nawah Wazir Mi Khan (1) and Kali 
Bdkhsh Singh v. Bam Oopal Singh (2). The 
law was stated in Thakoor Been Tevoary v. 
Nawah Sayed Ali Hossein Khan (3) by Sir 
Montague Smith in the following words: — 
“According to the principles which have 
always guided the Courts in dealing 
with sales or gifts made by ladies 
in such a position the strongest and 
most satisfactory • proof ought to be given 
by the person who claims under a sale or 
gift from them that the transaction was a 
real and bona fide one, and fully understood 
by the lady whose property is dealt with. ” 
Sir Andrew Scoble further stated in Shamhati 
Koeri V. Jago Bihi (4): ** It is a well-known 

rule of this Committee that *in the case of deeds 
and powers executed by pardanashin ladies, it 
is requisite that those who rely upon them 
should satisfy the Court that they had been 
explained to and understood by those, who 
executed them.* ’* 

Applying these principles and laying the 
burden of proof upon the plaintiff-respondent 
to establish the validity of the deed, we 
are satisfied that the contents of the deed 
were fully understood by Musammat Miro 
before she affixed her signature to the docu- 
ment. There is evidence, which we believe, 
to the effect that the transaction was fully 
discussed between the plaintiff-respondent and 
Musammat Miro’s father-in-law, and that 
Musammat Miro .was informed of all con- 
siderations which affected the subsequent 
transactions. There is evidence which shows 
that she had a fairly accurate conception both 
as to what she was selling and as to what 
it was worth, and that after consultation 
with her father-in-law and her husband 
she agreed to sell her rights for a sum 
which all three of them considered suflScient. 
Musammat Miro is not altogether an un- 
educated woman. She was for a period, though 
it is to be noted for a very short period, a 
pupil at a Girls’ School and has received 

(1) leind. Cas. 197; 15 O. C. 271; 10 A. L. J. 364; 
16 C. L. J. 613; 14 Bom. L. R. 1066; 16 C. W. N. 889; 
28 M. L. J. 210; 34 A. 466; 12 M. L. T. 361; (1912) 
M. W. N. 976; 89 I. A. 156 (P. C.). 

(2) 21 Ind. Cas 986; 16 O. 0. 378; IS C. W. N. 282; 
(1914)M. W. N. IJ2;36A. 81; 12A. L. J. 116; 16 AT. 

L. T. 180; 19 C. L. J. 172; 1 O. L. J. 67; 26 M. L. J. 
121; 16 Bom. L. R. 147 (P. C.). 

(a) 1 I. A. 192 at p. 206; 21 W. R. 340; 13 B. L. R. 
427 (P. C.). ^ , 

(4)291. A. 127 at p. 131; 29 C. 749 (P.C.); 6 C. 

W. N. 682. 


sufl&cient education to be able to sign her 
name. She is a ^hattri by caste. Her 
husband is a young man of moderate educa- 
tion who has been employed in the Railway, 
and her father-in-law has been for many 
years an orderly in a Civil Court. The trans- 
action had been explained to Musammat Miro 
by the members of her own family, and there 
is evidence that at the time that the deed 
was registered it was fully explained to her 
again by the Registering Officer. It has 
been argued before us that she sold the 
property in question for much less than its 
value. We are not of opinion that she 
obtained an inadequate price for what she 
sold. A portion of the property is landed 
property. The profits of Musammat Miro 
in the same amount to less than Rs. 50 a 
year. The greater part of the remaining 
interests is of a speculative nature, and it is 
impossible to say what the value of it will 
be to the purchaser. At the very outside 
he will be fortunate if he obtains Rs. 1,500 
for these remaining intere.sts. But in view 
of the fact that Manraan Ijal had asserted 
a title which if accepted would have extin- 
guished all interests of Musammat Miro in 
the property, the plaintiff-respondent at the 
time of its purchase had no certainty that 
he would obtain anything. If Manman Lai’s 
title were established, he would have lost 
all that he paid. Therefore, we are of opinion 
that Rs. 1,000 was not an inadequate price 
for what he purchased at the time that he 
purchased it. The evidence Imought forward 
by Musammat Miro to the effect that the 
transaction was entered into without her 
knowledge is contradictory and valueless. 
We have not the slightest hesitation in 
finding that she was sufficiently intelligent 
to understand the terms of the transaction, 
that she thoroughly understood the terms of 
the transaction, and that tlie transaction was 
not of a disadvantageous nature to her. 
There is only one point remaining for con- 
sideration and that is whether the right of 
Musammat Miro’s mother should have been 
inherited by Musammat Miro alone, or by 
Musammat Chamela alone, or by both of 
them in equal shares. We are asked to, 
apply the doctrine of nirdhan (poverty), and 
applying that doctrine we find on the fact 
that the learned Subordinate Judge has riglitl 
decided that the two sisters inherited th 
property in equal shares. Both sisters ar 
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in comfortable circumstances, each is well 
ofE, and neither is much better off than the 
other. 

We, therefore, dismiss the appeal and 
dismiss the cross-objection of Mmammat 
Chamela. Mmammat Miro will pay her 
own costs and those of Lala Lachhman Pra- 
sad. Mmammat Chamela will pay her own 
costs. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Civil Revision Application No. 34 op 1913. 

March 9, 1914. 

Fresent\-^M.v. Crouch, A. J. 0., and 
Mr. Boyd, A. J. C. 

8yed TURABALISHAH and another — 
Plaintiffs — Applicants 
versus 

BIBI NAJU AND another — Defendants 
— Opponents. 

Civil Procedure Code (Act V of 1908;, O. Ff, r. 17 - 
Amendment of plaint after pasehig of preliminary 
decree — Partition suit — Equitable jurisdiction of Court. 

The rule allowing amendment of plaint is a rule 
of conduct rather than a rule of rigid law and must 
he read as subject to the inherent powers of the 
Court to prevent abuse of its powers. The Court 
has to see that material justice is done. 

In a suit for partition, a Court of Equity does not 
act ministerially and in obedience to the call of those 
parties who have a right to partition, but adjusts the 
equities of all parties interested. 

Mr, Wadhumal Oodharam^ for the Appli- 
cants. 

Mr. Raymond, for the Opponents. 

JUDGMENT. 

Boyd, A. J. C. — In 1907 plaintiffs prayed 
for partition of a large tract of laud, 
which they called estate No. 252 and 
which they said consisted of many survey 
numbers which they mentioned. They got 
a preliminary decree from Leggett, A. J, C., 
giving them the land claimed in the 
plaint and directing partition. 

In October 1910 plaintiffs applied for 
actual demarcation accordingly; and by 
consent of defendants the same Judge 
appointed a Commissioner to effect the 
partition. In February 1912, however, it 
became known that plaintiffs had given 
wrong survey numbers to nearly all the 


helds which compose estate No. 252. In 
fact the estate consists of 113 survey 
numbers and in the plaint schedule only 
14 of them are mentioned, the other 
survey numbers mentioned not being then 
part of that estate, having been forfeited to 
Government before the suit. The plaint 
being wrong, the preliminary decree based 
on it was also wrong. Some time after 
the mistake had come to light, plaintiffs 
asked the Court to amend the plaint by 
putting correct survey numbers: that meant 
adding 99 new survey numbers to the 
schedule and striking off 141. 

The Court refused to allow amendment. 
The learned Judge realized that plaintiffs’ 
mistake was merely due to misapprehension 
of the facts. But he considered that the 
indulgence of an amendment should not 
be granted to plaintiffs owing to their 
negligence and delay. 

From the correspondence between the 
Court and the Commissioner it appears 
that in March 1912 plaintiffs first became 
fully aware of the mistake they had made, 
but they did not apply to the Court for 
an amendment till January 1913. The 
delay was really more than that; for in 
May 1911 they received a communication 
from the Commissioner from which they 
could easily infer that there had been a 
serious mistake in their pb^int. So it may 
be granted that they havfe been negligent 
and dilatory. 

But that alone does not seem to be sufficient 
cause for refusing amendment. Order VI, 
rule 17, Civil Procedure Code, says that the 
Court may allow amendment at any stage 
and adds: *'A11 such amendments shall 1^ 
made as may be necessary for the pur- 
pose of determining the real questions in 
controversy between the parties.” I take 
it that “ questions in controversy ” means 
questions in dispute at the date of suit. 
The rule appears to be mandatory, while 
the corresponding section 53 of the 
old Code was not. Now amendments 
may be divided into two classes, (1) cases 
in which the plaintiff wishes to correct a 
clerical mistake or a bona fide wrong 
description due to some ignorance or 
carelessness and (2) cases in which he 
tries to add, by proving some new cause 
of action, to the dispute which already 
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exists. Cases of the latter class wonld 
not fall within rule 17 of Order VI; for 
the determination of the new questions 
so raised would not be necessary to the 
settlement of the controversy which 
existed when the suit was brought. The 
present case admittedly comes under the 
former class; for the learned Judge 
realised that plaintilPs did not mean to 
ask more than they meant to ask in the 
plaint. Amendments have been refused in 
India since the Code of 1908; but it has 
always been in cases of the latter class. 

However, the said rule is an exact 
..copy of rule 1 of Order XXVIII of the English 
Buies of the Supreme Court, 1883; and 
it has been often held that we should be 
guided by the best English decisions on 
the question. Here are a few of the 
best known dicta. In Tildesley v. Harper 

(1) Bramwell, L. J., said: My practice 
has always been to give leave to amend 
unless I have been satisfied that the 
party applying was acting mala fide, or 
that, by his blunder, he had done some 
injury to his opponent which could not 
be compensated for by costa or other- 
wise.’* In Weldon v. Neal (2) it is said: 

* However negligent or careless the 
first omission and however late the 
proposed amendment, the amendment 
should be allowed if it can be allowed 
without injustice to the other side.” 
Again in Cropper v. Smith (3) Bowen, L. 
J., says that the Court should correct 
B-ny kind of mistake if it can do so 
without injustice; and in other cases it 
is pointed out that the party desiring 
amendment at a late stage can be 
mulcted in costs. 

On the other hand, an amendment 
which was necessary to the settlement of 
the real controversy, which existed bet- 
ween parties at date of suit, was refused 
in Steward v. North Metropolitan Tramways 
Co, (4). Defendants sought to amend 

(1) (1878) 10 Ch. D. 898 at pp. 396, 397; 48 L. J, 
(}h, 495; 39 L. T. 562; 27 W. R. 249. 

(2) (1887) 19 Q. B. D. 394 at p. 396; 66 h. J, Q, B, 
621; 35 W. R. 820. 

(3) (1884)26 Ch. D. 700 at 710; 63 L. J. Ch. 891; 

51 L. T. 738; 33 W. R. 60. 

(4) (1886) 16 Q. B. t>. 556; 56 L. J. Q, B. 167; 64 
L, T. 36; 34 W. R. 316; 60 J. P. 324. 


their pleadings at a late stage by pointing 
out that plaintiffs ought to have sued 
some one else to whom they (defendants) 
had delegated their responsibility. The 
amendment was refused mainly because, at 
the time when it was asked, a suit 
by plaintiffs against the right party would 
have been barred by limitation. The cir- 
cumstances were such that the plaintiffs 
could not be reasonably expected to know at 
time of suit wlio the right party was. At 
page 558 of the report Lord Esher said, 
referring to English rule 1 of Order XXVIII: 

A rule has been enunciated by the Court 
which is rather a rule of conduct than a rule 
of rigid law such as can never be departed 
from; because I take it that the Court might 
depart from it if there were very exceptional 
circumstances in any particular case leading 
the Court to think that it would not be right 
to apply it. It is nevertheless a rule of con- 
duct which must be generally followed.” 

It would seem from the above that the 
English authorities have interpreted the rule 
rather freely; for if it were absolutely man- 
datory, there would be no question of justice, 
and amendments necessary to the settlement 
of the dispute would have to be allowed, 
wliether they caused wrongful loss or not. I 
infer that the learned Judges read the rule as 
subject to the inherent power of the Court to 
prevent abuse of its powers. Following 
this doctrine I am of opinion that, as the 
proposed amendment is necessary to a settle- 
ment of real dispute, the only remaining 
question is whether it causes injustice which 
cannot be compensated for in costs: if it does 
not, it must be permitted. 

It is unnecessary for me to try to define the 
word “injustice;” for in the present case 
clearly the amendment will cause nothing 
that could fall within any imaginable defini- 
tion of that term. It has caused some delay 
for which the defendants can be compensated 
in costs, if necessary; and anyhow defendant 
No. 2 can recover from plaintiffs the cost of 
management of the estate, which I see he did 
partly in his account of May 1911. On the 
other hand if the amendment be refused, 
plaintiffs might lose the right to partition of 
the greater part of a large estate owing to 
their mistake in pleading, and that would be 
an unduly severe punishment. Thus all that 
defendants stand to lose is an unjust advantage. 
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It follows that they will not suffer injustice 
owinpr to the amendment. 

I would, therefore, allow the application 
reversing the order and permit the amend- 
ment prayed for, putting the costs on the 
estate for the reason given by my learned 
colleague. 

Crouch, A. J. C. — This is an application 
under section 115, Civil Procedure Code, to 
set aside an order of this Court on the 
Original side rejecting an application for 
amendment of the plaint. 

Plaintiff, as grandson of Ali Razashah, is 
suing for partition of an estate which for- 
merly belonged to Bahaduralishah and the 
said Ali Razashah as tenants-in-common. 
The whole estate was, at date of filing the 
plaint, in the hands of the Manager of 
Incumbered Estates and was known as 
estate No. 252, and the plaint made it per- 
fectly clear that it was of the estate known as 
No. 252 that plaintiff sought partition. In 
a schedule to the plaint were given all the 
survey numbers of the estate as it was 
constituted when entrusted to the Manager. 
Defendants, in their written statement, dis- 
puted plalntiff*\s right to a share of the estate 
on various grounds, but the correctness of 
the schedule was not challenged. Issues were 
framed, the parties went to trial, and a 
preliminary decree was passed without any 
question as to the schedule being raised. 
Plaintiff was held to be entitled to partition 
and to possession of one-half share of the 
estate in suit and the suit stood adjourned 
for determination of mesne profits. The 
preliminary judgment bears date the 7th 
April 1909. With a view to a.scertain the 
mesne profits interrogatories were administer- 
ed to the Manager, the interrogatories refer- 
ring throughout to estate No. 252, without 
any mention of particular survey numbers. 
In his replies, the Manager gave an account 
of the profits of the whole estate No. 252, 
showing the total profits to be Rs. 4,110-3-8, 
and in a note added the information that 
some new land had been acquired while 
the estate was under management. Plaintiff 
then applied that the Collector of Karachi 
should be appointed Commissioner to parti- 
tion the properties and, on the Sth September 
1910, a consent order was passed appointing 
the Collector **to partition the land in suit 
of the estate No. 252 as shown in the schedule 
annexed to the plainP’ and on payment of 


the balance of Court-fee by plaintiff, to de- 
liver half to the plaintiff and also half the 
mesne profits up to 1909-10 as shown in 
the Manager’s statement. The plaintiff had 
paid Court-fee as on Rs. 4,000 only, hence a 
small extra sum was due from him. On the 
24th January 1911, the Manager was in- 
structed to pay to plaintiff half the amount 
collected by him and half the remainder when 
recovered. To this order the Manager re- 
plied by letter of the Sth May 1911 showing 
that the account formerly rendered related 
to the entire estate under management, but 
that as plaintiff was to get half of the reali- 
zations only from the property described in 
the plaint, a statement had been prepared 
showing the profits from such of the survey 
numbers mentioned in the schedule to the 
plaint as still formed part of the estate. Now 
the estate had been under management since 
1897 and during the fourteen years it had 
undergone much change, 141 numbers out of 
155 having been forfeited to Government 
and 99 new numbers having been taken up. 
The account submitted showed only Rs. 458 
as due to plaintiff. * On the 27th February 
1912 the Collector wrote to the Court stating 
that out of the numbers described in the 
commission order only 14 remained. This 
letter appears to have been received on the 
4th March. From that date up to the 18th 
January 1913 nothing whatever was done 
by anybody concerned in the case but, on 
that date, plaintiff’s legal representatives 
(plaintiff had in the meantime died) applied 
under Order VT, rule 7, for permission to 
amend the plaint by adding to the schedule 
the 99 survey numbers that had been added 
to the estate since management. This appli- 
cation was rejected on the ground of the 
negligence and delay displayed by plaintiff. 

Now, what is the result of refusing the 
amendment? By the consent order of the 
21st October 1910 the Manager is bound to 
pay over to plaintiff half the amount collected 
by him and plaintiff is entitled to such half 
whether or not the whole estate be partitioned, 
for his failure to include all survey numbers 
cannot have the effect of transferring his 
share in the omitted numbers to defendant 
No. 1; the only possible result of such 
omission would be to leave the parties 
tenants-in-common of such numbers. The 
effect of refusing an amendment (assuming 
that the instructions to the Commissioner 
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reinain as before) is to deny to the defendant, 
as well as to plaintiff, complete partition and 
to leave the Manager as before in possession 
of the undivided numbers as trustee for both 
parties. 

But, in a suit for partition, a Court of 
Equity does not act ministerially and in 
obedience to the call of those parties who 
have a right to partition, but adjusts the 
equities of all parties interested (see Story 
V. Johnson (5) cited in Mews’ Digest). The 
negligence and delay of the plaintiff in ap- 
plying for amendment of the plaint formed 
no ground for refusing that complete partition 
which w^as undoubtedly asked for in the plaint 
and which the other beneficiary apparently 
desired. 

Nor could the plaintiff be justly barred 
from any relief to Avhich he was entitled in 
the suit merely because in the order issued 
to the Commissioner tlie words as shown in 
the schedule annexed to the plaint were in- 
serted. For plaintiff was entitled to a 
partition according to the rights as declared 
in the judgment and tlie judgment declares 
plaintiff’s right in the lands in suit;” and a 
reference to the record makes it clear that 
up to the date of judgment the lands in 
suit” were assumed to be all the lands which 
constituted estate No. 252. Had there been 
any dispute or any doubt as to what lands 
were subject to partition, it would have been 
the duty of the Court to order an inquiry as 
to the then constitution of the estate. 

It is to be noted that, so far as the record 
goes, defendant No. 1, the other party 
beneficially interested, has never since the 
judgment disputed plaintiff’s right to a parti- 
tion of the whole estate No. 252. It is the 
Manager who has been endeavouring to take 
advantage of a technical blunder on the part 
of plaintiff to defeat his just rights, notwith- 
standing that he is trustee for the plaintiff 
as much as for the defendant and bound to 
protect his interests. No amendment of 
the plaint is necessary, unless the parties 
beneficially interested are really in con- 
troversy as to the constitution of the estate 
to be partitioned; further, in a suit for 
partition it is unnecessary for plaintiff to ask 
that if there be any dispute or doubt as to 
the estate to be divided, an inquiry be made: 

^5) (1837) 2 Y. & C. (Ex.) 586. 


for, as may be ascertained from Seton on 
Decrees, an order for such inquiry is ordi- 
narily included in a properly drawn prelimi- 
nary decree and, under Order VII, rule 6, 
Civil Procedure Code, it is unnecessary to ask 
for general or other relief which the Court 
can grant as a matter of course. Without 
any amendment of the plaint the Court could 
have issued instructions to the Commissioner 
under Order XXVI rules 13 and 14, to make 
such inquiry as to the constitution of estate 
No. 252 as was necessary'-. 

If reference be made to Order X, rule 1, 
Order VI, rule 17, Order XIV, rule 1 (5) 
and rule 5, and section 153 it will be realised 
that the new Civil Procedure Code imposes 
on the Court a positive duty to do all things 
necessary for the purpose of ascertaining and 
determining the real questions in controversy 
between the parties. The distinction between 
what the Court may do and what 
the Court shall do is most carefully 
observed. The only limitation to the duty 
of making such amendments in the pleadings 
as are necessary for the purpose of deter- 
mining, /.e., finally deciding and settling, 
the real questions in controversy between 
the parties, appears to be that suggested by- 
section 151; the legal rights of no party 
must bo violated and the process of the 
Court must not be abused. 

The application for amendment of the 
plaint was put in on the 16th January 1913; 
at that date, neither defendant No. 1 nor 
the Manager had positively stated that 
plaintiff’s right to a partition of the whole 
estate No. 252, as given by the preliminary 
judgment, was being disputed; the Manager 
had done no more than to draw attention 
to the limitation in the instructions to the 
Commissioner and to literally comply with 
them. The Government Pleader applied for 
adjournments until the 4th April, in order to 
obtain instructions from the Ijegal Remem- 
brancer who was advising the Manager as 
to the attitude to bo adopted towards the 
application. It was not until the 4th April 
that the Court was definitely informed that 
the Manager desired to take advantage of 
the errors in the schedule to the plaint. As 
the Government Pleader had filed a vakalaU 
hama for the 1st opponent, the^ Court had to 
take it that she too opposed the' amendment 
6p the same grounds, though* it becaipe clea^* 
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in argument that the application was opposed 
pot to prevent the partition of all such estate 
as was held in common, but with a misty 
idea that applicant would be deprived 
altogether of the greater portion of his 
share. It was then evident, for the first 
time, that an amendment of the plaint was 
necessary, for, until then, there had been 
no declared controversy as to the constitu- 
tion of the estate to be partitioned. The 
rejection of the application amounted to a 
refusal to determine the questions in con- 
troversy in the suit between the parties; the 
order is, therefore, one which we are com- 
petent to revise. The negligence of plaintiff 
in drafting his schedule and his delay in 
applying for an amendment constituted, in 
my opinion, no ground for refusing the 
amendment and it is to bo noted that tlio 
Manager and defendant No. 1 permitted the 
plaintiff and the Court to be under the delu- 
sion tliat the schedule was correct for over 
four years after the plaint was filed, and did 
not, until six years after suit, definitely raise 
the dispute which made an amendment 
necessary. Defendants have certainly been 
at least as negligent and dilatory as 
plaintiff. 

1 would reverse the order sought to be 
revised and grant the application for an 
amendment; costs of the application in both 
Courts to be paid out of the estate. 

( )rder reversed. 


COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 

Revrnitk Revision No. 122 op 1913-14. 
April 14, 1914. 

T resent'. — Mr. Maynard, F. C. 

MAHAN SINGH and others — Plaintiffs 
— Applicants 
versm 

NARAIN SINGH and others — Defendants 
— Respondents. 

Punjab Tenancy Act fXVI of ISSV, l-t, 84 (5) — 
Ejectment --Permn in adverse possession of land made 
oiier to another in partition proceedings —Not pa}'ty to 
proceedings —Cannot he ejected under ejectment pro- 
ceedings— Revision ^Grounds — Broad principle — In- 
justice or failure of justice— Perversity in hnding.s — 
Serious misapplication of laic of evideywe. 

A person found to bo in adverse possession of land 
which was made over to another in partition pro- 
ceedings to which the former was not a party, would 
not be liable to ejectment as a tenant under the 
Punjab Tenanej^ Aot| 


The Financial Commissioner, acting under section 
84 (5) of the Punjab Tenancy Act, has, within 
the limits prescribed for the revisional jurisdiction 
of the Chief Court, an absolute discretion to deter- 
mine whether his intervention is expedient. The 
broad principle to follow is to interfere only when 
a refusal to interfere would result in injustice or 
failure of justice. 

The circumstances which would justify the 
Financial Commissioner on the revision side in 
holding that a subordinate Court lias acted either 
without jurisdiction or illegally or with material 
irregularity, when on the facts found by that Court 
there is no such lack of jurisdiction and no illegality 
or material irregularity, would have to bo of a veiy 
exceptional kind, though absolute perversity in 
the finding or a serious misapplication of the law 
of evidence in an’iving at it might justify such 
interference. 

Case forwarded by the Commissioner of 
Jullundur on IGtli March 1914. 

ORDER. — -The land in respect to which 
the present suit has been brought is a por- 
tion of Nahri Nauranga which came by parti- 
tion proceedings into the share of the defend- 
ants-respondents. Proprietary possession of 
the land was delivered to them in 1909 by 
the order of the Court but as the plaintiffs 
applicants are not owners of Nahri Nauranga, 
but imly of the adjoining village of Nahri 
Khalsa it is understood that they were not 
parties to the partition proceedings. Owing to 
the intermixture of the lands of the two 
villages, they appear to have claimed rights 
in this area and they resisted the occupation 
of the defendants and interfered with the 
tenants put in by the latter. But the 
respondents are shown in the Revenue Records 
as having proprietary possession in accord- 
ance with the orders in the partition proceed- 
ings and they sued for the ejectment of the 
plaintiffs (applicants), which the Original and 
Appellate Courts have ordered. 

The Original and Appellate Courts have 
found that the plaintiff- applicants have not 
succeeded in rebutting the presumption 
established by the Revenue Records that the 
defendants are owners and the plaintiffs 
tenants -at-will. That is to say, there is a 
finding of fact, supported by the Revenue 
Records, that the relations of landlord and 
tenants exist between the parties. 

The learned Commissioner regards the 
decision as equitable. But having regard to 
the h* story of the case, and to the circum- 
stances in which the plaintiffs took possession, 
he does not think that the facts justify the 
fipejiu^ that th© relations of ho landlord and 
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tenant exist between the parties. That is to 
say, as I understand, he regards the 
possession of the plaintifPs as adverse, under 
the colour of proprietary right, and the eject- 
ment proceedings in the Revenue Court as 
bad in law. He, therefore, refers the case for 
orders on th^ revision side. 

His order of reference suggests the 
possibility that a person in the possession of 
land occupied without the consent of the 
landlord in the circumstances specified in 
section 14 of the Punjab Tenancy Act might 
be held to be a tenant and, therefore, liable to 
ejectment proceedings. 1 need only say here 
that it is most improbable that such an 
interpretation of section 14 would be upheld, 
as the reason for inserting that section is to 
provide for the case of a trespasser who is not 
a tenant. If the facts of the present case had 
been found to be what I understand the 
Commissioner to consider them to be, there 
could, I think, have been little doubt as to the 
law applicable to them. The plaiutiffs- 
applicants, having beeji found to be in adverse 
possession of land which was made over to 
the defendants in partition proceedings to 
which the plaintiffs were not parties, would 
not have been liable to ejectment proceedings 
under the Punjab Tenancy Act. 

The question before me, however, is whe- 
ther, for the sake of a ruling on a point of 
law which is not seriously in question, I 
should, as a Court of revision, reverse the 
concurrent finding of two Courts on a point of 
fact, which has the support of the Revenue 
Records and whether I should do this notwith- 
standing that the decision based upon this 
finding is regarded by the Court which 
makes the reference as an equitable one. 

Applications on the revision side from 
disappointed parties to revenue litigation are 
very numerous and in the majority of them 
the grounds put forward might serve as 
grounds of appeal, if appeal were permissible, 
but are not, and hardly ever affect to be* 
grounds for the exercise of so exceptional a 
jurisdiction as that of the Financial 
Commissioners on the revision side. The 
re visional jurisdiction of the High Court 
is limited by section 315 of the Civil 
Procedure Code to cases in which a 
subordinate Court appears to have exercised 
a jurisdiction not vested in it ly law or to 
have failed to exercise a jurisdiction so 


vested, or to have acted in the exercise of its 
jurisdiction illegally or with material 
irregularity. But it has always been recog- 
nised that the Financial Commissioner, acting 
under section 84 (5) of the Punjab Tenancy 
Act, has, within the limits prescribed for the 
revisional jurisdiction of the Chief Court, an 
absolute discretion to determine whether his 
intervention is expedient. There is a 
succession of rulings on this point and in 
Imam Din v. Jiwan (1) it was very clearly 
and in very general language ruled 
that the broad principle to follow is to 
interfere only when a refusal to interfere 
would result in injustice or failure of 
justice. 

In the present case there are two distinct 
• reasons for declining to exercise the revisional 
jurisdiction. In the first place, there is, on 
the part of the two Courts, a definite finding 
supported by the Revenue Records of facts 
which give jurisdiction to the Revenue Courts 
and render the plaintiffs-applicants liable to 
ejectment. The circumstances which would 
justify this Court, on its revision side, in 
holding that a subordinate Court had acted 
either without jurisdiction or illegally or wnth 
material irregularity, when on the facts 
found by that Court there is no such lack of 
jurisdiction and no illegality or material 
irregularity, would have to be of a very 
exceptional kind: though absolute perversity 
in the finding, or a serious misapplication of 
the law of evidence in arriving at it, might 
justify such interference. Apart from this 
point, there is no suggestion that the decision 
of the Subordinate Courts in the present case 
has resulted in injustice. 

The application is rejected. 

, - Application r^ected, 

(1) 6 Ind. Cas. 736; 2 P. R. 1910 Rev.; 101 P. L. R. 
1910, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Sgooxd Civil Appeal No. 317 op 1912. 

August 12, 1914. 

Present: — Mr. Kendall, A. J. C. 

RAM DAT, DECEASED, AND OTHERS — 
Plaintipes — Appe llants 
versus 

Musammat SUKHIA and others — 
Dependants — Respondents. 

Second appeal — Credibility of evidence not to he con- 
sidered —Adequacy of proof can he considered — Wajib- 
ubarz, interpretation of “Malik,” meaning of — Pre- 
sumption as to Hindu widow's power of alienation— 
Special custom^ proof of — Hindu widaiv, transfer by, 
allowed to pass unchallen-gedf presumption in case of 
— Next reversioners^ transfer in favour of^ effect of— 
Transfer still open to challenge^ effect of — Custom 
never proved hy one instance. 

While the credibility of evidence which has been 
accepted by the Courts below cannot bo considered, 
a Court on second appeal is entitled to consider 
whether that evidence amounts to an adequate proof 
of custom. 

Where a Wajih-iil-arz stated that if there are no 
sons the widow, as long as she remains chaste in her 
husband’s house, will be malik: 

Heldy that the word simply meant malik 

as a widow with restricted powers of alienation. 

Dhondhe Singh v. Sant Bakhsh Singhy 3 0. C. 181 
and Bindrahan Das v. Totri, 3 0. C. 258, referred 
to. 

The mere fact of alienation by a Hindu widow 
does not raise any presumption as to the existence 
of any special custom entitling her to do so. A 
slight presumption in favour of some such custom 
may be raised if an out and-out transfer is allowed 
to pass unchallongod by those having a right to 
challenge it; but no such presumption can at all be 
raised where the transfer is in favour of the next 
reversioners themselves or where it is still open to 
challenge. 

One instance can never suflfice to prove a 
custom. 

Appeal from the decree of the District 
Judge, Rae Bareli, dated 30th April 1912, 
modifying that of the Subordinate Judge, 
Partabgarh, dated 6th March 1912. 

Pandit Gokaran Nath Misra, for the Ap- 
pellants. 

Syed All Muhammad, holding brief of Syed 
Wazir Hasan, for the Respondents. 

JUDGMENT. — Certain property belonged 
to Ramnidh, who died sixteen years ago. 
After his death his widow remained in pos- 
sesion until her death in July 1911. This 
suit was brought by the reversioners of 
Ramnidh for possession of his property. It 
was brought against his daughters and his 
daughters’ sons, and also against mortgagees 


of the property from the widow, and against 
the vendee from the widow of plots Nos. 168 
and 195 situate in village Mob war. Plaintiffs 
Nos. 1 to 5 are the nearest reversioners. 
The remaining plaintiffs are the reversioners 
next to them, claiming title under an agree- 
ment with plaintiffs Nos. 1 to 5. Their suit 
was based on the allegation tliat daughters 
and daughters’ sons are excluded from suc- 
cession, and that the widow had no power 
to alienate the property. 

In defence the custom as to exclusion of 
daughters was denied and it was alleged 
that by custom a widow had a full right to 
alienate, and further that there existed legal 
necessity which justified the alienation. An 
adoption with the permission of Ramnidh was 
also pleaded. 

The first Court found that the custom as 
to the exclusion of daughters was proved. 
It found that legal necessity existed as 
regards part of the property which was 
transferred by mortgage; that the amount 
paid to meet that legal necessity must be 
paid by the plaintiffs before they could 
obtain possession of that propery; and that no 
legal necessity in connection with the sale of 
plots Nos. 168 and 195 existed. It found 
also that the widow had no right of transfer 
and that no adoption was proved. It, there- 
fore, decreed the suit, subject to the payment 
of that sura to which I have alluded. 

Orj app3.1l the lower Appellate Court, while 
upholding tlie finding as to the absence of 
legal necessity, held that it was proved that 
the widow had by custom a full right of 
transfer and it, therefore, varying the decree 
of the Court of first instance, dismissed the 
suit so far as plots Nos. 168 and 195 were 
concerned. 

The plaintiffs, accepting the finding that 
the sum to which I have alluded must be 
paid, appeal to this Court on the grounds 
that the widow has not, by any custom, a 
power of transfer, that the Wajib-uUarz has 
been misunderstood, and that there is no 
evidence on the record legally sufficient to 
prove the aforesaid custom. 

The appeal must succeed. There is no 
doubt, as has been laid down both in other 
High Courts and also by this Court, that 
while the credibility of evidence which has 
been accepted by the *Coarts below cannot 
be considered, a Court on second appeal is 
entitled to consider whether that evidence 





IKBIAN CASES. 


[19U 


KAM DAT l\ SUKUIA. 

amounts to an adequate proof of custom. 
The lower Appellate Court relied on (a) the 
, Wajih-nUarz, (6) four transactions entered into 
,by widows, (c) a statement of Ramnidhj and 
on the strength of these it came to the con- 
.elusion that a right of alienation in widows 
was proved. The oral evidence was to the 
contrary effect. 

(а) Wajih^nl-arz — The Wajih-nUarz, on 
which the defendants expressly stated 
tliey did not rely, is to the effect that 
if there are sons they Avill share in 
the estate equally on the death of their 
father; if there are no sons the widow, as 
long as she remains chaste in her husband’s 
house, will be malik; and that in any case 
daughters have no share whatever, nor a widow, 
if there are any sons in existence. In a 
ruling of Chamier, J. C., a copy of which is 
Exhibit 16 upon this record, but which does 
not appear to have been published, he ex- 
pressed his doubts as to whether even the 
words malik kamil, a much stronger expres- 
sion tliau merely malik, meant more than 
malik as a widow. In Dhondhc Singh v. Sant 
Bakhsh Singh (l) it was laid down by a 
Bench of this Court that where a construc- 
tion can be put upon a Wajih-iiUarz which 
is compatible with the rules of Hindu Law, 
that is the proper construction to be placed 
upon it. And in another case reported as 
Bindraban Bas v. Totri (2), Deas, J. C., found 
that the provisions of a Wajih-uharz yvliioh set 
out that widows would remain in possession 
of their share ba ikhtiar maliKana were 
inconsistent with the possession by a 
widow of an absolute estate. A widow in 
Hindu Law, coming into possession of her 
husband’s estate on his death, undoubtedly 
becomes malik thereof for her life-time, 
and with restricted powers of alienation; and 
there is nothing in the Wajib-ul-arz before 
me which would justify the Court in putting 
any larger interpretation than this on the 
word malik therein contained. 

(б) . Four transactions entered into by the 
widows — 

(1) The first of these is a deed of 
gift by Musammat Subhan in 1899. This 
gift was admittedly made to the next rever- 
sioner, and there was no one, therefore, to 
dispiite it. It is common in my experience 
to find women, in temporary possession of 
property, trying to alienate it, more often 
, ( 2)3 0.C,26a* 


perhaps in favour of daughters and daughters’ 
sons; and the mere fact of alienation by a 
woman will not lead to any presumption that 
she is doing so by reason of any special custom, 
which she may believe entitles her to do so. 
What is to be seen rather is whetlier on an 
alienation by a widow taking place any 
objection has been made by reversioners or 
other people personally interested to object. 
If it is seen that an out-and-out transfer by 
a widow has been allowed to pass unchal- 
Tenged by those who have a right to challenge 
it, that may raise a slight presumption in 
favour of some such custom. But along 
with this it must be remembered that, as 
has often been laid down, one instance can 
never suffice to prove a custom. 

(2) This was a gift by one Musammat 
Phuljharia to her nephews made on 2?th 
July 1882. A declaration that this deed of 
gift was inoperative after Musammat Phul- 
jharia’s death could have been prayed by 
reversioners within her life-time. But it is 
not obligatory on any person to come into 
Court to have such a deed of gift set aside, 
until after the death of Musammat Phuljharia. 
Now Musammat Bhulilmrm is admittedly still 
alive. But it is further seen that within a 
few months of the execution of this deed of 
gift, namely in October 1882, a reversioner, 
Datadin, did bring a suit on the ground that 
she had no right of transfer. But he brought 
his suit for possession, and not merely for a 
declaration; and his suit was dismissed on 
the ground that a suit for possession was 
premature. It is evident that neither of the 
above are instances which can support the 
alleged custom. 

(8) This was a perpetual lease granted 
by Musammat Bundan in January 1909^ 
Musammat Bundan died on the 26th July 1911, 
and the period within which the deed of 
gift can be challenged has not yet expired. 

(4) This was a gift made by Musammat 
Dilraji on the 2nd July 1911, very shortly 
before this suit was filed, in favour of her 
daughter’s husband. This transaction also 
is still open to challenge. And it may be 
further noted that she does not purport to 
make this gift owing to any inherent power 
in her to do so; but that she did so to carry 
out, as she said therein, the express wishes 
of her husband, the last male owner. Nonfe 
of these instances, therefore, in any way 
support the alleged custom. 
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(c) Ilamnldh'it statement — It remains to 
consider the statement of Kamnidh. This 
statement was made by him in the course 
of Datadin’s suit directed against Phuljharia’s 
deed of gift. It is not relevant under 
section 33 of the Evidence Act nor is it 
I'elevant under section 32 (4), inasmuch as 
the controversy as to this custom had arisen 
at the time he made it. 

It is perfectly evident then from the above 
review of the documentary evidence on 
which the lower Appellate Court has relied, 
that the alleged custom is entirely unproved. 

The appeal is, therefore, allowed, the decree 
of the lower Court is set aside and the 
decree of the first Court is restored. The 
appellants may have their costs in this Court 
and the Court below. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 931 op 1912. 

May 21, 1914. 

Present'. — Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 

BADHAWA AND OTHERS — Plaintipes — 
Appellants 
versxis 

JALLU AND OTHEHS — DEFENDANTS— 
Respondents. 

Jari.tdiction of Civil uv Revenue Comt^Clatm hy 
rever^fonerm of aonless landotvner for 2)osses.^ion of lajid 
‘on ground that he had no right to create occupancy 
righta —Ad verse pnsse.<ision —Li m itation Act ( IX of 1908^ , 
Sch. I, Art. )4*t. 

A suit brought by tlio reversioners of a deceased 
sonless proprietor who had given occupancy rights 
ill his plots of land to another, on the ground that 
he had no right to alienate the land in that way, is 
cognizable by a Civil Court, 

Article 144 of the Limitation Act, IX of 1908, is 
applicable to such a case aud a suit brought 30 
years after the alienation is clearly barred. 

Second appeal from the decree of the 
^Divisional Judge, Hoshiarpur Division, dated 
.13th March 1912, varying that of the Sub- 
ordinate Judge, second Class, Hoshiarpur, 
dated 4th December 1911, decreeing plaintiffs’ 
claim in part. 

FACTS appear from the following 
judgment of the Lower Court: — 
i Charta, in June 1872, mortgaged the 
"whole of his Jiolding, with shamilat, to Jallu, 
his nephew, for Rs* 600. 


Prior to that, in 1864, he had given 
Jallu’s father occupancy rights in 29 hanals 

5 marlas and, after the mortgage in 
December 1872, ho again gave him 
occupancy rights in a further ''area of 82 
kanals 2 marlas. Charta died before 1879 , 
In 1879 the mortgage of Rs. 600 is 
recorded as having been enhanced to 
Rs. 900, and Jallu alleges that the second 
mortgage was not reduced to writing. 

However, plaintiffs, the immediate re- 
versioners of Charta, have paid off tho 
mortgage of Rs. 900, and now find them- 
selves confronted, as regards 122 kanals 

6 marla.% with the defendants’ occupancy 
rights. 

Plaintiffs’ Pleader finds a difficulty in 
defining tho nature of his clients’ suit. 

The lower Court lias dismissed tho 
suit in respect of the land covered by 
the occupancy rights, except in regard to 
11 kanals 5 marlas which the lower Court 
found had been erroneously entered in tho 
occupancy khataf and has given plaintiffs a 
decree for possession of the rest of the 
holding as proprietors. 

The plaintiffs appeal, and there is a 
cross-objection by defendants in respect of 
the 11 kanals 5 marlas. 

Hajl Mufiamnia l Bakhsk v. Bhagwan Doss 
(1) shows tliat the law is in a very parlous 
state, hut the lower Court has held the 
case to be one triable by a Civil Court. 

Tho position adopted by the plaintiffs 
appears to be, that the defendant is re- 
corded as an occupancy tenant, that he 
has a tenant right, but that the aliena- 
tion of that tenant right by Charta was 
invalid, and they a.sk for possession by 
cancellation of that right. 

Regarded as a customary suit for 
cancellation of an alienation, this is triable 
by a Civil Court, and this is liow it regards 
this case, and, as I take it, , this is the 
manner in which plaintiff regards his case, 
if a zemindar can bo said to advert at all 
to the precise nature of his case from a 
legal point of view. 

Viewed so, the suit is time-barred, for 
the alienations took place in 1864 and 
1872, Charta was dead in 1879, and the 

(1) 3 Ind. Gas. 498; 76 P. R. lOOOj 119 P* W. Ri 
1D09; 06 P. L. R* 1009* 
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suit was not brought within 12 years of 
his death. 

The Punjab Limitation Act does not 
apply, and it appears to me that limitation 
began to run, under Article 144, General 
Limitation Act, from the date of Charta’s 
death. 

But could the defendant, Jallu, be said 
to be in adverse possession qua tenant 
with occupancy, whilst the mortgage of 
the proprietary right subsisted in his 
favour ? 

Adverse possession must be some overt 
act, which is obvious to the whole world 
and which gives notice to all concerned 
that the holder intends to hold in his own 
absolute right. 

And in this case the occupancy title 
would have been obscured by the mortgage 
title, had Jallu been the tenant. 

The plaintiffs could not have sued for 
possession of the occupancy land alone 
without redeeming the whole mortgage, 
and it is a generally accepted law that 
nobody is bound to bring a suit for de- 
claratory relief. 

Thus, had the occupancy been originally 
granted to Jallu, I should hold that the 
suit to contest the grant was not time-barred. . 
But the grants of occupancy rights were 
made, not to Jallu, but to bis father, 
Gbagga. Ghagga died some seven years 
ago, and mutation of the occupancy took 
place in favour of Jallu and his brothers 
in equal shares. 

I must, therefore, bold that Ghagga’s occu- 
pancy right was enjoyed adversely to plaintiff 
from the death of Charta, for plaintiff could 
have claimed that occupancy right without 
redeeming the mortgage. 

1, therefore, find the suit time-barred and 
dismiss the appeal with costs. I have sent 
for the mutation on Chartu’s death, but it is 
no longer extant. 

If the suit be regarded as one by a land- 
lord to prove that a tenant has no right of 
occupancy, then the suit is triable by a Reve- 
nue Court. 

Now remains the cross-objection. 

The lower Court has decreed 11 hanaU 
5 ma/rlas to plaintiff, on the ground that 111 
hands 7 marlas only were granted to Ghagga, 
.but, in the Settlement of 1879, he was 
erroneously shown as tenant with occupancy of 
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122 kanals 12 marlas instead of 111 kanals 7 
marlas granted. 

In respect to this area too I must hold 
that Ghagga has been in adverse possession 
as tenant with occupancy since at least 1879. 

His possession was adverse to both mort- 
gagee and mortgagor. 

On these grounds, I accept the cross - 
objection, and, modifying the lower Court’s 
decree, grant plaintiff a decree for all the 
land in suit as proprietor, subject to defend- 
ant’s occupancy rights in 122-12/20 kanals^ 
plainliff to pay costs throughout. 

Bakshi Teh Chand, for the Appellants. 

Mr. Nand Lal^ for the Respondents. 

JUDGMENT. — The facts of this case are 
fully given in the judgment of the Divisional 
Judge, and it is unnecessary to repeat them 
here. The plaintiffs-appellanta brought the 
suit, out of which the present appeal has 
arisen, against the defendants-respondents 
for possession of 417 kanals 4 marlas of land 
upon certain allegations which are sum- 
marized in the judgment of the Subordinate 
Judge. There has been some doubt in this 
litigation as to wliat the exact nature of the 
plaintiffs’ claim was, and we may say at once 
that upon careful consideration of tlie terms 
of the plaint and the pleadings of both the 
parties and the issues framed on those 
pleadings, we agree with the Divisional 
Judge that in respect of 122 ka7tals 6 marlas 
out of the land sued for, in which according 
to the entries in the revenue papers the 
defendants bad occupancy rights at tlio date 
of suit, the plaintiffs’ claim was to the 
effect that Charta, the original owner of 
the land, had no power to create occupancy 
rights in the said portion of the land in 
favour of Ghagga, father of defendants Nos. 1 
to 4, and that as against the plaintiffs, who 
are the reversioners of Charta, the alienation 
of occupancy rights in favour of the said 
defendants was invalid and ineffectual. That 
this view of the nature of the claim is correct, 
is shown by the admission which was made by 
tlie plaintiffs’ Pleader in the Divisional Court 
at a previous stage of the proceedings in this 
suit when the question for decision was as 
to whether the suit of the plaintiffs was or 
was not cognizable by a Civil Court. In his 
order of remand, dated the 17th February 
1911, the Divisional Judge said:-— 
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**But even as rgards the maurmi land the 
lower Court’s order seems wrong, for the 
plaintiffs admitted that there is a maurusi 
entry, and their contention is that Charta 
was not competent to alienate these rights 
in his land. Their contention may or may 
not be time-barred, but it is one for disposal 
of a Civil and not by a Revenue Court.” 

It is clear from this passage that the nature 
of the plaintiffs’ suit was as stated above, and 
at this stage of the case we are not prepared 
to accept the contention of the plaintiffs’ 
Pleader that the plaintiffs sued the defend- 
ants as trespassers and not as persons in 
whose favour occupancy rights had been 
created by Charta. Upon this view of the 
ca.se it is unnecessary to deal with the con- 
tention that the plaintiffs’ suit for possession 
of the land must be decreed by the Civil 
Court and that the plea of the defendants 
that they were occupancy tenants, being one 
not cognizable by a Civil Court, should be 
ignored altogether \_Maji Muhammad Bahhsh 
V. Bhagwan Das (1)]. 

Taking the suit then to be one in which 
the plaintiffs have contested the power of 
Charta to alienate rights of occupancy in 
122 Icanals 6 marlas of land in favour of the 
defendants, it seems to us that the Divisional 
Judge is right in holding that the suit is 
barred by limitation. As pointed out in this 
judgment, occupancy rights in 29 kaTials 
5 marlas and 82 kanals 2 marlas of land were 
created by Charta in the years 1864 and 
1872, respectively, in favour of Ghagga, 
father of defendants Nos. 1 to 4; and it is 
clear that Ghagga enjoyed the occupancy 
rights in the said land adversely to the 
plaintiffs from the date of Charta’s death. 
Charta is said to have died in or about 1879, 
and the present suit was not brought until 
the year 1909. The adverse possession of 
Ghagga and after his death of his sons, 
defendants Nos. 1 to 4, has thus lasted for 
about 30 years, and plaintiffs’ suit as regards 
111 kanals 7 marlas was, therefore, clearly 
out of time. 

As regards the remaining 11 kanals 
5 marlas in regard to which the Courts 
below have differed, we find that in the 
Settlement of 1879 this land is entered in the 
name of Ghagga as an occupancy tenant, 
.but the Revenue Recmnis do not show 
^ow this entry came to be made. This 
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land was comprised in Khasras Nos. 1429 
1449 and 4660 of the 1879 Settlement, and 
Ghagga, occupancy tenant, was entered as 
in possession. Although no order relating 
to the mutation of this land in favour of 
Ghagga has been traced, there can be no 
doubt that mutation must have been made 
in pursuance of an order of a Revenue 
Officer. So far as the fact of Ghagga’s 
possession is concerned, there is no distinc- 
tion between the 11 kanals 5 marlas in 
question and the 111 ka'nals 7 marlas 
covered by the mutation orders of 1867 and 
1872 and we hold, in agreement with the 
Divisional Judge, that as regards this 

11 kanals 5 marlas also the possession of 
Ghagga and, after his death, that of his sons 
was adverse to the plaintiffs for more than 

12 years before suit. 

There remains the question whether the 
houses in dispute stand on the occupancy 
land or not. The first Court held that one 
of the kothas is situate in the maurusi land 
and that the remaining kothas claimed by the 
plaintiffs were not entered in the mortgage- 
deed of Jalln, defendant No. 1. The Di- 
visional Judge has not dealt with this point, 
although it ^vas raised in the 4th ground of 
appeal before him. The matter is involved 
in obscurity, and it is difficult to say definitely 
whether the kothas claimed by the plaintiffs 
stand on the occupancy land or not. The 
Counsel for the defendants admits the plaint- 
iffs’ right to the possession of the kothas 
which do not stand on the occupancy land, 
and this should be made clear in the decree 
which is drawn up in this Court. The exe- 
cution Court will decide as to whether any 
of the kothas in suit do or do not stand on the 
occupancy land. 

With this roservation the plaintiffs’ appeal 
fails and is dismissed with costs. 

Appeal dismissed 
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FIRM OP SHAMUSSUDDIN MAHIR RUX V, FIRM OF AM MAHOMED ALIDINA. AMIR l\ FAQIEA. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Transfer Application No. 59 op 1913. 
April 3, 1914. 

. Present: — Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 

The FIRM op SHAMUSSUDDIN MAHIR 
BUX — Dependants — Applioants 
versus 

The FIEk op ALI MAHOMED ALIDINA 
— Plaintiffs — Opponents. 

Civil Procedure Code f'Acl V of 1908^, s. 22 -- Suit 
capable of institution in two Courts ^Transfer from one 
Court to another — JEvidence of defendant available outside 
jurisdictionf whether sufficient reason. 

When a amifc, which can bo brought in either of 
two Courts, has boon instituted in one of them, it 
cannot be transferred to the other merely on the 
ground that the defendant has all his evidence at 
the latter ^jlace. 

Application under section 22, Civil 
Procedure Code, for transfer of the case froni 
Karachi to Amritsar. 

Mr. Isardas Odharam, for the Applicants. 

Mr. Pupchand Bilaram, for the Opponents. 

JUDGMENT. — ^Plaintiffs of Karachi sued 
defendants of Amritsar for an account of 
goods sent, from Karachi for sale on certain 
terms in Amritsar. 

Plaintiffs filed their suit in Karachi and 
allege they have their evidence in Karachi; 
hut defendant states he has his evidence 
in Amritsar and has applied for transfer 
to Amritsar under sections 22 and 23, Civil 
Procedure Code. It must be presumed for 
the purposes of this application that jurisdic- 
tion lies both in the Karachi Court and the Am- 
ritsar Court. The mere fact that defendant 
has evidence in Amritsar is not, in our opinion, 
sufficient to justify transfer of the suit from 
Karachi to Amritsar. The evidence can 
be taken as usual on commission, even that 
6f the defendant for good cause shown to 
the satisfaction of the Court. 

We reject the application with costs. 

Application rejected. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1178 op 1912. 
May 11, 1914. 

Present: — Mr. Justice Johnstone and 
Mr. Justice Rattigan, 

AMIR AND others — Plaintitfs — Appellants 
versus 

FAQIRA AND OTHERS — DEFENDANTS — 
Respondents, 

Compromise — Party present hut not signing it^ 
whether hound Minors repudiation by -—Civil Pro* 
cedure Code (Act V of 1908;, 0. XXXII, r. 7. 

A person who is a party to a suit and who Is 
present in Court at the time of compromising it 
but does not object to its torms, is bound by the 
comprumiso although ho has not actually signed 
it, and particularly whore he also gets some benefit 
thereunder. 

• A minor on attaining majority is incompetent 
to repudiate a compromise mmle by his next 
friend^ or guardian in a suit, if it w'as made 
for his benefit and with the sanction of the 
Court. 

First appeal from the decree of the 
District Judge, Attock District, at Camp* 
bellpur, dated the 20th April 1912, dk- 
missing the plaintiffs’ claim. 

Dr, Muhamnvad Tqhalj for the Appel* 
lants. 

Mr. Nand Lal^ for the Respondents. 

JUDGMENT. — A few words added to the 
following ^ pedigree-table will suffice to 
explain this case: — 


SHAKFA. 


Khan Beg Fakira Fatta, dead, Muhammad, Ahmad, 
dead, defedaut widow Nur dead. dead. 

I No. 1. Bano, de- 
Miihammad fendent 

Azam, dead. No. 2. 

I 

Amir, minor, 
plaintiff 
No. 1. 


^ r ^ 

Lullah, Gamart, 

defendant plaintiff No. 3. 

No. 3. 


Pir Bakhsh, 
defendant No. 4. 


Sharfa, 

plaintiff No. 2, 


Sharfa’s three sons by one wife were* 
Fatta, Fakira and Khan Beg ; his sons 
by other wife were Muhammad and Ahmad, 
The family separated* and after the death 
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of Sharfa and Khan Beg we find Fatta, 
Fakira and Muhammad Azam jointly own- 
ing in equal shares 3,049 j kanals 14 marlas 
of land. Fatta died and his widow took 
his place, and then they partitioned their 
joint holding — Muhammad Azam taking 
1,088 kanals J2 marlas^ Fakira 1,226 kanals 
4 marals and Musammat Nur Bano 1,095 
kanals 1 maria. This was in 1903. Jn 
1910 Dullah, Pir Bakhsh and Sharfa (son of 
Ahmad) and, by later impleading, Ghiman 
sued for an avoidance of that partition on 
the ground of fraud and what not. This 
suit Avas compromised (page 16, paper-book) 
thus; — 

(0 Fakira and Musammat Nur Bano at 
once surrendered 100 kanals to Dullah and 
Gaman, and 60 kanals to Pir Bakhsh and 
Sharfa. 

(iV) After the death of Musammat Nur 
Bano, Fakira and Amir minor, shall take 
her remaining estate in equal half shares. 

Amir and Sliarfa being minors Pir 
Baklish and Fakira applied for sanction to 
compromise, see page 20 ; received sanction, 
page 21 ; put in the compromi.se and had 
it duly verified and passed, page 18. 

The present suit is brought by Amir, 
minor, Sharfa, minor, and Gaman for a 
declaration that the property is still the 
joint property of plaintiff Amir and of 
defendants Nos. 1 and 2, Fakira and 
Musammat Nur Bano, the compromi.se being 
inoperative against the rights of the three 
plaintiffs. The Court below held that Amir, 
plaintiff, was bound by the compromise 
because it was in his favour, inasmuch 
as in.stead of taking (as lie would do by 
ancestral shares) ith of Fatta’s estate on 
the death of Musammat Nur Bano, he 
was to get i of that estate diminished 
by the small areas given to Dullah, Gaman, 
Pir Bakhsh and Sharfa ; that Sharfa, minor, 
was bound “for the same reasons as have 
been given regarding Amir;” that Gaman 
was bound because he was present at the 
compromise and was duly represented, he 
being blind, by Dullah, his attorney. On 
these findings the suit was dismissed with 
costs. 

All three plaintiffs have appealed against 
this decision, but Mr. Iqbal who repre.seivts 
them has wisely given up the claim qua 
Amir» He concedes that the compi^mise 


is clearly very beneficial to Amir and*, 
therefore, fiilds himself unable to contend 
that the compromise should be upset at 
the instance of Amir. There remain the 
claims that it should be .set aside on the 
suit of (a) Gaman, (6) Sharfa. 

Now we are unable to find any force 
in either claim. Respondents assert that 
Gaman was present at the compromise, 
and the order of the District Judge dated 
23rd November 1910 in the compromised 
case, .see page 18, paper-book — though it 
does not specifically mention Gaman — ^goes 
to show that this assertion is in accordance 
with facts. Mr. Iqbal, when asked by us, 
is unable to as.sert that Gaman was not 
present ; and in these circumstance.s we 
must hold that he was present. This 
being so, and there being also the cir- 
cum.stantial evidence pointed out by the 
lower Court that Gaman had actually 
given a power-of -attorney to Dullah, it is 
idle for appellants to attempt to deny that 
the compromise was entered into with the 
full concurrence of Gaman. It is noteworthy 
also that it is more than doubtful whether 
Gaman, who under the compromise took 
at once along with Dullah 100 kanals of 
tlie land then in suit, was really entitled, 
by law or custom, to any share whatever 
in Fatta’s estate. We have no hesitation, 
therefore, in holding that Gaman Cannot' 
now object to the compromise. 

As regards Sharfa, he, no doubt, Avas a 
minor ; but the Court expressly sanctioned 
the compromise, as we have .seen, and 
gave the opinion that the “compromise, 
shall be beneficial” to him and the others/ 
In his case also, as in the case of Gaman,. 
it is doubtful whether he was by law or 
custom entitled to any thing out of Fatta’a 
estate, and yet he along with Pir Bakhsh 
was to get and did get 60 kanals out 
of it. 

These observations are sufl&cient to dis* 
pose of the case and we agree with tha* 
District Judge in his final conclusions 
against the plaintiffs, bht we must poiht 
out two errors into which the learned 
District Judge has fallen. Clearly, though" 
Sharfa’s claim must fail, it does nut' fail 
on the same grounds as apply to the' 
case of Amir ; and, again, at page Slj, 
lines 28 et seq., of the paper-book the Dis^' 
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trict Jadge is hardly right in quoting, in 
justification of trhe somewhat arbitrary 
shares allotted by the compromise of 1910, 
the reasons given by the Tahsildar in 
connection with the district earlier arrange- 
ment of 1908, for the differences of areas 
observable in that arrangement. 

We dismiss the appeal with costs against 
Sharfa and Gaman. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Original Civil Suit No. 162 op 1912. 

April 6, 1914. 

Present: — Mr. Crouch, A. J. C. 

VALJI JASRAJ — Plaintiff 
versus 

TAYABJI MULLA MAHMED BHOY and 
OTHERS — Defendants. 

Guardians and TTarda Act (VIII of 1890^), s. 29 
property ^ Alienation by guardian of minor co-parcener 
loith permission of CouH — Suit by minor to have sale set 
aside and to get possession of his shore by partition^ 
Guardian not made party ^Estoppel — CouH's discre- 
tion to grant equitable relief. 

A minor co-parcener on attaining majority sued 
the alienee in possession for partition and possession 
of his share, alleging that his cousin, a member of a 
joint IP ’■*“ family, haring got himself appointed 
goardiaiH U^nis person and property and having 
obtained the permission of Court to sell the pro- 
perty, liad alienated it to discharge his own personal 
debts: 

Beldf (1) that the guardian not having been made a 
party to the suit, the Court could not adjust the 
equities between him and the alienee and would 
not deprive a bona fide purchaser for value without 
notice; 

(2) that the plaintiff having relied on the Court’s 
order of appointment to support a part of his claim, 
was estopped from repudiating it to support another 
part. 

Mr. A. B. D^Gruz, for the Plaintiff. 

Mr. Wadhumal Oodharam, for Defendant 
No. 1. 

Mr. Tolasing Khushalsingy for Defendant 
No, 2. 

Mr. Birdaram Mewaramf for Defendant 
No. 3. 


JUDGMENT.— The genealogy of the 
parties concerned in this case is as 
follows; — 


JI3THANI 


r “I ^ 

Lalji, Hari, died after 1907. Dovkaran, 
died before 1907, J 


L, 


1 


r 


r : 'I r~~ 1 

Bhawauji, died Jasraj, Ramji— Dhanbai. Vasram, 
in 1900, 1^ _ j 

r 

Tikam. 


1 

I 

r 

1 

I f 

Hemraj. 

Batanei. 

Narayan. 


r 

Valji, plaintiff. 


1 

Hansraj, died 1902 


111 the year 1897, llari Narayan and 
Tikam, sons of Visram, Dhanbai, widow of 
Ramji, and Bhawanji, for himself and on 
behalf of Valji and Hansraj, minor sons of 
Jasraj, executed a deed of partition (Exhibit 
5) whereby, after reciting that Jasraj was 
dead [and had left two sons and that 
Bhawanji was their guardian, all the joint 
property was partitioned, and it was declar- 
ed that the western portion of Survey No. 
1, sheet C. 6, measuring 114 yards, in Daryalal 
Street was to be taken by Bhawanji, Hansraj 
and Valji and tluit all the parties had 
separated themselves from one another. 

On the 26th November 1898, Bhaw'anji, 
on behalf of himself and on behalf of his 
minor nephews Hansraj and Valji, mortgaged 
the said property, to secure the payment 
of two thousand rupees, with Amalmal, son 
of Lilaram. On the 3rd January 1901 the 
property was further charged to the same 
mortgagee with the re-payment of one 
thousand rupees. 

On the 2nd of April 1901 Hemraj, for 
himself and his minor brother, Ratansi, and 
his minor cousins, Hansraj and Valji, 
mortgaged the same property with Seth 
Lovji Hari and others to secure the 
re-payment of Rs. 3,500. It was recited 
that the money had been utilised for 
redeeming the two mortgages iii favour of 
Amalmal. 

On the 22nd of September 1903, Hemraj 
for himself and for the same three minors 
further charged the property with the re-pay- 
ment of one thousand rupees to the samp 
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mortgagees. In the deeds of 26th Novem- 
ber 1898, of the 3rd January 1901 and 
of the 22nd September 1903 it is not 
stated for what purpose the money was 
borrowed. 

On the 15th of August 1904, Hemraj 
applied to the District Court of Karachi to 
be appointed guardian of the person and 
property of the minor Valji and also asked 
for permission to sell the property and pay 
off the mortgagees. In this application, it 
is stated that Valji had lialf share in the 
property aleady described and bearing Survey 
No. 1, sheet C 6. There is no allegation 
that Hemraj and Valji were joint. The 
learned Joint Judge appointed Hemraj as 
guardian of the person and property of Valji 
and gave permission for the sale. The pro 
perty was, on the 17th October 1901, sold to 
Seth Nensi Copal for Hs. 6,950. Hemraj 
executed the deed of transfer on behalf of 
Valji by virtue of the Court’s order . 

On the 6th January 1908 the said Nensi 
Gopal sold the property to Anandji Bechar, 
who sold it toTayabji Mulla Mahmedbhoy, 
the present defendant. Nensi Gopal is dead, 
defendants No. 2 are the executors of his Will, 
Anandji is also dead, and defendant No. 3 
is his heir and legal representative. All 
the above facts are recited in the plaint, 
and are relied on by the learned Pleader for 
the plaintiff. 

Plaintiff Valji attained 21 years on the 
8th September 1911. He files this suit 
asking the Court to set aside the sale of the 
shares by Hemraj to Nensi Gopal and also 
the subsequent sales, for partition and posses- 
sion of his share and for accounts of the mesne 
profits from defendant No. 1. He sues in 
forma pauperis. It is asserted in the plaint 
that the order of the Joint Judge of the 9th 
September 1904 appointing Hemraj guardian 
of the plaintiff’s share in the property 
was without jurisdiction, and that, according 
to Hindu Law, no such guardian could be 
appointed, and that, therefore, such appoint- 
ment and the permission of the Court to sell 
the property might be ignored. 

But defendants contended that when the 
application for appointment of guardian was 
made, Valji was not joint with Hemraj, but 
had been separated by the deed of partition 
of 1897, and beyond doubt there are sub- 
stantial grounds for making this assertion; 


and if Valji was separate, or even if the 
Joint Judge formed the opinion that he 
was, it is impos.sible to treat the appoint- 
ment as an absolute nullity. And it can- 
not be presumed that the Court took a view 
of tlie facts whicli would make the order 
illegal. 

It is urged that all the High Courts 
have held that a guardian cannot be appoint- 
ed of the joint property of a minor co- 
parcener. The grounds on which these 
decisions are based is that the interest of 
the member of such family is not individual 
property, and that a guardian, if appointed, 
would have nothing over which to exercise 
his guardianship. But it is an arguable 
proposition of Law that a minor co-parcener 
has at least one element of individual 
property on which an appointment of 
guardianship could operate, namely, the 
right of alienating his share which a major 
co-parcener possesses, at any rate, in this 
Presidency. And if the CJourt consMered, on 
the facts of this particular case, that there 
were rights of property which neither the 
minor nor the manager could exercise unless 
the manager were appointed guardian, 
then also it is impossible for this Court 
to treat the order as wholly without jurisdic- 
tion and void; and it cannot be assumed 
that the Court when making this order had 
not in view facts which would constitute it 
a legal one. 

The plaintiff has actually approved the 
Court’s order of appointment, and it seems 
to me, therefore, that to treat the order 
of the learned Joint Judge as an absolute 
nullity is not proper and that it is not 
necessary to set aside the order. So long 
as this order stands the plaintiff has no 
case. 

Again, the plaintiff is approving the 
Court’s order of appointment so far as it 
appointed Hemraj guardian of his person 
and is actually relying on it as extending 
his minority up to 21 years, in order to 
meet the plea of limitation. He cannot be 
allowed to rely on the order to support 
one part of his case, and to treat it as a 
nullity to support another part. 

The plaintiff alleges that the true facts 
of the case were not put before the Court, 
and offers evidence to establish that the 
debts for which the property had been 
mortgaged were really private liabilities 
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of Hemraj and his father; hut the learned 
Joint Judge took evidence on this point, 
and was satisfied that the debts were such 
that the minor was responsible for them. 
This Court cannot now try the question 
over again. 

Again, whetlier the Court acted legally 
or illegally, Hemraj was, as a matter of 
fact, appointed guardian, and he did, as a 
matter of fact, transfer the property to 
Nensi Gopal. Mr. D’Cruz asserts that Nensi 
Gnpal was guilty of fraud, but there is 
scarcely a direct allegation to that effect 
and no proof of it is offered beyond evidence 
that the money borrowed prior to 1904 
was for the private purposes of Bhawanji and 
Hemraj, and this would not constitute fraud 
in Nensi. But it is not denied that Nensi 
gave good consideration, a sum of Rs. 6,950 
for the property, and this on reliance of the 
Court’s order. Nor is it alleged that 
Anandji was not a hona fide purchaser for 
good consideration without notice of fraud. 
Nor is it' alleged that the present owner, 
defendant No. 1, was not a purchaser 

for good consideration; there is no reason 
whatever to suppose that he was not. By 
what rule of equity can the Court deprive 
defendant No. 1 of the property without 
compelling Hemraj to restore the considera- 
tion? But neither Hemraj nor his mort- 
gagees are parties to the suit, and the 
Ccurt cannot do injustice to one party in order 
to do equity* to the other. The Court has 
always a discretion in granting equi fable 
relief, and it would be contrary to all 
traditions of the Courts of Chancery to 
permit plaintiff to let Hemraj, the person 
who is said to have defrauded him, go scot 
free, making apparently no attempt what- 
ever to make diim account for the consider-' 
ation received, and secure from a perfectly 
innocent person property which he has lawful- 
ly purchased. Snell states: — “Where the 
defendant who sets up the defence has the 
legal estate, a Court of Equity will grant 
no relief against him. For nothing can be 
clearer than the general rule that a purchaser 
for valuable consideration, without notice of 
a prior equitable right, who obtains the legal 
estate at the time of his purchase, is entitled 
to priority in equity as well as at law, accord- 
ing to the maxim, where the equities are 
equal, the law must prevail.” Defendant No. I 
1^ the fullest legal estate which the law of 


e. SECRETARY OP STATE. 

this country can confer, and he is as much 
entitled to the protection of the Court as the 
plaintiff. No relief can be given as against 
defendants Nos. 2 and 3; they are not the 
purchasers of any property belonging to the 
plaintiff nor have they been guilty of any 
breach of contract, or of any tort. Mr. D’Cruz 
is quite unable to show that the plaintiff has 
any cause of action against them. 

1 hold on the second issue that the plaint 
discloses no cause of action against any of the 
defendants. No finding is necessary on other 
issues. The suit is, therefore, dismissed. The 
plaintiff to pay all costs in the suit. 

Huit dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 249 op 1910. 

July 22, 1914. 

Present : — Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice 
Kumaraswamy Sastri. 

Sri najah SATRACHERLA VEERA- 
BHADRA SURYANARAYANA RAJU 

BAHADUR GARU, died, and anoheii — 
Plaintiffs — Appellants 
versus 

The SECRETARY of STATE for INDIA 

IN COUNCIL AND othehs — Defendants 
— Respondents. 

lAmitotion Act (TX of 1908;, Sch. /, Art. 14--Tiiam — 
Gadabasrry/Vv, nh^ther private or public — llemimpt inn ^ 
power ofy in whom vested, whether in zomindsir or (iuv~ 
eminent — Illegal resumption by Collector — Grant on 
Jeroyiti pattali — Suit for possession by zomindar. 

Gadaba or palanquin-boariog scrvico is a private 
service. 

The right to resume lauds which had been granted 
by a zemindar for the performance of private service 
to the zemindar, is in the latter and not in the Gov- 
ernment. 

Sree Rajah Ve7ilata rangayyahv. Poranki AppalarazUf 
8 Tnd. Cas. 546; 8 M. L. T. 429; 20 M. L. J. 
Y28 and Sri Raja Parthasarnthy Appa Rao v. 
Secretary of State for India, 21 Ind. Cas. 871; 14 
M. L T. 514; 26 M. L. J. 39; (1913; M. W. N. 959, 
followed. 

Article 14 of the Limitation Act, 1908, has no appli- 
cation to a case whore a zemindar sues for possession 
of certain lands of his on the ground that the Col- 
lector, who during his minority was in possession of 
his estate, treated the suit property, which had been 
granted to others for gadaba service, as the property 
of the Government and resumed the lands and re- 
granted them to the then occupants thereof on 
jeroyiti pattas. 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Vizaga- 
patam in Original Suit No, 16 of 190§, 
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FACTS. — The facts of the case sufficiently 
appear for the purpose of this report from 
the judgment. 

Mr. F. Bamesarrif for the Appellants: — The 
lands having been granted for gadaha service, 
which was private service, they could be 
resumed by the zemindar alone. The inter- 
ference of the Government was wholly 
unauthorised, as it had no interest at all in 
the village, which was included in the zemhu 
dari at the Permanent Settlement, its income 
having been taken into consideration in 
fixing the peishknsh. Article 14 of the Limita- 
tion Act did not apply, as the zemindar was 
not a party to the resumption which was 
null and void. 

The Government Pleader, for the Crown, 
argued contra, 

JUDGMENT. — This is an appeal from the 
judgment of the Subordinate Judge of Viza- 
gapatam. The plaintiff, who is the zemindar 
of Peda Morangi, sued the Secretary of State 
and the ryots of the hamlet of Gadabavalasa 
for possess! Dll of the village and foi mesne 
profits for three^years, on the ground that 
this village had been granted to the ancestors 
of defendants Nos. 2 to 13 as a service inam, 
the service being that of palanquin-bearers to 
the zemindar, and on the ground that the 
services were no longer being rendered and 
that he was entitled to resume the village. 
He joined the Government as a defendant, 
because, as alleged in paragraph III (/) of 
the plaint, while the plaintiff was a ward 
(of the Court) the Government treated the 
suit lands as at their disposal and granted 
jeroyiti pattas to the defendants Nos. 2 to 13 
for these lands, freeing them from the burden 
of service, and placed the defendants in pos- 
session thereof. In other words, he alleged 
that during his minority the Government had 
purported to resume this village as not includ- 
ed in the zemindari and to grant pattas to 
the defendants Nos. 2 to 13 reserving the full 
assessment, whereas the plaintiffs’ case is 
that this village was included in the zemindari 
at the Permanent Settlement and Govern-, 
ment has no right to interfere with it. 

Taking the case first as between the plaint- 
iff and the first defendant, the Secretary of 
State, the Subordinate Judge has found that 
the assets of the zemindari, upon which the 
misJikush was fixed in the year 1802, included 
tpe demand of As. 100 frofn this yillkge^ and 


that finding is borne out by the evidence, 
because we have the accounts of 1797, 1798 
and 1799, Exhibits O, 01, 02, and P upon 
which the peishkush was settled, and in each 
of these accounts we find included a demand 
of Rs. 100 in respect of this village. In 
respect of certain other lands situated in the 
ambit of the zemindaH, certain alienated 
villages and certain inams, we find that de- 
ductions were made, but no such deduction 
was made in respect of this village or the 
peishkush payable in respect of it. It follows, 
therefore, that the peishkush was settled 
having regard to the income derived from 
this village, and that this village must be 
taken to be included in the zemindari. At 
the same time it appears also in evidence 
that the Rs. 100 which was payable to the 
zemindar from this village was not actually 
paid to him, but that the ryots were allowed 
to retain it as payment for the service of 
palanquin-bearing which they rendered. 
That, however, was a matter between the 
zemindar and the ryots, and in no way affects 
the inference to be drawn from the fact that 
the Government included the demand in the 
assets of the zemindari when settling the 
peishkush. The Subordinate Judge, for reasons 
which we are not very well able to appreciate, 
has come to the conclusion that the entry of 
the Rs. 100 was fictitious; but we do not see 
how the entry can be said to have been 
fictitious, as it was not subsequently deducted 
as were some other items, but formed part 
of the amount on which the peishkush was 
fixed. One of the documents on which the 
Subordinate Judge relies, Exhibit M, so far 
from bearing him out, rather tends in the 
opposite way. Exhibit M, which is the final 
report of the Collector, says that in con^ 
sideration of the difficulty which the zemindar 
had in paying the peishkush and his 
embarrassed circumstances and the unfavour- 
able predicament which the zemindar found 
himself in owing to unfavourable seasons an4 
also in consideration of his being subject 
to a considerable charge for ready money 
allowances to peons, the peishkush should not 
be fixe4 at the full figure of two-thirds of thq 
total demand but at a smaller figure. This very 
passage shows that these payments to peonei 
were not excluded from the settlement, but 
were treated as payments which zemindar 
would be obliged to incur out of the total 
demandf and A 9^ows thht ' di^nikiid sUcR 
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this, where the demand was returned in the 
shape of remuneration to peons and others, 
was taken into account in fixing the petskhish. 
We think that in this case, upon the findings 
of the Suboiniinate Judge, it is clearly shown 
that the demand of this village was included 
in the assets of the semindari upon which the 
peiahhush was fixed. That is proved by posi- 
tive evidence in this case. But we have been 
also referred to cases in which it has been held 
that, even where there is no positive evidence 
of that, it may be inferred from the nature 
of the services which are remunerated in this 
way, that is to say, from the fact that they 
are private services. These are Sree Hajah 
Yenhatarangayyah v. PoranJci Appalamzn( 1 ) and 
Sri Baja ParthasarcUhy Appa Jiao v. Secretary 
of State for India (2), We think that the 
present case would fall within these authori- 
ties, because upon the evidence we have come 
to this conclusion that this palanquin service 
is a private service and it is nowhere alleged 
in the pleadings or in the evidence to be a 
public service. However, we need not, as 
we said, rely upon any presumption in this 
case, because we have positive evidence. 
The authorities are clear that where the 
service is private service, the right of 
resumption is in the zemindar and not in 
Government. 

As regards limitation we do not think that 
Article 14 has any application to this case, 
and it is sufficient to say that it is not shown 
that the zemindar was a party to the pro- 
ceedings for the resumption, even if that 
would be sufficient to bring the case within 
the Article, and if the order was anything 
more than a nullity. 

As regards the relief of possession sought 
against the tenants they have not contested 
the plaintiff’s claim, being apparently dis- 
posed to make common cause with the plaint- 
iff against the first defendant. During the 
hearing of the appeal, however, the appel- 
lant’s Vakil has stated that his client does 
not desire to eject the defendants, but is 
content to resume the meloaram of the 
village and leave them in possession of the 
hudivaram or occupancy right. In these 
oircumstanoes all we can do in the present 
suit is to declare the plaintiff’s right to the 

S 8 Ind. Oae. 646; 20 L. J. 728; 8 M. L. T. 429. 

21 Ind. Oas. 871; G913) M. W. N. 959; 

X*. T. 614; 26 M. h. J. 39. 


melvaramy leaving him to have the rent 
ascertained in a proper proceeding. We 
must reverse the decision of the Subordinate 
Judge and declare that the alleged enfran- 
chisement by the Government is void as 
against the plaintiff, and also declare that 
the plaintiff is entitled to the melvcvram 
rights of the village as against the other 
defendants. 

The plaintiff has failed in his demand for 
mesne profits against the Government as he 
has not shown any cause of action against 
the Government in respect of mesne profits. 
In these circumstances we direct that both 
parties, that is, the plaintiff and the 1st de- 
fendant, should pay and receive proportionate 
costs. As regards the other defendants we 
make no order as to costs. 

Decree modified. 


CALGCJTTA HIGH COUBT. 

Skoond Civil Alteal No. 1635 of 1912. 

April 27, 1914. 

Present: — Mr. Justice Coxe and Mr. Justice 
Mttllick. 

HALDHAR JHA — Dependant — Appellant 
versus 

Syed SHAH MAHAMMAD ASHRAF 
ALAM-—Plaintipp— Respondent. 

Kabuliat, stipidation in - Sait to enforce stipulation 
after expiry of term —Waiver —R'istrictions on enhance- 
meni of rent —Bengal Tenancy Act ( Vlll of 1886J, s. 80 

Court's duty ~ Civil Procedure Code (Act V of 1908^, 

O.XLIy r. 11, 0. XLVII, r. 4 - Appeal disnusned under 
0. XLI, r, 11, revival of by Division Bench, whether 
can be questioned. 

An order of a Division Bench of the High Court 
reviving an appeal dismissed under Order XLI, rule 
11, cannot bo questioned by the Bench hearing the 
appeal. 

If a tenant holds over after the expiry of the 
Tcabuliatf the landlord is not entitled to enforce a 
stipulation contained in it, which he had waived' 
daring the term itself. 

Obiter,— Tinder the Bengal Tenancy Act enhancement 
of the rent of raiyats, whether occupancy or non-oocu- 
panoy, is greatly restricted. These restriotions con- 
stitute a valuable protection for the tenants and the 
Courts should always be very careful to prevent 
landlords from evading those restrictions by inducing 
improvident tenants to take lands at low rates with 
a stipulation for future enhancement. 

Appeal agaiust the decree of the District 
Judge of Bhagalpur, dated the 13th March 
1912, modifying that of the Munsif, second 
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Court of that place, dated the 6th May 1911. 

Babus Upefiflra Naih Chatter ji and Narcsh 
Chandra Hinha^ for the Appellant. 

Moulvi Mohammad Khnrshed Hussain, for 
the Respondent. 

JUDCMENT. 

Co\R, J. — This was a suit for rent based 
on a hihnlint. The suit has boon decreed 
by the Courts below and defendant appeals. 

A preliminary objection is taken that the 
appeal is incompetent for the reasons /[fiveu in 
Order XLVTI, rule 4, proviso (A). It appears 
that this appeal was dismissed under Order 
XI jT, rule 11, and was revived without 
notice to the opposite pai‘ty. It appears to 
mo, however, that as the order reviving the 
appeal was passed by a Division Bench of 
this Court, it cannot be questioned by us. 

The kahuliat on which the suit was ba.sed 
has expired and it is contended on behalf 
of the plaintiif that the tenant hold over 
under the kalmJiat and is bound by its terms. 
The terms of the 'kahuliat are stated by the 
District Judge as follows: — *^The land was 
settled with him in order that it might be 
planted with grafted mangoes. Ho was to 
plant the mangoes in the first year of his 
lease and to have them ready for bearing 
at the end of five years. At the outset he 
was to hold at a total jama of Rs. 23-4 
wliich is at tlie rate of Rs. 3 per bigha. As 
soon as the mango trees came into bearing, 
ho was to hold the orchard on hhaidi terms 
and to pay half of the produce as rent. If 
he failed to plant the trees he was to pay 
rent at the rate of Rs. 10 per higha‘\ It 
appears to mo that the plaintiff in this case 
is not entitled to more than Rs. 3 a bigha. 
The case comes clearly under the Tenancy 
Act, as the land was leased for horticultural 
purposes, and the kabnliat was executed 
long before the amendment of section 1 of 
the Act by Bengal Act of 1907. Under the 
Tenancy Act enhancement of the rent oiraiyats, 
whether occupancy raiyats or non-occupancy 
raiyats, is greatly restricted. These restric- 
tions constitute a valuable protection for 
the tenants, and, in my opinion, the Courts 
should always be very careful to prevent 
landlords from evading these restrictions by 
inducing improvident tenants to take lands 
at low rents with a stipulation for future 
enhancement. In V .ie present case, however, 
those copsid orations do not arise. The 


habnUat was for the years 1304 to 1312. 
Mangoes were to be planted in the first year 
of the lease and were to be made ready for 
bearing at the end of five years, that is to 
say, at the end of 1308. If the tenant 
failed to carry out these conditions, he was 
liable for rent at the rate of Rs. 10 per 
bigha. The District Judge found that the 
tenant did not plant any trees and, therefore, 
it is quite clear that from the end of 1308, 
if the stipulations in the kabuUat were 
binding upon him, he was liable for rent 
at the rate of Rs. 10 a bigha for the years 
1.309 to 1312. The plaintiff, however, sued for 
rent for those years at the rate of Rs. 3 a 
bigha. That being so, I do not think that 
after the expiration of the kahuliat he could 
obtain any higher rate. If the tenant held 
over, he held over under the same terms as 
in the years 1309 to 1312. There was no 
change in the condition of the land after 
the year 1312 and the plaintiff having sued 
for rent after the default of the tenant at 
the rate of Rs. 3 a bigha, he was not, in my 
opinion, entitled, after the expiry of the 
kahuliat., to enforce the stipulation which he 
had waived during the term itself. 

The appeal should, therefore, in my opinion, 
be allowed and the plaintiff should obtain 
a decree for rent at the rate admitted by 
the defendant with interest at the rate of 12 
per cent, per annum, and the appeal is 
decreed accordingly. 

The parties will bear their own costs 
throughout. 

Mitllick, J. — I agree. 

Appeal allowed. 


PUNJAB CHIEF COURT, 

Civil Revision Petition No. 749 of 1912. 

November 28, 1912. 

Present: — Mr. Justice Rattigan. 

JAOGAN NATH-NATHU MAL— 
Defen dants — Petitioners 
versus 

RAM DAS-BRIJ DAS — ^Plaintiffs — 
Respondents. 

Negotwhle Instruments Act (XXVI of 1881J, ss, 98, 
94, 106 and 107— Hundi—yoto of dishonowr-^ln* 
dorsers — Delay of six months — Drawer to he co*defefid» 
ant- Civil Procedure Code (Act V of 1008^, 0. J, 
r. 0. 
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Tho holder of a bill of exchange or hundi ia 
bound to^ give notice of its dishonour at the earliest 
opportunity to all the parties whom ho desires to 
make liable thereon. Consequently his neglect to 
give such notice within reasonable time from the 
date of dishonom’ exonerates the indorsers and others 
concerned, specially where they are most likely to 
suffer damage from such neglect, as for instance, 
where the drawer becomes insolvent or otherwise 
unable to pay the amount due. 

Uait Ram v. Ganpat, 169 P. R. 1882, followed. 

The drawer is a necessary party to the case based 
on a hmidi. 

Baldeo Prasad v. Orish Chandar Bhose, 2 A. 754, 
referred to. 

Petition, under section 25 of Act IX of 1887, 
for revision of the order of the Judge, Small 
Cause Court, Amritsar, dated the 29th 
January 1912, decreeing the claim. 

Lala Durga l)as, for the Petitioners. 

Lala Han Ghandy for the Respondents. 

JUDGMENT. — The facts of the case so 
far as they are material for present pur- 
poses are that the petitioners’ firm indorsed 
for value a hundi (said to have been payable 
after sight) to the plaintiffs on the 16th 
March 1910. The plaintiffs sent the said 
hundi for encashment to their agent and the 
latter received it on or about the 17th 
March 1910. Upon presentment the hundi 
was dishonoured, and according to the evi- 
dence the plaintiffs’ agent thereupon sent it 
back by post to the plaintiffs with a cover- 
ing letter informing plaintiffs of the dis- 
honour of the hundi. It seems that this 
letter was lost together with the hundi in 
transit, and plaintiffs’ allegation is that 
they did not receive notice of the loss and 
dishonour until some six months afterwards 
when they made up accounts with their said 
agent. They then apparently applied to the 
defendants to give them another hundi of 
the same tenor, and defendants, in turn, 
appear to have made endeavours to secure a 
duplicate from the persons immediately 
liable to them upon tho hundi, but without 
success. 

Plaintiffs now sue the defendants and the 
drawer of the hundi, who was subsequently 
impleaded as a co-defendant under Order 
I, rule 6, Civil Procedure Code, and in 
accordance with the ruling in Baldeo Prasad 
v. Qrish Chandar Bhose (1), for the princi- 
pal and interest due upon the hundi. The 
drawer did not appear and the suit proceeded 

(1)2 A. 764, 
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against him ex parte, but the present peti- 
tioners pleaded — 

(1) that they did not receive due notice of 
the dishonour of the hundi within reasonable 
time, Avithin the meaning of sections 35, 
105, 106 and 107 of the Negotiable Instru- 
ments Act, XXVI of 1881; 

(2) that they could not supply plaintiffs 
Avith a duplicate of the lost hundi, because 
the drawer had in the meanwhile become 
insolvent; and 

(3) that as they were unable to recover 
from the drawer, tliey were not liable to the 
plaintiffs. 

The judgment of the Small Cause Court 
found (1) that plaintiffs gave notice of the 
loss of the hundi to the petitioners seven 
months and eleven days after the loss occured; 
(2) that petitioners made some efforts to 
obtain a duplicate; (3) that there was no 
clear evidence tliat the drawer had become 
insolvent; and (4) that as petitioners had 
not suffered any damage, the delay in giving 
them notice of the loss of the hundi did 
not relieve them from liability. He accord- 
ingly granted plaintiffs the decree prayed 
for, but made it a condition that plaintiffs 
should first exhaust their remedies against 
the draw'er l)eforo proceeding to execute 
the decree against the petitioners. The 
latter have applied to this Court to revise 
this order on the ground that plaintiff's by 
their delay in giving notice of the loss and 
dishonour of tho hundi have debarred them- 
selves from claiming relief against the 
petitioners who were merely indorsers of the 
hundi. 

In my opinion, tho petitioners’ contention 
is sound. The plaintiffs admittedly sent 
the hundi to their own agent for encashment 
on tho 16th March 1910, and they appear 
thereafter to have taken no trouble to 
inquire from their agent whether the hundi 
was or was not honoured. They allege that 
they only received notice of dishonour some six 
or seven months afterwards when, on going 
through their accounts with their agent, 
they discovered that they had not been 
given credit for the amount of the hundi, 
and received the explanation from their 
agent that the hundi had been dishonoured 
and returned to them by post in March 
1910. Now, it is quite clear from the 
provisions of sections 93, 94, 105, 106 
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and 107 of the ITegotiable Instruments 
Act that the plafntifFs, as holders of the 
hnndif were bound to give notice of 
dishonour to the other parties whom they 
desired to make liable upon the hundtf 
and that such notice should have been 
given at the earliest opportunity. Can, 
then, plaintiffs excuse the delay in giving 
such notice by urging that they did not 
become aware of the fact until some six 
or seven months later on? I do not 
think so, and the ruling of this Court 
in Halt Itam v. Oanpat (2) upon very similar 
facts supports the view I take. As pointed 
out in that case, it was the duty of the 
plaintiffs to inquire from their agent whether 
the hnndi had or had not been honoured and 
they are not entitled to plead ignorance of 
facts which they could have ascertained, had 
they made reasonable inquiry. 

Furthermore, in the present case the 
plaintiffs after they had become aware of the 
fact that the himdi had been dishonoured did 
not, in the first instance, notify the indorsers 
(present petitioners) of that fact, but merely 
called upon tliem to provide a duplicate as the 
original had been lost. This was in itself rather 
an ingenious proceeding, and in calling upon 
the indorsers for the duplicate, the plantiffs 
disregarded the provisions of section 45A of 
tlie Act. I do not, however, lay stress upon 
this aspect of the case. The really important 
point is that plaintiffs, through their 
negligence, failed to notify the indorsers of 
the dishonour within a reasonable time. It 
is urged, however, that as the indorsers have 
suffered no damage thereby, this failure on 
the plaintiffs’ part cannot relieve the latter of 
liability. But T am by no moans satisfied 
that the indorsers have not suffered damage ; 
as it is, I think, very obvious that the drawer 
has in the meanwhile become insolvent and 
was in all probability insolvent before notice 
was given to the petitioners. I am aware that 
the lower Court was not satisfied that such 
was the case, but that its finding was 
erroneous is apparent from the admitted fact 
that though the decree was passed in January 
last, the plaintiffs have made no attempt to 
execute it against the drawer. I am told 
that this was due to the fact that the petition 
for revision was pending in this Court, but 
I fail to see how the pendency of this petition 

(2) 160 P. E. im- 


could prevent plaintiffs from trying to execute 
their decree against the drawer who is no 
party to the present proceedings and against 
whom the decree was passed ex parte. It is, 
however, clear that the petitioners would, in 
all probability, have to sue the prior indorsers 
if in such circumstances as the present they 
attempted to recover the money from the 
latter. It is incorrect, therefore, to say that 
they caniiot possibly suffer damage owing to 
the plaintiffs’ failure to give them due notice 
of dishonour, [section 98 (c) of the Act]. 
As a result, I hold that duo notice of dis- 
honour was not given to the indorsers and that 
consequently the latter are not liable upon 
the hnndi, I accordingly accept this petition 
and dismiss plaintiffs’ suit, unth costs as 
against the present petitioners. 

Petition accepted. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 66 
OP 1913. 

August II, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

KUNCHAPUDY ANANTHA VENKATA 
VEERARAGHAYA CHARYULU— 

CorNTKR-PKTITIONER — DEFENDANT 

— Appellant 
versus 

SRTMAUT RAJAH YARLAGADDA 

MALLIKARJUNA PRASADA NAIDU--- 

BAHADUR Zemindar GARU — Petitioner 
— Plaintiff — Respondent. 

Civil Procedure Code (Act V of 1908^, s. 163, 0. XXI ^ 
r, 57 — Application for execution dismissed — Attach- 
ment^ effect on — Subsequent application for sale only 

defective --Amendment. 

As an attachment of property in execution ceases 
upon the dismissal of the application for execution, a 
subsequent application for execution by sale only is 
defective. 

Such a defect, however, can be cured by amend- 
ment under section 153, Civil Procedure Code. 

Appeal against the order of the District 
Court of Kistna at Masulipatam, in Appeal 
Suit No. 562 of 1912, dated 3rd April 1913, 
preferred against that of the Court of the 
Principal District Munsif of Masulipatam, in 
Execution Petition No. 835 of 1911, ip 
Original Suit No, 40 of 1899. 
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PACTS. — Certain immoveable property be- 
longring to the judgment-debtor was attached 
in execution. The execution application was 
subsequently dismissed. Some time later 
the decree-holder filed a fresh petition for 
sale of the attached property. The District 
Munsif ordered its sale and the District 
Judge on appeal confirmed the order. The 
judgment-debtor then preferred this Civil 
Miscellaneous Second Appeal to the High 
Court. 

Mr. G, Venkataramiahf for the Appellant: — 
The provisions of Order XXJ, rule 57, Civil 
Procedure Code, are imperative. Tlie attach- 
ment previously effected ceased to exist on 
the dismissal of the application. The er- 
roneous belief of the decree-holder was of no 
avail. 

Mr. 0, V. Anant haler islina lyer^ for the Re- 
spondent: — The decree-holder thought hona 
fide that the attachment subsisted. This is 
borne out by his applying for sale only in the 
subsequent application. If the Court were 
of a different opinion, he can be allowed to 
amend the petition by adding a prayer for 
attachment. The power of the Court as 
regards amendments is very wide. 

JUDGMKNT. — The lower Courts were in 
error in holding that the effect of the plain 
words of Order XXI, rule 57, of the Code of 
Civil Procedure, under which “upon the dis- 
missal” of an application ‘ the attachment 
(made in execution) shall cease,” can be 
nullified merely because the decree-holder 
thought otherwise, or prayed only for sale of 
the attached property in a subsequent peti- 
tion on the footing that the attachment 
would continue notwithstanding the dismissal 
of the former petition. 

However, our powers to allow amendments 
of proceedings and pleadings are very wide 
under the new Code (see section 153 of the 
Code of Civil Procedure); and on the applica- 
tion of Mr. C. V. Ananthakrishna Iyer (who 
appears for the decree -holder -respondent) 
we permit his client to amend the Petition 
No. 835 of 1911 within three days by adding 
a prayer for attachment of the property 
sought to be sold. On such amendment 
being made, the District Munsif’s order on 
that petition will be modified by directing 
attachment and sale instead of merely direct- 
ing the sale of the said property. As the 
decree-holder ought to have applied for this 


amendment long ago, he should bear the 
appellant's costs in the District Court and 
this Court and bear Jiis own costs in these 
two Courts. 


CALCUTTA HIGH COURT. 

First Civil Appeal from Order No. 313 
OF 1913. 

April 27, 1914. 

Present: — Mr. Justice WoodrofPe ind 
Mr. Justice Mullick. 

GOLAM MUJAHAR CHOWDHERY and 

ANOTHER — JirUGMENT-DEBTORS — APPELLANTS 
versus 

GOLOKE CHARAN DAS— Decree -holder 
— Respondent, 

Limitation Art (IX of 1908^, «. 18— -AVerewe of right 
delayed through frandy whether extends time — Ciml 
Procedure Code V of 1908^, ^. 47, 0, XXl, r. 2, cl, 
( 2 ). 

Section 18 of tho Limitation Act applies only when 
a party is kept from his knowledge of right to do a 
certain thing by the fraud of tho other party but 
not whore ha is so kept from exercising his 
right. 

Where the period of limitation within which an 
application by tho judgment- debtor under clause 2 
of rule 2 of Order XXI of Civil Procedure Code is to 
bo presented to the Court has expired, it is not 
open to him to secure an investigation of the 
same matter by an application under section 47, 
Civil Procedure Code. 

Appeal against the order of the Subordi- 
nate Judge, first Court of Sylhet, dated the 
7th of April 1913. 

PACTS. — This appeal arose out of an exe- 
cution proceeding taken on 30th October 1912 
in respect of a decree in a money Suit No. 
5 of 1909 passed on the 6th October 1909. 
The judgment-debtors filed their objections 
on the 24th November 1912 to the effect 
that the decree had been satisfied by a 
written amicable adjustment of the same 
executed on the 14th December 1909 and that 
the decree-holder while not certifying the fact 
to the Court, fraudulently represented to the 
objectors that it had been so done. The dec- 
ree-holder pleaded Order XXI, rule 2 (2), 
of the Code of Civil Procedure of 1908 
in bar of the objection. On these facts 
two questions were raised in appeal as well 
as in the lower Court vm: — (1) whether 
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the judgment-debtor can claim an extension of 
time under section 18, Limitation Act, IX 
of 1908, and (2) whether he can re-open 
the matter by an application under section 
47 of the Civil Procedure Code, Act V of 
1908. 

Babus Tarakishore Choudhri^ Broja Lai 
(‘hakravarti and Bhudeb Haidar, for the 
Appellants. 

Babu Gohind Chandra Be Boy, for the Re- 
spondent. 

JUDGMENT. 

WoODROPFE, J. — ^It appears to me that 
the two points which have been argued 
in this case are clearly covered by the 
decision in Biroo Gorsain v. Jaimurat Koer (1). 
The first point is one which arises in 
reference to section 18 of the Limitation Act. 
There the learned Judges say that “Even 
if it is established that the conduct of a 
decree-holder is fraudulent, the judgment- 
debtor is not entitled to obtain an exten- 
sion of the time within which to make 
an application to the Court under clause 
(2) of rule 2 of Order XXI, because the 
judgment-debtor is not, by means of fraud, 
kept from the knowledge of his right to 
make the application within the meaning 
of section 18 of the Limitation Act but 
from the exercise of his right to make the 
application.’* The learned Judges in that 
case also pointed out that if there bo 
such fraud, as was there alleged and as 
is alleged in this case, then it would be 
open to the judgment -debtors to institute 
a suit for damages for the alleged fraud. 

Then it has been contended before us 
that even if an application under Order XXT, 
rule 2, was barred for the reason stated, 
such an application would lie under section 
47 and that we should convert this ap- 
plication into a suit under that section. 
The answer, however, to this argument is 
also given in the case to which I have 
referred. 

The only point of difficulty which 
arises is whether or not the decision in 
Gadodhar Panda v. Shyam Chum Natk (2) 
conflicts with the argument which has 
been laced before us on behalf of the 
resp ont; but as to this the learned 

(1) 13 Ind. Cae. 63; 16 C. W. N. 123; 16 C. L, J. 
174. 

' (2) 12 0. W. X. 485. 
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Judges .say that when that case is 
analysed, they are of opinion that “it does 
not support the contention of the appellant 
and that the learned Judges did not in- 
tend to lay down that although the 
period of limitation within which an 
application by tlie judgment-debtor under 
clause (2) of rule 2 of Order XXI is 
to bo presented to the Court has expired, 
it is still open to him to secure an in- 
vestigation of the same matter by an 
application under section 47”. I also think 
that the contention that a party may be 
barred under Order XXI, rule 2, and yet 
may move for the same relief under section 
47, is unsound. 

These being the two points which have 
been argued before us, the appeal 
fails and must be dismissed with costs 
which we assess at two gold mohurs, 

Mullick, J. — I agree. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORUiiNAL Civil Suit No. 280 of 1912. 
December 11, 1913. 

Present: — Mr.. Justice Chitty. 
FREEMAN — Plaintiff 
versus 

P. & O. S. N. Co., Ltd. — Defendant. 

Carrier --Wrong delivery of goods — Liability of currier 
— Duty of consignee— Calcutta Port Act (Bengal Act 
IXofimOJ, s. 91. 

The plaintiff, Noel William Freeman, sent goods 
from London to Calcutta under a bill of lading, the 
consignee in the bill being N. W. Freeman, 
Calcutta. The goods were in the ordinary course 
landed by the defendant Company and made over 
to the Port Commissioners. No one appeared to take 
delivery and the defendant Company sent a notice 
of arrival addressed, as was the bill of lading, to 
*N. W. Freeman, Esquire, Calcutta.* This was 
delivered by the Post OlHco to one Nigel W. Freeman, 
who after the execution of an indemnity bond took 
delivery of the goods: 

Held, (1) that under section 91 of the Calcutta Port 
Act, 1890, the contract of carriage was admittedly at 
nn end when the goods were made over by the defend* 
ant Company to the Port Commissioners; and 

(2) that the act of the defendant Company in sending 
ont the notice of arrival and issuing a delivery 
order to a person whom they horia fide thought to be 
the person entitled to the possession of the goods, 
was not an unauthorized act for which they could be 
made liable. 

It is the duty of the consignee to ascertain when the 
goods will arri^’e and to be ready to take delivery. 
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Mr. Langford James, for the Plaintiff. 

Messrs. Bachland and Gamell, for the 
Defendant. 

JUDGMENT. — This is a suit brought by 
the plaintiff against the P. & O. S. N. Co. to 
recover a sum of Rs. 2,242 as damages for 
the loss to him of articles of wearing apparel 
contained in a case delivered to one Nigel W. 
Freeman. The claim for Rs. 142, part of 
the above sum, on account of the plaintiff’s 
expenses between Nagpur and Calcutta and 
his evidence here is clearly unsustainable. 
The plaintiff values the entire contents of 
the case at Rs. 3,000, and those articles of 
clothing which were returned to him by 
Nigel W. Freeman at Rs. 000. The balance 
claimed is thus Rs. 2,100. The facts of the 
case are not in dispute. In January 1911 
the plaintiff, Noel William Freeman, who is 
a Barrister-at-Law, intended to come out to 
Nagpur in the Central Provinces, lie Avas 
then coming to India for the first time and 
proposed to travel by America and Japan, 
arriving at Calcutta from the East about 
the end of April. He purchased an outfit, 
packed and locked tlie box now in question 
and left England in January 1911. Before 
leaving he requested his mother to send on 
his things to Calcutta. There Avero two 
packages, the case in question containing 
clothes, a medicine chest and a revolver, 
and a crate containing a gun and golf -sticks. 
The packages were sent by Mrs. Freeman 
by the defendant Company’s s.s. “Namur” 
under a bill of lading dated 3rd February 
1911. She signed a declaration of value 
in which the contents of the case were 
valued at £15 and of the crate at £7. The 
plaintiff had given his mother no directions 
on this point. The consignee in the bill of 
lading was N. W. Freeman, Calcutta. The 
plaintiff did nothing with regard to taking 
delivery of the cases on arrival, either by 
notifying the defendant Company or by 
instructing an agent to clear the goods on 
his behalf. The packages arrived on 10th 
March 1911 and were in the ordinary course 
landed by the defendant company and made 
over to the Port Commissioners. The re- 
sponsibility of the defendant Company thereby 
ceased under section 91 of the Calcutta Port 
Act, 1890. As no one appeared to take 
delivery, the defendant Company on 30th 
March 1911 sent a notice of arrival address- 
ed, as was the bill of lading, to “N. W, 


Freeman, Esq., Calcutta.” This Avas delivered 
by the post office to one Nigel W. Freeman, 
an employee in the paper mill at Kankinarah. 
That person requested a Mr. W. II. Powell 
to take delivery of the packages on his behalf. 
Mr. Powell accordingly attended at the 
defendant Company’s office, produced the 
notice of arrival, executed in the defendant 
Company’s favour an indemnity bond and 
thereupon received a delivery order dated 
18th April 1911. Armed Avith this he 
accompanied Miss Adelaide Freeman, a sister 
of Nigel W. Freeman, to the Customs House, 
where the packages were lying, as they 
contained arms. The packages Avore opened 
at the Customs House, as, of course, Mr. 
Powell had not the keys, and the contents 
Avere there appraised at Rs. 491. The duty 
Avas paid by Miss Freeman or Mr. Powell and 
the packages Avere delivered to them, it is 
difficult to understand how these persons 
can liave taken delivery without some in- 
quiry, as the box bore the name Noel Free- 
man” clearly painted in large white letters. 
It is still more difficult to understand liow 
Nigel Freeman could have retained the goods, 
knowing, as he must have knoAvn, that they 
Avere not liis. Ho did, however, retain them. 
He did more. He wore many of the clothes 
and used and broke the gun. 

On 4th April 1911 Mr. Max Freeman, a 
brother of the plaintiff, Avrote to the defend- 
ant Company in Calcutta stating that the 
bill of lading had been sent to catch Mr. N. 
W. Freeman on his way to India from Japan, 
and asking them to store the baggage until 
Mr. N. W. Freeman could get the bill of 
lading and communicate Avith them as to 
Avhat he wished to do. This letter must 
have reached the Calcutta office of the 
defendant Company on 24th April and was 
answered on the 25th. Mr. M. Freeman was 
informed that the delivery order had been 
granted to Mr. Powell on a letter of guaran- 
tee, as he had applied personally for delivery 
of the packages on instructions from Mr. N. 
W. Freeman. 

The plaintiff had changed^his intention of 
arriving in Calcutta in April. He turned 
aside in America and went as far north as 
Alaska, from which country he wrote to the 
defendant Company on 26th August 1911 
that he had just received the bill of lading 
and should probably claim the packages in 
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person very shortly. As a fact he first called 
at the defendant Company’s office in person 
with the bill of lading on 13tli November 
1911, when he found that the goods had been 
delivered to the other Mr. N. W. Freeman. 
Mr. Nigel Freeman was then addressed both 
by the defendant Company and the plaintiff. 
Eventually in December 1911 ho returned 
to the plaintiff the gun and revolver, for 
which no claim is now made, and some of the 
articles of wearing apparel. For the non- 
production of the remainder he gave no 
satisfactory account. No criminal proceedings 
were instituted against him and I am told 
that ho has now gone to Australia. Such 
being the facts of the case, the sole auestion 
for my determination at present is whether 
the defendant (h)mpany are liable to the 
plaintiff. The questit)n of the extent of such 
liability, if any, has been allowed to stand 
over until the other point has been decided. 

In the first place, it is now conceded that 
no liability can attach by reason of the 
contract contained in the bill of lading. The 
contract of carriage was admittedly at an 
end when the packages were made over by 
the defendant Company to the Port Commis- 
sioners. It is, therefore, unnecessary to con- 
sider the several provisions of the bill of 
lading or to determine whether, if at all, the 
defendant Company could be made liable 
under that contract, having regard to the 
undervalue stated in the declaration made 
by Ml’S. Freeman and other circumstances. 

Secondly y it is conceded that the defendant 
Company were not bailees in the ordinary 
sense, inasmuch as they had not possession 
of the goods at the time when they were 
delivered to Nigel Freeman. 

It was contended for the plaintiff that the 
defendant Company were liable because they 
had done an unauthorized act in sending out 
the notice of arrival of 30th March 1911, 
and again in issuing the delivery order of the 
18th April 1911. The words “unauthorized 
act” are taken from the case of Hiort v. 
Bott (1) on which plaintiff’s Counsel strongly 
relied. That case appears to me to be clearly 
distinguishable from the present. There was 
110 authority wdiatever to the defendant to 
make over the goods to Grimmett or any one 

(1) (1874) 9 Ex. 86j 43 L. J. Ex. 81; 30 L. T. 26; 22 
W. 414. 


else. He did so innnocently no doubt, but 
having chosen Grimmett as his agent to 
return the goods to the plaintiff, he was held 
responsible for that person’s misappropriation 
of tJie goods. There was in that case no 
contract, as there is here, between the plaint- 
iff and the defendant. The case of The 
Stettin (2) cited by plaintiff’s Counsel has 
not, in my opinion, any application in the 
present case. That decision turned upon the 
bill of lading. I am unable to hold that the 
act of the defendant Company in sending 
out the notice of arrival and issuing a deli- 
very order to a person whom they hona fide 
thought to be the person entitled to the 
possession of the goods, was an unauthorized 
act for which they can be made liable. Their 
duty under the bill of lading was to carry 
the goods to Calcutta and there deliver them 
to the consignee. Here the Legislature has 
conferred on the Port Commissioners the 
duty of actually delivering goods which 
arrive by sea, but it is the practice of shipping 
companies, and certaintly of the defendant 
Company, to issue such notices of arrival. 
This, as the evidence shows, is done out of 
courtesy to the consignees and not as a duty. 
On the contrary it is clearly the duty of the 
consignee to ascertain when the goods will 
arrive and to be ready to take delivery. As 
to the delivery order, the evidence shows that 
the bill of lading is released or a delivery 
order issued on an indemnity being taken, 
rather to show the Port Commissioners that 
the shipping Company have no outstanding 
lien for freight or other charges, than as an 
authority to the Port Commissioners to de- 
liver. The only circumstance that sug- 
gests any liability on the part of the defend- 
ant Company is that they consider it necessary 
to take an indemnity bond at all. Why they 
do so Mr. Arnold Jenkins was unable to ex- 
plain, except by saying that it is and has long 
since been the invariable practice. The Port 
Commissioners also take such bonds, in cases 
too where the shipping Company has taken one. 
Whether that course was followed here does 
not appear. In my opinion what the Court 
has to see is whether the defendant Company 
in doing what they did acted in a reason- 
able and proper manner. If they did, they 
cannot be held liable simply because the 

(2) (1889) 14 P. D. 142; 58 h. J. Adm. 81; 61 L. T, 
200; 38 W. R. 96; 6 Asp. M. 0. 395. 
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notice got into the liands of a wrong person 
who acted fraudulently in the matter. It 
was argued for the plaintiff that tlio 
sending out of the notice addressed simply 
W. Freeman, Esq., Calcutta”, indi- 
cated gross negligence on the part of the 
defendant Company, 1 am unable to accept 
this contention. That was the address given 
by the plaintiff himself, or on his behalf, 
in the bill of lading, and the defendant 
Company had no order. It might be a 
perfectly sufficient address or it might not. 
The defendant Company cannot be held 
responsible for the fact that the plaintiff was 
not at hand to receive the notice and take 
delivery, while there was another person 
of the same name who was unscrupulous 
enough to do so. The case of Heugli v. 
London and North-Western By. Co. (3) is 
more like the present case in its facts, 
and the remarks in the judgments in that 
case are very much in point. The plaintiff 
is certainly entitled to sympathy for the 
lo.S8 of his effects, but I cannot hold that the 
defendant Company are liable to make good 
that loss* 

It follows that the suit must be dismissed, 
and except as regards the coats of the com- 
mission to England it must be dismissed 
with costs, including reserved co.sts, if any, 
on scale No. 2. As regards the commission, 
I have considered the correspondence 
between the parties previous to its issue. 
The question of authority to make the de- 
claration was not gone into in England 
and Mrs. Freeman was not in fact examined. 
I accordingly direct that the plaintiff and 
defendant Company do each bear their own 
costs of that commission. 

Suit dismissed. 

Attorneys for the Plaintiff: Messrs. 
Sanderson Co. 

Attorneys for the Defendant Company; 
Messrs. Watkins ^ Co. 

(3) (1870) 5 Kx. 61; 39 L. J. Ex. 4S; 21 L. T. C76. 
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MADRAS HIGH COUllT. 

Second Civil Aiteal No. 477 op 1910. 
October 6, 1911. 

Present : — Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. 

NALLAPPA HEDDI-~Dependant No. 2— 
Appellant 
versus 

VRIDHACHALA REDDI and another— 
Plaintipp No. 2 and Defendant No. 1 — 
Respondents. 

Estoppel - Contract of indemnity — Equitable estoppel. 
The dct'ciidant had agi’eed, while the plaintiff was 
a minor, to manage tlie plaintiff’s properties and to 
pay interest due on the minoi*’s debts. Ho had 
also undertaken to indemnify the plaintiff il, in 
consequence of the breach of the covenant on liis 
part to pay the interest on debts, the jdamtiff w as 
put to any loss. Interest w’as not paid on one of 
the debts and in couseciucuiei' the ci editor instituted a 
suit to which both the plaintiff and the defendant w'ere 
parties. Thi‘ defendant contendc'd in that suit 
that ho had paid u]) the interest, but owing to his 
failure to adduce evidence a decree w^as passed 
against the plaintiff*. The plaintiff; paid the amount 
and sued the defendant to recover the damages 
sustained by him in conse(£uence of the delfuidant’s 
failure to pay: 

Heldj that whether the technical rule of ms jndiiuin 
was applicable or not the defendant was t'quitnbly 
estopped from laising in the secontl suit the 
contention that ho had really paid the interest 
duo to the creditor. 

If both the indeninifier and the party entitled to 
indemnity were parties to an action by tluj third 
party or if tho indemnitier had notice given to him 
of tho suit against the party entitled to the 
indemnity, the judgment would be conclusive* against 
the indemnitier even as an adjudication by Court. 

Second appeal against the decree of tlie 
District Judge of Trichinopoly, in Appeal 
No. 48 of H 09, dated the 1st November 1909, 
presented against that of the District Munsif 
of Kulittalai, in Original Suit No. 720 of 1903. 

The Hoii’ble Mr. T. V. Seshagiri Ayyar, 
for the Appellant. 

Mr. N, Bajugopalachariarj for the lirst 
Respondent. 

JUDGMENT. — The question raised in this 
case is one of some importance. The second 
defendant had agreed, while the plaintiff was 
a minor, to manage the plaintiff’s properties 
and to hand over possession to him after his 
attainment of majority. One of tho duties 
that the second defendant undertotik to per- 
form was the payment of interest due on the 
debts. He did not pay the interest on one of 
the debts and in consequence the creditor 
instituted a suit (Original Suit No. 521 of 
1897) in the Kulittalai District Munsif ’s 
Court. Th-e plaintiff and the second defend- 
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ant were both ijartios to that suit, tlie second 
defendant being the tliird defendant there. 
He contended in that suit that he had paid up 
tlie interest, but failed to adduce evidence 
to prove his contention. The plaintiff sub- 
sequently paid the amount to tlie creditor, 
and instituted this suit to recover the damages 
sustained by him in consequence of the second 
defendant’s failure to pay. 

The lower Apiiellate Court has lield that 
the second defendant is bound by tlie linding 
in Original Suit No. 521 of 1897 and cannot 
now bo permitted to allege or prove that, 
as a matter of fact, the interest duo to the 
creditor had been discharged by him prior to 
the previous suit. Mr. Seshagiri Ayyar 
contends that the rule of res judicata is not 
applicable to the case as the plaintiff and 
the second defendant were co-defendants in 
the previous suit and as it was not necessary 
to determine the question as between them 
to give rtdief to the i^laintilf tliere. We 
consider it unnecessary to determine whether 
the case would really come strictly within 
tlie rule of res judicata, as we liave no doubt 
that tlie second defendant must bo held to 
bo equitably estopped from raising the con- 
tention that he had really paid the interest 
duo to the creditor. He, as co-defendant 
in the previous suit, had an opportunity 
lo prove it. It was his duty to do so in order 
to prevent a decree being passed against the 
jdaintiff hero. He failed to do so. He had 
undertaken to indemnify the plaintiff if, in 
consequence of the bi’each of the covenant on 
his part to iiay the interest on debts, the 
I)laintiif was put to any loss. Owing to his 
failure to adduce evidence a decree was passed 
against the plaintiff and ho was obliged to 
pay the creditor, it would bo monstrous 
in the circumstances to allow the second 
defendant now to do that which by his failure 
to do before he put the plaintiff to loss. 
The case of the plaintiff, however, might 
be put even on broader grounds than 
in the circumstances it is necessary to do. 
It has been held by both the English and 
American Courts that, where there is a con- 
tract to indemnify, if a ilecree has been 
passed against the person entitled to indem- 
nity, the correctness of tliat decree cannot 
be impeached by the person bound to in- 
demnify. The contiact of indemnity might, 
no doubt, strictly be said to require that it 
should be proved that the indemnifier acted 


in \i()lation of his duty as well as that his 
act caused loss to the party entitled to in- 
demnity. But the Courts have held, and we 
think rightly if we may say so, that the con- 
tract is substantially broken when the Court 
lias found in a suit honestly defended by 
the party entitled to indemnity that there 
lias been a violation of duty by the in- 
deninifier which has entitled a third party to 
the damages for whicli the indemnity has 
been given. Tt has further been hold that, 
if both the indemnifier and the party 
entitled to indemnity were parties to the 
action by the third party, as in this case, 
or if the indemnifier had notice given to him 
of the suit against the party entitled to the 
indemnity, the judgment would be conclusive 
against the indemnifier even as an adjudica- 
tion by Court. 

Whether the technical doctrine of res jndi^ 
cala is applicable or not, there can be no 
doubt that the second defendant must be 
held to be estopped from contending that 
the debt was discharged. It is unnecessary 
to refer to the authorities at length. 

The earlier cases are referred to in the 
judgment of Mellish, L. J., in Farher v. 
Lewis (1). See also Mt^rcantile Investment 
and General Trust Company v. Fiver Plate 
Trust, Loan, and Agency Company (2), Yer- 
man on Estoppel and Res Judicata, pages 171 
to 173, and Bigelow’s Law of Estoppel, pages 
131 to 145. Our judgment is also in ac- 
cordance with the decision of this Court in 
Krishnan Namhiar v. Kannan{S). We dismiss 
the second appeal with costs. 

Appeal dismissed, 

(1) (lS7a) 8 Ch. App. CaR. 1086 at p. 1058} 
29 L. T 199; 21 \V. 1\. 928; 43 L. J. Ch. 281. 

(2) (1894) 1 Ch. 678; 68 L. J. Ch. 366; 8 K. 791; 0 
L. T 131; 42 W. R. 865. 

(3) 21 M. 8. 
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MADRAS HIGH COURT. 

Civil Appeal ]S"o. 42 op 1910. 

November 5, 1912. 

Present : — Sir Charles Arnold White, Kr., 
Chief Justice, and Mr. Justice 
Sankaran 1^‘air. 

P. VENKATACHELAPATlir— 
Plaintiff — Appellant 
versus 

Sri Bajah BOMMAVARA SATYANARA- 

YANA VAR APR ASAD A SIVA ROW 

NAIDU BAHADUR, minor under the 
COURT OP WARDS and others — 
Defendants — Respondents. 

Madras Coart of Wards Act (I of 1902 s. 49 — 
on promissory ncte—8uit relating to property of 
ward— Notice of suit — Merc demand, no notice. 

A money suit based on a promissory note against 
a ward is a suit relating to the property of the ward 
within the nleaning of sub- section (1) of section 49 
of the Madras Act 1 of 1902. 

A letter that comes to nothing more tlian a 
demand cannot be said to amount to a notice of 
suit. 

Appeal against the decree of the Subordi- 
nate Judge of Cocanada, in Original Suit 
No. 76 of 1908. 

The Hon’ble Mr. L. A, Goviudaraghava 
Ayyar, for the Appellant. 

Dr. 8, Swaminadhan, for Respondent No. 1. 

Mr. P. Nagahhushanam, for Respondents 
Nos, 3 to 5. 

JUDGMENT. 

White, C. J. — One of the points first raised 
in this appeal is not altogether free from 
difficulty, but as we have made up our 
minds about it, wo do not think anything is to 
be gained by further consideration. The 
two points which have been raised by Mr. 
Govindaraghava Ayyar on behalf of the 
appellant arise under the second issue in the 
case, viz,, whether the second defendant, the 
Collector, was entitled to notice of suit under 
section 49 of Madras Act I of 1902; and 
if so, was a valid notice served on him? 
Section 49 is in these terms: “No suit re- 
lating to the person or property of any ward 
shall be instituted in any Civil Court until 
the expiration of two months after notice 
in writing has been delivered to or left at 
the office of the District Collector specified 
in the notiheation under section 19 or the 
Collector appointed under section 46, as the 
case may be.” 

Mr. Govindaraghava Ayyar has argued, 
first, that no notice is necessary; and secondly. 
If notice was necessary, the notice which the 


evidence shows was given in this case was 
sufficient. As regards the first point, the 
question turns on the construction of the 
Avords “No suit relating to the person 
or property of any ward shall be insti- 
tuted, etc.,” and the question we have 
to consider is what is, the meaning of the 
Avords relating to the person or property 
of any ward” for the purpose of the section? 
Mr. Govindaraghava Ayyar has pointed 
out that the Avords are relating to the person 
or property” and not affecting or Avhich 
may affect the person or property” of a ward. 
The suit before us is a money suit, a claim 
on a promissory note, in Avhich it was 
sought to make the Avard or the estate of 
the ward liable. There can be no question 
that if the plaintiff succeeds in this suit, the 
estate of the Avard will be affected because 
execution will have to go against the estate. 
But tlie words are not affecting,” l)ut re- 
lating to.” It is quite clear if we adopt Mr. 
Govindaraghava Ayyar’s construction, we shall 
have to exclude from the scope of the section 
every money suit, because such a suit, 
according to him, though the result may 
affect the estate, does not relate to the 
estate. But a suit for money in which a 
decree may be realised in execution against 
the estate of the ward seems as much within 
the mischief of the section as a suit relating 
to the specific property of any Avard, Avhich 
according to Mr. Govindaraghava Ayyar is 
Avhat the Legislature meant. According to 
Mr. Govindaraghava Ayyar so far as 1 
can see the suits Avhich come Avithin the 
section, would be limited to mortgage suits 
and ejectment suits. However that may be, 
a suit for money would certainly be exclud- 
ed from the operation of the section. 

On the other hand, the construction whicli 
Dr. BAvaminadhan on behalf of the respond- 
ent contends is the right construction which 
no doubt leads to this: It is difficult to think 
of a suit against a ward which does tiot relate 
to the person or property of the ward, and 
that being so, his construction to a great 
extent, if not entirely, renders the words 
relating to the person or property of any 
ward” superfluous or meaningless and the sec- 
tion might as well well run: ‘no suit against 
a ward shall be instituted in any Civil Court.” 
Dr. Swaminadhan suggests, and there is some 
force in the suggestion, that the words “re- 
lating to the person or property” werq 
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adopted as a compendious form of ex- 
pression having regard to the general scheme 
and scope of the Court of Wards Act which 
gives protection to the person and property 
of the ward. The conclusion I have come 
to, although the point is not altogether free 
from doubt, is that the learned Judge is 
right in the construction which he adopted, 
that a suit for money is a suit relating to 
the property of a ward within the meaning 
of sub-section (1) of section 49 of Madras 
Act I of 1902. 

Our attention has been called to a few 
authorities. I do not think tliat tlie decision 
in 8ri Vcukatnclwllapathy Hnbyija Vyamsaya 
Company v. Knuakiwihaputhi Villai (1) to 
wliich Mr. Govindaragliava Ayyar called our 
attention, helps him much. That was a case 
in which a (luestion as to the construction 
of the words “relating io trust” within the 
moaning of Article 18 of the Schedule TI to 
the Provincial Small Cause Courts Act arose, 
and it Avas there held that the suit in 
that case Avas not a suit relating to a 
trust. A case Avhicli is more in point is an 
English case — In re Staives; Siaines v. t^faines 
(2). The (lUCstion tliero was Avith reference 
to the construction of Order JjI, rule 1, of the 
Knglish Rules of the Supreme Court. That 
rule provides that if in any cause or 
matter relating to any real estate it appears 
necessary that the real estate should be 
sold, the Court or a Judge may order the 
same to be sold. The question Avas whe- 
ther the cause or matter” in question 
related to real estate. The action was 
by the next friend of an infant claiming 
an account of the personal estate and rents 
and profits of the real estate. Kortli, J., 
held that that Avas not a cause or matter 
relating to real estate. He said it Avas 
really an action for the recovery of rents 
and profits and that the Court had no 
power to sell an infant’s real estate 
merely because it thought it Avould be for 
his benefit that it should be sold. The 
Avorda of Order LI, rule 1, are “relating 
to real estate.” Here the expression is 
much wider; “relating to person or pro- 
perty.” The property may bo real or 

(1) 5 Iml. Cas. 912; 33 M. 494; 20 M. L. J. 146; 8 
M. L. T. 67. 

(2) (1886) 33 Ch. D. 172; 65 L. J. Oh. 913; 35 W. 
». 75. 


personal. As has been pointed out, the 
Legislature could not have adopted wider 
or more comprehensive words than relat- 
ing to” and 1 am of opinion that the 
words “relating to the person or property” 
are wide enough to include a case in 
which a claim for money is made against 
a ward. 

The second point I can dispose of very 
shortly. Hero again I think the learned 
Judge was right. It seems to me that 
neither Exhibit E read alone nor Exhibit E 
read by the light of the other documents and 
the other facts proved or admitted can be said 
to constitute a notice of suit for the purpose 
of section 49 of Madras Act I of 1902. 
They all come to nothing more tlian a 
demand and cannot be said to amount to 
a notice of suit. That being so, it is 
really unnecessary to consider AAdiether 
the notice Avas bad on the further ground 
that it was not delivered to or left at 
the oflBce of the District Collector, and it 
is not necessary to consider whether in 
a case Avhore the evidence shows that 
notice Avas given to the manager and 
brought to the knoAvledge of the Collector 
it is enough for the purpose of the 
section. 

On both the points 1 think the learned 
Judge AA^as right and I dismiss the appeal 
with costs, one set to first respondent 
and Ks. 50 to respondents Nos. 3 to 5. 

San KARAN Naiu, J. — I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal from Order No. 294 op 1913, 

July 29, 1914. 

Present: — Mr. Justice Oldfied and 
Mr. Justice Napier. 

SRIMATU KIDAMBI JAGANNATHA 
CHARYULU AYYAYARLU— Plainttfp- 

ApPE LEANT 
versus 

PIDIPITI KUTUMBARAYADU and 
ANOTHER — Dependants — Respondents. 

Madras Estates Land Act (I of 1908^, s. 3 (2.) 
(d) — Estate — Inam village — Presumption that land 
revenue alone has been granted — No presumption as 
io ownership of Kudivaram — Partly seeking to oust 
jurisdiction of ordma^y Civil Court — Burden of 
proof. 
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The party seeking to oust the jurisdiction of the 
ordinary Civil Courts must establish his right to do 
so. 

A village is an estate within tJio meaning of sec- 
tion 3 (2) (d) of the Madras Estates Laud Act 
(I of 1908) when (1) the land revenue alone has 
been granted in inam and (2) the grantee was a 
person not owning the Itndivaratn. 

Proof or admission of the inam character of tho 
village will raise a presumption that the first require- 
ment of section 3 (2) ( dj has been complied with, 
bnt there is no necessary or probable connection 
between the grant of an agraharam and the grantee’s 
possession prior to it of any right in the land and, 
therefore, no presumption arises as regards the 
second requirement of the section. 

Appeal from the order of the Court of 
the Temporary Subordinate J adge of 
Masulipatam, in Appeal Suit No. 172 of 
1912, preferred against that of the 
Court of the Additional District Munsif 
of Masulipatam, in Original Suit No. 479 
of 1910 (Bezwada). 

Mr. P. Ndffahhushananij for the Appel- 
lant. 

Mr. P. Somaswidaram, for the Respond- 
ents. 

JUDGMENT. — The learned Subordinate 
Judge has held that the plaintiff, an 
agraharamdar, should have sued to eject 
his tenants, the defendants, in a Revenue 
Court, not before the District Mun.sif, on 
the ground that the suit village is an 
estate. The appeal has been argued on 
the grounds that (1) the burden of proof 
regarding the . character of the suit 
village was imposed on the plaintiff 
wrongly, (2) there Avas, in any case, a 
failure to consider material evidence. 

The plaintiff does not rely on section 
8, Estates Land Act; and the que.stion, 
therefore, is only whether this village i.s 
an estate within the meaning of section 
3 (2) GO; that is whether (1) the land 
revenue alone has been granted in inam, 
(2) the grantee was a person not owning 
the kudivaram. Now if the nature of his 
tenure were under consideration with 
direct reference only to his right to sue 
in ejectment, there is no doubt that tho 
authorities cited by the lower Court would 
liave been in point and its conclusion 
correct. Rut the dispute at present is as 
to iuri.sdiction, and as to it the first rule 
is that the party seeking to oust the jurisdic- 
tion of the ordinary Civil Courts must 
establish his right to do so. This is recognis- 


ed in Indety China Nagadu v. Potu Kanchi 
VenkatasnhbayaiX), a case closely resembling 
the present aiid Tadihmda BncM V irahhadrayya 
V. Sonti Venhinna (2). Thi.s rule is founded 
on clear and general considerations and dis- 
tinct reason must be required to justify depar- 
ture from it. Of course, as observed in the 
second decision referred to, an anomaly 
seems apparently to exist in the onus being 
placed on different parties in the same suit 
for the purpose of deciding the question of 
jurisdiction and for deciding tlie question 
of the landlord’s right to eject. And this 
led one of the learned Judges in Adummulll 
Suryanamyana v. AccUntta Potanna (3) to 
de.scribo this distinction as a little too fine 
and far-fetched,” whilst the other thought 
it necessary to explain it. Jn doing so 
he first, as we understand him, accepted 
tho validity of tho general rulo as above 
stated; but he then referred to the 

presumption **which Courts have I’ccognised 
about grants from the Crown being grants 
of the revenue only” as sufficient to turn 
the scale in the defendant’s favour in the 
absence of other grounds for an affirmative 
conclusion. If this mean.s only that proof 
or an admission of the inam character of 
the village will raise a presumption that 
the first requirement of section 3 (2) 
(d) has been complied with, ^.c., that the 
grant was of the land revenue alone, it may 
be accepted. And it is probable that this 
interpretation is correct, since such a 
presumption was a sufficient ground of 
decision in the case then under disposal, 
one in which plaintiff relied only on pleas 
that his grant included both nielvaaim and 
Jendivnram or in the alternative that he had 
subsequently acquired tho latter. The.se alter- 
native.s alone were considered in UpadraMa 
Venkata Sasfmhi v. Devi Sitaramudu (4) and 
only the second of them in Ponimswamy Fada^ 
yachi v. Karupndayan (5), the judgment of 
Miller, J., stating expressly that the first of 
them as well as the alternative relied on in the 

(1) 8 lud. Cas. 365; (1910) M. W. N. 639; 8 M. L. T. 
376. 

(2) 20 tml. Cas. 769; 24 M. L. J. 659; 11913) M. W, 
N. 762. 

(3) 22 Iml. Cas. 339; 26 M. L. J. 99; 16 M. L. T. 
268. 

(4) 24 Ind. Cas. 224; 26 M. L. J. 586. 

(5) 24 lud. Cas. 217; 20 M. L. J. 286; 1 L. W. 218; 

L. T. 299. 
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present case, tlie plaintiff’s ownership of 
the htidivm'am prior to the grant, were 
negatived by the circumstances. All these 
cases in fact differed from the present, 
because the question in them was only of the 
extent of the grant or the plaintiff’s 
subsequent acquisition of the kudivaraniy 
not of his ownership at the date of the 
grant regarding which plaintiff here admits 
nothing, arguing that it is for the defendants 
to prove that it was not his. 

The reply attempted to this argument is 
that the point is covered by a presumption 
which must be drawn in the defendants’ 
favour. But it has not been shown how 
such a presumption can be justified on its 
merits or supported by autliority. On the 
merits it is ]iot clear that there is any 
necessary or probable connection between the 
grant of an agraharnm and the grantee’s 
possession prior to it of any right in the land; 
.and if it is contended that the reasons against 
presuming a grant of the kudicamm to non- 
resident Brahmins are valid also against a 
imesumptioii that they did not own the 
kudicamm at its date, the answer is that in 
the present case the non-residence of the 
plaintiff's ancestor, the grantee, has yet to 
be proved and that, when the defendants 
have proved it, it will, no doubt, afford a 
ground of decision. As regards authority 
no recognition of the presumption proposed 
is to be found or is to be expected in the 
majority of the cases already referred to, since 
it was unnecessary for their decision. On the 
other hand the learned Judges responsible for 
Tadikonda BucJii Vimhhadrayya v. tdonti Few- 
kanna (2) said: It is not easy to hold that 
such a presumption is justifiable.” And its 
legitimacy was negatived directly in htdety 
China Nagadu v. Potu Kanclii Venkatastddmya 
(1). Adequate reason for dissent from these 
two decisions has not been shown. The con- 
clusion entailed is in accordance Avith Indety 
China Nagadu v, Potu Kanclii Venkatasuhbaya 
(1) that the lower Court erred in imposing 
the burden of proof on the plaintiff in 
respect of the second question arising under 
section 3 (2) (d), that relating to the owner- 
ship of the kudivaram at the date of the 
grant of the inani. 

The lower Court’s decision must, there- 
fore, bo set aside. It must re-admit the 
appeal and dispose of it in the light of the 
foregoing. Provision for costs in this Court 


will bo made in its final decree in accordance 
Avith tlie result. In these circumstances it 
is unnecessary to deal with the other ground 
argued in this Court, that material evidence 
AA’^as not considered. 

Appeal accepted^ Case remanded. 


MADRAS HIGH COURT. 

Skcond Civil Appeal No. 634 of 1913. 

October .5, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Hannay. 

CIIALLA NARSl RKDDl and others— 
Defendants Nos. 3 to 6 — Appellants 
versus 

VUDUMULA VlRAEKDDl and others— 
Plaintiffs Nos. 1 and 2 — Defendants 
Nos. 1 and 2 — Respondents. 

Hindu Law- meaning of — Giji to 

ajfihaied sun - Subsegaent adopfionhij affiliafor's n'ldoir^ 
alicther valid. 

By the term “afliliatioii” is meant tlie act of taking 
anotlier into one’s family without performing the 
ceremony of adoption. 

A gift to the attiliaterl son of an undivided moiety of 
the affiliator’s property is quite A-alid and Is not 
affected by any subsequent adoption by the* affiliator’s 
widow. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Guntur, in Appeal Suit No. 573 of 1910, 
preferred against that of the Principal District 
Munsif of Guntur, in Original Suit No. 423 
of 1909. 

Mr. V. Ramadoss, for the Appellants. 

Messrs. B. N, Samia and P. Narayana 
Muifhyy for the Respondents. 

JUDGMENT.— Both the lower Courts 
have found as a fact that Busi Reddi Avas 
“affiliated” into the family of Guruva Reddi: 
and this finding cannot be questioned in 
second appeal. We were at first in some 
doubt as to the meaning to be attached to the 
term “affiliated”: hut after a consideration of 
the lower Courts’ judgments, the Avording of 
issue 2 and the plaint allegations, we are 
satisfied that the term was used and under- 
stood as a convenient expression for the 
averments in paragraph 8 of the plaint. By 
these we understand it to be implied that 
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Guruva Reddi without performing an adop- 
tion in the usual sense understood among 
Hindus took his nephew Busi Reddi into his 
family, gave him an undivided moiety of his 
property and jointly enjoyed the property 
with him till his (Guruva Reddi’s) death. 
The lower Courts find that this was done: and 
further, that after Guruva Reddi 's death, 
an actual partition was effected and the 
property was divided between Busi Reddi 
and Guruva Reddi’s daughter, Atchamma. 

No ground is shown for holding such a 
transaction to be illegal or inoperative. Tt 
took place 70 years ago: and it is not denied 
that Guruva Reddi was sole owner of the 
property and could do what he liked with 

it. 

If this gift to Busi Reddi of a moiety of 
the property be held valid it cannot be affected 
by any adoption by Guruva’s widow after 
Guruva’s death. 

The decision of the lower Courts is correct, 
and the appeal is dismissed with costs of 
respondents Nos. 1 and 2. The 3rd and 4th 
respondents’ memorandum of objections is 
dismissed with costs. 

Appeal disniissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1291 of 1910. 

November 18, 1912. 

Present: — Mr. Justice Miller and 
Mr. Justice Abdur Rahim. 

B. AYYAPARAJU — Plaintiff — Appellant 
versus 

The secretary op STATE for INDIA 

in COUNCIIi — Defendant — Respondent. 

Specific Relief Act (I of 1877y), h. 42 —PossesHiori. 
for less than twelve years — Declaration of title — Penal 
assessment — Not to he levied unless land com- 
munal. 

Unless the land sought to be assessed is shown to 
be communal land, the Secretary of State would 
have no right to collect penal assessment from a 
person in possession thereof simply on the ground 
that he is not the legal owner of the land, but 
somebody elte. 

Per Ahdur Rahim, J. (Ayling, J., dubitante). — 
In a suit for declaration of title under section 
-42 of the Specific Relief Act if the plaintiff has 
been in possession even though for less than 12 
years, he is entitled to a declaration that ho is 
in lawful possession as against a wrong-doer who 
jnterferes with his possession, 


Second appeal against the decree of 
the Subordinate Judge of Kistna at Ellore, 
dated 20th December 1909, in Appeal 
No. 128 of 1908, preferred against that 
of the District Munsif of Narasapur, in 
Original Suit No. 373 of 1900. 

Mr. P. Narayanamurthif for the Appellant. 

Mr. Cf, F. Napier, Government Pleader, 
for the Respondent. 

JUDGMENT. 

Abditr Rahim, J. — In this case the plaintiff 
sued the Secretary of State asking for a 
decree declaring his title to a house-site in 
a certain village, for recovering a certain 
sum of money which had been levied from 
him as penal assessment and for perpetual 
injunction restraining the defendant from 
levying any such assessment on the lands in 
question. The defendant’s case was that the 
land ashabnenaha being what is called 
Potter’s mam, does not belong to the 
plaintiff and that on that ground the defend- 
ant was entitled to collect penal assessment 
from the plaintiff. 

Both the lower Courts, on a consideration 
of the evidence, liave found that the plaintiff 
did not succeed in proving the ownership of 
the land. It is found, however, at the same 
time that the plaintiff is in possession of the 
land and has been so for about three years. 
Ho is in possession under two documents of 
title derived from two pci*sons, Venkatasami 
and Subarayudu, one of whom at least was in 
possession of the land. Tlioro is no finding 
by either Court as to whether the land is 
ashabnenaha or Potter’s inam or not. They 
thought that, inasmuch as the plaintiff failed 
to prove the title of his vendors, the suit 
must be dismissed. In my opinion that 
would not be sufficient to conclude this suit. 
It is found that the plaintiff is in posses- 
sion of the land and we may take it 
that he is in possession under a prima facie 
title derived from persons in possession of 
the land. That being so, if the defendant 
failed to prove that the land was an ashaU 
menaha or Potter’s inaninmX he had a legal 
title to it, the plaintiff would be entitled at 
least to the declaration that he is in lawful 
possession of the land, to use the language of 
the Privy Council in Ismail Ariff v. Mahomed 
Ghous (1). It is contended, however, by the 
learned Pleader who appeared for the respond- 

(1) 20 C. 834 (P. 0.); 20 I. A. 99, 
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ent that mere possession is not sufficient to 
found a declaration of title; and in support of 
this he cited Hayimantrao v. Secretary of State 
for India (2) and liassonada Jtayar v. 
Sitliarama LHllai (3). The ruling in 
Hanviantrao v. Secretary of State for India 
(2) does not, it seems to me, support the 
contention of the respondent. All that is 
laid down there is that, if the possession is 
shown to he wrongful, then the plaintiff would 
not he entitled to a^declaration of title. But 
here it cannot be said upon the findings as they 
now stand that the plaintiff’s possession is 
wrongful. It is not necessary to discuss 
Rassonada llayar v. Sitharama Pillai (.3), 
because, in my opinion, the subsequent judg- 
ment of the Privy Council in ism uiZ A riff V. 
Mahomed Ghom (l) is quite clear and con- 
clusive on the point. I may observe that at 
first J was inclined to entertain some doubt 
as to whether in a case where the defendant 
has not actually dispossessed the plaintiff, the 
plaintiff would bo entitled to a declaration of 
his title on the strength merely of possession 
not extending over the statutory period. But 
it scorns that the decision of the Privy Council 
at least goes to the extent that, if the plain- 
tiff has been in possession even though for 
less than 12 years, he would under section 
42 of the Specific Relief Act be entitled to a 
declaration that he is in lawful possession as 
against a wrong-doer who sought to interfere 
with his possession. The levying of penal 
assessment on the land, if it was not justified, 
would amount to unlawful interference with 
the plaintiff’s possession. 

Then apart from the question whether the 
plaintiff is entitled to a declaration in the 
terms asked for by him, it seems to me to 
be clear that, if the land is not shown to be 
communal land, the Secretary of State would 
have no right to collect penal assessment 
from a person in possession thereof simply on 
the ground that ho is not the legal owner of 
the land, but somebody else. It thus becomes 
necessary that we should have a finding on 
the question whether the land in dispute is 
aalialmenaha land or not. The finding must 
be on the evidence on record. The finding 
will be submitted within three months from 
the date of this order and 10 days will be 
allowed for filing objections. 

S 26 B. 287; 2 Bom. L. B. IIU. 

2 M, H. 0. R. 171, 


Ayling, J. — I concur in the order proposed 
by my learned brother. 

T am not altogether satisfied that in face 
of the findings of the Subordinate Judge 
the plaintiff’s prayer for a declaration of 
title to the suit site is sustainable, although 
at this stage I am not prepared to differ. On 
the other hand it seems to me clear that for 
the disposal of the second and third of the 
plaint prayers the findings are defective. The 
right of the Government to levy penal 
assessments is conditional on the land 
being communal or, as it is here described, 
aslialmenaha; and the learned Subordinate 
Judge seems to have overlooked the fact 
that, although the plaintiff may not have 
established his title to the suit land, he 
may nevertheless claim immunity from 
penal assessment thereon unless the land 
is adinlmenaha. There is no finding as to 
this and a finding on this point indicated 
by my learned brother becomes necessary. 

In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Kistna at Ellore submitted the 
following 

BINDING. — I am directed to submit 
my finding on the evidence on record on 
the following issue: — 

Whether the land in dispute is aslialmenaha 
land or not? 

The suit site is situated in the village 
of Vandram. It is deposed to by plaintiff’s 
witnesses Nos. I to 4 and admitted by 
defendant’s witnesses Nos. II and 15 that 
the suit site lies in the middle of the 
village surrounded by houses. The defend- 
ant’s witnesses Nos. 1 to 10 are admittedly 
residents of other , villages who do not 
know anything about the suit site. The 
defendant’s witness No. 12 only speaks to 
his attestation of a certain mortgage 
document. The only material evidence is 
that of defendant's witnesses Nos. 11, 
13, 14, 15 and 16. 

The defendant’s witness No. 11 is 
G. Yenkataswami, who is a resident of 
Yandram. The defendant’s witness No. 11 
deposed that plaintiff’s vendor Subbarayudu 
lived in Yandram only for throe years on 
the suit site, but the witness was unable 
to state in his cross-examination to whom 
the suit site belonged. The witness stated 
that spit site is in the paiddl^ of th^ 
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village and that potters ‘^coino and occupy 
it and go."’ 

The defendant’s witness No. 12 did not 
say anything about tlie ownership of the 
suit site. The defendant’s witness No. 13, 
A. Narasimulu, is the most important 
witness. He was the 'karnam of the 
village Yandram for 40 years from 18()0 
to 1900. The witness deposed that plaintiff’s 
vendor Subbarayudu came to the suit site 
in 1900 and lived there for three years. The 
witness further deposed that Siibbara 3 nidu\s 
brother Venkataswami. defendant’s witness 
No. 3, was not known to him. In his 
cross-examination, defendant’s witness No. 
13 stated that as he liad m^t reported 
the encroachment of Subbarayudu when 
it occurred, he (witness) was fined after 
it was reported by him. 1 may hero 
observe that the defendant’s case, as set 
out in the written statement {vide 
paragraph 1), was that the suit site is 
a portion of an ashahiienalui land set 
apart for communal purposes. But not a 
single question appears to have been asked 
by defendant’s Vakil about this to defendant’s 
witness No. 13 in his examination-in-chief. 
And the only facts elicited in his cross- 
examination by plaintiff’s Vakil are that 
“those who came to live on the suit site 
were not drear servants, that they used 
to live in a paka (shed) on a cent of 
land and that the potters have a (separate) 
inam in ihe village. With reference to 
this admission of defendant’s witness No. 
13 it is argued for this plaintiff that the 
suit site was not the ashalmenaha'^ land 
of defendant. It is further argued that 
if the suit site had really been a part 
of ashalmenalia, the defendant would have 
certainly produced the accounts showing 
the nslialmenalia lands. In other words, 
the best evidence would have been the 
production of the accounts relating to 
ashalmenaJia lands. The non-production of 
the said accounts is a very strong 
circumstance against defendant because 
the presumption is that tlie production 
would be unfavourable to him. 

The evidence of the remaining defendant’s 
witnesses, Nos. 14 to 16, tends to show 
that the suit site was in the enjoyment 
of successive potters for a long period 
before plaintiff’s vendor, Subbarayudu, came 
to reside on the suit site in 1900. The 


evidence on plaintiff’s behalf is that the 
villagers introduced the several potters in 
succession aiid allowed them to remain 
on the suit site. It is not proved by 
defendant that tlie several potters occupied 
the suit site with tiio permission of the 
Village Offieera as stated in paragraph 3 
of defendant’s written statement. On the 
contrary the admissions elicited in tlie 
cross-examination of the karniim (defend- 
ant's witness No. 13) to the effect that 
those who came to live on the suit site 
were not Circar servants” and tjiat “there 
was a separate iaam for xiotters in the 
village” lend strong support to the plaintiff’s 
case that the suit site was in th 3 
enjoyment of successive potters who were 
introduced by the villagers themselves as 
the site in question did not belong to 
Cxovernment. The plaintiff’s witnesses Nos. 
.5 and 6 deposed that the Grovernment 
had no right to the suit site at any 
time. 

Thus with reference to the evidence 
discussed pro and con in the foregfiing 
paragraphs. I hold that the onus of 
proving that the suit site is a part of 
ashahnennha lay on the defendant and 
that this onus has not been discharged. 
Nothing was elicited in the examination 
of the karnani (dehnidant’s witness No. 13) 
as to the right set up by defendant in 
respect of the suit site as askahaenaha 
laud. The defendant could have produced 
the accounts relating to asj/ahnenaha lands. 
This would have been the best evidence. 
But such evidence has not been produced 
and the karnnni himself does not depose 
that the suit site is a part of nshalmenalut 
land. I, therefore, find the issue in the 
negative. 

This second appeal coming on for final 
hearing after ihe return of the finding of 
ihe lower Appellate Court upon the issue 
referred by this Court for trial, the 
Court delivered the following 

JUDCMKNT. — There is evidence in 
support of the finding and we must 
accept it. 

A question is now raised for the first 
time that the cause of action for the 
recovery of the money was barred by the 
provisions of the Act III of 1905; we 
cannot decide that question in the 



lifblAN CASES. 


897 


Voi. ixv!l 

MANIKKA MUDALIAR t>. SOUBAGIA AM&IAL. 

appellant’s favour, seeing: that neither of 
the Courts below was asked to consider 
it. 

Accepting the finding wo reverse the 
decree of both Courts and declare that 
the plaintiff is in lawful possession of the 
land in suit, directing the payment to 
him of Hs. 6-4-0 wrongfully collected 
from him. 

The plaintiff’s costs throughout should 
be paid by the defendant. Six months’ 
time will bo allowed under section 82 of 
the Code. 

Doci'oe reversetl. 


MADRAS HIGH COURT. 

Fikst Civifi Aimm-ul No. 319 of 1913 . 

August 10, 1914. 

Vresentx — Mr. Justice Sankaran Nair and 
Mr. Justice Spencer, 

MANIKKA MUDALIAR and others— 
Appellants 
versus 

SOUIUGIA AMMAL— Respondent. 

llnuUi ]jrno - Joint Janulij — Moinfcnnncc — Widoir 
of ht'otho) -MaintfiKince to he Jived vnth lefeience 
to family in come at date of suit — irauer, ejfect of 
— Chargr upon property -Pcmonal deciee. 

1M»(‘ widow of a deceased member of a joint ilindii 
family is entitled to have lier maintenance fixed 
with reference to tho fainily iucomo at the date of 
suit and not at tho date of her hubband’s death. 

In the absence of waiver by her of her claim a 
widow is entitled to arrears of maintenance. 

Tho maintenance* awarded ni’cd not be a charge on 
th(‘ entire family projx’rty and unless some reason is 
show’n for it, a personal decree should not be passed 
against the defendants. 

A daughter-in-law may not bo entitled to claim 
any maintenanco out of tho self-actpiircd property 
in the hands of her father-in-law if her husband dies 
before his father, hut she w'ould bo (*ntitled to 
claim it o«it of tho same property after it descends to 
her brothers in-law as ancestral property. 

Appeal from the decree of tho District 
Court of Soutli Arcut, in Original Suit 
No. 44 of 1911. 

Messrs. T. Rangacliariar and 0, Vadmanabha 
Aiyangar, for tlio Appellants. 

Mr. C. F. Anantlinh'ishna Aitjnr, for tho 
Respondent. 

JUDGMENT. — The Judge has awarded 
the sum of Es. 50 per month for mainten- 
ance to the plaintiff, who is the widow of a 
deceased member of a joint Hindu family. 


The defendants, her husband’s brother and 
brother’s sons, appeal. 

It is first contended that the District Judge 
is wrong in fixing tho maintenance with 
reforonco to the present income of the family. 
The major part of tlie income is derived from 
the family trade in which tho plaintiff’s 
husband took part at the time of his death 
and which has developed considerably since. 
The District Judge estimates the present 
income at Rs. 17,500 a year. It is contended 
for the appellants tliat it was not more than 
Rs. 500 in 1897 when tho plaintiff’s husband 
died, and the rate of maintenance should be 
fixed witli reference to that income. 

It is not contended that the property out 
of which tho plaintiff seeks to be maintained 
is not joint family property; that tho defend- 
ants did not take her husband’s interest 
by survivorship and that formed in part the 
nucleus of this acquisition. It is also clear 
that if tlie family income had been reduced, 
the plaintiff would only get a reduced rate 
of maintenance and she would not be entitled 
to have it fixed with reference to the family 
income at the date of her husband’s death, 
A daugliter-in-law may not be entitled to 
claim ftiiy maintenance out of the self* 
acquired property in tho hands of her father- 
in-law if lier husband dies before his father. 
But she would be entitled to claim it out 
of the same property after it descends to her 
brothers-in-law as ancestral property. The 
character of the property at her husband’s 
death does not, therefore, always limit her 
claim. The cases Adhihai v. Cursandas 
Natliu (1) and Madharrai) Keshan Tilak v. 
Gangahai (2) support the view that the 
share the husband would get if he had been 
alive at the time of the suit, should be taken 
into consideration and not the share, if any, 
ho was entitled to on his death. We agree 
with the decision in Hukan Salm v. Gangajah 
(3). The decision in Bangaru Ammal v, 
Vijayamachi Reddiar (4) that altered circum- 
stances Avould justify an increased rate of 
maintenance, proceeds on the same principle. 

In the cases cited by Mr. Rangacliariar 
there has been no change in the circum- 
stances of the family and they are not, there- 
fore, in point. 

(1) 11 B. m 
2) 2 B. 639. 

;i) 13 Tnd. Caa. 136. 

(4) 22 M. 176* 
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It is then argued that the family pro- 
perties do not yield Rs. 17,500 a year and 
the rate of Rs. 50 is too high. 

The defendants have not given any evidence 
as to the income; they did not file their 
account books, and we are not prepared to 
say that the Judge is wrong in his estimate 
of the income, which is only approximate. 

It is also urged that as the plaintiff was 
living with her father, she is not entitled 
to any past maintenance, but the finding is 
that when the two branches of the family 
became divided and began to live apart, she 
asked the defendants to make some arrange- 
ments for her and though they promised 
to do so eventually they failed to keep their 
promise. In these circumstances she was 
obliged to go to her father’s house. There 
was no waiver by her of her claim. 

It is unnecessary to make the maintenance 
a charge on the entire family property. It 
will be made a charge on items 4 to 25. 

No reason is shown why a personal decree 
should be passed against the defendants. 
It will be modified in that respect also. 

For these reasons wo dismiss the appeal 
with costs with the modification of the decree 
above indicated. 

Appeal modified. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1537 of 1910. 

January 5, 1912. 

Present: — Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 

KATIL SHEIK UMMAR SAHEB— 
Defendant — Appellant 
versus 

KHAZI BUDAN KHAN SAHEB— 

' Plaintiff — Respondent. 

Khazis' Act (XII of 1880), an. 2, 4— Appointment 
as Khazi confers no exclusive right to perform func- 
tions of office. 

The object of the Khazis Act of 1880 was merely 
to appoint a person whose fluty it would be to render 
certain services to such Muhammadans as may 
choose to resort to him for certain purposes, and does 
not confer on him any exclusive right to i)erforra the 
functions which his office requires him to discharge. 

Muhammad Ynssuh v. Sayad Ahmed^ 1 B. H. C. K. 
App. 18; 8ayed Hashim 8aheh v. Huseinsha^ 13 B. 
429; Mira Mohidin v. Asari Mohidin, 17 M. L. J. 421, 
distinguished. 

An office which requires the holder to perform 
duties in connection with an institution would ordi- 


narily carry with it rights of an exclusive character, 
and does not interfere with the right possessed by all 
persons to exercise any j)rofossion or calling they 
might chof)so to adopt. 

Second appeal against the decree of the 
District Judge of South Canara, in Appeal 
No. 78 of 1909, presented against that of tJie 
District Munsif of Kundapur, in Original Suit 
No. 623 of 1907. 

Mr. G. Annaji Jlnu, for the Appellant. 

Mr. B. Sitarnma Ban, for the Respf)ndent. 

JUDGMENT.~The plaintiff, who is the 
Khazi of the Kundapur Jumma Masjid 
appointed by Government, instituted the suit 
in this case against the defendant to restrain 
him from officiating at marriages celebrated 
in the place and for the recovery of a sum of 
Rs. 11 which tlie defendant had received as 
fees for four niknhs performed by him in 
violation of the plaintiff’s rights. Tlie 
Munsif dismissed the suit, holding that the 
plaintiff had no cause of action against the 
defendant, as he acquired no exclusive right 
by his appointment as Khazi to officiate at 
marriages. The District Judge reversed his 
judgment and passed a decree in the plaint- 
iff’s favour. The Munsif relies, in support 
of his conclusion, on section 4 of tlie Khazis 
Act XI 1 of 1880,^ clauses (/>) and (c) of which 
lay down that nothing herein contained, 
and no appointment made hereunder, shall be 
deemed to render the presence of a Kazi or 
Naib Kazi necessary at the celebration of any 
marriage or the performance of any rite or 
ceremony, oi* to prevent any person discharg- 
ing any of the functions of a Kazi.” Wo 
agree wdth the Munsif that the section shows 
that an appointment under the Act does not 
confer on the appointee any exclusive 
franchise or any exclusive right to officiate at 
marriages. Section 2 of the Act enacts that 
the Local Government may, if it tliinks fit, 
after consulting the principal Muliarnmadan 
residents, appoint one or more Khazis 
whenever it appears to it that any consider- 
able number of Muhammadans resident in 
any local area desire that one or more Khazis 
should be appointed for such local area. This 
section supports the view adopted by the 
Munsif. So far as any claim under the Act 
is concerned, it is clear to our minds that the 
plaintiff has no right to restrain any person 
from discharging any of the functions of a 
Khazi. Regulation III of 1808, which was 
in force until it was repealed by Act IX of 
1864, also contained no provisions conferrijjg 
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any exclusive right on a person appointed as 
Khazi under it. The opinion of Sir Rowland 
Wilson, the learned writer on Muhammadan 
Law, is also in support of the Munsif’s 
construction. See page 137. Mr. Sitarama 
Rau for the respondent relies on Muhammad 
Ynssuh V. Sayad Ahmed (1 ) in support of his 
contention that the plaintiff has an exclusive 
right. But the plaintiff in that case did not 
claim the office under an appointment made 
under any statute. He was appointed by the 
Governor of Bombay as the representative of 
the Sovereign power which according to 
Muhammadan Law had the right to appoint 
Khazis. The office so created was a judicial 
and administrative office, and registration of 
marriages and officiating at them were only 
part of the functions of the office-holder. 
The plaintiff there complained of the breach 
of his rights in general, including his judicial 
and administrative rights. There can be no 
doubt that a judicial or administrative office 
created by the Sovereign confers rights and 
privileges of an exclusive character. Act XII 
of 1880 expressly says that a Khazi appointed 
under that Act is to have no judicial or 
administrative powers. We must hold that 
that case has no bearing on the one before us. 
Another case was relied on for the respondent 
— Sayed Hashim Saheb v. Hmeimha (2). 
The suit in that case related to the office of 
Khatib in a mosque ; as also Mira Mohidin v. 
Asan Mohidin (3), which was also cited for 
the appellant. An office which requires the 
holder to perform duties in connection with 
an institution would ordinarily carry with it 
rights of an exclusive character, and does not 
interfere with the right possessed by all 
persons to exercise any profession or calling 
they might choose to adopt. The object of 
the Khazis Act of 1880 was merely to appoint 
a pervson whose duty it would be to render 
certain services to such Muhammadans as 
may choose to resort to him for certain pur- 
poses, and does not confer on him any 
exclusive right to perform the functions 
which his office requires him to discharge. 
This was the view alopted in Bhoolwa v. Syud 
Unwur Ulee (4) and in ZeeniUoollah Oazee v. 
Nujeehoollah (5). 

(1) 1 B. H. 0. R. App. 18. 

(2) 13 B. 429. 

(3) 17 M. L. J. 421. 

(4) (I860) S. D. A. N. W*. P. 127 

(5) (1835) 6 Bon. S. D. A. 36: 6 Sel. Rep. 36. 


The respondent also contends that by the 
custom of Muhammadans the Khazi has the 
exclusive right of officiating at marriages. 
But as pointed out in Muhammad Yussuh v. 
Sayad Ahmed (1) the office of Khazi is not 
one created by the community of Muham- 
madans but by the Sovereign, whose adminis- 
trative power is the source of the Khazis’ 
rights. Moreover, we do not understand the 
plaint in this case as asserting any right 
based on an enforceable legal custom. 

We reverse the decision of the lower 
Appellate Court and restore that of the 
Munsif with costs here and in the lower 
Appellate Court. 

Order reversed* 


CALCUTTA HIGH COURT. 

Second Civil Appeal from Order No.. 580 
OP 1912. 

June 5, 1914. 

Present: — Mr. Justice Stephen, and 
Mr. Justice Mu Hick. 

BHAKTA MAHTO— Dependant- 
Appellant 
versits 

Thahir UDIT NARAIN SINGH DEO 
— Plaintiff — Respondent. 

ChotaNagpur l\*nanctj Act (VI of 1908 .^) — Remand by 
Judicial Commisaioner--’ Appealy whether competent — 
Rennivn. 

No appeal Hoa from an order of remand passed by 
tho Judicial Commissioner of Chota Nagpur in a case 
tried by a He von no Court, as none of the provisions of 
the Civil Procedure Code has been incorporated in 
the Chota Nagpur Tenancy Act, nor can the order be 
interfered in revision. 

Appeal against the order of the Judicial 
Commissioner of Maiibhum and Sambalpur, 
dated the 30th of August 1912, reversing that 
of the Deputy Collector of Singbhum, dated 
the 27th May 1912, and remanding the suit to 
his Court for trial on the merits. 

Babus Surendra Nath Ghoshal and Han 
Bhushan Mukherjee, for the Appellant. 

Babu Bepin Behari Okosh (Senior), for the 
Respondent. 

JUDGMENT. — ThLs is a suit decided in 
appeal by the Judicial Commissioner of Chota 
Nagpur in which he remands the case tried 
by the Deputy Collector of Singbhum. The 
order of remand comes before us on appeal. 
But as it appears that none of the provisions 
of the Code of Civil Procedure has been in- 
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cooperated, as they might have been, in the 
Chota N^agpur Tenancy Acfc, we hold that this 
appeal is incompetent. An application has 
been made to us that we should now interfere 
in revision on the ground that this remand 
has been made without jurisdiction. We are, 
however, in this difficulty that we cannot 
consider the correctness of the law laid down 
by the Judicial Commissioner, and putting 
that on one side we cannot interfere with the 
order of remand. 

The result is that this appeal is dismissed 
with costs, the hearing fee being assessed at 
one gold mohur. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Secono Civil Appeals Nos. 1627 and 2231 
OF 1912. 

July 14, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

BOMMAYA HEGADE — Plaintiff 
— Appellant 
versus 

Tn Appeal No, 1627 of 1912. 

SRINIVASA HEBBARA— .Defendant 
— Respondent 

In Appeal No. 2231 of 1912. 

JALAYAKSHI, minor, by her guardian 
ANAN I ) ARAM MADI — D e fe \dant — 
Respondent. 

Huulii Law — Will — Mnintenauce provided to widow 
for life — Terms idcar and 'Knamhigiioits — IJnchastity 
not to affect right to maintenance. 

Unloss there is an ambiguity in the terms of 
the Will of a Hindu testator, the rule that the Will 
of a Hindu must bo construed with due regard to 
Hindu habits and notions has no application. 

There is no certain and necessary implication 
that a Hindu, who by Will provides for the main* 
tenance of his wife after his death, intended to 
deprive her of the maintenance if she becomes 
unchaste. 

Parann v. Mahadevi, 5 Tnd. Gas. 960; 12 Bom. L. R. 
196; 34 B. 278, followed. 

Where a Will gave the testator’s widow a clear 
right to receive till her death a certain amount as 
maintenance, she could not be deprived of such 
right by adding to the Will certain words and terms 
which the tastator might be presumed to have in- 
tended to add if certain future contingencies had 
been in his mind wlion he made the Will. 

Second appeals from the decrees of the 
Court of the Subordinate Judge of -South 
Canara, in Appeal Suits Nos. 524 and 528 of 


tiou 


1910, preferred against those of the District 
Munsif of Udipi, in Original Suits Nos. 435 
and 434 of 1909 respectively. 

Mr. B. Sitarama Eaoy for the Appellant. 

Mr. K. Y. Adiga.y for the Respondent. 

JUDGMENT.— Following Parami v. 
Mahadevl (1) we hold that unless there is 
an ambiguity in the terms of the Will of a 
Hindu testator, the rule that the Will of a 
Hindu must be construed with due regard 
to Hindu habits and notions has no applica- 
tion. That rule can be properly applied only 
for the purpose of construing (the terms of 
the Will and not for the purpose of control- 
ling or adding to its provisions. Even if 
that rule is applied, it was hold in that 
case that there is no certain and necessary 
implication that a Hindu who by Will pro- 
vides for the maintenance of bis wife after 
his death, intended to deprive her of the 
maintenance if she becomes unchaste. 
Their Lordships of the Privy Council say in 
Pojak Venkata Narasimha Appa Bow v. Rajah 
Parthasarafhy Appa Row (2): “The Court 
is ill no case justified in adding to testa- 
mentary dispositions . ..The Court never 
adds to a Will anything which needs to be 
done by testamentary dispositions. In all 
cases it must loyally carry out the Will as 
properly construed, and this duty is universal 
and is true alike of Wills of every nationality 
and every religion or rank of life.” 

The Will in this case gives the testator’s 
Avidow a clear right to receive till her death 
a certain quantity of rice yearly for her 
maintenance ,and she could not be deprived 
of such right by adding to the Will certain 
Avords and terms which the testator might 
bo presumed to have intended to add if 
certain future contingencies had been in his 
mind when he made the Will. 

Discharging, therefore, the decrees of the 
lower Courts the plaintiff Avill be given a 
decree for recovery of the value of the 
maintenance due for all the four years men- 
tioned in the plaint at the rates decreed by 
the Munsif and with interest as mentioned 
therein Avith costs in all Courts. 

A similar decree will be given in the 
connected second appeal. 

Appeals accepted, 

(1) 6 Ind. Gas. 960; 34 B. 278; 12 Bom. L. R. 106. 

(2) 23 Itid. Gas. 166; 26 M. L. J. 411 at p. 424; 
(1914) M. W. N. 299; 12 A. L. J. 316; 18 G. W. N. 
654; 15 M. b T. 285; 16 Bonn L. R. 828; 37 M. 100 
(P. C.). 
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MADRAS HIGH COURT. 

Skcond Civil Appeal No. 870 of 1910, 
November 13, 1912. 

Present: — Sir Charles Arnold White, Kt., 
Chief Justice, and Mr. Justice Sankaran Nair. 

KANAKAMMAL — Defendant No. 1 — 
Appellant 
versus 

ANANTHAMATHI AMMAL and others — 
Plaintiffs and Defendant No. 2 — 
Respondent. 

Hindu Law — StriVlhanam— 0/v7cr of Surcenaion — 
Hf(i^hnnd\<t sapindas — iritZo-?!:’/? hlood relations— Mother 
preferred, to bi oilier — jBrother*s widow not entitled — Suit 
against trespasHPi — Plaintijf to prove his own title. 

The stridhanam of a Hindu female, married 
accordinjif to an orthodox form and dyinj? without 
issue, devolves on her linsband, and failing? her 
husband, on h'm sapindas in the order laid down in 
the Mitalshara with reference to the succession to 
the property of a mal(». 

(In failure of the husband’s sapindas qualified to 
succeed, tlie widow’s Idood relations would succeed 
to the exclusion of the Crown. As between tho 
mother and the brother, the mother is tho preferential 
lieir. 

A brother’s widow is no doubt a gotiaja 
sapinda^ but sho is not entitled to succeed as an heir 
under tho Madras system of inheritance. 

A ])laintitt‘ seekinj^ to oust a trespasser in possession 
must prove his own title. 

Second appeal against the decree of the 
District Judge of North Arcot, in Appeal 
No. 128 of 1908, presented against that of 
the District Munsif at Ranipot, in Original 
Suit No. 16 of 1907. 

Messrs. T. 11. Uamackandra Aiyar and P, 
Blayahvar Aiuanqar, for the Appellant. 

The Hon’ble Air. L. A. Got indaragham 
Aiynj% for Respondents Nos. 1 and 2. 

JUDGMENT. — The suit out of which this 
second appeal arises was brought by the 
mother and brother of one Manikkammal 
(deceased) to recover, with mesne profits, 
certain lands belonging to her, which are 
now in the possession of first defendant, 
who is the widow of AlanikkaramaTs hus- 
band’s bother. 

It may be premised that both Alanik- 
kammal’s husband and his brother (first 
defendant’s husband) predeceased Alanik- 
kammal: and that the findings of the lower 
Courts, (a) that the property was of the 
nature of stridhanam and (ft) that Alanik- 
kammal’s marriage was in an approved 
form, are not now contested. 

The District Munsif dismissed the suit 
on the ground that first defendant was the 
proper heir to the suit property: but the 
piQtriot Judge found (I) tliut defend- 


ant was not an heir at all, (2) that second 
plaintiff was in the line of succession and 
(3) that in the absence of any allegation 
in defendants’ written statement of the 
existence of a nearer heir, second plaintiff 
was entitled to succeed. He accordingly 
gave a decree for possession of tho suit 
lands, though without mesne profits which 
were not proved. 

All the above points (and no others) have 
been argued before us. 

As regards the first point, tho principles 
governing succession to the stridhanam of 
a Hindu female, married according to 
an orthodo.N form and dying without 
issue, have been considered in a very recent 
judgment of this Court to which one of us 
was a party. Marya Pillai v. Sivnbngynthachi 
(1). It was held that such property devolved 
on her husband and, failing her husband, 
on his Sapindas in the order laid down in the 
Mitakshara with referenc-e to the succession to 
the property of a male. No authority has been 
quoted for the suggestions of the learned 
Vakil for appellant that the term sapinda in 
Mitakshara f Chapter If, section 11, plac. 11, 
should be under.stood in a different sense to 
that in which it would be used in reference to 
inheritance from a male; and applying this 
test to the case before us, we must hold that 
first defendant cannot be recognised as an 
heir. 

A brother’s widow is, no doubt, a gotraja 
sapinda: but it does not follow that she 
is entitled to succeed as an heir, and as 
a fact under the Madras system of inheritance 
she is not. 

This is clearly laid down in Balamma v. 
Pidlayya (2); “ The law as settled in this 
Presidency is that a widow can only succeed 
to her husband’s property which was 
actually vested in him either in title or 
in possession at the time of his death. 
As observed by Mr. Mayne, she must take 
at once at her husband’s death, or not 
at all. No such right can accrue to her as 
widow in consequence of the subsequent 
death of any one to whom her husband 
would have been heir if he had lived.” 

Neither of the cases quoted by appel- 
lant’s Vakil, Mari v. Chtnnammal (3) and 

(1) 12Ind. Cas. 128; (1911) 2 M. W. N. 168; 21 
M. L. J. 850; 10 M. L. T. 494; 36 M. 116. 

2) 18 M. 168 at pp. 169, 170; 5 n. L. J, 22. 

3j8M. 107 (F.B.). 
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Venhatasnhramaniam ClietH v. Thayarammah 
(4), are in any way opposed to this. The 
former indeed contains a specific expression 
of the same opinion {vide page 129, Muttii- 
swami Ayyar, J.). The latter recognises the 
claims of a husband’s brother’s daughter (not 
wife) to succeed as a handhu to a woman’s 
striihanam , — a totally different case. 

Passing to the second point, it is argued 
on behalf of the appellant that on failure, 
of husband’s sapindns qualified to succeed 
the line of successon is exhausted, and the 
property escheats to the State. 

This is a doctrine contrary to the general 
spirit of Hindu Law of inheritance, and 
one to which we should be loth to give 
effect. It is unsupported by any text to 
which our attention has been drawn. No 
ruling has been quoted on either side, but 
Dr. Bannerjee in his Hindu Law of Mar- 
riage and Stridhanam discusses the point, 
and comes to the conclusion that the widow’s 
blood relations would, at any rate, succeed 
to the exclusion of the Crown (see page il78). 
The .same view is deducible from We.st 
and Buhler, page 544: and we concur 
in it. 

It may be remarked here that although 
there is no contest between the two plaintiffs, 
the learned District Judge is in error in 
giving the decree in favour of second 
plaintiff. As remarked by Dr. Bannerjee 
in the passage quoted above* the mother 
(first plaintiff), and not the brother, is the 
preferential heir, and respondents’ Vakil 
agrees that the decree must be modified in 
this respect. 

There remains only the third point, regard- 
ing which the District Judge appears to us to 
be in error. On the findings indicated above 
first defendant is in the po.sition of a mere 
trespasser : but it is nonetheless neces- 
sary for plaintiffs, who seek to oust her, 
to prove their own title. Her failure to 
plead a,justertu does not absolve them of 
this duty. We must, therefore, call for a 
finding on the following issue; 

At the time of the death of Manikkam- 
mal, were plaintiffs the nearest heirs to 
her? 

Fresh evidence may be adduced by either 
side : the finding should be submitted, in six 

(4) 21 M. 263. 


weeks and seven days will be allowed for 
filing objections. 

In compliance with the above order tlie 
District Judge of North Arcot submitted 
the following 

ORDER. — I have been directed to return a 
finding on the following issue, viz. : Whe- 
ther at the time of the death of Manikkam- 
mal, plaintiffs were the nearest heirs to 
her.” 

The Vakils who appeared for the appellants 
and respondents in the High Court stated 
that they had no instructions and did not 
propose to call any evidence. 1 am unable 
from the records to record any finding on 
the issue .sent down. 

This second appeal coming on for hearing 
after receipt of the report from the lower 
Appellate Court in pursuance of an order of 
the High Court, dated 27th September 1911, 
calling for a finding the Court (the Cliief 
Justice and Ayling, J.) made the following 

ORDER. — The Vakils on both sides now 
say their clients are in a position to adduce 
evidence. The case will go back to the 
District Court for a finding on the i.s.sue 
framed on the 27th September 1911 in the 
above second appeal. 

The finding will be submitted within one 
month after the re -opening of the District 
Court and the parties will be at liberty 
to file memorandum of objections to the 
.said finding within seven days after notice 
of return of the same shall have been 
posted up in this Court, 

In compliance with the above order, 
the District Judge of North Arcot submit- 
ted the following 

FlNDlNGr — I have been directed to return 
a finding on the following issue: Whether 
at the time of the death of Manikkammal, 
plaintiffs were the nearest heirs to her P ” 

Three witnesses were examined on behalf 
of the first defendant (appellant in the High 
Court ). The plaintiffs (respondents in the 
High Court) did not appear in person 
and were not represented by a Vakil. It 
appears from the evidence of the witnesses 
examined before me that one iYesotha 
Nainar, the father-in-law of first defendant 
and the deceased [Manikkammal, had an 
elder brother named Santhinatha Nainar 
who is dead. The latter had a son Appa- 
sami Nainar who died leaving him surviving 
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two sons, Yesotha Nainar and Santliiuatha 
Nainar, who aro alive. The fatlier of 
Yesotha Nainar (Hrst defendant’s father-in- 
law) had a younger brother named 
Santhinatha Nainar who is dead. It is 
stated that lie had four sons who aro 
now living. Their names are Appachi 
Nainar, Ananthanatha Nainar, LoVapala 
Nainar and .lenafchos Nainar. Plaintiffs 
in the suit are respectively the mother 
.and brother of the deceased Manikk.ammal. 
The evidence of the witnesses examined 
before me appears to be trustworthy and 
is not contradicted. 1 would, therefore, 
return a finding that the plaintiffs were 
not tlie nearest heirs to the dece.ased 
Manikkammal at the time of her death 
and her nearest heirs were her husband’s 
daytulis^ Yesoda Nainar, Santhiriatlia Nainar, 
Appachi Nainar, Ananthanatha Nainar, 
Lokapala Nainar and Jenathos Nainar. 
The two former appear to bo the nearest 
heirs being the grandsons of Manikkammal’s 
liusband’s father’s brother. 

This second appeal coming on for final 
hearing after the receipt of the finding 
from the lower Appellate Court, the Court 
delivered the following 

JUDCIMKNT.— The respondents do not 
appear and therp is no memorandum of 
objections. 

On the finding which we accept, the 
decree of the District Judge is set aside 
and that of the Munsif restored Avith 
costs here and in the lower Appellate 
Court. 

The Vakil for respondents appeared later 
and said ho did not contest the findings. 

Decree set aside. 


CALCUTTA HIGH COURT. 

Civil Appeal from Order No. 418 op 1912. 
January 13, 1914. 

Present: — Mr. Justice Carnduff and 
Mr. Justice Richardson. 

HARI CPIARAN SAHA and others— 
Dependants — Appellants 
versus 

BARAN KHAN and others — Plaintiffs — 
Respondents. 

Civil Procedure Code (Act Fo/1908j, 0. XLIII, r. I 
(yf)y 0, XLVIIf r. 7 — Peview — Order granting review^ 
When appealable, 

^ Order XLIIl, rule 1, clause (wj of the Code of 


Civil Procedure, must bo read with, and subject to, 
rule 7 of Order XLVIT of the Code, and an order 
granting an application for review may be appealed 
against only on grounds mentioned in rule 7 of Order 
XLVll. 

Appeal against the order of the OflSciating 
Subordinate Judge of Backergunge, dated 
May 3rd, 1912. 

Babu Dioarka Nath Chiicherhutty (with him 
Babu Gopal Chandra Dass), for the Appellants. 

Babu Heramha’ Chandra Ouha, for the 
Respondents. 

JUDGMENT. — This is an appeal against 
an order granting a review of judgment. 

The first question that arises is whether 
it is competent or not. 

Order XLVII, rule 7, of the Civil Pro- 
cedure Code, provides that an order reject- 
ing an application for review shall not 
be appealable, but that an order granting 
such an application may be objected to on 
certain grounds. None of those grounds can 
be asserted in this case, and it is quite clear 
that, in so far as rule 7 of Order XLVII 
goes, no appeal lies. 

But it is contended that an appeal lies 
under Order XLIII, rule 1, clause iw), 
which provides in general terms for an 
appeal against an order under rule 4 of 
Order XLVII granting an application for 
review.” 

It has, on at least three occasions, been 
held by this Court that Order XLIII, 
rule 1, clause (w), must be read with, and 
subject to, rule 7 of Order XLVII. We 
refer to the decisions in Jagar Nath 
Prosad Hingh v. Uamavatar Singh (1), 
Tripura Charan Kul v. Sharoshi Bala (2) 
and Surendra Nath Talukdar v. Sitanath Das 
Gupta (3). Following those three decisions 
we must hold that this appeal is incompetent 
and should be dismissed with costs. 

Appeal dismissed. 

(1) 14 Ind. Gas. 39. 

2) 22 Ind. Caa. 773. 

3) 21 Ind. Gas, 943, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appkal No. 110 of 1912, 
August 28, 1914. 

Present: — Mr. Stuart, J. C.^i and 
Mr. Kendall, A. J. C. 

Musa m mat M AHR AJ A — Pl A i nti ff — 
Appellant 
versus 

Musammat SUKHRANI — Defendant — 
Respondent. 

J^artition suit hetivccn tico u'uiou's — Minor heir 
not made pa) ty-' Minor's title to share in deceased's 
estate 'recognised - Decree nhsohite refused unfit security 
for person and propeitij of minor given hy one of 
u'idoivs— Jurisdiction — Seciuity, older as to, ultra 
vires — Plaintiff entitled to uiwondit tonal decree^ 

In a partition suit bctwcoTi two Hindu widows 
it transpired that there also existed a minor heir 
to the deceased, who was living with the defend- 
ant widow and was not made a party to the 
suit and whoso title to a certain fixed share in the 
deceased’s estate was recognised. The Court ordered 
that the minor should live with one of the widows 
and that no decree absolute for partition should be 
passed if either of tlie widows failed to jirodueo 
security for the proper care and maintenance of the 
minor and her property: 

Held, that the Court had no jurisdiction to imjiose 
any conditions as to the security and that the 
plaintiff widow was entitled to an nnconditioiial 
decree for the jiurtition of her share. 

Appeal from tlio decree of tlio Sub- 
ordinate Judge, Rae Bareli, dated 28tli 
May 1912. 

Syed Wazir ILasan, for the Appel- 
lant. 

Pandit GoJearan Nath Misra, for the Re- 
spondent. 

JUDGMENT. — The parties to the suit 
out of -wlntdi this appeal ha-i arisen, are 
the two widows of one Raghunandan 
Prasad. PlaintilT, now appellant, brought 
this suit for partition of her half share 
on the allegation tliat disputes had arisen 
between the two widows. 

In the course of the suit it transpired 
that there was in existence another heir, 
Musammat Chabilia, daughter of a third 
wife who predeceased her husband. She 
was not made a party by tJie plaintiff, 
nor did the lower Court cause her to be 
made a party, iler existence, and her 
right to a share of one-eighth in the 
deceased’s estate, is recognised, and it is 
out of the manner with which this portion 
has been dealt with by the lower- Court 
that this appeal has arisen, 


Musammat Chabilia is a minor, the 
lower Court has not found whore the child 
is living, but in this Court the defendant 
has stated that the child is with her, and 
the appellant docs not dispute this. The 
point is of no great importance. 

The lower Court finds that the child 
should live with one of the parties. It has 
ordered that if the defendant files security 
in Rs. 3,000 within one month, binding 
herself to maintain the minor and to get 
her suitably married out of the income 
of the estate, and not to cause waste of 
the property of the minor, then she, the 
defendant, may take the child and her 
property into her guardianship, and that 
if she fails to produce such security then 
the plaintiff will be entitled to guardian- 
ship of the child. It has further found 
that if ])oth parties fail to give security 
for the proper care and maintenance of 
their niece, no decree absolute for parti- 
tion shall bo passed, and that if tlio 
defendant, or on her failure the plaintiff, 
do so produce security the partition shall 
be carried out by an Amin ; and the parti- 
tion is ordered to bo hy a division into 
three shares, vlz .^ — 

7 annas for the plaintiff. 

7 annas for the defendant, 

2 annas for the niece, who is no party to 
the suit. 

Presumably it proposed that the daughter’s 
share was to be administered hy tlie party 
producing security, the defendant having a 
prior riglit. 

The parties to this appeal are both 
agreed that this decree is eminently un- 
satisfactory ; the appellant prays for an 
unconditional decree, ‘and urges that the 
lower Court had no jurisdiction to im- 
pose such a condition as has been ordered. 

We agree tliat the conditions are quite 
out of place in this suit, nor do they appear 
to be in any way efficient even if they 
could be otherwise supported. 

It being admitted that Musammat 
Chabilia is entitled to a 2-annas share, there 
remain 14 annas for distribution and of 
this the plaintiff is entitled to 7 annas. The 
plaintiff admits tliat she cannot be entitled 
to more. The matter seems to us quite clear. 
The plaintiff is entitled to 7 annas and, other- 
wise upholding the findings of the lower 
Court, we direct that Musammat Mahraja^ 
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plaintiff, is to receive a 7.annas share by 
partition, and this partition the lower Court 
will carry into effect according to law. It 
might be well for Musammat Siikhrani, de- 
fendant, to apply to the District Judge for a 
certificate of guardianship under the Guardians 
and Wards Act in respect of the person of 
her minor niece, and of the undivided 
2-arina8 share in the remaining 9 annas 
vvhich are remaining in her possession as a 
result of this decree. And it was beyond 
the province of the lower Court to impose 
any conditions upon and to call for any 
security from tlio defendant with respect to 
her position as de facto guardian in pos- 
session. 

We may note that the parties were agreed 
before us as to the form of decree now pres- 
cribed. The decree of tlie lower Court is 
varied accordingly. In the circumstances 
let the parties bear their own costs in this 
Court. 

Appeal allmoed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civiii ArpEAL No. 183 op 1913. 

June 5, 1914. 

Present: — Mr. Stuart, J. C. 

RAM AUHIN MISRA— Defendant - 
Appe leant 
'versHs 

SITLA BAKHSH SINGH and another— 
Plaintiffs and PIRTHI SINGH— 

\ Defendant No. 2 — Respondents. 

Mortgage^ 8 iibspquent deed of mortgage creating 
personal covenant not to redeem prior mortgage 
before satisfaction of subsequent mortgagCy effect of 

Whore the executant of a deed of mortgage 
executes a subsequent deed, by which he creates 
a personal covenant not to redeem the prior 
mortgage until he has satisfied the amount due on 
the subsequent deed: 

Ileld, that the covenant can bo enforced against 
him personally, but not against a subsequent trans- 
feree of the mortgaged property. 

Ilari Mahadaji Savarlcar v. Balanibhat RagJiunath 
Khare^ 9 B. 233; Soda 8heo v. Mahabir Prasad, HO. 
0. 2i8, distinguished. 

Appeal against the decree of the District 
Judge, Pyzabad, dated 7th February 1913, 
upholding that of the Munsif, Akbarpur, 
dated 6th September 1912, 


Mr. J, P. (7. Bhattacharji, for the Appel* 
lant. 

Mr. Mnmtaz Husain, for the Respondents. 

JUDGMENT, — In this case Dip Narain 
executed a deed of usufructuary mortgage, 
dated 5th June 1894, in favour of Ram 
Adhin and, on 4th June 1896, borrowed 
Rs. 99 from Ram Adhin and executed a 
registered deed in his favour, which he 
described as a deed of further charge and by 
which he agreed that, until he had satisfied 
the amount due under the deed of 4th June 
1896, he should not be permitted to redeem 
the deed of 5th Juno 1894. Subsequently 
Dip Narain died and his rights under the 
deed passed to his son Pirthi Singh. Pirthi 
Singh executed a deed of usufructuary 
mortgage, dated 9th November 1907, in 
favour of the plaintiffs, Sitla Bakhsh Singh 
and Amres Singh. It was necessary for the 
plaintiffs to redeem the deed of 5th June 
1894 before they could obtain possession 
under the deed dated the 9th November 
1907. They sued for redemption of the deed of 
5th June 1894 accordingly. Ram Adhin met 
their suit, amongst other pleas, with the plea 
that it was necessary for them to satisfy the 
amount due under the deed of 4th June 1896 
before they could obtain possession of the mort- 
gaged property. This point lias been decided 
against Ram Adhin by the learned District 
Judge. He appeals to this Court. Certain 
points are raised in his grounds of appeal 
which have been withdrawn in argument. 

The only point for decision is, whether the 
plaintiffs should satisfy the amount due on 
the deed, dated 4th June 1896, before they 
can enter into possession of the mortgaged 
property. It is necessary to decide first 
the nature of this deed. In the body of the 
deed there is nothing to show that any 
interest in immoveable property is transfer- 
red, and if the deed stood alone, it could not 
possibly be considered as other than a simple 
bond for the payment of money in return for 
consideration received. The fact that a 
mortgage existed and that the executant of 
the deed covenanted that he should not be 
allowed to redeem that mortgage until he 
had satisfied the deed, does not render the deed 
a deed of mortgage or a deed of further 
charge, and the fact that the deed is described 
as a deed of further charge has also not the 
effect of making it a deed of further charge. 
Examinin|f the deed^ I find that 4 is a simple 
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deed and not a deed of further cliarfre. 
There is considerable diversity of opinion 
as to whether a condition in a deed of this 
nature deferring redemption of a mortgage 
until the amount due under such a deed is 
satisfied, can be enforced against the 
executant. It may be taken that this Court 
holds that the terms of such a deed can be 
enforced against the executant, but the 
further point remains, — can they be enforced 
against an assignee? There is authority both 
for and against such enforcement. This 
question has not yet been decided bj' this 
Court. There is a decision in l^ada 
Sheo V. Mahnhir Prasad (l) in wliich 
Mr. Chamier refused to enforce what pur- 
ported to be a second mortgage, liut in that 
case the alleged mortgage was contained in 
an unregistered deed. I have considered tlie 
authorities for and against the appellant on 
the point and have listened witli great 
interest to the arguments of tlie learned 
Counsel on both sides. I consider tliat tho 
point is correctly decided by the decision in 
Hart Mahndnii HnvarTiar v. Balnmhliat 
Eaghunath Kh((r(> (2), wliich lays down 

that by tho execution of such a deed 
no further charge is created on tho mortgaged 
premises. The original mortgagor who 
passes such bonds is under a personal 
covenant to comply with their provisions and 
can be prevented from redeeming tlio mort- 
gage without paying the amounts due on 
such deeds. But this personal liability is 
that of the mortgagor alone, not that of Jiis 
transferee, and a subsequent mortgagee is 
not liable under the conditions of such a 
deed. 

For the above reasons I find that the con- 
tention of the appellant must fail, and I, 
therefore, dismiss this appeal. The appellant 
will pay his own costs and those of the 
respondents. 

Appeal dismissed. 

(1) 11 O. C. 248^ 

(2) 9 B. 233. 


MADRAS HIGH COURT. 

Skoond Civil Apj'EAl No. 1509 of 1912. 

Septomhor 10, 1914. 

Present: — IVfr. .fustico Ayling and Mr. Justice 
11 an nay. 

PEETIYAKKAL VATAKKA PURAYIL 
MULLAHl- -Dkfendant No. 5— 

Ar FELL ANT 
versus 

MARAKKARAKATH AITAMMAD and 
OTHERS — Plaintiffs Nos. 1 to 4 and 
Defendants Nos. 1 to 4 and 0 to 11 — 
Respondents. 

(Uvtl PtoretJuie Code (Act F o/ 190S^ s 03 - Surces- 
sive atfarhmeitfs hy tiro - Hulc under second 

attachment^ V'hethcr cj^ccfnal. 

Where there are twn sueeessin' a( taehirionts of tho 
same }>ro])er(y ini(l<‘r the deerees of two clifferoiit 
Courts, it is only the Court >\hi(‘h first iittuehed the 
prop(*rfy that ean bring it to sale A sale by the other 
is ineff(‘cttial anti no suit is neeessary to sot it 
aside 

Second appeal against the decree of the 
District Court of North IVlalabar, in Appeal 
Suit No. 201 of 1911, preferred against that 
of the District Mnnsif of Quilandy, in Original 
Suit No. 55:i of 1909. 

Mr. K, (iorinda Marai\ for tlie Appelhint. 

Mr. C. V. ^l. luer, for tho Respondents, 

JUDGMENT. —The only point for deci- 
sion is whether tho Court sale on 7th 
June 1899 evidenced by Exhibit XV is 
valid or not. Tho lower Courts liave both 
liold that at the time it took place, the 
property sold was under two attachments (l) 
in piirsuauco of a Small Cause decree (^nde 
Exhibit XXIV), dated 24th March ISHO aud 
.sent for execution to the District Munsif, tho 
attachment being effected in 1898, and (2) 
in pursuance of a decree of the Subordinate 
Judge’s Court (Exhibit XXVllI), dated 24th 
August 1887, the attachment being effected on 
the Stli October 1890. 

Both Courts have found as a fact that 
the attachment under tho Subordinate 
Judge’s Court’s decree was still in force 
at the time of Exhibit XV. It is argued for 
the appellant that the lapse of time between 
1890 and 1899 is by itself sufficient ground 
for presuming that the attachment had been 
released. The only authority he quotes for 
this contention is a decision of the High 
Court reported as Miisammat Goonjessur 
Koonwar v. Luchmee Narain Singh (1). We 


(1) 20 W. E. 418, 



INDIAN CASES. 


907 


Yol. XXV] 


GHAZANPAR HGSAIN V . RAM RATAxV. 

are fully alive to the practical inconvenience 
of allowing attachments to remain eft’ective 
for such long periods: but we caniKjt treat 
this single ruling dating from so long ago as 
1873 as justifying us in departing from the 
usually observed rule that under the old 
Code an attachment not shown to liavo been 
released remained in force. If the attach- 
ment of the Subordinate Judge’s Court was 
still in force, then under section 285 of the 
old Code, it was for that Court alone to 
bring the property to sale. Appellant quotes 
Knnliayan v. Ttlvu Knfti (2); but this is of 
no use to him. 

In the present case the Munsif has found 
that Pookunhi Koya (appellant’s predecessor- 
in- title) was aware of tlie attachment; and 
from the tenour of his judgment we must 
understand the District Judge to coTicur 
in this finding, thougli he would have done 
well to have said so specilically. 

Appellant’s last contention is that although 
in consequence of tlie Pookunhi Ivoya’s hav- 
ing notice of the Subordinate Judge’s Court's 
attachment his sale is liable to be set aside, 
this can only be done by a suit specially 
brought for that purpose. No authority is 
quoted for tliis and we cannot accept it. 

Tlie second appeal must be dismissed. 

..Ippcu/ (lisinisfted. 

(2) 22 M. 29oj 9 M. L. J. 1. 


OUDn JUDICIAL COMMISSIONER’S 
COURT. 

Civil Application No. 23 of 1914. 

July 17, 1914. 

Present: — Mr. Kendall, A. J. C. 
GHAZANFAR HUSAIN — Jitdgment-debtoe 
— Applicant 
versus 

Lala RAM RAT AN and another — Decrer- 
HOLDBRS AND JAGAN NATH PRASAD— 
Auction-purchaser — Opposite Party. 

Civil Procedure Code (Act V of 1908J, O. XXI^ r. 90 
— Fornuil array of parties in preamble of applica^ 
tinn^ necessity of. 

There is no absolute necessity for a judgment- 
debtor, filing an application under Order XXT, 
rule 90, Civil Procedure Code, to set out in 
the preamble of the application any formal array 
of parties and, therefore, such an application 
should not be thrown out simply because an 


auction-purchaser was not shown therein as a 
parkv. 

Surendra Muhini Drhi v. LJuiram Chattopadhyn, 14 
Ind. Cas. 67; 16 C. W. N. 570,39 C. 687, referred to. 

Appeal against the order of the District 
Judge of Fyzabad, dated 25th November 
1913, upholding that of the Subordinate 
Judge, Fyztibad, dated 28th July 1913. 

Syed All Mohammad ^ for the Applicant. 

Habu Basudev Lai, for the Opposite Party. 

JUDGMENT.— The applicant in this 
Court was the judgment-debtor, whose pro- 
perty was sold on the 20th of May 1913 
by fjala Ram Ratan, opposite party, in the 
execution of the latter’s decree. On the 2nd 
of June 1913 the applicant filed an applica- 
tion before the lower Court under Order 
XXI, rule 90, to have the sale set aside. 
With the merits of that application this 
Court is not at present concerned. A date 
was fixed for disposal and meanwhile, on 
the 21st of June 1913, he filed an applica- 
tion that notice should also go to the 
auction-purchaser. The lower Courts have 
agreed in rejecting the application, dated 
the 2nd June 1913, m tofo, on the 
grounds that the auction-purchaser was a 
necessaiy party: and that he had not been 
impleaded within the statutory period of 
30 days — vide Article IGG of the Limitation 
Act, Schedule I. They have relied on a 
ruling in Kara mat Khan v. Mir Ali Ahmed 
(1). That ruling as also another ruling in 
Ali Gauhar Khan v. Bansidhar (2) was 
dissented from in Surendra Mohini Debi v. 
Loharam Cdiattopadhya (3), the head note of 
which is to the effect that an auction-pur- 
chaser is not a necessary party to an application 
under section 311 of the Code. Order 
XXI, rule 90, has taken the place, in the 
present Code, of the old section 311, The 
applicant has, therefore, come to this Court 
arguing that his application was not barred 
by limitation ; and that the Court of first 
instance has failed to exercise a jurisdiction 
vested in it or, at any rate, has acted in 
the exercise of that jurisdiction illegally. 
The learned Advocate for the opposite party 
has referred this Court to Earn Shankar 
Pershad v. Gobardhan Das (4) which fol- 
lowed an apparently unreported ruling of 

(1) A. W. N. (1891) 121. 

(2) 16 A. 407; A. W. N. (1893) 173. 

(3) 14 Ind. Cas. 67; 39 C. 687; 16 C. W. N. 670. 

(4) Select Case No, 289. 
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a Bench of this Court, Raja TIdai Narahi 
Singh V. Bank of Upper India, Lnchmv (5) 
and which followed Oanga Prasad v. Jag Lai 
Rai (6). He has argued, therefore, that if this 
Court is of opinion that the Bench ruling 
referred to should not be followed, this 
present application should be referred to a 
Bench. The ruling, however, was passed 
under the old Code of Civil Procedure. 
In Order XXI, rule 92, of the present Code 
an additional proviso has been added to 
the following effect : — “Provided that no 
order shall be made (under rule 89, rule 90 or 
rule 91) unless notice of the application has 
been given to all persons affected thereby.” 
This proviso was not in the former Code; and 
the law, therefore, on this point is not the 
same as it was at the time the Bench 
ruling was promulgated. 

It is quite clear that the ruling in 
Surendra Mohini Dehiy, Lohoram Chattopadhya 
(3) is correct and ought to be followed. The 
present misapprehension has arisen over 
the entirely unnecessary use, in this connec- 
tion, of the word “ party.” Rule 90 provides 
that any person whoso interests are affect- 
ed by the sale may apply to the Court to 
set aside the sale on certain grounds ; and 
Article 16() of the first Schedule to the 
Limitation Act provides that that applica^ 
tion must be filed within 30 days of the 
date of sale. There is, in my opinion, no 
necessity whatever for a judgment-debtor 
filing an application under rule 90 to set 
out any formal array of parties. His is an 
application which would be sufficiently 
described as an application under Order 
XXI, rule 90, in case number so-and-so of 
such-and-such year, A B plaintiff v. O D 
defendant. Rule 92 being considered the 
Court will then call upon him to file the 
necessary process-fees for notices to be 
issued. If the judgment-debtor or other 
person whose interests are affected by the 
sale make his application within the 
prescribed time, that application is in form 
and he is entitled to have it heard and 
adjudicated upon. 

In coming to tl;e above decision this 
Court is dissenting from Ram Shanha?^ 
Pershad v. Gohardhan Das (4) and from 
the apparently unreported Bench ruling. 

(6) Mia. App. No. 108 of 1891. 

(6) 11 A. 383i A. W. N. (1889) 116| 13 Ind. Jur. 471. 


But as noted above I am of opinion that 
it is entitled to do so, the law not being 
exactly the same as the law of which 
those rulings are an interpretation. 

The application is, therefore, allowed and 
the order of the Courts below is set aside. 
The Court of first instance should now 
take up the application and dispose of it 
according to law. Applicant may have 
his costs in this Court and in that of 
the District Judge and they should be set 
off against what is due from him undcjr 
the decree out of which these proceedings 
have arisen. 

Application alloivrd. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Acpkal No. 87 of 1913. 
October 22, 191 1. 

Present: — Mr. Lindsay, J. C. 

ORI LAL A\D OTHKRS — Defsinoants — 
Apfe llants 
vers ns 

MUHAIMMAD YAKUB and others— 

P LAI N T1 P FS Res RO N 1) ENTS. 

Declaratory rcliej — Di<crction of (Jourt — Muhnm- 
madan'H right to irnjice cattle— dntr.mcnfce —Slaugh- 
ter of cattle for of fool, right an to—Chanmoa 

Law right — Denial, hare, of geifrnl rtyhl — Specific 
Rt’lief Act ( I of la'll), n 42 -Decree, jnu el y decUnatory 
and incapable of credit ion, not to he panned. 

The grant of dcclnratory relief is a matter within 
the discretion of the Court. 

A Muliammadnn’s riglit to sacrifice cattle ia one 
which ho enjoys in common with all thosf* who profess 
the religion of Islam; and liis right to .sl.'iughter cattle 
for thepurpejseof food is the Common Law right which 
every man enjoys in accordance with the principle 
Hic uteri I no iit alieniim non hedan (i.e., a man is 
entitled to enjoy his own proj>crty in such a manner 
as he chooses provided that in doing so he does not 
invade the legal rights of his neighbour). 

A bare denial of a general right arising out of the 
common or pf*rsonal law, e y., right to personal safety 
or freedom or to reputation or a Muhumniadan’s 
right to sacrifice cattle or slaughter them for the 
purpose of food, do(‘H not amount to such an infringe- 
ment of the right as to justify the granting of a 
declaration. 

Shahbaz Khan v. llmran Puri, 30 A. 181; 5 A. L. J. 
147; A. VV.N. (1908)04; 7 Cr. L. J. 381, distinguishod 
from. 

Tho general policy of section 42 of the Specific Relief 
Act is to enable the Courts to grant relief where no 
relief at Common Law is available and not that the 
Courts should make declarations of abstract right 
ejifclusive of practical equity. 



INMAN CASES. 


&C9 


Vol. XXV] 

ORT LAL r. MUHAMMAD YAKUH. 

A Court ought not to pass a declaratory decree 
when it practically confers no benefit upon the 
plaintiff. 

Appeal from the decree of the District 
Judge, Hardoi, dated 13th June 1913. 

Messrs. F, G. I). Lincoln and A, P, Sen, 
for the Appellants, 

Mr. St, G, Jackson, Mirza Sami Ullah Beg 
and Mr. Was i-nl- Hasan, for the Respondents. 

JUDGMENT. — This is an appeal from a 
decree of tlie District Judge of Hardoi passed 
in a suit brought by three Muhammadan 
plaintiffs against four Hindu defendants for 
the purpose of obtaining a declaration that 
plaintiffs and the other Sunni Muhammadans 
of the town of Jiilgram are entitled to 
slaughter cows inside tlieir houses at all 
times for purposes of sacrifice as well as for 
other necessities. 

This declaration was sought as against the 
defendants ‘ and other Hindus of Bilgram.” 

In the plaint it was stated that the plaint- 
iffs were suing on tlieir own behalf and as 
representatives of the Sunnis of Bilgram; 
it was also stated that the four defendants 
were representatives of the Hindu community 
of the town. In order that the suit might 
be treated as a representative suit an ap- 
plication was made by the plaintiil's pui'port- 
ing to be one under Order 1, rule 8, of the 
Code of Civil Procedure. In this application 
after liaving recited tlie fact tliat the suit was 
being brought on behalf of all the Sunnis of 
Bilgram tlie plaintiffs declared it Avould be 
exceedingly inconvenient if all the.se persons 
had to attend in Court, Similarly it was 
alleged that the four tlefendants were the 
loaders isarghana) of the Hindu community 
and might be treated as representing the 
entire body in the suit. Accordingly they 
asked the Judge to Issue a notice under the 
provisioihs of Order 1, rule 8, sub-rule (1). 

The learned Judge, however, refused to make 
such an order. In dealing with this matter 
he referred in the first place to the allega- 
tions contained in the plaint in which were 
set out the facts said to constitute the causes 
of action. In the fifth paragraph of the 
plaint it was stated that in the year 1911 
when the plaintiffs had desired to sacrifice a 
cow at the time of the LLuz~Zuha, they had 
been frustrated in their purpose by the 
“adverse action of all the Hindus and particu- 
larly of the defendants.” 

The particular act of hostility here referred 


to was the making of some application to an 
Honorary Magistrate as the result of which 
he stopped the sacrifice pending the orders 
of the District Magistrate, impounded the 
cow and bound over the plaintiffs and 
the defendants in this suit to keep the peace. 

The learned Judge (though he did not 
correctly interpret the statements made in 
this paragraph of the plaint) held that the 
facts as alleged did not constitute any cause 
of action as agaimst tlie Hindus of Bilgram 
in general and that it could not be said that 
all the Hindus of Bilgram had the same 
interest in the suit as the defendants. 

The Judge next dealt with the allegations 
in paragraph 6 of the plaint in which it was 
stated that in December 1911 an order was 
passed by the Deputy Commissioner of 
Hardoi putting an end to the sacrifice of 
cows in Bilgram. It was not stated in this 
paragraph of the plaint what the Hindus of 
Bilgram in general or the defendants in 
particular had to do with the issue of any 
such ordei, assuming (for it has not been 
proved) that any such order was ever iji fact 
passed. Probably the meaning was that the 
order had been given out in consequence of 
some report made to the Deputy Com- 
missioner by the Honorary Magistrate re- 
ferred to in the preceding paragraph of 
the plaint. The learned Judge speaking of 
this order describes it as a general cause of 
action affecting all the Muhammadans of 
Bilgram, but ho does not explain against 
whom the cause of action had arisen in this 
connection. He tlien went on to point out 
that the plaintiffs wished to sue on behalf 
of the Sunni Muhammadans alone because 
the Shia Muhammadans had refused to join 
in the suit, but that the right to do sacrifice 
{qurhani) was not confined to the Sunnis 
alone. He added that in any case there was 
nothing to show that the other Sunnis of 
Bilgram had any desire to be represented 
in the suit by the plaintiffs. In short, 
Avhat the Judge decided was that the claim 
of the plaintiffs to represent all their Sunni 
brethren was not established and that there 
could be no reason for assigning to the 
defendants, even if they were willing to 
accept it (which they were not), the character 
of representatives of the Hindu population 
of Bilgram. As the Judge said, there was 
nothing to show any community of interest 
between the defendants and the othei^ 



m 


INDIAN CASDjS. 


[1914 


OKI LAL V, MUHAMMAD YAKUB. 


Hindus. This order of the Judge, therefore, 
deprived the suit of the representative 
character which the plaintiifs sought to 
attribute to it and the case then proceeded as 
one between three plaintiffs on one side and 
four defendants on the other. For the suit 
on this footing a cause of action was dis- 
covered in the 7th, 8th and 9th paragraphs 
of the plaint, the facts alleged being that 
the plaintiffs had in October 1912 made an 
application to the Deputy Commissioner for 
permission to sacrifice, that a Deputy 
Magistrate had been deputed to make an 
inquiry into the matter and that the de- 
fendants had, in the proceedings thereupon 
taken by the Deputy Magistrate, filed a 
reply to the plaintiffs’ petition in which 
they denied the right to do cow sacrifice 
in Bilgram. It was not made to appear 
that these defendants did anything more 
than file this reply before tlie Deputy JVla- 
gistrate, or that any obstruction of the 
(plaintiffs’) rights ensued from the denial 
contained in the statement put in by the 
defendants; for according to the statement 
in the 9th paragraph of the plaint the 
plaintiffs withdrew their application t(» the 
Deputy Commissioner before any order was 
passed and intimated their intention of 
seeking relief in the Civil Courts. The 
result of the trial, therefore, has been tiiat a 
decree has been, given to the plaintiffs as 
against the defendants declaring that they 
have the right claimed, namely, *’ to kill cows 
in their houses for sacrifice or other purpo.«?es, 
provided that in the exercise of such right 
the 3 ^ do not commit a nuisance or offend any 
rule or regulation lawfully promulgated and 
applicable to Bilgram.” 

No injunction was sought in the plaint 
and no such relief has been awarded by the 
decree. 

The defendants have appealed on seven 
grounds set out in their petition of appeal. 
For the purpose of disposing of the case it 
will be sufficient for me to deal with one of 
them only, namely, the sixth in which it is 
contended that under the circumstances no 
declaratory decree should have been made. 

It has been argued on behalf of the 
appellants that section 42 of the Specific 
Relief Act, the section under whick the suit 
was laid, has no application in this case 
becJiuse, it is said, the right with respect to 


which the declaration has been sought is not 
a *Vight as to any property” within the 
meaning of that expression as used in sec- 
tion 42. The proposition is, I think, an 
arguable one, but I do not consider it neces- 
sary here to discuss the question of the 
applicability of section 42 to the case on 
this ground. I shall assume that the suit 
docs lie under section 42 and confine myself 
to the (luestion whether upon the facts dis- 
closed, the case is one in which a declaratory 
decree should have been passed. The grant 
of relief of this description is a matter 
within the discretion of the Court, and in 
deciding this appeal I am not unmindful of 
the authorities which lay down that a Court 
of appeal should be slow to interfere in 
cases where this discretion has been exercised 
bj'^ the Court below. That the learned Judge 
of the lower Court appreciated the fact that 
he had a di.sci’etion to grant or withhold 
the relief, is apparent from the language of 
the twelftli issue framed by him at the time 
of the trial: that issue reads: — 

the declaration sued for one 

which 

(a) the Court can grantr' 

(/)) tlie Court ouglit to grants.” 

In the x^^J'tion of this judgment of the 
12th June 1913 the learned Judge dealt with 
the first part of this issue and decided upon 
the authority of a ruling of the Allahabad 
High Court, Shahhaz Khan v. Uynrao Fiiri 
(l) that the Coui't could grant the relief. 

As regards the second part of the issue 
12 (/>), all that the Judge remarked in 
this portion of the judgment was that he 
was not prepared at that stage of the pro- 
ceedings to say that the discretion should be 
exercised against the plaintiffs. 

From this oksorvation it might be inferred 
that the Judge intended to discuss the ques- 
tion of di.screticm at a later stage of the 
trial. But he finally disposed of the case 
by an order passed on the following day, 
the 13th June, and reading that order I 
have been unable to find any discussion at 
all of the question whether or not the case 
was a proper one in which the Court’s dis- 
cretion should be exercised in the plaintiffs* 
favour so as to give them the declaration 
they asked for. In these circumstaces it 

(1) 30 A. 181; 5 A. U. J. 147; A. W. N. (1908) 64; 
7 Cr. L. J. 381. 
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is not possible to arijne tliat the finesfcioii of 
discretion is one wliicli cannot he debated 
here. 

To turn now to the nature of the ripflit 
assorted by the plaintiffs in this case. So 
far as it relates to tlio sacrilic{3 of cattle, 
tliey say it is a ri^rlit undei* their religious 
law whi(di enjoins them to make such sacri- 
fices. As to their I’iglit to slaughter their 
cattle for the purpose of food, that, J tnke 
it, is based upon the Common Ijxw principle 
embodied in the maxim, sic it ter i fiit ?ft 
aliriiKiii Jion that is to say, a man is 

entitleil to (mjoy liis own property in such a 
manner as lie chooses provided that in doing 
s ) he does not invade the legal rights of his 
neighbour. 

it is not, of course, contended that the 
right Sf) set up is in any way peculiar to the 
three plaintiifs in this case. So far as it 
relates to sacritices, the riglit is one which 
they enjoy in common with all those who 
profess tlu‘ religion of Islam: while so far 
as the slauglit(3r of cows for the purpose of 
food is concerned, the right is the Common 
Ijaw right which every man enjoys in ac- 
cordance with the principle above referred 
to. This being so the question arises whether 
in a case like the present, where the only 
tangible act of denial of the right alleged is 
the fact that the dofeiulaiits on one occasion 
in a petition filed before a Magistrate by 
way of reply to a petition put in by the 
plaintiffs themselves denied the riglit now 
set up by the plaintiffs, the bare denial 
of the right constitutes such an invasion of 
it as would justify the grantingof declaratory 
I'olicf. In my opinion the question must be 
answered in the negative. A bare denial of 
the general right of this cbaractm' does not 
amount to such an infringement of the 
riglit as renders it expedient to grant the 
plaintiffs a declaration. Tt is hardly to be 
imagined that a person who under the Common 
Law has a right, say to personal safety or 
freedom or to reputation, can come to Court 
Avitli a suit under section 42 and ask for a 
deelaratioii against another i)erson whose 
interference with the exorcise of the right 
lias been contined to a bare statement that 
the right does not exist. It does not 
appear to me that section 12 of the Specilic 
Relief A^t was designed to meet cases of 
this kind. The general p<dicy of the section 


appears to be to enable the Courts to grant 
relief where no relief at Common Law is 
available, and it is not intended that the 
Courts should make declarations of abstract 
right exclusive of any practical equity. 

Further, there is the consideration of the 
nature of the relief awarded in this case. 
At the time of arguing the appeal, I 
asked the learned Counsel for the respond- 
ents in what way his clients derive any 
henelifc from the deidaration which has 
been given to them. All he could say 
was that the passing of this decree 
operates in some way to close the mouths 
of these particular defendants so as to prevent 
them in future from repeating their denial 
of the plaintiffs’ right. But the decree as 
it stands is purely declaratory and as such i.s 
incapable of execution, so that no steps under 
tin's decree could be taken against these de- 
fendants in case tliey thought fit again to 
deny the right which the plaintiffs put 
forward in this case. It appears to me, 
therefore, tliat this decree leaves the parties 
exactly where they were before and has in 
no proper sense of the word conferred any 
relief upon the plaintiffs. I may remark 
hero that the plaintiifs have accepted the 
decree for, although they have filed objections 
by way of cross-appeal, those objections have 
not been pressed here. 

1 he result, therefore, is tJiat for the reasons 
above stated I liave come to tlie conclusion 
that ill view of the facts alleged and proved 
there was no ground upon which the discre- 
tion of the lower Court could be properly 
exercised in the plaintiffs’ favour so as to 
give them this decree. 

With regard to the ruliugof the Allahabad 
High Court in Shiihbaz Khau v. Uynrao Puri 
(I) upon wliich the lower Court acted and 
upon which the respondents’ learned Counsel 
lias relied strongly in this appeal, all I need 
say is that one case cannot be decided upon 
the facts of another and that in the present 
instance I cannot treat the ruling in question 
as an authority applicable to the facts of tliis 
case, which are not in all respects similar to 
the facts which their Lordships of the Allah- 
abad Court had to consider. 

I allow the appeal, set aside the decree of 
the Court below, and direct that the plaintiffs’ 
suit be dismissed with costs. The respond- 
ents will pny the appellants’ costs of this 
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appeal. The cross-objections filed by the 
respondents are dismissed for Avant of prose- 
cution. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 234 op 1913. 

August 10, 1914. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

DURGA SINGH and another — Plaintiffs 
— Appellants 
versus 

Nawah Mirza MUHAMMAD RAZA 
HUSAIN KHAN— Defendant- 
Respondent. 

^ ' Mortgage — Jiedemptioti' not before certain date — 
Covenant in mortgnge-deed, effect of — Coiirfs jpower to 
allow redemption irrespective of oppressive and unre- 
asonahle terms in mortgage-deed. 

A8 a general rale a mortgagor cannot compel the 
mortgagee to accept xmyment of the mortgiigo-moucy 
before the date fixed for redemption, where there is a 
covenant in the mortgage-doed that redemption shall 
not take place before that date. But a mortgagor 
cannot bo precluded by any covenant from redeeming 
altogether, and where the effect of a covenant is to 
postpone redemption for an unduly long period with- 
out any corresponding advantage to the mortgagor or 
there are circumstances indicating that the covenant 
postponing redemption is unreasonable and oppressive 
and intended to fetter the right to redeem, a Court 
may allow redemption irrespective of that term as it 
may think fit. 

Appeal against the decree of the Additional 
District Judge, Lucknow, dated 20th March 
1913, upholding that of the Munsif, North 
Lucknow, dated 10th May 1912. 

Mr. A, P. Sen and Babu llargohind I)as, 
for the Appellants. 

Babu AjU Prasad, for the Respondent. 

JUDGMENT. — This appeal arises out of a 
suit for redemption of a mortgage effected by 
Jawahir Singh in favour of Nawab Muham- 
mad Raza Husain Khan on the 5th June 
1878. One of the plaintifFs is the grandson 
and heir of the mortgagor. The other 
plaintifFs are assignees of the former of a 
portion of the equity of redemption. The 
mortgage-deed provided that the mortgagee 
shall remain in possession of the mortgaged 
property for a period of 101 years in lieu of 
interest and that after the expiry of the said 
period, the mortgagor shall be entitled, to 
redeem the mortgage in the month of Jeth 


by payment of the entire mortgage-money 
with any arrears of revenue and taJeavi, due 
in respect of the property mortgaged, in one 
lump sum and out of his personal funds and 
that, if he allowed a year to elapse thereafter 
without redeeming the property, the mort- 
gage shall operate as a sale. The 
mortgage-deed further provided that, if 
the profits of the mortgaged property 
during the first throe years fell short 
of Rs. 44-11-1, the mortgagor shall 
pay the deficiency, but if they were in excess 
of that amount, the benefit of that excess 
shall go to the mortgagee. The defence was 
that the suit was premature. The Courts 
below dismissed the claim. 

In appeal it is contended that on the face 
of the mortgage-rleed the transaction was hard 
and unconscionable, that the terms of the 
deed operated as a clog on the equity of 
redemption and that the plaintiffs Avere in 
any case not bound by the conditions imposed 
by the mortgage, inasmuch as there was no 
legal necessity for borrowing the money on 
such oppressive terras. 

As a general rule a mortgagor cannot 
compel the mortgagee to accept payment of 
the mortgage money before the date fixed for 
redemption, Avhere there is a covenant in the 
mortgage-deed that redemption shall not take 
place prior to that date. But a mortgagor 
cannot be pi^ecluded by any covenant from 
redeeming altogether, and Avhere the effect of 
a covenant is to postpone redemption for an 
unduly long period without any correspond- 
ing advantage to the mortgagor or there are 
circumstances indicating that the covenant 
postponing redemption is unreasonable and 
oppressive and intended to fetter the right to 
redeem, a Court may allow redemption 
irrespective of that term as it may think fit. 
In Tee van v. Smith (1) Jessel, M. R., observ- 
ed that, although the law would not allow a 
mortgagor to be precluded from redeeming 
altogether, yet he might be precluded from 
redeeming for a fixed period, such as five or 
seven years. The principle of the rule is 
that a mortgage is a security for the pay- 
ment of a debt, but the security should be 
terminable at some time or another on the 
payment or discharge of the debt. It is open 

(1) 11882) 20 Ch. D. 724 at p. 729j 51 L. J. Ch. 621j 
47 L. T. 208} 80 W. 11. 7lG. 
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to a mortgagee, as held in Biggs v. HoddinoH 
(2) to stipulate for a collateral advantage 
at the time and as a term of the advance, 
provided the eauity of redemption is not there- 
by fettered, and the bargain is a fair and 
reasonable one entered into between the 
parties while on equal terms without any 
improper pressure, unfair dealing or undue 
influence. But the advantages or disadvant- 
ages sliould be mutual, not one-sided, for if 
they are one-sided, they afford evidence of 
exaction and oppression. In Morgan v. 
Jeffreys (8) where a mortgage-deed contained 

proviso against redemption for a period of 
28 years Avitliout any corresponding obliga- 
tion on the part of the mortgagee not to call 
in the mortgage-money, it was lield that the 
proviso, even if it might be supported in a 
case where there was a similar provision 
against calling in the mortgage, exceeded all 
reasonable limits and could not bo enforced. 

fldie mortgage-deed in the present case 
secures no advantages to the mortgagor 
beyond the money whicli was paid to liim at 
the time of the mortgage. Tt burdens liim 
Avith tile payment of the mortgage-debt, 
arrears of revenue and lahavl advances, Avhich 
in the ordinary course are payable by the 
person in possession or taking the advances. 
It allows the mortgagee to appropriate all 
surplus profits exceeding the amount of the 
profits then estimated to accrue from the 
property at the time of the mortgage and 
thrtiws the responsibility for making up any 
deficiency accruing for the first three years 
on the mortgagor. It postpones redemption 
for a period of 101 years, amounting 
approximately to three generations, and then 
gives the mortgagor only one solitary month 
of Jetli to redeem the property if ho has 
funds of his own on pain of foreclosure. 
The bargain is all in favour of the mortgagee 
and secures him not only his interest in the 
mortgage -money but prospective improve- 
ments in profits for a very long period. It 
ties up the hands of the mortgagor in a 
manner which can only be regarded as 
unconscionable and oppressive and places 
burdens which no mortgagor can reasonably 
be expected to discharge. In Bhawani v. 

(2) (1898) 2 Ch. 307; 67 L. J. Ch. 640; 79 L. T. 201; 
14 T. L. R. 604; 47 W. R. 84. 

(3) (1910) 1 Ch. 620; 79 b. J. Oh. 360; 74 J, P. 154; 

* 26 T. L. R. 324. . ? . 


Sheodlhal (4) Stanley, 0. J., and Burkitt, J., 
observed: The right of redemption may 

undoubtedly be postponed by a covenant 
that during a certain period the estate 
shall remain irredeemable — arrangements of 
this nature are of common occurrence. It 
is advantageous to both parties, the mort- 
gagee obtaining the advantage of a continuing 
security for his money; while the mortgagor 
is free from the expense and trouble of 
finding new lenders. Where a restraint upon 
redemption extends for a long period, of say, 
80 years or upwards, the contract may no 
doubt be regarded by a Court of equity as 
unconscionable or oppressive; and it might also 
be considered unreasonable if the mortgage-deed 
enabled the mortgagee at any time during the 
term arbitrarily to call in Ids debt Avidlst the 
mortgagor was restrained from redeeming.” 
There was no occasion in this case for 
authorising the mortgagee to call in his 
debt because the mortgage was usufructuary. 
In Sayad Ahdul Hah v. (hdam Jilani (5) 
it was lield that a Court of equity would 
not enforce any agreement in restraint of 
the right of redemption which Avas oppressive 
and unconscionable, as giving the mortgagee 
an advantage not belonging to the contract 
of mortgage. In Kanaran v. Jvuttooly 
(b) Avhere a mortgage-deed contained a 
stipulation that if the mortgage -money Avas not 
paid on the due date the mortgagor Avould 
sell the property to the mortgagee at a price 
to be fixed by umpires, it was held that the 
stipulation Avas unonforceablo as constituting 
a fetter on the equity of redemption. The 
Courts below relied on the decision in Bam 
Prasad v. Jag nip (7). But in that case, 
beyond the fact that the mortgage was 
entered for 58 years, there Avere no other con- 
ditions showing an intention to fetter the 
equity of redemption. 

The nature of each transaction is to be 
judged by the terms expressed in the docu- 
ment evidencing the same. The covenants 
contained in the mortgage -deed in suit 
impose an unreasonable fetter on the equity 
of redemption and cannot, therefore, be sus- 
tained. The other points at issue in the case 

. (4) 26 A. 479; A. W. N. (1904) 60; 1 A. L. J. 133. 
6) 20 B. 677. 

6) 21 M. 110; 8 M. L. J. 62. 

7) 16 Ind. Oas, 880; 10 A. b. J, 167. 
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have not been dealt with by the Courts be- 
low. 

The appeal is, therefore, allowed and the case 
remanded to the lower Appellate Court with 
a direction to re-instate the appeal under its 
original number and to dispose of it in 
accordance with law. The costs will abide 
the result. 

Appeal allowed ; Case remanded. 


OUDH JUDICIAL COMMISSIONEE’S 
COURT. 

First Civic Appeal No. 102 of 1912. 

September 8, 1914. 

Present: — Mr. Stuart, J. C., and 
Mr. Kanhaiya Lai, A. J. C. 

OUR SAHAI AND OTHERS — DEFENDANTS — 
Appellants 
versus 

Baja MUHAMMAD ABUL HASAN 

KHAN — Plaintiff — and the Hon’ble Sir 

Maharaja BHAOWATI PRASAD SINGH 
— Defendant — Respondents. 

Jurisdiction of Civil and Revenue Courts — Lessees of 
village^ perpetual or for tei'in Ejectment ^ Declara- 
tory 8uit-~Cau8f of action^Enha'ncement of rent^ right 
as to-^Enhanced rent^ refusal to pay^ right to eject in 
case of -Civil Courts not to express opinion on matters 
cognizable by Revenue Courts alone. 

The lessees of a village, whethei* perpetual or for a 
fixed period, cannot be ejected through a Civil Court: 
the landlord must, if he wishes to eject them, take 
proceedings in the Bent Court. 

Where it was found that the lessees had merely put 
forward their rights as lessees and never set up any 
proprietary or under-proprietary rights: 

Heldf that there was no cause of action for the 
landlord to go to the Civil Court for a declaration tnat 
the lessees had no proprietary or under-proprietary 
rights. 

A landlord’s right to raise the rent of lessees-at- 
will and to eject them if they refuse to admit this 
right, cannot be decided by a Civil Court but by a 
Revenue Court alone. 

A Civil Court ought not to express its opinion upon 
such matters as can only be decided by a Revenue 
Court, but ought to leave them open for decision 
by that Court. 

Appeal from the decree of the Subordinate 
Judge, Gonda, dated 2l8t May 1912. 

Pandit Ookaran Nath Misra, for the Ap- 
pellants. 

Babu Basiev Lai, Mirza 8amz Ulldh Beg 
and 8yed Wazir Easan^ for Respondent 
No. 1. 


JUDGMENT. — These appeals arise out of 
suits for possession of the village of Pipra 
Suraj man, Gonda District, brought by the Raja 
of Belahra and the Maharaja of Balrampur, 
After institution the latter’s interest became 
merged in the interests of the former who 
is now the sole plaintifP-respondent in both 
appeals. The plaintiff-respondent’s case was 
to the effect that the defendants -appellants 
had at no time a right in the village superior 
to that of ordinary le.ssees or thekedars, and 
that as they had refused to pay an enhanced 
rent demanded by the proprietors they 
became trespassers and as such liable to 
ejectment through a Civil Court. The plaint- 
iff, therefore, sued for tlieir ejectment, and, 
in the alternative, asked for a declaration that 
the defendants had no superior or inferior, or 
zemindari or under- proprietary, rights in the 
said village. The learned Subordinate Judge 
accepting the plaintiff-respondent’s pleas 
decreed the ejectment of the defendants- 
appellants and awarded mesne profits against 
them, and in addition he gave a decree for a 
declaration that the defendants had no under- 
proprietary, zemindari^ or any sort of pro- 
prietary rights in the said village. The 
present appeals are filed against those 
decrees. 

The plaintiff is admittedly superior pro- 
prietor of the village. The defence urged 
was 

(1) that the appellants are hereditary 
lessees with non-transferable rights under a 
decree made at the time of the first Regular 
Settlement; 

(2) that the talukdar had no right to en- 
hance their rents except under the orders of 
the Settlement Court; 

(3) that they could not be dispossessed by 
an order of the Civil Court or in any manner 
other than under a suit brought in accordance 
with the provisions of sections 52 and 108 

(4) of Act XXII of 1886; and 

(4) that as they bad never asserted under- 
proprietary rights no case arose for the 
granting of a declaratory decree, and that, 
in any circumstances, as the same point was 
in dispute in Settlement proceedings in 1902 
which bound both the plaintiffs, a remedy for 
a declaration was time-barred. 

The plea taken to the effect that the de- 
fendants-appellants cannot be dispossessed by 
an order of a Civil Court or otherwise, than 



INDIAN. OASES. 


915 


Vol. XXV] 

G0R SAHAI l\ MUHAMMAD ABUL HASAN KHAN. 

by a suit brought in a Rent Court under the 
provisions of sections 52 and 108 (4) of 
Act XXII of 1886 is clearly made out. The 
learned Counsel for the plaintiff-respondent 
frankly admitted at the commencement of 
argument that he could not possibly support 
the decree for dispossession, and impliedly 
admitted that he could not support the decree 
for mesne protits. We need not give the 
reasons which support tlie conclusion that 
this portion of the decree cannot be maintain- 
ed, as the point is too clear to require discus- 
sion and as the parties now agree that such 
a relief was impossible. There thus remains 
the simple point whether the declaratory 
decree should be allowed to stand. We can- 
not find anything in the pleadings which 
goes to show that the defendants-appellants 
ever set up a claim to under-proprietary, 
zemindar i, or any sort of proprietary rights. 
The second paragraph of the plaint is to the 
effect that the ancestor of the appellants had 
brought a claim for under-proprietary rights 
with respect to this village, and that his 
claim was settled according to the terms 
of a compromise under a decree by the Settle- 
ment Officer conducting the first Regular 
Settlement. Both the decree and the com- 
promise are dated 15th November 1869. The 
defendants-appellants replied in the second 
paragraph of their written statement that 
Surajman had made a claim for under-pro- 
prietary rights, and that that claim had been 
settled according to the terms of the com- 
promise quoted, and stated that the contents 
of the compromise would show the nature 
of title that they had received. In the third 
paragraph of their written statement they 
asserted that they were perpetual lessees of 
the village. In the 14th, 15th and 16th 
paragraphs they asserted that as according 
to the plaintiff’s own showing they were 
lessees they could not be dispossessed by a Civil 
Court, and that the prayer for a declaratory 
decree could not be allowed as no cause of 
action was disclosed, and further that it was 
barred by time. In the 21st paragraph of 
their written statement they asserted that 
their status as perpetual lessees had been 
recognised by a decree of the Judicial Com- 
missioner’s Court sitting as a Court of 
Revenue. Nowhere can we find that they ever 
asserted a title as proprietors, under-proprietors 
or the holders of any zemindari rights, and the 
circumstance that in their written reply 


they maintained that any action against them 
lay in a Revenue and not in a Civil Court 
makes even more clear that they did not 
assert such rights. It is true that in para- 
graph 15 of his replication the plaintiff 
asserted that after he had issued notice to 
the defendants-appellants, the latter began 
to give out that they were under-proprietors. 
There is no evidence to support this statement 
and we find that in reply to the notice in 
question, which was a notice directing the 
defendants-appellants to pay a higher rate 
of rent, the defendants-appellants made no 
assertion of proprietary, under-proprietary, 
or similar rights. A translation of their 
reply is as follows : — 

“The notice issued by you was received on 
the 17tli October 1910. We the applicants 
have been in possession of Mauza Pipra 
Surajman, Pargana Gonda, under the decrees 
passed by the Honorable Judicial Commis- 
sioner and the members of the Board of 
Revenue. The rent, having been fixed at 
Rs. 248 by the recent Settlement Court, an 
order was passed to the effect that we should 
pay the rent fixed. Therefore, we are bound 
by that order. We are not obliged to pay 
rent higher than that.” 

Thus we find on the facts that the defend- 
ants-appellants have never asserted anywhere 
that they had the rights of proprietors, under- 
proprietors, or of a zemindari nature. 

The real dispute between the plaintiff- 
respondent and the defendants-appellants is 
with regard to the right claimed by the 
plaintiff -respondent to raise the rent of the 
defendants-appellants-at-will, and to eject 

them if they refuse to admit this right. The 
questions which are thus really in dispute 
are not questions which we can decide as 
a Civil Court. They are questions which 
can be decided by a Revenue Court only, 
and for this reason we consider it advisable 
to express no opinion with regard to the 
nature of the rights possessed by the defend- 
ants-appellants beyond deciding that those 
rights are not the rights of proprietors, 
under-proprietors or the like, or the terms 
under which they hold the village, or the 
right of the plaintiff-respondent to raise their 
rent, or his right to eject them through the 
Revenue Court in event of acts or omission.^ 
on their part. We do not say that the 
plaintiff-respondent has or has not any 
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particular rights. We do not say that 
the defendants-appellants have or have 
not any particular rights. We purposely 
and deliberately refrain from expressing 
any opinion upon these points so as to 
leave decision upon them, as it should be 
left, to the Eevenue Court. But in so 
far as we are concerned with the remedy 
open to the plaintiff -respondent as disclosed 
in the plaint, we have on hesitation in 
finding that he has not made out a case 
for the granting of any relief by a Civil 
Court, and we, therefore, allow these ap- 
peals and direct that both the suits be 
dismissed and that the plaintiff-respondent 
pay his own costs and those of the de- 
fendants-appellants in all Courts. 

Appeal dllmoed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 275 op 1910. 
August 26, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

MARKAPULI REDDIAR— Dependant- 
Appellant 
versus 

THANDAVA KONE and another — 
Plaintiffs — Respondents. 

“ Madras Estates Land Act (I of 1908J, ss. 6 and 8 
•^Occupancy right — Kyoti land — Purchase hy landloid 
-^Merger — Tenant in possession, ichether entitled to 
claim occupancy rights. 

The ryoti land purchased by a landlord for arrears 
of rent in an auction held before the Estates Land 
Act came into force continues to be “ryofi.” 

Therefore, a tenant in possession of such land on the 
date the Madras Estates Land Act came into force 
acquires by virtue of section 6 of that Act occu- 
pancy rights in it. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Tuticorin, 
in Appeal Suit No. 8 of 1912, preferred 
against that of the District Munsif of Kovil- 
patti, in Original Suit No. 900 of 1910. 

Mr. M. D, Devadossy for the Appellant. 

Mr. K. B, Bangasarny Iyengar, for the Re- 
spondents. 

JUDGMENT. — We must take it that in 
1878 when the landlord brought the tenant’s 
interest in the land to sale for arrears of 
rent and purchased it himself, it was ryoti 


[1914 

SUBHADRA KUAR V, BIRESHWAR PRASAD. 

land. Section 8 of the Madras Estates 
Land Act enacts that the occupancy and land 
lord’s rights did not merge by the purchase 
and that the landlord did not acquire oc- 
cupancy right. The land remained ryoti, 
and 2nd defendant being in possession as a 
ryot when the Act came into operation, must 
be taken to have acquired occupancy right 
by virtue of section 6, if he did not possess 
it before. 

The suit must, therefore, fail, and is dis- 
missed. First defendant will bear 2nd de- 
fendant’s costs throughout, and 1st defendant 
and plaintiff will bear their own. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 325 of 1913. 
July 22, 1914. 

Present: — Mr. Stuart, J. C. 

Bani SUBHADRA KUAR— Plaintiff- 
Appellant 
versus 

BIRESHWAR PRASAD—DefendAxXt— 
Respondent. 

Civil Procedure Code (Act V of 1908), O. XLT, 
r. 17 — Appellant abse7it— Appeal dismissed — Order 
of dismissal 7iot stating appellant's absence as reason 
for dismissal — Cross- object ions adjudicated upon on 
ments, illegality of— Dismissal, order of, to he consider- 
ed as one on preliminary point — Second appeal-— 
Reman d —Fresh proceed i n gs. 

Where au appeal is dismissed under Order XU, 
rule 17, Civil Procedure Code, the cross-objections can- 
not be adjudicated upon on the merits. 

Where on the appellant being absent and unrepre- 
sen ted at the time that the appeal was called on for 
bearing, the Court dismissed the appeal without 
entering into the merit.s, without deciding any point 
raised in the grounds of appeal and witliout stating 
that the appeal M^as being dismissed owing to the 
abscnco of the appellant, and dismissed the cross- 
objections on the merits after argument: 

Held, (1) that the appeal not having Ijeen 
dismissed under the provisions of Order XL I, rule 
17, Civil Procedure Code, but under an erroneous 
impression as to the law of procedure, which had 
the effect of a dismissal upon a preliminary point, 
an appeal lay from the order of dismissal; 

(2) that the order dismissing the cross- objections 
was also incorrect; 

(3) that the hearing of the appeal and the cross- 
objections should iiroceed de novo and the previous 
proceedings bo consiclered a nullity. 
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Appeal against the decree of the Addi- 
tional Judge, Lucknow, dated 23rd June 
1913, upholding that of the Munsif, South 
Lucknow, dated 4th February 1913. 

Mr. 0. F, S, Oehme, for Mr. St, Q, Jackson^ 
for the Appellant. 

Syed Shahinshah Husain, for the Respond- 
ent. 

JUDGMENT. — In this case Appeal No. 
38/36 of 1913 was called on for hearing in 
the Court of the Additional Judge, Lucknnw, 
on 23rd June 1913. The appellant was 
absent and unrepresented at the time 
that the appeal was called on for 
hearing. The respondent was represent- 
ed. The respondent filed cross-objections. 
It was open to the learned Additional Judge 
to dismiss the appeal under the provisions 
of Order XLI, rule 17, owing to the absence 
of the appellant. But if he had done so, 
it would not have been open to him to 
adjudicate upon the cross-objections on the 
merits. The course which he adopted was to 
dismiss the appeal without entering into the 
merits, without deciding any point raised in 
the grounds of appeal and without stating that 
he was dismissing it owing to the absence of 
the appellant, and to dismiss the cross-objec- 
tions on tlie merits after argument. It has 
been argued by the learned Counsel for the 
respondent tliat tlie appeal was, as a matter 
of fact, dismissed under the provisions of 
Order XLI, rule 17, and that in the circum- 
stances no second iippeal lies to this Court 
and that the appellant’s remedy was under 
the provisions of Order XLI, rule 19. If I 
were of opinion that the appeal had been 
dismissed under the provisions of Order XLI, 
rule 17, I should have accepted this prelimi- 
nary objection. But I do not find that the 
appeal was dismissed under the provisions of 
Order XLI, rule 17. I find that it was dis- 
missed under an erroneous impression as to 
the law of procedure which has the effect of 
a dismissal upon a preliminary point, and 
setting aside the order upon that point I 
allow the appeal, set aside the decree and 
remand the appeal to the Court of the Addi- 
tional Judge, Lucknow, for re-admission 
under its original number and for re-hearing. 
As the order dismissing the objection was 
also not correct the effect of my present 
order will be to allow the respondent again 
to urge the cross-objections and to have them 


decided in a proper manner. In other words 
the hearing of the appeal and the cross-objec- 
tions before the Additional Judge wall proceed 
de novo. The previous proceedings will be 
considered as a nullity. Costs will follow the 
result. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 5 op 1912. 

September 1, 1914. 

F resent', — Mr. Stuart, J. C., and 
Mr. Kendall, A. J. C. 

GUR NARAIN and others — Plaintiffs-— 
Appellants 
versus 

GULZARI LAL and others — Dependants — • 
Respondents. 

Hindu Law- Joint family — Joint family 'property, 
disposal hy Will of — ^Married leoman' as used in Civil 
Procedure Code, meaning of— Burden of proof— Decree 
against Hindu father, sons' liability to satisfy, 

A member of a joint Hindu family is not oompetent 
to dispose of the joint family property by Will, 

Tho word “married woman” as used in the Code 
of Civil Procedure, 1882, refers to femme covert 
as opposed to femme sole and, therefore, does not apply 
to a widow. 

Where a decree has been obtained against a Hindu 
father whose children aro minors upon a mortgage 
executed by him of joint family property, whether or 
not there has been a sale of the property in execu- 
tion of tho decree, it is for tho sons who come into 
Coiu't to escape liability thereunder to prove that 
the debt was contracted for an immoral or illegal 
purpose or that tho debt was of an illusory character. 

Appeal against the decree of the Additional 
Judge, Hardoi, dated 31st August 1911. 

Pandit Ookaran Nath Misra, for the Appel- 
lants. 

Mr. Nahi Tlllah, for the Respondents. 

JUDGMENT. — One Kandhaiya Lai was the 
head of a joint family of which he and his son 
Lachmi Narain were members. Kandhaiya 
Lai died on the 7th May 1892. It 
is in evidence that Kandhaiya Lai’s health 
completely broke down and that he was 
nearly blind for some time before his 
death, and that Lachmi Narain was manag- 
ing the joint family property on his 
behalf. It is suggested that Lachmi Narain 
was addicted to extravagant living and 
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gambling. Lacbmi Narain executed a large 
number of deeds for sums varying from 
Rs. 20 to Rs. 400, between the 15th May 
1891 and 28th June 1894. Gulzari Lai, 
mortgagee, filed a suit in which he obtain- 
ed possession as mortgagee on the 12th 
March 1896 against Lachmi Narain alone, 
on the basis of a mortgage-deed of the 
23rd April 1892 for Rs. 200 and three 
mortgage -deeds of additional charge of July, 
September and December 1892, of an ag- 
gregate consideration of Rs. 550, in each 
of which one-eighth shares of Chak-mafi- 
Hasaunagar and Chak-mafi-Salempur were 
hypothecated. He brought another suit in 
which he obtained possession as mortgagee 
on the 11th March 1901 in respect of two 
mortgage-deeds of July and October 1892, 
of an aggregate consideration of Rs. 400, 
in each of which 1 hisim 5 hiswansis of 
Matiza Lalpur Kanahri were hypothecated. 
To this latter suit the plaintiffs, sons of 
Lachmi Narain, under the guardianship of 
their grandmother Musammat Rukmin Kuar, 
widow of Kandhaiya Lai, were parties. Plaint- 
iff No. 1 has attained majority. The suit out 
of which the appeal has arisen has been 
brought for a declaration that the six mort- 
gage-deeds and the two decrees are not bind- 
ing on the plaintiffs ; and in paragraph 8 
of the plaint it is simply alleged with 
reference to the decree, dated 12th March 
1896, that the plaintiffs were not parties 
to that suit. But by reason of paragraph 
7 of the plaint it may bo taken that the 
declaration is prayed for also on the ground 
that, after the death of Kandhaiya Lai, 
Lachmi Narain transferred the property with- 
out legal necessity. With respect to the decree 
dated the 11th March 1901, it is sought to 
ignore it by an allegation in paragaph 9 of 
the plaint that the plaintiffs’ guardian ad 
litem was guilty of gross negligence in 
not producing the original Will of Kandhaiya 
Lai, dated the 29th Pebruary 1892, by 
virtue of which they had become owners 
of the property after his death to the ex- 
clusion of Lachmi Narain. The fact that 
Kandhaiya Lai and his son constituted a 
joint family and that the property in suit 
was ancestral property, was denied in the 
lower Court, but it was proved, and in 
this Court has been admitted, that this 
property was joint family property in the 
hands of Kandhaiya Lai. The lower * Court 


has found that the Will of Kandhaiya Lai 
is not proved and that he was not competent 
to execute a Will in any case. It has also 
found that the proceedings in the former 
suit were not conducted with gross negligence. 
It has also found that Lachmi Narain was 
the ostensible owner of the property 
mortgaged during Kandhaiya Lai’s life-time 
and that the deeds executed were valid 
and binding. It has, therefore, dismissed 
the suit. 

The third to fifth grounds of appeal to this 
Court deal with the AVill of Kandhaiya Lai, 
alleging that it is proved and that ho was 
competent to execute it. The sixth ground 
of appeal alleges gross negligence in the 
prosecution of the former suit by the then 
minors’ guardian ad litem. The seventh 
gn und deals with the question of ostensible 
ownership. The eighth ground is to the 
effect that the appellants are not bound 
by the deeds in dispute as the debts were 
borrowed for immoral purposes ; while the 
ninth ground is to the effect that the ap- 
pellants are not bound by those deeds as 
it is not shown that the debts borrowed 
were incurred for family necessity, nor that 
the mortgagee advanced money after due 
inquiry. The first two grounds of appeal 
which deal with the question of joint family 
property have been withdrawn. 

We agree with the lower Court in its find- 
ing that the Will of Kandhaiya Lai dated 
the 29th February 1892 is not proved. 
The evidence in support of it is most unsatis- 
factory. It was produced for the first time in 
1896, after Lachmi Narain had completed 
his transfers. Two blank drafts have been 
produced, one of which was drawn up by 
Amjad Ali, Vakil, and in the second of 
which certain additional details purport to 
have been added by Jiachmi Narain. 
The first blank draft was prepared without 
any names or property having been given ; 
and it is probable that Lachmi Narain may 
have had this draft prepared by Amjad 
Ali after the death of Kandhaiya Lai in 
order to have a legally correct basis on 
which to fabricate the contemplated Will. 
Amjad Ali, while proving the draft to be 
in his handwriting, is unable to say when 
he was asked to prepare it, and no reason 
has been shown as to why, when Lachmi 
Narain was having it prepared as is pretend- 
ed, he should have suppressed from Amjad 



CAS£S. 


Vol. XXV] 

GUR NARAIN t\ GULZARI LAL, 

Ali the fact that it was a draft of his 
father’s Will, if his father was in existence 
and capable of making a Will at the 
time. But even if it be admitted tliat it 
is sufficiently proved that this Will was 
executed by Kandhaiya Lai when of a 
sound disposing mind, we find . that he was 
not competent to dispose of the joint family 
property in this manner. The point was 
decided by their Lordships of the Privy 
Council in Lakshman Dada Naik v. Ilamchandra 
Dada Naik (1). It has been explained by Mr. 
Mayne in his well-known treatise that 
there can be no competency in this respect, 
as the right by survivorship of the other 
co-parceners is at conflict with the right by 
devise ; and the title by survivorship being 
the prior title takes precedence to the exclusion 
of that by devise. 

We come now to the anestion whether 
the decree of the 11th March 1901 is 
or is not ipso facto binding upon the 
plaintiffs. It is not necessary to consider 
whether Musammat Rukmin Kuar by the 
exercise of slight diligence might have been 
able to ensure the production of the Will. 
It was at that time apparently upon a 
record in the Revenue Courts, it having 
been filed some years before by Mttsam- 
mat Rukmin Kuar herself. It is argued 
for the appellants that the very fact that 
she thus failed to produce an important 
piece of evidence, is sufficient to justify this 
Court in holding the plaintiffs not bound 
by the decree. In Kali Bakhsh Singh v. Ram 
Gopal Singh (2) their Lordships of the Privy 
Council were dealing with the question of 
the possession of independent advice by 
a pardanashin woman ; and they remark 
“ that if the obtaining of independent 
advice would not really have made any 
difference in the result, the deed ought 
to stand. ” That principle we apply in 
tliis present case where we find that neither 
was Kandhaiya Lai competent to execute 
the Will nor, if he was competent, did he 
execute it. It is manifest that the pro- 
duction of that document, purporting to 
be his Will, could have had no effect on 
the result of those proceedings. 

It has been further argued that the 

(1) 7 1. A. 181 ; 7 c. L. H. 320; 5 B. 48. 

(2) 21 Ind. Cas. 986; 16 O. 0. 378 at p. 384; 18 0. 
W. N. 282; (1914) M. W. N. 112; 12 A. L, J. 116; 16 
M. L. T. 130; 19 0. L. J. 172; 1 0. L. J. 67; 26 M. L. J. 
121; 16 Bom. L. 11. 147; 36 A. 81 (P. C.). 
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plaintiffs are not bound by the former 
decree inasmuch as their grandmother was 
a married woman, and, therefore, incompetent 
under the Code of Civil Procedure, as it 
then stood, to appear as their guardian. 
We have no doubt that the term ‘mar- 
ried woman ” in the Code of Civil Procedure 
of 1882 referred to femme covert as op- 
posed to femme sole, to a person, that is, 
who is subject to the control of a living 
husband ; and that it did not refer to a 
person who had once had a husband. Cases 
are continually occurring in which minor 
defendants are represented by widows as 
guardian ad litem. For convenience we 
may quote Suresh Chunder Wum v. Jugut 
Ounder Deb (3) and Walian v. Banke Behari 
Ter shad Singh (4), 

The question of ostensible ownership 
hardly appears to us to call for discussion. It 
is proved that Lachmi Narain was manag- 
ing the family property as karta for some 
time before Kandhaiya Lai’s death owing 
to the weak health of the latter. The appel- 
lants have not proved that the debts in dis- 
pute were incurred for immoral purposes; 
and, therefore, they are liable to pay them. 
Even if it be taken as proved that Lachmi 
Narain was addicted, at one time of his life, 
to gambling or extravagant living, that is 
not sufficient to impute immorality to any of 
the four debts in connection with which 
Gulzari Lai obtained his first decree on the 
12th March 1896. It has been repeatedly 
ruled that the burden of proving that a debt 
was contracted for an immoral or illegal 
purpose is not discharged by showing that 
the father led an extravagant or immoral life; 
but that a direct connection between the 
debt and the immoral life must be proved. 
And it is to be further noted that according 
to paragraph 7 of the grounds of appeal, 
there was no allegation of immorality with 
respect to the first mortgage which was 
executed during the life-time of Kandhaiya 
Lai. 

The last ground of appeal is to the effect 
that the appellants are not bound by these 
deeds, inasmuch as it is not shown that the 
debt was incurred for family necessity or that 
money was advanced after due inquiry as to 
such necessity. The question of family 
necessity is not one which can be raised with 

(3) 14 0. 204 (F. B.) 

(4) 30 C. 1021 (P, C.); 30 1. A. 182; 7 0. W. N. 774i 
6 Bom. L. B. 882. 
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reference to a debt contracted by a father in 
a joint Hindu family. A father cannot 
.alienate the joint family property witlumt 
. family necessity; but he can incur dehiSy when 
he thinks it necessary, which a son is bound 
to pay unless he can show illegality or im- 
morality in connection with such debts. 

Our attention has, however, been drawn to 
Mahabir Prasad v. liasant Singh (5). There 
it is ruled tliat where a grandson sues to 
recover his share of ancestral property 
mortgaged by his grandfather for considera- 
tion, the mortgagee is bound to prove that 
the loan secured by the mortgage was taken to 
satisfy an antecedent debt or was justified by 
family necessity, or at least that he had 
made reasonable inquiries that the lean was 
required for such purposes. The learned 
Judges of this Court relied on the Full Bench 
decision in Chandra Deo Singh v. Mata Prasad 
(6) which dealt with the case of a creditor 
coming into Court to enforce a mortgage. 
Hero the plaintiffs, sons of Lachnii Narain, 
who entered into the mortgages in dispute, 
have failed to prove that the loans were taken 
for any illegal or immoral purpose; but it is 
argued on their behalf that the mortgagee not 
having substantiated any antecedent debt or 
family necessity, they are, in virtue of the 
above ruling of this Com't, entitled to a 
decree. The facts of that case are not, how- 
ever, on all fours with those of the present 
case. In that case a mortgage was executed 
and the mortgagee assumed possession under 
the mortgage; and it was that partial aliena- 
tion of the family projiei'ty wliich the grand- 
son was, after the death of his father, 
seeking to have set aside. In this present 
case Lachmi Narain had executed a mortgage, 
binding the joint family property; a suit liad 
been brought against him in his life-time, 
when all his sons were minors; a decree -was 
obtained against him; and the mortgagee was 
given possession under that decree. The case 
is governed by an extension of the principle 
laid dawn by their Lordships of the Privy 
Council in Bhaghut Pershad Si'ngh v. Oirja 
Koer (7) and in Mahabir Pershad v. Moheswar 
Nath Suhai (8). The principle has been 
similarly extended in Beni Mad ho v. Basdeo 

(5) 12 lud. Cas. 347; 14 O. C. 299. 

(6) 1 Ind. Cas. 479; 31 A. 176 (F B.}; 6 A. L. J. 263. 

(7) 16 C. 717; 16 I. A. 99 (P. C.); 12 Ind. Jur. 289: 
& Sar. P. C. J. 180. 

(8; 17 C. 684 (P. C.); 17 I. A. 11; 6 Sar. P. C, J. 489. 


Pafak (9) and Mnrtazai Bibi v. Jurnua Bihi 

(10) and it w^as followed inter alia in a Pull 
Bench decision reported as Debi Singh v. 
Jia Bam (11). And in Kishun Pershad 
Chowdhrg v. Tipan Pershad Singh (12) the 
learned Judges emphasized the distinction 
between the position of a son in a suit in 
which a mortgage by his father is sought 
to bo enforced against his share, and his 
position after the alienation has heen 
completed by a decree of Court. The case 
ill Bhagbnt Pershad Singh v. Oirja Koer (7), 
no doubt referring to the well-known case 
of SiDoj Bnnsi Koer v. Sheo Persad Singh (18), 
dealt with an alienation by sale or by a 
decree for sale upon a mortgage ; and it 
is argued that the principle will not apply 
here, wliere the mortgage is still a mortgage, 
and Avherc a decree for foreclosure has yet 
to be passed before the mortgagee can acquire 
a complete title and wdi ere the mortgagor cun 
still perhaps redeem. But we are of opinion 
that while in accordance wdth the latest 
ruling of this Court which avo should feel 
ourselves bound to follow, a son attacking 
an existing mortgage executed by his 
father is entitled to put the defendant 
creditor to proof of a justification for the 
loan f(U’ Avliich the mortgage was executed, 
the position is altered Avhere the sons seek 
not to attack an existing mortgage, hut 
to have it declared that a decree in Avhich 
that mortgage has been judicially affirmed as 
against the mortgagor, a managing ineiiiher 
of the family, does not bind them, and is the 
more to ho differentiated Avhere those sens 
>vere all minors at the time the deci’ee was 
passed upon the mortgage. The cases to 
which AA"e have referred iti Beni Madho v. 
Basdeo PataJc (9) and Mnrtazai Bibi v. 
Jumna Bibi (10) Avero both cases in Avhich 
the sons attacked a mortgage in execution 
of a decree in which the family property 
had been attached, and not yet sold. Ghose, 
J., in Bala Snraja Prosad v. Oolab Chand (14), 
while recognising that most of the pre- 
cedents referred to cases in Avhich the 
family property had been sold, finds that 
if a son, after a decree had been obtained 
against the father upon a mortgage executed 

(9) 12 A. 99; A. W. N. (1890) 17. 

(10) 13 A. 261; A. W. N. (1891) 13. 

(11) 26 A. 214; A. W. N. (1902) 21. 

(12) 34 0. 735 (F.n.); 11 0. W. N. 013; 6 C.L.J. 669. 

(13) 6 C. 148 (P. C.); 4 C. L. R. 226; 6 I. A. 88; 4 
Sar. P. C. J. 1; 3 Sutli P. C. J. 680; 2 Rhom^a L. 11. 242, 

(14) 27 0. 724 lit p. 743; 4 C. W. N. 701. 
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by the latter, sues to have it declared 
that his share is not liable to satisfy the 
decree or, after a sale in execution of 

such a decree, sues to recover posses- 
sion of his share, he cannot succeed unless 
he proves that the debt was contracted 
for an immoral or illegal purpose or that 
the debt was of an illusory nature. And 
he also lays down, following the principle 
quoted and followed by their Lordships in 
Snraj Bunsi Koar v. Bheo Per sad Hlngh (13), 
that in the case of a joint Mifnhshara family, 
consisting of a father and minor sons, 
the father is natiii*ally and necessarily 
the manager of the joint family and, 

as such, is for all purposes the repre- 
sentative of the family. With this view 
of the law we agree, and we hold that 

in all cases where a decree lias been 
obtained against tlio father, wliose children 
are minors, uj^on a niortagage executed 
by him of joint family property, whether 
or not there has been a sale of the joint family 
liroperty in execution of that decree, it is 
for the sons who come into Court to 
escape liability thereunder to prove that 

tile debt was contracted for an immoral 
or illegal purpose or that the debt was of 
an illusory character. 

For the above reasons we dismiss this 
appeal with costs. 

Appeal dismissed. 


COURT OF THU HOARD OF RKVUNUK, 
UNITED PHOVINCES. 

Civil Revision Petition No. 7 ok 1913-14 
OK Evzalai) Distutct. 

April 21, 1914. 

Pi'csont : — Sir Duncan Colvin Haillie, S. M., 
and Mr. Tweedy, J. M* 

Mahant MANGAL DAS and anotiieI{— 

D E PENDANTS ApPE LLANTS 

vcrsn.s 

Balm MAHENDRA DATTA SINGH and 

ANOTJIE U — PlAINTI FPS — RESPONDENTS. 

Tlinchf' L(uv--J)ccice fairhj tuid pro^>erhj vhtained 
against indoic —Itrrosioneis hound by decree — Con~ 
fession of Jadyment — Jiujhfs of reversiono s not in 
qwstion — Wnhn(\ bona ti<U*s of. 

A dccroo fairly and properly obtained against a 
Hindu widow binds the rovorsioners. 

A Hindu widow’s confession of judgment binds 
the roversion(*rs where their rights to the estate aro 
not in ((uestion and sho believes tlie claim to bo 
just and acts ho}ia fide. 

Sant Kumar v. Deo SarnUy 8 A. 305 at p. 306; 
A. W. N. (1886) 129, Gobitid Krishna Karain y.Khnnni 


Laly 29 A. 487; 4 A. L. J. 365; A. W. N. (1907) 151, 
distinguished from. 

Appeal from the decree of the Commis- 
sioner, Fyzabad, dated 12th August 1913, 
upholding that of the Deputy Commissioner, 
Fyi^abacl, dated 10th May 1913, reversing 
that of the Assistant Commissioner, 
Fyzabad, dated 27th February 1913. 

Mr. H. C. Butty for the Appellants. 

Mr. Niamat UllaJi, for the Respondents. 

JUDGMENT. 

Batiaie, S. M. — (April 9tli, 1914). — 
The question for decision in this case 
is, whether the appellant holds the muafi 
which is the subject of dispute under 
a judicial decision as referred to in 
section 107H of the Oudli Rent Act. The 
decision on which he relies was one obtained 
by the predecessor-in -interest of the appel- 
lant in 1879 against Musainmat Hansraj 
Kuar, a Hindu widow, who was then in 
liossession of the estate. The Commissioner 
holds that as the widow had only a life- 
interest the reversioners were nut bound 
by her acts. This is not a complete or 
a correct statement of the law on the 
subject, whicli is stated at page 866 of 
Mayiie’s Hindu Law. It is there on the 
authority of a Privy Council decision laid 
down that for the time being the property 
is vested in the widow and that succeeding 
heirs are bound by a decree fairly and 
properly obtained against her. 

It is urged for the respondent in the 
first place that Mnsammat Hansraj Kuar 
did not hold as a Hindu widow, hut had 
simply a life-interest under a Will of her 
husband. Thei’o appears to mo to bo no 
distinction. The principles on which it 
Avas hold that a widow represents the 
estate for the time being, apply equally 
Avhether the xvidow lias succeeded to a 
life-interest under Hindu Law or to a 
life-interest under lier husband’s Will. 

The next argument adduced for the 
respondent is that as the decree against 
the widow was the result of a confession 
of judgment by her, it cannot be held 
binding on her reversioners. In support of 
this proposition I am referred to Sant 
Kumar v. Deo Saran (l) and Gohind Krishna 
Narain v. Kliunni Lai (2). It was held 
in both of these cases that reversioners 

(1) 8 A. 365 a6 p. 366; A. W. N. (1886) 129. 

(2) 29 A. 487; 4 A. L. J. 365; A. W. N. (1907) 151, 
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could not be considered to be bound 
except by the result of «a contested and 
hona fide litigation. The cases in question 
appear to me to be clearly distinguishable 
from that now in question. They were 
cases in which the succession to the main 
estate was in dispute and in which the 
rights of the reversioners to succession to 
that estate were in question. In the 
present case the litigation with the widow 
was merely an episode of current manage- 
ment. A declaration of right was sued 
for by a person who had been in possession 
before the widow succeeded and who had 
only a few years before asserted that 
right as against the widow’s husband. 
There was not in the present case, as 
there was in the cases cited for the 
respondent, anything which could bo 
considered to be in any way tantamount 
to an aliention by the widow. It seems 
to me, therefore, that the decision arrived 
at must, in the words of the Privy Council 
cited in Mayne’s Hindu Law, be decided 
in favour of the appellant if it is held 
that the decree was fairly and properly 
obtained against the widow. It seems to 
mo impossible to hold that the widow was 
bound to contest a hopeless case, or that 
if she did not contest a hopeless case, 
the reversioners would not be bound by 
her act. There is, in my opinion, not 
the slightest reason to doubt that the 
widow acted in good faith. The appel- 
lant’s claim had only seven years before 
been made against the widow’s husband, 
and the rights of the appellant have 
been allowed to remain undisputed during 
the thirty-four years which have elapsed 
since the decree was given against 
Musammat Hansraj Kuar. In my opinion 
it should be held that the appellant has 
been holding under a judicial decision 
and that no rent can be assessed on his muafi, 
Twpjedy, J. M. — It is settled law that a 
decree “if fairly and properly” (obtained 
against the widow binds the reversioners, 
but the difficulty lies in determining what 
is the exact meaning of that phrase in 
the rulings quoted in Sant Ktimar y. 
Deo Saran (1) and Qdbind Krishna Narain 
V. Khnnni Lai (2). One Judge went so 
far as to say that it would be unsafe 
to treat as binding anything short of a 
decree contested to the end. That may 


be the correct view in a case where the 
rights of the reversioners to the estate 
are in question, but the present case is 
of a totally different nature. It seems to 
me that it is not necessary to rule that 
the widow must have been convinced that 
her case was hopeless before she could 
consent to a judgment which would bind 
the reversioners. 

It has been ruled that even an ex parte 
decree will bind the reversioners in a 
hopeless case, because the widow is not 
obliged to incur unnecessary expense in 
defending such a case. 

We do not know in the present instance 
whether the case was hopeless but there 
is no reason to believe that the widow 
acted ill bad faith. I think that if the 
widow believed that a claim like this 
which has been ths subject of religious 
sanctions was a just one, her confession 
of judgment would bind the reversioners. 
There is no evidence of any collusion 
or fraud, and I agree to the proposed 
order. 

Appeal alloived. 


LOWER BURMA CHIEF COURT. 

Civil Miscbllai^kous Applications Hos. 7 
AND 8 OF 1913. 

June 23, 1913. 

Present : — Sir Henry Hartnoll, Offg. Chief 
Judge, and Mr. Justice Young. 

THEIN T^OO — Petitioner 
t'ersus 

RAMASAWMY CHETTY—Respondent. 

Appeal to King in Council — Grounds for concurrent 
findings —8 uhstantial question of laiu — Civil Procedure 
Code (Act V of 1908), s. JIO. 

In th« faco of concurrent findings of fact in a case 
loavo to appeal to tlio King in Council can only be 
granted if a substantial question of law is 
involved. 

A question of law cannot bo said to be “involved” 
if it would arise only in the event of the Privy 
Council reversing those findings. 

Mr. /. E. Das, for the Petitioner. 

Mr. N. N, Burjorji, for the Respondent. 
JUDGMENT. 

Young, J. — These are two applications for 
leave to appeal to His Majesty in Council. 
As the grounds of the application are the 
same in each case and the cases are closely 
connected and the applications were argued 
as one by the same Counsel, I propose to 
deal with both in the same order. 
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In the one application which arises out of 
Civil Appeal No. 129 of 1910 and Civil 
Regular No. 225 of 1909, the Appellate Court 
stated as follows : — “We cannot shut our eyes 
to the fact that in one of the other suits the 
basis of her claim, which was also the basis 
of her claim in the suit out of whicli this 
appeal arises, was entirely disproved.” The 
basis thus referred to was that in Oc- 
tober 1907 she had entrusted her brother- 
in-law, Po Nwe, with certain jewelry to be 
deposited for safe custody in the Bank of 
Bengal, each suit being to recover portions 
of the said jewelry from persons to whom 
the said Po Nwe had pawned it. 

The suit in reference to which the above 
quoted remarks of the Appellate Court were 
made was heard by the Court of first instanco 
before the suit in reference to which the 
Appellate Court hold that the basis of the 
plaintiff’s case was disproved, and most of 
the evidence in it was made evidence 
in the other suit, Civil Regular No. 131 
of 1909, which was heard later, but the 
evidence in Civil Regular No. 131 of 
1909 was not made evidence in Civil 
Regular No. 225 of 1910, which was 
dortermined by the Court of first instance 
solely on its own evidence. This Court in 
its judgment in Civil Regular No. 225 
observed as follows “This being so, the only 
result is that the pledge was made by Po 
Nwe with her knowledge and consent, for 
otherwise he (Po Nwe) would not have been 
in possession of her jewelry at all. Whether 
the Appellate Court was, strictly speaking, 
entitled to have regard to evidence taken in 
another suit may, in my opinion, bo perhaps 
open to question. It could, of course, have 
directed this evidence to bo re-taken under 
Order XLI, rule 27, in which case the objec- 
tion, for what it is under the circumstances 
of the case worth, would have been removed. 
So far, however, from taking the objection the 
applicant, who is represented by tlie same 
Counsel in each application which Counsel 
also represented her in each appeal, has ex- 
pressly treated the evidence in each suit as 
having been incorporated in the other, refer- 
ring in the grounds of each application to 
the evidence of the witness on whom the 
Appellate Court chiefly relied for its finding 
that the basis of the appellant’s case was 
disproved, the grounds in each application 


being precisely similar so far as this point 
is concerned. In the later of the two suits, 
namely. Civil Regular No. 131 of 1909, the 
learned Judge of first instance stated as 
follows : — As to the second issue whether 
she entrusted tlie jewelry to Po Nwe for 
deposit in the Bank of Bengal, the evidence 
is the same as in the former case and for the 
same reasons I would come to the same 
decision, but there is furtlier and stronger 
evidence on that point in the present case to 
which 1 must also refer,” and the Appellate 
Court stated as follows : — -“it is evident that 
she was either interested in lier brother-in- 
law’s business or that for family reasons she 
helped him. The only conclusion that can 
bo come to is that she placed her jewels at 
his disposal in order that he might raise 
money by pledging them.” There is, there- 
fore, a concurrent finding of fact by each 
Court in each case that she authorized Po 
Nwe to pledge her jewels ; direct evidence 
of this autliorisation could hardly be expect- 
ed, but the falsity of her case with regard 
to the purpose for which she alleges she 
gave her jewels to Po Nwe, her acknowledged 
intimacy and close relationship with him and 
her participation in his business affairs, all 
of which were proved, were ample evidence 
on which the conclusion might be arrived at. 
It is not for this Court to consider whether 
those findings Avere correct or not : leave to 
appeal in the face of tlieir being con- 
current can only be granted if a substantial 
question of law is involved. I am quite 
unable to liold that the question whether 
the Courts were entitled to draw this very 
ordinary presumption involves a substantial 
question of law. It is true that if the Privy 
Council entertained the appeal and came to 
the conclusion that these concurrent findings 
were wrong, a substantail question of law 
as to the construction of section 178 of the 
Contract Act would be involved, but to 
borrow the language of Sir Arthur Strachey, 
C. J., in Bauke Lai v. Jagat Narain (1), I 
think it IS impossible to say that a question 
which only arises if the concurrent findings 
of fact of tlie Courts in India are disregard- 
ed, a question which never can arise so long 
as the Privy Council maintains tliose con- 
current findings of fact, is a substantial ques- 

(1) 23 A. 94 at p. 98; A. VV. N. (1901) 8. 
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tion of law which the appeal to the Privy 
Council involves. I would, therefore, reject 
the applications 

Hartnoll, OffCt. C. J.— I concur. 

Applications rejected. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 43 of 1911. 

April 22, 1914. 

Present: — Mr. Hayward, J. C., and 
Mr. Boyd, A. J. C. 

BIKHCHAND and others— Plaintiffs 
— Appellants 
versus 

VERHOMAL and others — Defendants — 
Respondents. 

DeWhitn Agriculfiu ists* Relief Act CXVll .sw. 

12, 13— Consulenifion, proof of 

The custom throughout the Dckkhaii is to put the 
onus on the creditor in an inquiry nnder sections 12 
and 13 of the Dckkhan Agriculturists’ Relief Act, if 
that course is indicated by the compamtive positions 
in life and mental powers of the parties. 

Maloji V. Vithu, 9 B. 520, referred to. 

Appeal against the decision of the Joint 
Judge, Sukkur-Larkana. 

Mr. Isardas Oodharauiy for the Appellants. 

Mr. Vharmdas Thanwerdas, for Respondents 
Nos. 3-6 and 8. 

Mr. Bupchand Bilaram, for Respondents 
Nos. 2, 7, 9-11. 

JUDGMENT. — The learned Counsel for 
plaintiffs urges that the lower Courts erred 
in placing the burden of proof in the first 
instance. But it does not seem that this 
was done. After examining the facts pecu- 
liar to this case the learned Sub-Judge was 
of opinion that the plaintiffs should show 
their account books before the year 1887, 
After examining the facts the Judge was 
quite at liberty, acting under sections 12 and 
13 of the Act, to place the onus on the credi- 
tors, vide Maloji v. Vithu (1), which has been 
followed in many cases. The custom through- 
out the Dekkhan is to put the onus on the 
creditor if that course is indicated by the 
comparative positions in life and mental 
powers of the parties. 

No arguable question of law arises in this 
case. We, therefore, dismiss the appeal with 
costs* 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 21 of 1912. 

July 24, 1913. 

Present : — Sir Henry Hartnoll, Offg. Chief 
Judge, and Mr. Justice Young. 
MOOSAJEE AHMED & Co.— Defendants 
Appellants 
versus 

BUN SWEE SOON & Co.—Plaintiffs— 
Respondents. 

Contract of sale — Promise to deliver on certain date — 
Accident excepted — Accident due to promisor's ncylu 
gcnce—Piomisor, liability of. 

Wlioro a contract of sale of rice provides that in 
case of accident to machinery, the vendor w'ould bo 
exempt from liability for failure to deliver the rice 
on the promised date, ho cannot take advantage 
of the saving clause on the happening of an accident 
if it is caused by his ow'n negligence. 

Mr. (tiles, for the Appellants. 

Mr. N. M, Coirasjee, for the Respondents. 
JUDGMENT. 

Hartnoll, Offo. C. J. — The appellants sold 
to the respondents 2,000 bags of rice on the 
3rd November 1910 at Rs. 291-8-0 per 100 
baskets of 75 pounds each, each bag t{) weigh 
225 pounds net. Delivery was to bo taken 
in November ex-hopper. Section 16 of the 
contract was, accidents to machinery, strikes, 
or sickness of mill hands or coolies always 
excepted.” Delivery of the rice was never 
tendered to the respondents and they sued 
in the present suit for damages for breach 
of contract. ^J^he appellants’ answer is that 
there was no breach of contract — that their 
machinery broke down on the 28th November 
and was not in order until the 2nd December, 
and that this breakdown rendered their per- 
formance of the contract impossible. The 
respondents contended that the appellants 
never intended to perhjrm their contract — 
that, as a matter of fact, they were unable to 
deliver the rice by the 30th November as, at 
the time the alleged breakdown is supposed 
to have taken place, they had still 3,000 bags 
of rice to mill under three milling notices 
which had been issued on the 26th November 
and which would have kept their mill fully 
occupied for over three days as its average 
milling capacity was not more than 800 bags 
in 24 hours. 

The learned Judge on the original side 
found that the pump of the mill broke down 
at 4 p. M. on the 28th November and that at 
that time the appellants had to mill 3,735 
bags under four milling notices and also 


(1) 9 B. 620. 
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2,000 bags for the respondents in two days 
and 8 hours, which meant that the mill would 
have to turn out considerably more than 
2,000 bags a day, which was the maximum 
output of the mill according to the defence. 
He found that the evidence showed the mill 
never turned out more than 1,086 bags when 
it worked for 19 hours. He decided against 
the contention of appellants’ Counsel that 
if the pump had not broken down, the appel- 
lants might have milled the respondents* 
rice and postponed milling under the notices 
which had issued, because the appellants 
having expressed their intention of milling 
for their buyers in a certain order by issuing 
the milling notices, they must be bound by 
their election unless and until they could 
show that they had altered it. He accord- 
ingly gave a decree for Rs. 4,110 damages 
with costs. 

} There is no ground for doubting that the 
mill did break down entirely on the 28th 
November and was not in order again until 
the 2iid December. The evidence also shows 
that there had been trouble from the 20th 
November with the pump which reduced the 
capacity of the mill to mill rice. 1 do not 
read the evidence of Suliraan Haji Tar Ma- 
homed as meaning that the pump trouble 
did not interfere with the output. Ho said: 
^‘.Prom the 20th till 28th tlie output became 
less and less till no output was made at all... 

T said the mill gave trouble 

from the 20th, because that is the date the 
mill worked irregularly. The mill would 
not stop except when tliere was no water 
in the boiler and then would stop for 5 to 25 
minutes, but that would not afPect the out- 
turn. When there was stoppage, the output 
would be abnormal.” The general effect of 
this evidence seems to me to be that the output 
was affected. The Engineer, Abdul Aziz, 
said that from the 20th onwards the mill 
could only work at half pressure with only 
half the usual outturn in the hour. Prom 
the milling notice book this statement would 
seem to be an exaggeration. The reduction 
of output up to the 28th November from the 
20th does not seem to me to be to any extent 
in favour of the appellants; for, if it occurred, 
it behoved them to work day and night to 
fulfil their contracts, which they did not do. 
The book shows that they only worked 8 
hours on the 21st, 12 hours on the 22nd, 12 
boms 01 ) tho 24th; an4 so oi), 


As regards' what would be a reasonable 
output of the mill after the 20th November, 
I think that it cannot better be decided than 
considering the output on the 26th when the 
mill turned out 1,086 bags in 19 hours — say 
57 bags an hour. Por 24 hours this would 
make 1,368 bags. The evidence makes the 
output higher; but I would not take that it 
could have been more as the pump was out 
of order, and evidently on the 26th November 
the mill was being pushed. I am unable to 
find it proved that there were 3,725 bags to 
be milled on milling notices issued when the 
breakdown occurred. As far as I can see, the 
evidence only proves that there was rice to be 
delivered on the notices 147, 148 and 149. 

On 147 ... ... ... 698 bags. 

„ 148 1,000 ” 

„ 149 1,000 ” 


Total ... 2,698 bags. 


This with respondents’ 2,000 bags would 
make 4,698 bags to be milled between the 
afternoon of the 28th and midnight of 
the 30th. On the maximum possible output 
I have found it would be impossible for 
appellants to have carried out all their 
contracts, but, if the breakdown had not 
occurred, and no breakdown had occurred 
between the 28th and 30th, it would have 
been possible for them to have carried out 
re.spondents’ contract if they had so desired. 
There is no ground for thinking that they 
ever intended to elect to carry out respond- 
ents contract, and there is a reason for 
thinking that they never intended to do so. 
This reason was that their rate with respond- 
ents was lower than their rates with their 
other buyers except in one instance. The 
milling notices, however, did not bind them 
to those whom they noticed, for they distinctly 
say that the millers take no responsibility 
in case the rice is not milled at the above 
appointed time.” So there was nothing to 
prevent appellants noticing the respondents 
on the 28th and if there had been no break- 
down between then and the end of the 
month, they could have carried out respond- 
ents’ contract. But it seems to me that 
if appellants wish to escape liability on the 
ground that it was the breakdown in their 
machinery that prevented them from carry- 
in^ out tljeir contract; the burden of proof 
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lies clearly on them to show that they 
are free from liability. What do we find 
from a consideration of the evidence? The 
pump be^ran to get out of order on the 20th 
and gave trouble daily according to the 
Engineer, AMul Aziz, until the breakdown 
occurred. No efPective measures wore taken 
to get it properly repaired before the break- 
down and then, according to the witness 
Thomas an accident was likely to occur at 
any moment. It seems to me that there was 
negligence on the part of appellants or their 
servants in not causing effective repairs to be 
done when the pump got out of order — ^more 
especially in view of their obligations to fulfil 
their contracts. Further, not only were 
no effective measures taken to effect repairs 
but, as I have already shown, the mill was 
not worked day and night but only for the 
much fewer hours daily which I have already 
pointed out. Seeing that the machinery 
was in such a state, surely it was incumbent 
on appellants to exert themselves to the 
utmost to fulBl their contracts. Again, sup- 
posing that on the 28th they had elected to 
proceed with respondents’ contract, it by no 
means follows that they could have carried 
it out. Their machinery was in bad order, 
and as I have pointed out an accident was, 
according to the evidence, likely to occur at 
any moment. It is not at all improbable that, 
if there had not been a breakdown on the 
28th, there would have been one on the 29th 
or 30th before the respondents’ contract luid 
been completed. The real cause of their 
failure appears to have been their neglect to 
have their machinery attended to when it 
first became defective and in their laxity 
at not working day and night from that 
time so as to perform all their contracts, 
if possible, seeing that they had trouble with 
their machinery. On these grounds I do not 
think that they should be allowed to escape 
liability on the plea that it was an accident 
to their machinery that prevented them 
from performing their obligation. 

I would, therefore, dismiss this appeal with 
costs. 

YouX'j, J. — 1 concur. The clause on which 
the appellant seeks to rely is very analogous 
to those clauses in a charter party or bill 
of lading under which a ship-owner seeks to 
except himself from liability for a breach of 
contract caused by certain specified causes. 


CO. 

The law on this point is laid down in 
Wilmn v. Xantho (1) by Lord Macnaghten 
and by Willes, J., in Grill v. General 
Iron Screw Collier Coy, (2); “The ship-owner’s 
obligations are not limited and exhausted by 
what appears on the face of the instru- 
ment. Underlying the contract, implied 
and involved in it, there is a warranty by 
the ship-owner that his vessel is seaworthy, 
and there is also an engagement on his part 
to use due care and skill in navigating the 
vessel and carrying the goods. Having re- 
gard to the duties thus cast upon the ship- 
owner, it seems to follow as a necessary 
consequence, that even in cases within tlie 
very terms of the exception in the bill of 
lading, the ship-owner is not protected if any 
default or negligence on his part has caused 
or contributed to the loss.” According to 
the evidence in the case the pump which 
broke down entirely on the 28th first crack- 
ed on the 20th and then kept leaking, with 
the result that the mill stopped two or three 
times a day for periods varying from 10 to 25 
minutes. All that was done was to repair 
the crack with rubber and putty, and from 
that time on the mill could only work at 
half pressure and only turn out half the 
usual outturn. Mr. Thomas, Engineer to 
the Irmwaddy Flotilla Comimny, said that 
a new pump could have been put in a day 
and a half. A new one was eventually 
put in after the breakdown of the 28th 
and if it had been put in earlier the con- 
tract could easily have been performed. In 
my opinion the mill-owner was negligent 
and in default, in that he did not have the 
pump properly inspected and attended to on 
the 20th. I think it was his duty to have 
and to keep his machinery in proper order 
and that having failed in his duty, he has 
disabled himself from relying on the terms 
of the exception. I would dismiss the appeal 
with costs. 

Appeal dismissed, 

(1) (1887) 12 A. 0. 603; 66 L. J. Adm. 116; 67 L. 
T. 701; 36 W. R. 353; 6 Asp. M. C. 207. 

(2) (1866) 1 C. P. 600 af p. 611; 36 L. J. C. P. 821; 
12 Jur. (n. 8.) 727; 14 W. R. 893. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 31 of 1913. 

September 22, 1914. 

Present: — Mr. Justice Hannay. 

ANNAMALAl PATTAR and ANoniER— 
Defendants — Petitioners 
versus 

P. NATESA IYER— Plaintiff- 
Respondent. 

Limitation Act (IX of 1908J, s. 21 (2)— Xc- 
Icnowledgmetit hy one of two joint promisors — Implied 
authority-- Conduct of jmrties. 

Where one of two joint promisors made a series 
of endorsements on a promissory note executed by 
both of them: 

Held, that the conduct of the parties was sufficient 
to warrant the conclusion that each of the two 
promisors liad implied authoiity to bind the other. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Mayavaram, dated 20th November 1912, in 
S. C. No. 1956 of 1912. 

Mr. i8. T. SreeuLvasagopala Cliariar, for 
the Petitioners. 

Mr. 2\ y. Mnthuh'ishna Iyei\ for the 
Respondent. 

JUDGMENT. — In my opinion the lower 
Court had sufficient evidence of conduct in 
the serie.s of endorsements to be found on 
the promis.sory note to justify it in the 
conclusion at which it arrived, that the 
defendants had each authorised the other 
to make acknowledgments so as to bind 
both. It is contended that with reference 
to section 21, clause 2, of the Limitation 
Act the mere acknowledgments are not 
themselves sufficient, but that there should 
be other extraneous evidence of authority, 
and a number of cases are cited in support of 
that view: Narayana Ayyar v. Venkataramana 
Ayyar (l), Balasuhramania Filial v. S, F. i?. 
J2. M, Bamanathan Chettiar (2), K, B. V, 
Firm v. Sathyavada Sitharama Swatni^S), The 
respondent also relies upon the first of these 
cases (at page 234) as showing that in 
particular oases conduct coupled with other 
circumstances would be sufficient to warrant 
the conclusion that there was authority to 
acknowledge on behalf of both. The case 
of Birjmohun Lai v. Budra Perkash Misser (4) 
is also cited as a case where authority 

(1) 26 M. 220 (F. B.). 

(2) 2 Ind. Gas. 309; 32 M. 421; 6 M. L. T. 102. 

(3) 21 Ind. Gas, 634; 26 M. L. 601; 37 M. 146. 

. (4) 17 0. 944 at p. 960. 


was implied from conduct. I think this 
case on tlie whole falls under this category 
and that the lower Court was justified in 
concluding on the evidence, afforded by the 
series of endorsements on the suit pro- 
missory note as showing the conduct of 
the defendants, that defendants Nos, 1 
and 2 had each implied authority to make 
acknowledgments so a» to bind the other. I 
am inclined also to accept the contention 
for the plaintiff (respondent) that this is 
a case where even if there had been an 
erroneous decision on a question of law, 
substantial justice has been done by the 
lower Court and that, therefore, I should 
be slow to interfere in revision. As I 
have said, however, I am of opinion that 
the conclusion of the lower Court is 
right. 

This petition is dismissed with costs. 

Petition dismissed. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 76 of 1910 
August 5, 1913. 

Present:— ^\T Henry Hartnoll, Offg. Chief 
Judge, and Mr. Justice Twomey 
V. P. GOYINDASAWMY PILLAY— 
Plaintiff — ^Appellant 
versus 

K. V. K. KOOLAYAPPA ROWTHER— 
Defendant — Respondent. 

Contract Act (IX- of 1872J, s. llS-^hnplied 
warranty — Liability of commission agent, 

A commission agent buying goods for his employer 
is on the same footing as regards him as the vendor 
and is, therefore, bound by an implied warranty 
that the goods supplied are of a certain denomina- 
tion. 

Mr. Lentaigne, for the Appellant. 

Mr. AT. M. Gowasjee, for the Respondent. 
JUDGMENT. 

Twomey, J. — The case was remanded for 
further inquiry on the second issue which 
is as follows: — 

Is delivery of special big mills rice a 
good delivery under a contract for small, 
mills ? And can a commission agent buy 
special big mills when told to buy small 
mills?” 

The issue ought to have been in the past 
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tense, for the questions relate to the custom 
of the trade at the time of the contract — 
December 1908. The custom is shown 
to have changed materially since then. But 
no confusion has been caused by the want 
of precision in the issue. 

Many witnessess have been examined on 
both sides and the learned Judge on the 
original side has found on the first question 
that so far as local dealings between traders 
in Rangoon are concerned, a delivery of 
‘specials” was not a good delivery under a 
contract for “small mills.” J think the 
evidence on this part of the issue is alto- 
gether in favour of the defendant. A buyer 
in Rangoon who contracted for small 
mills” could insist on getting rice of the 
milling of one or other of the small mills 
mentioned in his contract. If the seller 
wished to supply specials” instead, he had 
to get the buyer’s express permission for 
the substitution, and this permission would 
usually be given only if the “specials” 
offered by the seller were guaranteed to be 
equal in quality (i.e., in polish, and in the low 
percentage of broken rice) to the then 
prevailing quality of “small mills” rice. It 
is proved beyond dispute that “big mill 
specials” and ‘ small mills” were well-known 
to the trade as distinct denominations of 
rice, the former being turned out by big 
mills, such as Steel Brothers, Bulloch 
Brothers and Mohr Brothers who milled 
their best grain for the European market, 
and the latter by small mills that usually 
milled only for Eastern markets. 

On the .second part of the issue also tlie 
decision is in the defendant’s favour. The 
learned Judge found that Rangoon commission 
agents like the plaintiff shipped “specials” to 
Madras ports against orders for “small mills,” 
and he remarked that the evidence on this 
point is little less than overwhelming. 
Evidence was produced to show that even 
the defendant himself had on other occasions 
accepted shipments of “ specials ” against 
orders for “ Chinna mills” (or “small mills”). 
But in the Judge’s opinion tlie plaintiff 
failed to prove that the defendant and 
other purchasers in Madras accepted the 
* specials” knowingly instead of the “small 
mills” ordered by them. In other words, 
the Judge, found that so far as the . evi- 
dpnpe shows, the ‘ special^” w^r^ accepted 


on arrival in India in the erroneous belief 
that they were “small mills” as ordered. 

As a matter of fact, tho defendant in this 
case did not refuse to accept on the ground 
that the rice tendered to him was not what 
he ordered. He refused because he con- 
tended that the plaintiff charged liini more 
than tho market rate. But lio afterwards 
discovered that the rice tendered to him 
was not “small mills” but “specials,” and 
he has, therefore, taken this as the first 
line of his defence. It is not disputed that 
he is entitled to do so. 

The appellant’s case as explained by Mr. 
Lentaigiio depends on tho existence of a 
well-established custom of the trade by 
which a dealer in Madras Presidency who 
ordered ‘ small mills” rice through a 
commission agent in Rangoon was bound 
to accept “ big mill specials” from the 
commission agent, although, as it now 
appears most clearly, tho commission agent 
himself was not bound to accept “ specials” 
in fulfilment of his own local orders for 

small mills” in Rangoon. This contention 
rests mainly on the fact, which is certainly 
strongly supported by evidence, that com- 
mission agents in Rtingoon, in a large 
number of cases extending over several 
years, had shipped specials” to Madras 
against orders for “small mills,” and that 
these shipments wore accepted by the 
Madras purchasers without demur. 

It has been suggested to us that a 
commission agent acting for a principal in 
Madras is not in tho same position as an 
ordinary seller, and that the buyer of tho 
rice in Madars must be taken as allowing 
the agent in Rangoon a certain latitude in 
carrying out his orders. The suggestion is 
that a commission agent is within the 
scope of liis authority if he purchases for 
his principal rice of a quality approximat- 
ing to that specified in the order. T think 
this contention has no force, in a commis- 
sion agency there is a contract of sale with 
a contract of employment added to it. Tho 
agent undertakes to procure goods of a 
certain quality according to the terms of 
the order or as cheaply as he can.’**' 
His limited powers as agent do 

*(l) See Anson’s Law of Contract, Part YI, Chap, 2. 
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not include authority to vary the subject- 
matter of the contract of sale between him 
and his employer. Where he is commis- 
sioned to supply goods of a specified quality, 
the employer cannot bo required to accept 
goods of another quality any more than 
an ordinary purchaser could be required 
to accept goods of another quality than 
that which he contracted to buy. The 
commission agent differs from the ordinary 
seller in what he stands to gain by the 
transaction ; instead of getting a profit on 
the price of the rice he gets a payment by 
way of commission. But in other respects 
they are on the same footing as regards the 
buyer.* 

The present case appears to be governed 
by section 113 of the Indian Contract Act 
which lays down that when goods are sold as 
being of a certain denomination, there is an 
implied warranty that they are such goods 
as are commercially known by that denomina- 
tion. The illustration (6) to the section is 
as follows : 

“a buys, by sample, and after having in- 
spected the bulk, 100 bales of ‘Fair Bengal’ 
cotton. The cotton proves not to be such as 
is known in the market as ‘Fair Bengal*. 
There is breach of warranty.” 

In the present case the defendant bought 
unascertained rice under the denomination of 
“small mills” and if the rice tendered by the 
plaintiff proves not to have been “small 
mills,” there is a breach of warranty which 
would entitle the defendant to refuse accept- 
ance under section 118. 

Mr. Lentaigne contends that the defend- 
ant used the words ‘ small rice” and 
“Sinna mill” in his telegrams to the plaintiff 
as abbreviations for “small mills or specials,” 
that the general acceptance of “specials” 
by Madras purchasers who ordered ‘ small 
mills” shows the terms to be really con- 
vertible, and that the words must be con- 
strued accordingly, especially as it is shown 
that the difference between ‘small mills” 
rice and “big mills special” rice was very 
small. It certainly appears from the 
evidence that the difference in 1908 was 
small, whether in price or in actual quality, 
between the rice milled by “small mills” 
and the “special” quality milled by the big 
mills. But the evidence als o sho ws clearly 

♦(2) See Ireland v. Livingstone^ (18*71) 5 E. and 
I, A. 896} 41 L, J. Q. B. 201} 6 H. L. 396} 27 L, T. 79. 


that the two were never treated in Rangoon 
as convertible terms. They had separate 
quotations on the market, and the printed 
forms of contract in use among Rangoon 
traders recognized the distinction bet- 
ween the two kinds. The contract form. 
Exhibit 2 H, gives a long list of mills, big 
and small. The big mills which turn out 
‘specials” are entered twice in the list, 
the second entry of each name having 
the firm’s special mark (“ Pagoda, ” 

‘ Stork,” etc.) appended to it. It is ex- 
plained that if the contract was for “usual 
S.Q. ” all entries in the list would bo 
struck out except the first entries of the 
big mills. If the contract was for special 

and small mills” the first entries of the big 
or 

mills would be struck out and there would 
remain the second entries of the big mills 
(viz.f the entries with the distinctive 
marks added) and the entries of the 
smaller mills. If the contract was for 
“ small mills” only, the entries of the big 
mills (both the first entries and the 
second) would be scored out and there 
would remain only the entries of the 
small mills. If a buyer wished to confine 
his order to any one or more of the small 
mills, all entries would be struck out 
except the names of the selected small 

mills. An order for “special small mills” 

or 

was apparently not uncommon and under 
such an order the seller could supply 
either “specials” or small mills” subject 
to any limitations made by the buyer 
scoring out any of the names in the list 
of mills. 

Seeing that the term “small mills” in 
Rangoon certainly did not include specials,” 
I think it was incumbent on the plaintiff 
to prove clearly that the term small 
mills” (or “Chinna mills” or “Sinna 
mills”) in orders from Madras had the 
wider signification which he wished the 
Court to attribute to it. The fact that 
“ specials” were for long accepted by 
Madras purchasers is not alone suffici- 
ent. The bags in these cases would have 
the mark of a Stork, Pagoda, etc., which 
to a Rangoon rice trader would show 
that they came from one of the big mills 
and, therefore, that thej- contained rice 
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of the “big mills special” kind. But 
this knowledge cannot be imputed to the 
defendant. In the invoices sent to the 
defendant the specials” were described as 
“small mills” and he would, therefore, 
have good reason to believe that he was 
getting “small mills.” The quality would be 
only slightly different from genuine “small 
mills” and a purchaser in Madras who had 
no genuine small mills” to compare with 
what he received from Rangoon, would not 
be in a position to detect the difference. 

It is urged for the appellant that the 
Madras purchasers did not mind whether 
“specials” or “small mills” (properly so 
called) were sent to them, that it was 
nothing to them whether the rice was milled 
in a small or in a big mill. They looked only 
to the quality of the rice and were satisfied 
with this test. After all, it is argued, they 
got rice which suited them; it was up to 
the standard of quality that they expected 
and the mere name by which the thing went 
in Rangoon is immaterial. But, looking to 
the terms of section 113, 1 think it was not 
open to the plaintiff to say: I contracted 
to sell you small mills’ rice, but as ‘big mills 
special’ rice is of about the same quality and 
you do not know one from the other you are 
bound to take what I sent you.” There is a 
failure of performance when the thing 
offered is different from the thing contracted 
for. 

I have not overlooked the two telegrams. 
Exhibits 3L and 3M, put in by the plaintiff’s 
agent. They are orders from traders in 
India for “Steel’s best Chinna mills” and 
^‘Bulloch’s Ohinna mills.” What these orders 
referred to was apparently the “special” 
quality milled by the two big” mills men- 
tioned in them. The telegrams show no doubt 
that in the minds of the traders who sent them 
the term Chinna mills” (or “small mills”) 
had the same meaning as specials” of big 
mills. But I cannot regard these telegrams 
as sufficient proof of the general proposition 
that an order from Madras for “Chinna 
mills” meant that the sender wanted “specials 
or small mills.” These isolated telegrams 
are not sufficient to rebut the strong case 
made out by the defendant showing that 
“specials” and “small mills” are distinct 
denominations in the Rangoon market, quoted 
separately not only in Rangoon but in 
telegrams to Madras dealers. 


On these grounds I would dismiss tlie 
appeal with costs. 

Habtnoll, Offcj. C. J. — I concur. 

Appeal dismissed^ 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Insolvency Application No. 8 of 1914. 
May 6, 1914. 

Present'. — Mr. Crouch, A. J. C. 

In the matter of an application by SHIVJI 
DHAMJI AND OTHERS TO DECLARE SAMABAI 
FAKTRA BASRIO— Insolvent. 

Provincial Insolvency Act (III of 1907^, s. 5 — 
Fraudulent alienation of deceased's property by heir-— 
Petition to get heir adjudged insolvent, ivhether lies. 

A petition to get ono adjudged insolvent can- 
not be entertained unless tho petitioner and the 
person against whom the order of adjudication is 
sought occupy the relative positions of creditor and 
debtor. 

Therefore, an lieir of a deceased insolvent cannot 
be adjudged insolvent at tho instance of the creditor 
of the deceased. 

Mr. Bipchand Chandiimal, for the 
Petitioning Creditors. 

Mr. Kimatrai Bhofraj, for the Insolvent. 

JUDGrMENT. — This is a petition filed 
by seven several creditors of one Fakira 
Basrio, now deceased, praying that his 
widow Samabai, his sole heir and legal 
representative, he adjudged insolvent. 

It is alleged in the petition that Fakira 
formerly carried on business in gunny 
bags, fuel, etc., in Karachi, that his debts 
amounted to over Rs. 6,524 at the time 
of his decease, that, immediately after his 
death, Samabai fraudulently and in order 
to defeat the creditors transferred all fuel, 
charcoal, etc., of the value of about 
Rs. 4,500 to one Chaturbhuj Bhawan, a rela- 
tion, for a sum of about Rs. 2,800 and that 
later she fraudulently transferred gunny 
bags of the value of Rs. 3,000 to one 
Velji Harchand for the nominal sum of 
Rs. 1,500. It is contended that these 
fraudulent transfers constituted an act of 
bankruptcy. 

On behalf of the widow Samabai, the 
objection has been raised that she cannot 
be adjudicated insolvent in respect of the 
debts of her deceased husband. 

The petition purports to be under section 
5 of the Provincial Insolvency Act, and 
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the Court has jurisdiction to entertain it 
only if the debtor has committed an act 
of insolvency. In this case it is alleged 
that Samabai made transfers of property 
with intent to defeat the creditors: 
section 4 (6). 

Now, a debtor commits an act of insolvency 
within the meaning of sections 4 and 5 
of the Act if {inter alia) he makes a 
transfer of his property, or of any part 
thereof, with intent to defeat or delay 
his creditors. And if he makes such 
transfer, jne of his creditors may present 
a petition against him. It is obvious 
that the petitioner and the person against 
whom the order of adjudication is sought 
must occupy the relative positions of 
creditor and debtor; it is not sufficient 
that the petitioner should be the creditor 
of a third party. And the fraudulent 
transfer must be made to defeat the 
creditors of the person who makes the 
transfer, not of a third party. The question 
in this case is — Is Samabai a debtor of 
the petitioners? 

Now on the death of Pakira the 
property devolved on his widow, that is 
to say she had the legal right to take 
possession of it. But the whole beneficial 
interest in such property did not pass to 
her, for there were creditors who had a 
right to receive the amount of their debts 
before any distribution of the estate 
among the heirs. Samabai, therefore, held 
the property as constructive trustee for 
the benefit of the creditors to the extent 
necessary to satisfy their just demands. 

If it be true, as alleged, that Samabi has 
fraudulently transferred portions of the estate, 
then she is answerable to the creditors for 
such portions. 

But the Common Law relation of creditor 
and debtor has never been established, nor 
does it obtain, as between the petitioners and 
Samabai; they have nothing more than a 
right to have the estate of Pakira administer- 
ed and to call an Samabai as executor de son 
tort to render an account and answer to them 
for all assets which have come to her hands. 
The creditors generally or one of them 
may possibly by proper process eventually 
establish the relation of creditor and debtor. 
But to do this it will be necessary to have 
the estate wound up and ascertain the exact 


amount by which the available assets fal^ 
short of the debts and also the exact amount 
for which Samabai is personally responsible 
as exectifor de son tort. 

Under section 108 of the Presidency Towns 
Insolvency Act a creditor of a deceased debtor 
can file a petition for administration of his 
debtor’s estate, but no similar provision has 
been introduced into the Provincial Insol- 
vency Act. 

The petition is, therefore, dismissed with 
costs. The attachment is raised. 

Application dismissed. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 95 of 1912. 

September 30, 1913. 

Present: — Mr. Justice Twomey. 

MA SEIN — Plaintiff — Appellant 

VBT3118 

M. M. K. A MUTHUCURPAN CHETTY— 
Defendant — Respondent. 

Mortgage — Suit for sale— Non- joinder of necessary 
pa7'ty, effect of— Civil Procedure Code (Act V of 1908^, 
0. XXXIV, r. 1. 

Where a person mortgaged the joint property 
of himself and his wife and the mortgagee 
obtained a decree for the sale of the land in a suit 
brought against the husband alone; 

Heldf that the wife was a necessary party to the 
snit and that the decree obtained by the mortgagee 
was inoperative as against the wife. 

Mr. Hay, for the Appellant. 

Mr. Villa, for the Respondent. 

JUDGMENT. — The plaintiff-appellant, Ma 
Sein’s husband, Maung Paw, mortgaged the 
land in suit to the defendant-respondent, a 
Chetty firm. The defendant-respondent 
brought a mortgage suit against Maung Paw 
and having obtained a decree for the sale of 
the land, bought it with the permission of 
the Court. Ma Sein then brought the pre- 
sent suit alleging that the land was the joint 
property of herself and her husband, pleading 
that her interest in the land was not affected 
by the mortgage or the subsequent decree 
against her husband and praying that her 
title to one half the land should be declared 
and that the sale should to that extent be 
annulled. 

The lower Courts have found concurrently 
that Ma Sein consented to the mortgage and 
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have dismissed her suit. The circumstances for sale ag^ainst the father only, the sons can 


of the case give rise to a strong presumption 
that Ma Sein assented to her husband’s action 
in mortgaging the land. She had been 
suffering from paralysis for some years and 
the management of the property was entirely 
in the hands of Maung Paw, who was living 
with and supporting his wife and children. 
There is reason to believe that the loan was 
contracted for family purposes and that 
Maung Paw acted on behalf of his wife as well 
as himself in mortgaging the land. As in the 
somewhat similar case of Ma Nyein Thu v. 
P, S. Jf. If. Mnrugappa Chetty (1) it may 
reasonably be held that the husband’s 
mortgage was effective against his wife’s 
share as well as against his own and to that 
extent the decision of the lower Courts is, in 
my opinion, correct. 

But the lower Courts went beyond the 
rulings of this Court in dismissing the 
plaintiff’s suit. They failed to consider the 
effect of the Chetty’s omission to join Ma 
Sein as a party to the mortgage suit. It is 
clear that she was a necessary party under 
Order XXXIV, rule 1, which renders it im- 
perative in a mortgage suit to join as parties 
all per.sons having an interest either in the 
mortgage-security or in the right of redemp- 
tion.” In this ca.se there was no excuse for 
the omis.sion, as the land stood in the joint 
names of the husband and wife and they were 
living together. The mortgagee does not and 
cannot now plead that he had no notice of the 
wife’s interest in the land. In his written 
statement he merely urged that the mortgage- 
debt was contracted for the benefit of Ma 
Sein and her family and that Ma Sein was 
fully aware of it. This is a good plea as 
against Ma Seiii’s claim that she was not 
affected by the mortgage, but it is not a good 
plea as against her claim that she is not 
affected by the decree in the mortgage suit to 
which she was not a party. In the Allah- 
abad case Bhawani Prasad v. Kalhi (2), it 
was held by a Pull Bench that **when a 
plaintiff mortgagee institutes a suit for sale 
against his mortgagor, who is the father of 
sons in an undivided Hindu family, without 
joining as parties to the suit the sons of the 
mortgagor, of whose interests he has notice, 
and obtains a decree and an order absolute 

(1) 20 Ind. Gas. 451; 6 Bur. L. T. 113. 

(2) 17 A. 637 (P. B.), A. W. N. (1893) 212. 


successfully sue for a declaration that the 
mortgagee decree-holder is not entitled to sell 
in exectuion of his decree for sale the 
interests of the sons in the property comprised 
in the mortgage given by the father, 
although the .sole ground of their suit is that 
they were not parties to the suit by the 
mortgagee.” I have examined the proceed- 
ings of the Civil Suit No. 4 of 1910 in which 
the Chetty sued on the mortgage. There is 
nothing in that suit to sugge.st that Maung 
Paw was being sued in the capacity of a 
representative of his wife as well as in his 
personal capacity, and it is only when a 
defendant is manifestly sued as a representa- 
tive that a sale in terms of his interests is 
allowed to convey the interests of others. If 
Ma Sein had been a joint executant of the 
mortgage instrument, the necessity of joining 
her as defendant in the mortgage suit would 
not have been questioned and there is no 
rea>son to hold that the necessity for joining 
her is any the less because she was an implied 
and not an express joint mortgagor. 

On these grounds I set aside the decrees of 
the lower Courts and grant Ma Sein a 
declaration of title in respect of one half the 
land in suit with costs in all Courts. I note 
that the holding of Maung Paw and Ma Sein 
which was mortgaged to the respondent and 
afterwards bought by him at the auction-sale, 
was holding No. 29 of 1905-06 of Mwelon 
Kwin measuring 6*38 acres, and this is the 
holding as to a moiety of which a decree is 
now granted. 

Decree set aside. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 41 op 1911. 
April 24, 1914. 

Present: — Mr. Hayward, J. 0., and 
Mr. Boyd, A. J. 0. 
HOONDRAJMAL CHATOMAL - 
Plaintipp— Appellant 
versus 

DHANOOMAL CHATOMAL and another 
— Defendants — Respondents. 
Execution -^Award decree ^Oi'dering ejectment ajte*' 



IKDlAif CASES. 


^3 


Vol. .Xiv] 

MAUNO KYAN V, MAUN PO. 

payment of certain swm within certain timej whether 
eii'ecutory or mere declaratory. 

An award decree directing plaintiff to pay defend- 
ant Rs. 600 within three months and thereupon to 
eject him from a certain house, is not merely declara- 
tory but is also capable of execution. 

Appeal against the order of the Dis- 
trict Judge, Sukkur-Larkana. 

Mr. Isardas Oodharam, for the Appel- 
lant. 

Mr. Rupchand Bilaram, for Respond- 
ent No. 1. 

JUDGMENT. — The plaintiff was directed 
by an award decree to pay defend- 
ant No. 1 a sum of Rs. 500 odd within 
three months and thereon to eject the 
defendant No. 1 from a certain house. The 
District Judge, Sukkur, on first appeal 
refused execution of this decree holding 
that the decree was declaratory and not 
executory. 

We have on second appeal carefully con- 
sidered paragraphs 17 and 18 of the award 
decree and find that the plaintiff was 
directed absolutely to make the payment 
of Rs. 500 within three months and there- 
on the defendant No. 1 was absolutely to be 
ejected from the house. Neither the pay- 
ment nor the ejectment appear, in our 
opinion, to have been dependent on any 
uncertain future events within the mean- 
in of the law as laid down . in the cases 
of Mnsammat Lachmihai v. Kaniomal (1) and 
Gokaldas v. Otandas (2). 

We have further been asked to hold 
that under paragraphs 17 and 18 of the 
award decree neither payment of the money 
nor ejectment could be enforced after three 
months. But the plain meaning of those 
paragraphs would appear to us to be 
beyond doubt that the payment was per- 
mitted to be made voluntarily at any 
time within three months, but thereafter 
would bo enforceable by execution. Simi- 
larly there was to be no forcible eject- 
ment before payment, but after payment 
ejectment should be enforceable by exe- 
cution through the Court. 

We must, therefore, restore the order of the 
Sub- Judge and reverse the decree of the 
District Judge. Costs t(^ be borne by the 
respondent-defendant No. 1 both of the Dis- 
trict Court and this Court, 

Decree reversed. 

(1) 1 S. L. E. 184. 

(2) 2 S. L. R. 33. 


LOWER BURMA CHIEF COURT. 

Civil Revision No. 188 of 1912. 

November 25, 1913. 

Present: — Mr. Justice Ormond. 
MAUNG KYAN and another — Plaintiffs — 
Applicants 
versus 

MAUNG PO AND ANOTHER — DEPENDANTS — 
Respondents. 

Limitation Act (IX of 1908^, 8. 20, 8ch. I, Art. 
97 — Talcing profits of land in lien of interest on money 
lent — Suit to recover money — Limitation. 

Whoro the plaintiff was put in possession of land 
by the defendants in consideration for a previous 
money debt on the understanding that no interest 
was to bo charged on the money and no rent for 
the land and that the land was redeemable at any 
time, and on the defendant resuming possession of 
the land the plaintiff sued to recover the debt: 

Held, that Article 97 of the Limitation Act applied 
to the suit. 

Held, further, that as the plaintiff was in possession 
of the land and was to take the profits in lieu of 
interest under an admitted agreement, such taking of 
profits amounted to payment of interest within the 
meaning of section 20 of the Limitation Act. 

Mr. Harvey^ for the Applicants. 

Mr. jR. N. Burjorjee, for the Respondents. 

JU DGMENT. — Defendants-respondents in 
1906 were indejbted to the plaintiffs-appel- 
lants : the plaintiffs say for Rs. 400. The 
defendants admittedly put the plaintiffs in 
possession of certain land. The defendants 
allege that they p?it the plaintiffs into 
possession as mortgag^ees reserving the right 
of redemption. The^ plaintiffs’ case was that 
the land was sold outright in satisfaction 
of the debt. The defendants sued for 
redemption in the Township Court and 
obtained a decree for po.sse.ssion without any 
obligation being imposed upon them to pay 
off the debt. The Township Judge held that 
as there was no registered document there 
was neither a sale nor a mortgage. The 
plaintiffs did not appeal, but instituted the 
present suit to recover Rs. 400, the amount, 
they say, that the defendants owed them at 
the time they were put into possession. In 
this suit the defendants in their written 
statement admit that they gave the plaintiffs 
possession of the land on the understanding 
that there was no interest to be charged on 
the money and no rent for the land and that 
the land was redeemable at any time. The 
plaintiffs obtained a decree in the Township 
Court, but on appeal the District Judge dis- 
missed the claim on the ground that the cause 
of action was on the original loan which was 
made in 1906 and was, therefore, barred by 
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limitation. 

The plaintiffs then preferred this 
appeal. For the respondents it is con- 
tended that no second appeal lies because, 
under section 30 of the Lower Burma Courts 
Act and of section 102 of the Civil Procedure 
Code, the present claim was one which was 
cognizable by a ISmall Cause Court. I think 
that contention is good. The plaintiffs then 
ask me to treat this appeal as an application 
in revision. I have the power to do so, and 
the question is whether the District Court 
has acted illegally. From the defendants* 
admission in their written statement it 
is clear that if the case were not dispos- 
ed of on its merits, a gross injustice 
would be done to the plaintiffs. Article 
97 of the Limitation Act applies and there 
is a very similar case to the present decided 
in 1888 by the Punjab Chief Court, Gurmukh 
Singh v. Chandu Shah (1). The case 
reported as Parangodan Nair v. Perumtoduka 
Illot Ghaia (2) is also in point. And even if 
the cause of action were considered to be the 
old debt, under section 20 of the Limitation 
Act, I think, the fact that the plaintiff was in 
possession of the land and under an 
admitted agreement was to take the profits 
in lieu of interest, such taking of profits 
would be a payment by the defendant 
of interest to the plaintiff so as to preserve 
the claim from being barred. Considering 
the palpableness of the error and the 
plain injustice that would occur if this 
error is allowed to stand, 1 think it is a case 
in which I should interfere in revision. 

I, therefore, set aside the decree of 
the District Judge and remand the case 
to him to be tried on its merits. The 
costs of this application will abide the result. 

Decree set aside, 

(1) 193 P. B. 1888. 

(2) 27 M. 380. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 517 op 1913. 
September 17, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Hannay. 

MAIKAL SERVAI — Defendant No. 2 — 
Appellant 
versus 

THAMBUSWAMI SERVAI and another— 
PLAINTIFF & Dependant No. 1 — Respondents. _ 

Plaint^Oause of wUon^Suit on title-^Title found 


against— Decree onprior possession— ‘Validity— Practice 

Mere possession of property gives an interest 
which can be enforced in a suit against a tres- 
passer. 

Asher y. Whitlocky 1 Q. B. I; 36 L. J. Q. B. 17; 
11 Jur. (n. s.) 925; 13 L. T. 254; 14 W. R. 26; 8undar 
V. Parhati, 12 A. 61 (P. C.); 16 1. A. 186; 6 Sar. P. 0. 
J. 448; Narayana Bow v. Dharmacharj 26 M. 514; 
13 M. L. J. 146, followed. 

A suit should not be decreed on the basis of a 
claim not sot up in the plaint or raised in the 
issues or even in the memorandum of first appeal. 

8omamitdaram Chetty v. Vadivelu Pillai, 31M. 631; 
4 M. L. T. 344 and 8hiro Kumari Dehi v. Govind 
8hatv Tanti, 2 C. 418, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Trichinopoly, in Appeal Suit No. 149 of 
1912, preferred against that of the District 
Munsif of Ariyalur, in Original Suit No. 
1353 of 1910. 

FACTS. — The suit was for partition by 
metes and bounds and for possession of 
plaintiff’s half share of the suit properties. 
The plaintiff alleged that he and the 1st 
defendant were brothers, that the suit 
property and others originally belonged to 
their father, that after his death the first 
defendant and himself were jointly enjoy- 
ing the same and that they had effected 
a division between them of all the pro- 
perties except the one in suit. The 2nd 
defendant, who was in possession of the 
suit property at the time of the suit, 
denied plaintiff’s title and claimed both 
title and possession in himself. The Dis- 
trict Munsif held the plaintiff was an 
illegitimate son and, therefore, had no 
title by inheritance to the suit properties, 
as the parties were Christians. He also 
found against the defendant’s title, but 
dismissed the suit as plaintiff had no 
title. On appeal the Subordinate Judge, 
while agreeing with the Munsif on the 
question of title, gave a decree to the 
plaintiff on the strength of his prior posses- 
sion. The 2nd defendant appealed to the 
High Court. 

Mr. G, S, liamachandra Iyer, for the 
Appellant : — The suit is based on the title 
of plaintiff as heir to his father and not 
on the ground of his having a possessory 
title to the property. The possession spoken 
to in the plaint is only ancillary to, and 
not the basis of, his title. Hence plaintifE 
could not get a decree. Vide Rajah Haimun 
Chull Singh v. Koom&t' Qunsheam Singh (1) 

(1) 5 W. R. 69 (P.C.). 
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Somasundaram Chetty v. Vadivelu Ptllai (2) 
and Shtro Kumari Dehi v. Oovind Shaw 
Tanti (3). 

Mr. A, Knshnaswami Iyer, for Mr. V. 
Masilamani Pillay, for the Respondents : — 
Possession is itself capable of conferring 
a right and it is capable of being alienat- 
ed, partitioned or inherited. See Sundar 
V. Parhati (4) Narayana Bow v. Dkarmachar 
(5) and Asher v. Whitlock (6). The 
plaintiff has set out in his plaint that he 
has been in possession and enjoyment of 
the suit property. The defendant has not 
shown title in himself. Plaintiff is, therefore, 
entitled to succeed. 

Mr. 0, 8, Bamachandra Iyer, replied. 

JUDGrMENT. — Plaintiff has based his 
suit on title by inheritance and as it is 
found that he and 1st defendant are only 
illegitimate sons of Arulappa Servai, the 
original owner, he is no heir at all. 

The Subordinate Judge has, however, 
given him a decree on the strength of 
the principle laid down in Asher v. 

hillock (6) and followed in Sundar v. 
Parhati (4) and Narayana Bow v. Dhar^ 
niachar (5) that mere possession of pro- 
perty gives an interest which can be 
enforced in a suit against a trespasser. 
No doubt a suit is maintainable on such 
a basis; but if plaintiff seeks to rely on 
it, it should be clearly set up so that 
the contesting defendants may know what 
they have to meet. There is no indication 
of such a claim in the plaint, which, as 
already slated, bases the suit on title by 
inheritance and nothing else; and the con- 
tention appears to have been first set up 
in the course of the hearing in the lower 
Appellate Court. We consider, following 
Somasundaram Chetty v. Vadivelu Pillai 

(2) and Shiro Kumari Dehi v. Ooviiul 
Shaw Tanti (3), that plaintiff should not 
have been given a decree on the basis of 
a claim not set up in the plaint or raised 
in the issues or even set up in the 1st 
appeal petition. 

(2) 31 M. 631; 4 M. L. T. 344. 

(3) 2 0. 418. 

(4) 12 A. 61 (P. C.); 16 I. A. 186; 6 Sar. P. C. J. 
448. 

6) 26 M. 514; 13 M. L. J. 146. 

6) 1 Q. B. 1; 35 L. J. Q. B. 17; 11 Jur. (n. s.) 
025; 13 li. T. 264; 14 W. R. 26. 


We must set aside the decree of the 
Subordinate Judge and dismiss the suit 
with costs throughout. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeals Nos. 33 and 35 of 1911. 
May 6, 1914. 

Present-. — Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 

Mistri MAHOMED UMAR and others — 
Appellants 
versus 

Seth CHIMANSlNGr and others — 
Respondents. 

Compromise '■‘Agreement to abide by sums fixed by 
other side — Acquiescence '-Civil Procedure Code (Act V 
of 1908j, 0. XXIII, r. ^'-Pleader, power of, to compro- 
mise. 

Where the parties to a suit entered into an agree- 
ment to abide by sums to be mentioned by the other 
side in settlement of the litigation, and in accordance 
therewith made no objection to the sums stated: 

Held, that their acquiescence amounted to a lawful 
adjustment within the meaning of Order XXXIT, 
rule 3, Civil Procedure Code. 

A Pleader ordinarily has no power to compromise 
and this power cannot ' be given in Sind in the 
rnkalatnamn in view of Form No. 4 of Sind Courts 
Civil Circulars. 

Appeal from the decree of the District 
Judge, Sukkur-Larkana. 

R. B. Mr. Teckchand Udhavdets, for the 
Appellants. 

Mr. Wadhumal Oodharam, for Respondents 
Nos. 1 and 2. 

JUDGrMBlNT. — The appellants in these 
three appeals gave their Pleader power to 
compromise on their * behalf by their 
vakalatnama. Some of the appellants 
actually signed an agreement to abide by 
the sums to be mentioned by the other 
side in settlement of the litigation and 
the rest of the appellants were present 
when their Pleader signed this agreement 
on their behalf. The appellants’ Pleader 
was present when the sums were mentioned 
by the other side in accordance with this 
agreement and made no objection to the 
sums stated. A decree for the sums mentioned 
was thereupon granted by the Sub- Judge. 
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The appellants have contended that 
this decree is bad for two reasons: (1) 
because the appellants* Pleader bad no autho- 
rity to compromise and (2) that the 
transactions did not amount to a lawful 
compromise. With regard to the first point, 
it is true that a Pleader ordinarily has 
no power to compromise and that the 
power to compromise could not now be 
given in the vaJcalatnama in view of Form 
No. 4 prescribed at page 160, Sind 
Courts Civil Circulars. But the question 
whether the Pleadar was duly authorized 
to compromise or not was a question of 
fact, which has been decided in the affirmative 
by the lower Appellate Court. That 
finding of fact must be accepted by us 
sitting as a Court of second appeal. 

With regard to the second point, it is 
true that the agreements themselves might 
be argued not to be lawful compromises 
inasmuch as they did not mention any 
specific sums in connection with the 
compromises. But these sums were made 
specific by the statements made by the 
other side and those statements appear 
to have been accepted as a matter of 
fact by the Pleader on behalf of the 
appellants. This has not been expressly 
stated, but it appears to have been the 
view accepted by the lower Appellate 
Court and in any case appear to us the 
proper interpretation of the Pleader’s 
silence on a consideration of the record 
on second appeal. 

The case would, therefore, appear to be 
exactly on all fours with the case of 
Seumal v. Pursomal (l) and the compro- 
mises must be held to have been properly 
accepted as lawful compromises by the 
lower Courts under Order XXIII, rule 4, of 
the Schedule of the Civil Procedure 
Code. We must, therefore, dismiss the 
appeals with costs. 

^ Appeals dismissed, 

(1) 19 Ind. Cas. 450; 6 S. L. R. 166. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1218 of 1913. 

September 30, 1914. 

Present : — Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

SFETHAf AMMAL— Defendant- 
Appellant 
versus 

MAHADEVA IYER and others — Plaintiffs 
— Respondents. 

Hindu Law — Gift Paramparyamai, limitation of— 
Deed, const ni>ction of — Intention — Life-estate. 

The rule of Hindu Law that *‘a gift to a man 
and his sons and grandsons or to a man and his 
son’s sons would, in the absence of anything show- 
ing contrary intention, pass a general estate of in- 
heritance,” does not apply where there are words 
in the deed expressly or impliedly limiting that 
right. 

Therefore, where different words are used to convey 
an absolute interest and a partial interest and where 
the donee is himself70 years old, the intention is rather 
to confine the estate to his life and not to grant an 
estate of inheritance. 

Jatindra Mohan Tagore v. Ganendra Mohan Tagore^ 

9 B. L. R 377; 18 W. R. 359 (P. C.); 1. A. Sup. 47j 
2Suth. P. 0. J. 692; 3 Bar. P. 0. J. 85; Ramlal 
Monkerjee v. Secretary of State, SI. A. 46; 7 0. 304; 

10 0. L. R. 349 (P. 0.); 4 Rar. P. 0. J. 225; 6 Ind. Jur. 
327; LaUt Mohun Singh Roy v. ChuJcIcnn Lai Roy, 24 0. 
834 (P. C.); 24 I. A. 76; 1 C. W. N. 387, distinguished. 

Radinanand Singh v. Hayes, 28 C. 720; 3 Bom. L. R. 
803; 5 C. W. N. 806; 28 1. A. 152 (P. 0.), followed. 

Second appeal against the decree of the Court 
of the Subordinate Judge of Kumbakonam, in 
Appeal Suit No. 881 of 1911, preferred against 
that of the District Munsif of Kumbakonam, 
in Original Suit No. 5,5 of 1911. 

Mr. S. Srinivasa Aiyangar, for the Appellant. 

Mr. T. Uangachariar, for Mr. T. B. Bama- 
chandra Aiyer, for the Respondents. 

JUDGMENT. 

Oldfield, J. — The question for decision 
is whether Exhibit B, a settlement by the 
1st defendant in favour of the 2nd defendant, 
his daugliter, will be operative beyond the 
former’s life-time. The answer to it depends 
on whether at its date the 1st defendant was 
able to make an absolute disposition of the 
property or, as the plaintiffs contend, had 
already disposed of all except his life-interest 
in it by a prior deed. Exhibit A. 

Exhibit A is a deed of partition between 
the first defendant and his son, Nilakantaiyar. 
It contains, first, dispositions regarding houses 
and debts, as to which there is no dispute. 
Next, the lands are divided. Schedule A 
going to the first defendant and Schedule B 
to Nilakantaiyar; and the difficulty arises 
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from the fact that the balance of Schedule A, 
remaining in the former’s hands after any 
alienations necessary in order to the paj’^ment 
of debts, is, in the words of the document, 
to *‘be enjoyed by him, as long as he is alive, 
without being subjected to any sort of aliena- 
tion and after his time his grandsons shall re- 
ceive and enjoy it parampa ryama l, ” There 
is then a provision for the enjoyment of one 
item, Survey 28D, with all absolute rights 
of alienation. Lastly, it is provided that the 
share of Nilakantaiyar shall be enjoyed by 
him and his male heirs, though he must not 
place any kind of alienation on the said land.” 

Before referring to tlie actual words by 
which the first defendant’s estate is described, 
I observe that three indications as to their 
meaning are available in the rest of the 
document. Firstly^ the portion relating to 
Survey l^o. 28D is in sharp contrast with 
that relating to other items. It may be 
that those concerned hoped or expected 
that the former item would be sufficient for 
payment of the debts. But it is clear that 
they knew how ta^ create an absolute title to 
it and used other words for that purpose 
than those used in connection with the rest 
of the first defendant’s share. 

Secondly, there is again a significant 
contrast between the expressions used to effect 
a transfer to the first defendant and those 
used in the case of his son. It is not 
disputed that the latter took an absolute 
estate; and then it is to be supposed that 
the result in tlie case of the former was 
different. Lastly, there is no reason for 
assuming that .the intention was to create 
similar estate for father and son. The 
former was aged — seventy-five at the time; 
and it is almost, if not quite, as likely that 
he combined a future settlement with an 
immediate partition as that he made the 
latter alone. 

Then as to the words, the interpretation of 
which is directly in dispute, there is, first, 
the fact that plaintiffs, the first defendant’s 
grandsons, were in existence at the date 
of Exhibit A and that the effect of their 
construction would be to confine to them the 
gift of the estate in reversion, although 
it was possible that Nilakantaiyar might 
have more sons whom the first defendant 
would not naturally desire to exclude. But 
to admit this objection is in effect to sub- 




stitufeo ;tho settlement, which the first defendant 
might be suppt)sc)d likely to have made, 
for that which on the construction of his 
language, as it stands, it will be found that 
he did make. 

As regards authority, the plaintiff’s inter- 
pretation is not open to criticism as an attempt 
to create a novel course of inheritance. For 
after the beneficiaries specified and in existence, 
that is, the 1st defendant and the plaintiffs 
have taken, no line of devolution is pres- 
cribed and the property would follow the 
ordinary course by inheritance or survivor- 
ship. The principle enunciated in 
Jatindra Mohan Tagore v. Ganendra Mohan 
Tayo^'e(X) and other similar decisions is, there- 
fore, inapplicable. 

It is next contended that the actual words 
of the first defendant’s disposition, in Ex- 
hibit A, should be read in the light of the 
statement in Jatindra Mohan Tagore's 
case (1), that “a gift to a man and his 
sons and grandsons, or to a man and 
his son’s sons, would, in the absence 
of anything showing contrary inten- 
tion, pass a general estate of inheritance 
according to Hindu Law,” a vernacular 
expression corresponding with that already 
specified as occurring in Exhibit A, being 
referred to as entailing the same result; 
and this is cited with approval in Bam* 
lal Movkerjee v. Secretary of State 

(2); vide also Lalit Mohun Singh Boy v. 
Ghtikkun Lal Boy (3). But there is nothing 
in these cases irreconcilable with the plaint- 
iffs’ claim, which is based on the presence in 
Exhibit A of further words expressly or 
impliedly limiting the first defendant’s 
estate, the matter on which the inferences 
already drawn are founded and the express 
prohibition of alienation by him. It was 
recognised in the last case cited that if a 
similar limitation had been expressed in the 
document then under construction, the Court 
would have given effect to it. And the 
Court gave effect to one in the authority 
relied on by the District Munsif, Padmanund 
Singh v. Hayes (4). In accordance with it 
the decisions in the plaintiffs’ favour were 

(1) 9 B. L. R. 377; 18 W. R. 359 (P. C.); I. A. Sun. 
47} 2 Suth. P. C. J. 692; 3 Sar. P. C. J. 85. 

(2) 8 I. A. 46; 7 C 304; 10 C. L. R. 349 (P. C.); 4 
Sar. P. C. J. 226; 5 Ind. Jur. 327. 

(3) 24 C. 834 (P. C.); 24 I. A. 76; 1 0. W. N. 387. 

(4) 28 C. 720; 3 Bom, L. R. 803; 5 C. W. N. 806; 28 
I. A. 162 (P. C.). 



038 


INDIAN CASiSS. 


[1914 


KIMATBAE KASHIBAM V, WADERO SHER MAHOMED KHAK. 


justified. The second appeal fails and is 
dismissed with costs. 

Tyabji, J. — I agree with my learned brother 
in accepting the constructions put upon Ex- 
hibit B by the lower Courts. To the reasons 
contained in the judgments under appeal and 
my learned brother’s judgment I have 
nothing to add. 

I agree, therefore, that the second appeal 
should be dismissed with costs. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 45 of 1911. 

April 24, 1914. 

Present', — Mr. Hayward, J. C., and 
Mr. Boyd, A. J. C. 

KIMATRAI KASHIRAM and others— 
Appellants 
versus 

WADERO SHER MAHOMED KHAN and 
ANOTHER — Respondents, 

Limitation Act (IX. oj 1908;, 8ch,I, Art 
stalment hond^ default in payment oj — Extension of 
period of limitation — Waiver^ what constitutes. 

Where a bond payable by instalments provides 
that in case of default the obligf)r would bo liablo 
to pay the total amount then due, and default is 
made: 

Heldf (1) that the limitation is governed by Article 
76, unless it is proved tliat the creditor waived his 
right to enforce the default provisioiij 

(2) that though failure to sue may bo evidence 
of waiver, it does not amount to waiver so as to affect 
limitation. 

Appeal against the decree of the As- 
sistant Judge, Sukkur-Larkaiia. 

Mr. Wadhumal Oodharam, for the Appel- 
lants. 

Mr. Dipchand T. Ojha, for the Respond- 
ents. 

JUDGMENT. — This second appeal depends 
upon the construction of the following words 
in paragraph 5 of an instalment bond: “if 
I make any default I will be liable to 
pay the remaining principal amount at 
once and even then it will be in the power 
of the mortgagees to let the money 
remain with me or not.” The appellants 
contend that the last words, “ even then it 
will be in the power of the - mortgagees 
to let the money remain with me or not,” 


amounted to an independent contract for 
"the recovery of the instalments as previously 
’ provided in addition to the optional contract 
for the payment of the whole amount in 
default of payment of the instalments. They 
contend that paragraph 5 of the instalment 
bond did not amount to an indivisible contract 
providing that the whole amount should 
be due in case of default in payment of 
the instalments within the meaning of 
Article 75 of the Schedule of the Limitation 
Act. 

We are not prepared to say that such an 
independent contract would be impossible 
in an instalment bond, but clear words would 
be necessarj’^ to establish such a contract. 
The words relied upon in this case are 
not by any means, in our opinion, such clear 
words. It was held that there was no 
such independent contract in the far clearer 
alternative conditions 1 and 2 in the case 
of Navalmal v. Bhondiha (1). We are 
unable to follow the reasoning of the learn- 
ed Judges in the case of Ajudhia v. 
Kunjal (2) and think that paragraph 5 of 
the instalment bond in this case amounted 
to an indivisible contract providing that 
the whole amount should be due in default 
of payment of tlie instalments within the 
meaning of Article 75 of the Schedule 
of the Limitation Act — as held in the case 
of Jadah Chandra v. Bhairah Chandra (3). 

We have, therefore, only to consider 
w^hethor there has been any waiver of 
the benefit of the default provision. No 
actual waiver has been proved and though 
failure to sue might be evidence of waiver 
it would not, in our opinion, amount to 
proof, as pointed out in the cases of Jadah 
Chandra v. Bhairah Chandra (3) and of 
(x^irindra Mohun Boy v. Bocha Das (4). We 
have no doubt that the Article applicable 
is Article 75. The fact that the bond 
was registered, merely increased the period 
of limitation to six years by reason of 
Article 116 of the Schedule of the Limita- 
tion Act. 

We have been referred to several cases 
relating to instalment decrees, but we do 
not consider it necessary to deal with 

1) 11 B. n. C. U. 165. 

2) 30 A. 123; 6 A. L. J. 72; A. W. N. (1908) 36, 

(3) 31 C. 297. 

(4) 1 Ind. Oas. 49; 36 0. 394; 9 C. L. J. 226; 13 C. 
W. N. 1004. 
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them in detail because though the case of 
instalment decrees is similar, the language 
is materially difPerent in Article 182 of the 
Schedule of the Limitation Act. 

We must accordingly hold that the ap- 
pellants’ suit was time-barred and dismiss 
the appeal with costs. 

Appeal dismissed. 


MADBAS HIGH COURT. 

Civil Revision Petition No. 438 of 1913. 

August 27, 1914. 

Present: — Mr. Justice Seshagiri Aiyar. 

NAGALINGA CHETTIAR— Plaintiff- 
Petitioner 
versus 

KAYAROHANA CHETTIAR and another 
— Defendants — Respondents. 

Contract Act (IX of 1872J, s. Bailee^ care to he 
taken hy-^ Ordinary prudence — Point of Jaw. 

Whore plaintiff entrusted defendant with money, 
which the latter placed along with his own money 
in a box which was left unlocked, and on the money 
being lost the plaintiff sued for recovery: 

Heldy (1) that the defendant was liable, as ho did 
not take that amount of caro as a man of ordinary 
prudence would have taken of his own money; 

(2) that whether the inference that ordinary 
prudence has been exercised has boon drawn from 
the facts found, is a point of law justifying inter- 
ference on second appeal. 

Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the decree 
and judgment of the Court of Subordinate 
Judge of Negapatam, in Small Cause Suit 
No. 2530 of 1912. 

Mr. C. 8. Venhatachariar^ for the Petitioner. 

Mr. Jayarama Aiyar, for Mr. G. 8, Pama- 
chandra Aiyar, for the Respondents. 

JUDGMENT. — This is a very hard case. 
Mr. Jayarama Aiyar’s contention is that his 
client has taken as much care of the goods 
entrusted to him as is required by section 
151 of the Indian Contract Act. The facts 
are these: — The plaintiff entrusted the 1st 
defendant with a sum of Rs. 43. The 
money was tied up in a bundle; it was placed 
by the 1st defendant in a box of his own with 
money belonging to himself; it is admitted 
that he did not lock the box. After this 
the plaintiff and the 1st defendant went 
out for making some other purchase. On 
return the money was found lost. On these 
facts the Subordinate Judge holds that the 


defendant is not liable. It is argued on his 
behalf that, as the 1st defendant placed his 
own moneys in the box without locking it, 
he must bo deemed to have taken as much 
care of the plaintiff’s money as he did of 
his own. But that leaves the question open 
whether he exercised ordinary prudence* 
The fact that the place was a shop to which 
everybody liad access and that there were 
shops on either side, was an additional 
circumstance why extra precaution should 
be taken by the person to whom the money 
had been entrusted. By not locking the 
box the defendant rendered it possible for 
some thief to easily appropriate the money. 
The direction given to the Jury by Lord 
Denman, C. J., in Doorman v. Jenkms (1) 
is in point. I must hold that it has not 
been proved that the 1st defendant has 
taken that care which an ordinary prudent 
man would have taken of money of his 
own. iMr. Jayarama Aiyar argues that it is 
a question of fact and I should not interfere. 
But the inference that ordinary prudence 
has been exercised has been drawn from 
the facts found, and that is a question of 
law. I am not questioning the findings 
of fact: I am differing from the inference 
which the lower Court drew from those facts. 
I am satisfied that upon the facts found the 
requirements of section 151 have not been 
complied with. I reverse the decree of the 
Subordinate Judge and give a decree for 
the plaintiff for the amount, Rs. 430-7-0. 
There will be no costs and no interest up to 
this date. The plaintiff will have interest 
at 6 per cent, upon the amount decreed from 
this day. 

Petition allowed, 

(I) 2 Ad. & E. 256 at p 258; 4 N. M. 170; 4 L. J.K. 
B. 29; 111 Eng. Rep. 99; 41 R. R. 429. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 941 of 1913. 
May 27, 1914. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 
MAHADEO SAHU— Dependant- 
Appellant 
versus 

MAHIPAL RAI and others — Plaintiffs^ — 
Respondents. 

Transfer of Propeity Act (JV of 1882), s. 55, ct, (4) — 
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Unpaid purchase-money — Vendor*^ lien on purchase- 
money deposited hy pre-eniptor -Money withdrawn hy 
vendee ^Suit by vehdor to recover Defence Pre- 
empter*8 suit to recover from vendee after paying vendor^ 
whether maintainable. 

A vendor left a part of the price with the vendee for 
payment to a creditor of the former, but before the 
creditor was paid the sale was pre-empted and the 
whole of the pre-emption money was received by the 
vendee without the vendor or pre-emptor taking 
exception to this. Then the vendor’s creditor re- 
covered his debt from the vendor by suit and the 
latter in his turn sued the vendee as well as the pre- 
emptor for recovery of the unpaid purchase-money 
under section 55, clause (4), of the Transfer of Pro- 
perty Act. The vendee appeared, but the pre-emptor 
did not and the Court passed a decree for sale of the 
pre-empted property to enforce the alleged statutory 
charge for the unpaid purchase-money. Upon this 
the pre-emptor paid the amount of the decree in 
order to save the property and sued the vendee for 
the amount: 

Heldf that the pre-emptor’s suit ought to fail inas- 
much as had he defended the vendor’s suit, no decree 
would have been passed against him. 

Second appeal from a decree of the Addi- 
tional Judge of Corakhpur. 

FACTS. — The plaintiffs - respondents 

brought a suit for a certain sum of money. 
On 22nd April 1899, A. P. R. and M. R. 
hypothecated their 8 pies-share to one M. D. M. 
for R«i. 299. On July 13th, 19 >1, they 
sold their share in another village for 
Rs. 925 to the defendant. Out of this sum 
they said that Rs. 425 was to be paid to 
M. D. M. The present plaintiffs brought a suit 
to pre-empt ihis sale. They got a decree 
and were ordered to pay Rs. 925. They 
did so and obtained possession. Then 
M. D. M. brought a suit upon his mortgage 
and the mortgagors satisfied his decree. The 
original mortgagors brought a suit against 
the present plaintiffs and the defendants to 
recover this amount. In this suit, the present 
defendants was exempted and a decree was 
passed against the present plaintiffs on 
January 2nd, 1908. On August 20fch, 1909, 
and on March 21st, 1910, the present plain- 
tiffs paid up the amount of this decree. 
They then brought the present suit to 
recover this amount from the defendant. 
Both the Courts below decreed the suit. 
The defendant appealed to the High Court. 

Mr. Baldeo Ram Dave (with him Mr. 
Tewar Saran), for the Appellant: — Tlie pre- 
sent suit is nut maintainable as no cause 
of action has accrued against the appellant. 
The suit is in fact barred by limitation. 
The appellant has realised the money under 


Mr. Peare Lai Banerjl (for Mr. Gokul 
Prasad, with him Mr. B. E, O' Conor), for 
the Respondents: — Tlio defendant under- 
took to pay off the prior mortgagee and when 
after the pre-emption suit he took the 
whole consideration money, his liability 
to pay off the mortgagee continued and never 
ceased. If the plaintiffs have had to pay 
this money for the payment of which the 
defendant was strictly liable they are 
entitled to claim the amount from the 
defendant, under the principle of law 
laid down in section 69 of the Contract Act. 
When the original owners of the property 
brought a suit to enforce their statutory 
charge, there was no defence open to the 
suit and the payment by the present plain- 
tiffs was only made when their property 
was attached and they desired to save it. 
Under such circumstances, the person making 
the payment is entitled to call upon the 
person actually liable to re-pay the amount. 

Ho relied on Dnliohand v. Ranvkishen Singh 

( 1 ). 

Mr. Baldeo Rain Dave, was not heard in reply. 

JUDGrMENT. — This appeal arises under 
somewhat peculiar circumstances. Property 
was sold by Amrit Prasad Rai and Mahadeo 
Rai to the defendant-appellant, the purchase- 
money being Rs. 925 out of which Rs. 485 
were loft in tlie hands of the vendee for 
the purpose of discharge of a mortgage 
on other property of the vendors. The plaint- 
iffs in the present suit brought a suit for 
pre-emption which resulted in a decree in 
their favour conditional on their paying into 
Court the sum of Rs. 925. The vendors 
apparently took no exception to the terms 
of this decree, though they wore parties 
to the suit. The conseqiuence was that the 
vendees-defondants in the pre-emption suit 
drew out of Court the whole Rs. 925, although 
they had not, as a matter of fact, paid the 
mortgagee. The mortgagee then brought a 
suit against the vendors and obtained a 
decree, which the vendors satisfied in order 
to save the property. The vendors then 
brought a suit purporting to be under the 
provisions of section 55, clause 4 (6), of the 
Transfer of Property Act, making both the 
vendee and the pre-emptors parties to the 
suit. The vendee appeared and defended 
the suit. The pre-emptors did not 
appear and the result was that a decree 
a> 7 0. 648: 8 I. A. 93 fP. 0.); 4 Sar. P. 0. J. 246} 
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for sale of the pre-empted property was 
made to enforce the alleged statutory 
charge for the unpaid purchase-money. 
The pre-emptors then paid the amount of 
the decree in order to save the property 
and instituted the present suit to receive 
the amount from the vendee in the 
pre-emption suit. 

The question is whether under these 
circumstances the defendant is liable. 

The Court of first instance granted a 
decree which was affirmed by the lower 
Appellate Court. 

It seems to us that the plaintiffs in 
the present suit, when they paid the full 
amount of the purchase-money into Court 
under the decree in the pre-emption suit, 
fully discharged all personal liability and 
also all liability against the property they had 
pre-empted. The money when paid into 
Court was there for the persons entitled to it. 
In any event the vendoi’s had every op- 
portunity of asking the Court to safeguard 
their interest by directing that the Rs. 435 
should be paid to them or to their mortgagee. 
If the vendors neglected to loik after their 
interest that was their own fault. This 
being the case, it appears to us that if 
the plaintiffs in the present suit (the 
pre-emptors) had defended the suit which 
the vendors brought, they would have had 
a complete defence. They could have 
shown the Court that **the ownership of the 
property had not passed into their liands” 
until after they had paid into Court the 
entire purchase-money, and that, therefore, 
there was no longer any statutory lion on 
the pre-empted property in their hands. It 
comes to this that a decree was made against 
the present plaintiffs which ought never 
to have been made and which in all pro- 
bability V ould not have been, if they had 
defended the suit. If it had been, the 
plaintiffs would still have had their remedy 
by way of appeal. It is said that at the 
time the suit was instituted by the vendors 
to enforce the statutory lien, any personal 
right they may have had against the 
vendee was barred by limitation. If this 
be correct, then the vendors’ suit would 
have failed in ioto. We cannot see under 
the circumstances of the present case how 
the plaintiffs can bring home liability to 
the defendant. 


The result is that we allow the appeal, set 
aside the decree of both the Courts below 
and dismiss the plaintiffs’ suit. The parties 
will bear their own costs in all Courts. 

Appeal decreed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2600 of 1912. 

August 25, 1914. 

Prenent: — Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

C. R ^GHUNATHA ROW SAHIB 

AVE RGA L — D s fen dan r — A ppe llant 
versus 

YELLAMOONJI GOUNDEN -Plaintiff- 
Respondent. 

Madra't Eataten Land Art (1 of 1908), 8. 53 — 
Distraint for e.rcess amount ^ if ran he sustained. 

A distraint ought not to bo s^-t aside alt igether be- 
cause it is for an amount in excess of the rent actually 
duo but must bo sustained in respect of the amount 
lawfully recoverable 

Second appeal against the decree of 
the District Court of North Arcot, in 
Appeal Suit No. 200 of 1912, preferred 
against that of the Head -quarters Deputy 
Collector, Vellore, in Summary Suit No. 1 
of 1912. 

Mr. L. A. Qovindaraghava Iyer, for the 
Appellant. 

Mr. T. R, Venhatarama Sastriar, for the 
Respondent. 

JUDGMENT. 

Oldfield, J. — The learned Judge confirm- 
ed the decree setting aside the . distraint 
on the ground that it was for an excessive 
amount. It is contended here with reference 
to section 53 (2), Estates Land Act, that 
the amount, in respect of which the distraint 
was excessive, should have been ascertained 
and that the distraint should have been 
set aside in respect of that amount only 
and sustained in respect of the remainder 
of the demand. 

Section 53 (2) is general in its wording. 
It refers to the pattah as enforceable 
without qualification to the extent to* 
which it is found to be correct. On its 
merits appellant’s contention would appear 
to be in accordance with convenience 
and justice. 
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Gontm it is urged first that a pittah 
found incorrect as to the amount of the 
demand is not partially correct, but totally 
incorrect, a partially correct patlah being 
for instance one found correct as to some 
only out of the items of the holding 
covered by it. No authority has *been 
shown for this contention, and it does 
not commend itself on its merits. 

Next it is urged that section 53 (2) deals 
only with the procedure by suit on the 
pattah and provides only for the enforceability 
of the pattah by suit. This is supported 
on the ground that section 53 (1) refers 
to distraint and sale of moveables and to 
sale of the holding under Chapter VI and 
that section 53 (2) must, therefore, have 
been intended to regulate the remaining 
method of recovery provided by the Act, 
than by suit. This does not, in my opinion, 
follow. As observed above, section 53 (2) 
contains no restriction of its effects to 
suits. The use in it of the word never- 
theless” is against the importation of 
that restriction. And finally such im- 
portation is, in my opinion, negatived by 
the fact that exchange of pattah and 
muchiUka is not under the Act a necessary 
preliminary to the institution of a suit, and 
a provision regarding errors in the former 
could, therefore, have no effect in connection 
with one. 

We have been referred to the course of 
decisions under Act VIII of 1865 which 
contained nothing similar to section 53 
(2). Those decisions, therefore, do not 
seem to be material. I observe, however, 
that up to 1908, when the Estates Land 
Act came into force, there was authority 
for and against claims similar to that 
of appellant and that those cases, therefore, 
afford no reason for a decision against him. 

In these circumstances the appeal must 
be allowed. The lower Appellate Court’s 
decision is set aside and it is directed to 
re-admit the appeal and dispose of it 
according to law in the light of the 
foregoing, after deciding what amount 
was lawfully recoverable by appellant by 
his distraint and after dealing with 
respondent’s contention that tender of 
pattah was not proved. Costs to date will 
abide the result of the re-hearing. 


Sbshagirt Aiyab, J. — I entirely agree. 
Mr. Venkatarama Sastriar for the res- 
pondent argues that the word enforceable 
in clause (2) of section 53 of the Estates 
Land Act deals only with suits for rent 
and not with proceedings by way of distraint. 
I am unable to find any justification for 
the contention. Clause (1) makes no reference 
to suits. It makes tender of pattah a 
condition precedent to the adoption of 
distraint proceedings. Clause (2) is by way 
of exception, the object being to enforce the 
distraint to the extent to which the pattah 
is correct. If the history of the legislation 
is looked into, the meaning of the two 
clauses will be rendered clearer. By section 
7 of Act VIII of 1865 the landlord was 
precluded from suing for rent or from 
distraining for it unless he had tendered 
a proper pattah. Under that Act even for 
suits for rent in Civil Courts, pattah should 
have been tendered. The new Act has 
expressly enacted that in certain classes of 
cases the landlord must sue for rent only 
in the Revenue Court : and at the same 
time it has removed the restriction that 
there should be a tender of pattah prior to 
suit. The general principle of the legislation 
is that in suits for rent, the landlord is 
not bound to tender a pattah before he 
sues to recover it, — but if he wants to adopt 
the exceptional remedy of distraint in which 
he takes upon himself the functions of the 
Court, although he has to conduct the pro- 
ceedings with the assistance of the Revenue 
Officials, he must have tendered a pattah 
in order that the Subordinate Revenue 
Officials may have some tangible proof 
of the landlord’s claim. It would serve 
no purpose, therefore, to enact in clause 
(2) of section 53 that the landlord can 
enforce his claim for rent in a Revenue 
Court in so far as the pattah correctly 
.states it. If the decisions prior to the 
Estates Land Act can furnish any as- 
sistance, I feel no doubt that they would 
support this conclusion of mine. Prior to 
the passing of the new Act, the predomi- 
nant view was that a distraint for an 
excess amount should not be avoided 
altogether. See Ramachandra v. Narayana* 
swarni (l)j Bhupatirazu v. Ramaswami (2); 

1) 10 M. 229. 

2) 23 M. 268. 
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Pichuvayengar v. Oliver (3); Periaharuppa 
Pillai V. The Manager of the Lessees of the 
Sivaganga Zeniindari (4). I do not refer to 
Bommadeimra Venkata Narasimha v. Sajja 
Sattaya (5), because that was after the Act. 

For these reasons, I agree in the conclusion 
at which my learned colleague has arrived. 

Appeal allowed, 

(3) 26 M. 260. 

(4) 31 M. 22; 3 M. L. T. 29; 17 M. L. J. 470. 

(6) 9 Ind. Gas. 738; (1911) 2 M. W. N. 139; 9 M. L. 
T. 231j 21 M. L. J. 670; 35 M. 139. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 3 of 1914. 

June 8, 1914. 

Present-. — Mr. Justice Chamier and 
Mr. Justice Rafique. 

The municipal BOARD of 
GHAZIPUR — Defendant — Appellant 
versus 

DEOKINANDAN PRASAD— Plaintiff- 
Respondent. 

Limitation Act ("IX o/ 1908), 8ch. /, 2, 02, 120 

— Rcfnnd of money paid on account of octroi, suit for — 
Limitation. 

A suit for fcho refund of octroi legally taken by a 
Municipality but wrongfully ref lined to be returned 
is governed by Article 1 20 of the Limitation Act ami 
not by Article 2 or Article 62. 

H'jjputana Malwa- Bailivatj Co-Operative Stores 
Limited v. Ajmere Municipal Board, 0 Ind. Gas. 401; 
7 A.L.J. 496, 32 A, 491 Oiirudns Pyne v. Ram Narain 
Sahii, 10 G. 860; 11 I. A. 69 (P. G.); 8 Tnd. Jnr. 322, 4 
Sar. P.G.J. 548; Hanuman Kamat v. Hanuman Mandur, 
19 G. 123; 18 I. A, 168(P. G.), referred to. 

First appeal from an order of the District 
Judge of Ghazipur. 

Mr. A. E, RyveSy for the Appellant. 

Dr. Surendranath Sen and Mr. Gulzari Lai, 
for the Respondent. 

JUDGMENT. — This appeal arises out of 
a suit by the respondent for recovery of 
Rs. 689-5-3 paid by him to the appellant 
Board on account of octroi upon some logs of 
wood imported by him into the Municipality. 

The first Court dismissed the suit as barred 
by limitation under Article 62, Schedule I to 
the Limitation Act. On appeal the District 
Judge held that the suit was governed, not by 
Article 62, but by article 120 and having been 
brought within six years of the accrual of 
the cause of action, was within time. Accord- 
ingly he remanded the suit for trial on the 
merits. The Board has appealed, contending 
that the suit is barred by limitation either 
under Artricle 2 or under Article 62. 

No evidence having been taken the question 
must be decided for the present on the plaint. 


In paragraph 3 of the plaint the respondent 
says that the Board’s officials demanded 
octroi on the logs, in paragraph 4 that he 
informed them that the logs were being 
imported for the use of the Government at the 
opium godovvn, and in paragraph 5 that he 
paid the sum demanded and a few days later 
produced a certificate from the Public Works 
Department that the logs had been used for 
Government, but the Board improperly refused 
to refund the money. 

If the respondent had alleged that the 
Bo\rd was wrong in demanding and taking 
octroi in the first instance, the suit would 
have been governed by Article 62, Schedule 1 
to the Limitation Act. See Rajpntana 
Malwa Railway Co-Operative Stores, Limited 
V. Ajmere Municipal Board (1). But the 
appellant does not seem to allege that 
the Board was wrong in taking octroi 
in the first instance. He says that the 
Board was wrong in refusing a refund and in 
paragraph 6 of the plaint he gives the date of 
the refusal as the date on which the cause of 
action arose. The decisions of their Lordships 
of the Privy Council in Gurudas Pyne v. 
Ram Narain Sahu (2) and Hanumaii Kama t 
V. llanmnan Mandur (3) and other cases 
decided by Courts in India seem to lay down 
that Article 62 applies only when the money 
at the time of receipt can be said to have 
been received by the defendant for the plain- 
tiff’s use. According to the respondent’s 
allegations as we understand them, the sum in 
question cannot at the time of receipt be said 
to have been received by the Board for the 
respondent’s use. His learned Vakil says 
that the respondent takes his stand upon 
Explanation II to Rule 27 of the Municipal 
Account Code. That Explanation which is 
really an entirely distinct Rule is as follows: — 

“Goods the property in which is not vested 
in the Government at the time they pass the 
barrier but which are imported with a view 
to the fulfilment of a Government contract, 
shall, on passing the barrier, be declared in 
writing as intended for the use of the Gov- 
ernment, e. g.y in fulfilment of a certain 
specified contract. The duty on them shall 
then be paid, and subsequently, if they do 
become the property of the Government, the 
duty shall be refunded on a certificate to the 

(1) 6 Ind. Gas. 401; 7 A. L. J. 496; 32 A. 491. 

*2) 10 G. 860; 11 1. A. 69 (P. G.); iS Ind. Jar. 322i 
4 Sar. P. 0. J. 648. 

(3) 10 0. 123i la I, A. 168 (P. C.). 
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effect signed by the departmental officer Mr. if. Snndara Bow, for the Appellants, 

concerned, provided that the application be Mr. K, Yegnanarayana Adiga. for the 


made within fourteen days of the date of that 
certificate.” 

It is doubtful whether the respondent can 
bring the case within this JIule, for it is no- 
where stated that he made the requisite 
declaration in writing when the logs were at 
the octroi barrier, but this question is not 
now before us. 

His case being that the demand of octroi 
was rightful and that the refusal to refund 
was wrongful, we must hold that Article 62 
is not applicable. For the reasons given in 
the case first above cited we hold that Article 
2 also is not applicable. The suit is governed 
by Article 120 and having been brought 
within six years of the refusal to refund the 
money is within time. The appeal is, there- 
fore, dismissed. Costs will be costs in the 
cause and abide the result. 

Appeal dismissed. 


MADRAS HIGH COURT. 

SiooNO Civil Appeal No. 1041 of 191;3. 

October 17, 1914. 

Present: — Mr. Justice Sadasiva Aiyar 
and Mr. Justice Napier. 
ABBAKKA SHETTHI (died) and others — 
Appellants 
versus 

SESHAMMA and others — Respondents. 

Transfer of Property Act (IV of 1882), s. Ill — 
Forfeiture of lease — Denial of landlord's title — Overt 
act not essential — Setting up third person's title. 

Where a tenant merely sets up the title of a third 
person in a suit to which the landlord is not a party, 
and does not deny payment of rent to him before 
suit, there is no such denial of the landlord’s 
title as would entail the forfeiture of the lease. 

Korapalu v. NarayanOj 20 Ind. Cas. 930; 25 M. L. J. 
316; (19 3) M. W. N. 655, followed. 

A right in the landlord to eject should not be 
extended in this country further than the extent to 
which by long established precedents he has become 
so entitled. 

Dehiruddee v. Ahdur Rahim^ 17 C. 1 96, Dhora Kairi 
V. Bam Jewan Kairi^ 20 C. lOJ, Srimati Jllalika 
Da^si V. Makham LalChowdhryy 9 C. W. N. 928; 2 C. 
L. J. 389, followed. 

Where a tenant merely disputes the extent of the 
landlord’s interest, it is not a denial of his title and 
no forfeiture of the lease is thereby incurred. 

Srimati Malika Dassi v. Makham Lai Choudhuryf 
2 C. L. J. 389; 9 C. W. N. 928, followed. 

Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 69 of 1913, preferred against 
that of the District Munsif of Kundapur, 
in Original Suit No. 835 of 1911. 


Respondents. 

JUDGMENT. 

Napier, J. — It was held by this Court 
in a case, Karapalu v. Narayana (1), that as 
the Transfer of Property Act does not in 
terms apply to agricultural leases no 
overt act need be proved by the landlord to 
entitle him to succeed in a suit to eject 
based on an alleged forfeiture by denial 
of title. Assuming this to be so there is 
in this case no setting up the title of a 
third person against his landlord such as 
would entail a forfeiture. 

All that the tenants did was, when the 
4th defendant in this suit brought a suit 
against them in respect of items 1 to 8, 
to compromise the suit after first denying 
the 4th defendant’s title under the mistaken 
impression that the title was in .him. 
They have never refused to pay the rent 
due or set up the title of the 4th de- 
fendant against the plaintiffs until after 
the suit was filed. There was, there- 
fore, no cause of action on which the 
plaintiff could sue and in fact he alleged an 
entirely different cause of forfeiture, that is 
non-payment of rent which was found 
against. In this view the suit was rightly 
dismissed by the lower Appellate Court. 

The second appeal is dismissed with costs. 

Sadasiva Aiyar, J. — I entirely concur with 
the judgment just now pronounced by my 
learned brother. 

In the case of Korapalu v. Narayana (1) 
Tyabji, J., and myself followed Padmanabaya 
V. Ranga (2) in which it was held that the 
provision in the Transfer of Property Act, sec- 
tion 111 about a further act being necessary 
besides the breach of the covenant in the for- 
feiture clause to give rise to the cause of 
action in ejectment, was a technical rule 
brought over from the English Law and 
need not be followed in India unless the 
Transfer of Property Act applies to the lease. 

As regards the forfeiture of a tenant’s 
rights on account of his denial of the land- 
lord’s title, the Indian Common Law is not 
so strict against the tenant as the English 
Common Law. It is, no doubt, on this ground 
among others that both under the Bengal 

(1) 20 Ind. Cas 930; 23 M. L. J. 316; (1913) M. W. 
N. 656. 

(2) 6 Ind. Cas. 447; 34 M. 161; 8 M. L. T. 110; 
(1910) M. W.N. 462; 20 M. L. J. 930. 
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Tenancy Act and the Madras Estates Land 
Act mere denial of the landlord’s title will 
not entitle the landlord to eject a ryot [/See 
sections 9, 151 and 153 of the Madras Estates 
Land Act; Dehiruddi v. Ahdur Rahim (3), 
DhoraKairi Y.RaviJewanKairiiA) and Srimati 
Malika Dasai v. Makham Lai Chowdhry (5)]. 
Even in cases not coming under the Madras 
Estates Land Act where the landlord claims 
to eject on the ground of the denial of his 
title in the case of an agricultural lease, such 
a claim should, in my opinion, not be viewed 
by the Courts in India with much sympathy 
and the right of the landlord to eject should 
be recognised only to the extent to which by 
long established precedents he has become so 
entitled. 

In Srimati Malika B'^ssi v. Makham Lai 
Chowdhry (5) it was held that an assertion by 
a tenant that the person claiming to be 
his landlord is not entitled to the whole 
rent but has co-shares who must join in an 
action for rent, is not such a disclaimer 
as would efPect a forfeiture of the tenancy. 
At page 393 the following passages 
occur. ‘*lt has not been suggested, nor do 
we think could it be successfully sug- 
gested, that the partial denial of the title 
of the landlord effected a partial for- 
feiture of the tenancy and conferred upon 
the tenant two inconsistent characters, namely, 
that of a tenant in respect of an undivided 
share of the land included in the tenancy and 
of a trespasser in respect of the remainder. To 
constitute a disclaimer there must be a 
distinct and unequivocal renunciation of 
the. tenancy and we are not prepared to 
extend the application of the doctrine to a 
case in which the tenant does not set up a 
title to the whole in himself or a title to the whole 
in others, but merely questions the extent of 
the interest of the plaintiff and his title to 
receive the entire rent.” The present case 
is even stronger for the tenant, as he never 
denied the landlord’s title to receive the 
entire rent but only admitted in good faith 
the superior title of a third person to a 
portion of the lands included in the tenancy. 

I, therefore, hold that no forfeiture was 
incurred. The second appeal will be dismissed 
with costs. 

Appeal dismissed, 

(3) 17 0. 196. 

(4) 20 C. 101. 

(5) 9 0. W. N. 928j 2 0. L. J. 889. 
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MADRAS HIGH COURT. 

Civil Revisiox Petitions Nos. 484 to 486 
OF 1913. 

August 11, 1914. 

Present: — Mr. Justice Hannay. 

M. A. RAJAM AIYANGAR and others-. 

Petitioners 

versus 

MUTHUKRISHNA PILLAI and others— 
Respondents. 

Limitation Act (IX of 1908^, *r. 22— Adding Tt^io 

party ~ Suit hy Managing Director of Company in private 
capacity — Application for amendment of mif as 
Managing Director —Amendment, effect of— New plaint • 
iff, addition of. 

Where a plaintiff orif^inally wucd in his private 
capacity but later on applied for the amendment of 
the relief, asking that a decree in the alternative 
might be passed in his favour as the Managing 
Director of a Conij/any 

Held, that the amendment asked for did not 
amount to adding a now plaintiff within the meaning 
of section 22 of the Limitation Act. 

Held, further, that the amendment had merely the 
effect of altering the ground on which the plaint* 
iff already on record could recover the amount. 

Samiuatha v. Muthayyn, 15 M. 417; 2 M. L. J. 119; 
Peary Mohan Mukerjee v. Narendra Nath Mukerjee, 
32 C. 682; 9 C. W. N. 421; Subramama Aiyar v, 
Suhhu Naidu, 21 Ind. Cas. 421; 25 M. L. J. 452; 14 M. 
L. T. 437, followed. 

Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the Court of the Subordinate 
Judge of Trichinopoly, in Small Cause Suita 
Nos. 1579, 1580 and 1582 of 1912, dated 
the 31st of March 1913. 

Mr. /iSf. T, Srinivasa Qopalachariar^ for the 
Petitioners. 

Mr. 0, Pattabirama Aiyangar, for the Re- 
spondents. 

JUDGMENT. 

In Civil Revision Petition No. 484 of 1913. 

The question is whether the lower 
Court is right in holding that the effect 
of the application by the plaintiff, dated 
28th March 1913, asking that a decree 
in the alternative may be passed in his 
favour as Managing Director of the Reliance 
Company, Limited, (he having sued in his 
private capacity in the first instance) was to 
add a new plaintiff after the right to sue 
had become barred by limitation. I do not 
think that that view can be supported. The 
Company was not in fact added as a party, 
but thereby the capacity in which the plaintiff 
sued was sought to be altered. This would 
not, in my opinion, be equivalent to adding 
a new plairttiff so as to admit of the terms 
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of Article 22 of the Limitation Act being 
applied to the case. The principle of the 
cases cited by the petitioner {_i^am,{natha v. 
Miithayya (1), 'Peary Mohan Mukerjee v. 
Narendra Nath Mukerjee (2) and Snbrammiia 
Aiyar v. Suhhn Naidu (8)] appears to 
support the view I take. The alteration, if 
allowed, merely had the effect of altering 
the ground on wljich the plaintiff already 
on record could recover the suit amount. 

I, therefore, set aside the decree of the 
lower Court, direct the amendment prayed 
to be made and order that the suit be dis- 
posed of anew after hearing such evidence 
as may be adduced on botli sides. The 
respondent will pay the petitioners’ costs of 
this petition. 

In Civil Revisions Petitions Nos. 4S5 and 
486 OF 1918. 

Following the decision in Civil Revision 
Petition No. 484 of 1918 and for the 
like reasons recorded in the judgment 
therein, I set aside the decrees and direct 
the amendment prayed to be made and 
order that the suits be disposed of anew after 
hearing such evidence as may be adduced on 
both sides. The respondents will pay the 
petitioners’ costs of these petitions. 

PetiUom allowed, 

(1) 16 M. 417; 2 M. L. J. 1 19. 

(2) 32 C. 682; 9 C. \V. N 421. 

(3) 21 Ind. Can. 421; 25 M. L. J. 452; 14 M.L T. 437. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 15 op 1911. 
May 6, 1914. 

Present: — Mr. Hayward, J, C., and 
Mr. Crouch, A. J. C. 

KHUSHIRAM POHUMAL and others— 
Dependants — Appellants 
vei'sus 

GH ANSI! AM DAS and another — 
Plaintiffs — Respondents. 

Decree^ suit to xef axide — Fraud - Party, what to 
Iprove. 

A decree obtaincrl by fraud can bo set aside 
only by showing tliat the Court wliicli passed the 
decree was not rnoroly mistaken but misled. 

Dachess o/ A/ case, 2 Smith’s Loading Cas. 
731; 1 Leach P. (J. C. 146; 1 East P.C. 468; 34 H. L. Jo! 
665; 20 How. St. Tr. 537, referred to. 

Appeal from the decree of the Sub-Judge, 

Sukkur. 

Mr. Bipchand Chandnmal, for the Ap- 

pellants. 

Mr. Dipchand T, Ojha, for Respondent No. 1. 


[1914 


JUDGMENT. 

Crouch, A. J. C. — Plaintiff and plaintiff’s 
cousin Mulchand and Khilumal defendant 
No. 8 were joint owners of a certain 
property at Shikarpur, the plaintiff being 
owner of irtli share, Mulchand of ^th and 
defendant No. 8 of one-half. In Suit 
No. 749 of 1906 defendants Nos. 1 and 
2 obtained an parte decree against 

the plaintiff for specific performance of 
an alleged contract to sell his own ith 
share and also tlie share of Mulchand. 
The present suit was filed for a declara- 
tion that the e.v parte decree was a nullity 
ina.smuch as the service of summons 
had not been effected and the decree had 
been obtained by fraud, and for partition 
and posses.sion of the plaintiff’s l/4th share. 
It has been found by both the lower 
Courts that the plaintiff was not served 
with the summons and that the ex parte 
decree was obtained by a false representa- 
tion that a sale had been effected. The 
relief asked for was granted. Defendants 
Nos. 1 and 2 have liled this appeal. 

It is contended on behalf of the appellants 
that a decree can be set aside on the 
ground of fraud, only when the fraud 
practised is such that the other side 
was thereby prevented from placing his 
case before the tribunal which was called 
upon to adjudicate upon it in the way 
most to his advantage. The principle so 
enunciated rests on an obiter dictum of 
James, L. J., in Flower v. Lloyd (1) and 
cited obiter by Pethoram, C. J., in Mahomed 
(jrolah V. Mahomed Snlliinan (2). But the 
principle has never been laid down in any 
decision reported either in the Indian or 
in the English Law Reports; it was dis- 
cussed, but not accepted, in Lakshmi 
Charan Shaha v. Nnr Ali (3). 

The leading case on the subject is the 
Duchess of Kingston's case (4), where it 
was held that a final decree could not 
be impeached from within, but was im- 
peachable from without; although it is not 
permitted to show that the Court was 
mistaken it may be shown that it was 
misled. Fraud is an intrinsic collateral 

(1) (1878) 10 Ch. D. 327; 39 L. T. 613; 27 W. R. 
496. 

(2) 21 C. 612 at p. 619. 

(3) 11 Ind. Cas. 626; 38 C. 936; 16 C. W. N. 1010. 

(4) 2 Smith’s Leading Cas. 731; I Leach P. C. C. 
146; I East P. C. 468; 84 H. L. Jo. 666; 20 How. St, 
Tr. 637. 
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act which vitiates the most solemn pro- 
ceedings of the Courts of Justice.” The 
rule so expressed is embodied in section 
44 of the Indian Evidence Act, and under 
this section plaintiif ^could prove that the 
decree was obtained by fraud. 

As fraud is infinite in its varieties, the 
Courts of Equity have always refused to 
define it. Nor has it been defined for the 
purposes of the Indian Evidence Act. Hut 
a sufficient definition was, liowever, fur- 
nished by Lord Cairns in Patch v. Ward 

(5), cited in Mahomed Golah v. Mahomed 
BulUman (2), who declared that “the fraud 
must be actual fraud such that there 
is on the part of the person chargealde 
with it the mahis animm, putting itself 
in motion in order to take an undue ad- 
vantage of some otlier person, for the 
purpose of actually and knowingly defraud- 
ing him.” 

No suit can bo entertained to set aside 
a decree where the only question submitted 
is one that could have been, and should 
have been, dealt with under Order IX, 
rule 13, Khagendra Nath Mahafa v. Pran 
Nath Roy (6). 

The question, where is litigation to end 
if any judgment can be set aside by a 
fresh action and by merely proving by 
new evidence that perjury had been com 
mitted in the first action? is answered by 
the Duchess of Kingston's case (4) and 
by section 44 of the Evidence Act. The 
circumstances must be such that the Court 
was not merely mistaken but misled; the 
circumstances must be such that it can 
fairly bo said that the decree was actually 
obtained bj- fraud. No hard and fast 
limitations can bo set down; but it is 
certain that a decree can be set aside 
which has been obtained in a suit which 
is in its very foundations false» which 
has been obtained directly by false allega- 
tions of fact constituting the very cause 
of action, deliberately put forward for tlie 
purpose of deceiving the Court and defraud- 
ing the defendant. On the other hand it 
is also certain that, when a decree has been 
obtained by means of evidence challenged by 
the other side and duly weighed by the 
Court before acceptance, the decree cannot 

(6) (1867) 3 Ch. 203j 18 L. T. 134; 16 W. R. 441. 

(6) 29 C. 395; 4 Bom. L. 363; 6 C. W. N. 473; 29 I. 
A. 99 (P. 0.). 


be set aside merely on the ground that 
such evidence can be proved to be faLse. 
Hetween these two extremes there must be 
many cases which come near the border 
line ; the Court must decide in each case 
whether or not the line has been passed. 

The present case comes clearly within 
the first class. The whole suit was 
fraudulent: the Court was deliberately and 
intentionally misled into believing that 
the suit liad a firm and true foundation. 
The fraudulent statements wore the direct 
and immediate cause of the plaint being 
entertained, of the case being heard and of 
the decree being granted. 

I would, therefore, dismiss the appeal 
with costs, 

Hayward, J. C.— T mneur. The question 
raised is one of considerable difficulty. It 
has been discussed with commendable 
ability by the learned Pleaders on either 
side. It would appear at first sight that 
the only fraud justifying setting aside a 
judgment would bo fraud which prevented 
the parties fi'orn placing their case properly 
before the Court, as stated in the case 
of Mahomed trolah v. Mahomed Sidliman 
(2). This decision was, however, not accept- 
ed in the case of Venkattappa Naidk v. 
Subha Naich (7) where it was stated that 
fraud inherent in the evidence would be 
sufficient ground for the interference of 
the Court. It was, however, apparently con- 
sidered that tlie fraud must be limited, as stated 
in tlie case of Mahomed Golah v. Mahomed 
Sulh’mau (2), in the case of Tika Bam v. 
DaulatBam (8). There it was held that fraudu- 
lent non-service of summons was good ground 
for the interference of the Court. It was, 
however, not necessary in this case to 
consider the more general proposition. It 
was held expressly that the fraud necessary 
was not so limited in the case of Lakshmi 
Charan Shaha v. Nur AU (3), where it was 
stated that whatever the nature of the 
fraud might be it would be sufficient, if 
established, to justify the re-opening of the 
whole case by the Court, This difficult 
matter has recently been fully discussed by 
Jenkins, C. J. in the case of Nanda Kumar 
V. Bam JiLan (9). He stated there that 

(7) 29 M. 179; 16 M. L. J. 59. 

(8) 4 Ind. Cas. 596; 32 A. 145; 7 A. L. J. 74. 

(9) 23 Ind. Cas. 337; 18 0. W. N, 681 at p. 688; 19 
C. L. J. 457; 41 0. 990. 
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the jurisdiction to impugn a previous 
decree for fraud was beyond question and 
expressly recognised by section 44 of the 
Evidence Act and was confirmed by a long 
line ofa uthorty; but it was a jurisdiction 
to be exercised with care and reserve and 
that the fraud must be established by proof 
before the propriety of the prior decree can 
be considered by the Court. He then 
pointed out that there was an important 
distinction between ex parte decrees and 
contested decrees, and observed that a very 
heavy burden would lie upon the party 
endeavouring to set side a contested decree 
of a Court. 

Now the facts established in this case are 
that there was an ex parte decree. No actual 
notice was given to the other party absent 
at the time in Afghanistan. It was shown 
by evidence that there was no agreement 
of sale whatever between the parties which 
was the very foundation of the decree. It 
seems to me that these facts were suflBcient 
to justify the finding of frauds by the 
lower Court. It is important' to notice 
that the decree was an ex parte decree 
and that, therefore, it was necessary and 
] . ■ (consider whether there had or had 
not been an agreement of sale in order 
to decide whether there had been fraud. 
It might have been different had the 
question of agreement of sale been fully 
litigated between the parties in the contested 
case. Then the mere fact that perjury 
had been committed would, no doubt, not 
have been suflicient to discharge the heavy 
burden of proving fraud lying upon the 
party alleging the fraud and to justify 
the setting aside of the previous decree of 
the Court. 

The appeal must, therefore, be dismissed 

with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 556 op 1918. 

September 8, 1914. 

Present: — Mr. Justice Hannay. 
PALANIAPPA MUDALI and another— 
Vendees — Petitioners 
versus 

The OFFICIAL RECEIVER of 
TRICHINOPOLY and another — 
Respondents. 

Provincial Inmlvency Act (III of 1907>), 36, 46 

(1) Sale to d' fraud creditors^ validity of --Part pay* 
nienf oj conniderafion - Vendor and vendee nearly 
related Vendor permitted to retain possession Vendee^ 
fraudulent intent of. 

Where au insolvent oxocutos a sale-rtood in favour 
of his relations in order to defraud his creditors and 
retains possession of part of the property sold, an in- 
tent to defraud should bo imputod to the vendees also, 

Qoiml V. Bank of Madras, 16 M 397; 3 M. L. J. 197, 
distinguished. 

A sale made with intent to defraud creditors is 
wholly void, even where there has been part pay- 
ment of considemtion. 

Chidambaram Chetiiar v. 8anii Aiynr, 30 M. 6j 
16 M . L. J. 427; 1 M. L. T. 351, followed. 

Petition, under section 46, clause (1), 
proviso, of the Provincial Insolvency Act and 
under section 15 of the Indian High 
Courts Act of 1861, praying the High Court 
to revise the order of the District Court 
of Trichi nopoly, in Civil Miscellenous 
Appeal No. 44 of 1912, preferred against 
that of the District Munsif of Namakkal, in 
Insolvency Petition No. 1 of 1911. 

Messrs. T. Uangachariar and K. S, Ganesa 
Aiyar, for the Petitioners. 

Mr. S, T. Srmivasa Gopalachariar, for the 
Respondents. 

JUDGMENT. — In connection with the 
insolvency of one Chidambara Mudali, the 
Official Receiver of Trichinopoly applied to 
the District Munsif of Namakkal under 
section 36 of the Provincial Insolvency Act 
to have two sale-deeds executed by the in- 
solvent and others annulled. The District 
Munsif, however, refused to annul the sale- 
deeds bolding that they had been effected 
bona fide and for valuable consideration. 
The sale-deeds were executed by the 
insolvent, his father and grandfather and 
covered the whole of the family property, 
one deed (Exhibit A) relating to the 
lands and the other (Exhibit B) to the 
family house. 

In appeal the District Judge, while 
finding that the consideration for the sales 
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recited in the deeds {viz., Rs. 2,500 in 
Exhibit A and Rs. 700 in Exhibit B) was 
adequate, held that it had not been proved 
that more than Rs. 1,736 had actually been 
paid in the former case and Rs. 94 in 
the latter. On a consideration of certain 
statements made by the insolvent himself 
as well as on certain other facts found, 
namely, that the insolvent and the vendees 
were nearly related, that the insolvent was 
bankrupt at the time of sale and that the 
vendors were permitted to retain possession 
of the family house, the District Judge 
concluded that the sales were effected to 
defraud creditors and annulled them. 

This petition is brought under section 
46 (1), proviso, of the Provincial Insolvency 
Act to revise the District Judge’s order. 
The vendees are the petitioners and they 
contend that the District Judge has erred 
in law in failing to consider and decide, 
with reference to section 36 of the Provincial 
Insolvency Act, the question whether the 
vendees under Exhibits A and B were pur- 
chasers for valuable consideration and in 
good faith and, secondly, because he annulled 
the sales as regards the interests of the 
father and grandfather of the insolvent, 
though these persona had not been adjudicat- 
ed insolvent and were not before the 
Court. 

As regards the first point, the case of Gopal 
V. Bank of Madras (1) is cited in support 
of the contention that the mere fraudulent 
intent of the vendor cannot avoid the sales 
if the purchasers were free from fraud. 
Tlie construction souglit to be put upon the 
finding of the District Judge is that he 
found fraud only on the part of the vendors. 
I do not think that that is the correct con- 
struction of the finding. It seems to mo 
that, although the District Judge has not 
found in so many words that the purchasers 
under Exhibits A and B were not purchasers 
in good faitli, that is in fact the plain 
meaning of his conclusion. His finding is, 
in eifect, that the vendors and vendees being 
closely related effected the sales in order to 
defraud creditors, and it necessarily follows 
from that finding that the vendees no less 
than the vendors were actuated by fraud. 

I see no reason, therefore, to interfere in 


revision upon the first ground put forward. 

As regards the second point, the finding 
that the sales were effected to defraud 
creditors renders the sales wholly void, 
even though there may have been part 
payment of consideration {^Chidambaram 
Chettiar v. Sami Aiyar (2)]. The District 
Judge was, therefore, not in error in annuli - 
ing the sales as a whole. 

The petition is also brought under 
section 15 of the High Courts Act, There 
is no question of jurisdiction in the case 
that I can see. 

The petition is dismissed with costs. 

Petition dismissed, 

(2) 30 M. 6; 16 M. L. J. 427; 1 M. L. T. 351. 


SIND JUDICIAL COMMISSIONER’S 

6ouiit. 

First Civii. A.^'^eal No. 13 oe 1911. 

May 6, 1914. 

Present: — Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 

MIR MAHOMED KHAN and others — 
Plaintiffs — Appellants 
versus 

POHUMAL MOTUMAL and others — 
Defendants — Respondents. 

Arhitmtion—Iteferenn’ by peifioii with limited rights 
of aJienntion 8ind Incumbered Estates Act (XX of 
1880, 28->4.M.'ar(Z in excess a f delegated authority, 

whether permissible. 

Tho powers of an arbitrator aro strictly limited 
to the authority which has been duly delegated to 
him by the parties through the reference; and he 
cannot, by his award, accomplish a legal act beyond 
the powers of those from whom he receives his 
authority. 

Mr. E. BaymonJ, for the Appellants. 

Mr. Wadhumal Oodaram, for Respondent 
No, 1. 


(1) 16 M. 397; 3 M. L. J. 197. 
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JUDGMENT. 

Crouch, A. J. C. — I concur in the final 
order passed. When a persoi^i is in possession 
of property in respect of which his 
rights of alieucation are limited under 
section 28 of Act XX of 1881, ho cannot, 
by a reference to arbitration, confer on 
the arbitrator an authority to alienate a 
more extensive interest in the land than 
he himself has. The powers of an arbitrator 
are strictly limited to the authority which 
has been duly delegated to him by the 
parties through the reference; and he 
cannot, by his award, accomplisli a legal 
act beyond the powers of those from whom 
he receives his authority. If the award 
be made a decree of the Court, it does 
not thereby acquire a wider operation; 
the only effect is to strengthen the mode 
of enforcing it. 

Under section 94 of the Indian Trusts 
Act a person having possession of property, 
but not having the whole beneficial 
interest therein, must hold the property 
as constructive trustee for the beiiefit of 
the persons having such interest; and 
anybody who takes the property with 
notice of such trust takes subject to it. 
Even if it be assumed that the Court 
can, under certain circumstances, alienate 
the full ownership in property to which 
section 2.8 has application, it cannot 
properly or legally do so if it has had 
notice of the constructive trust. 

As I find it difficult to conceive any 
case in which an involuntary alienation 
through the Court could effectively 
transfer an interest which tiie judgment- 
debtor had no power to tninsfer, I am 
unable to express concurrence with the 
view expressed in this Court’s preliminary 
judgment that section 28 does not include 
an involuntary alienation through the 
Court. 

Hayward, J. C. — The appellate order 
stated that the words “alienation made 
and granted by such a zenuiidar"' in the 
section appeared to include only voluntary 
alienation by the parties. But there was 
the further question to be disposed of, 
whether the alienation was not really a 
voluntary alienation collusively clothed, for 
the purpose of avoiding' the section, in 
the form of an involuntary alienation 


through the Court. The following issue 
was sent down for trial: 

“Whether the proceedings leading up 
to the award and decree were collusive 
and whether Hayatkhan intended there- 
by to alienate the property in the suit 
to the defendant Pohumal contrary to the 
provisions of section 28 of the Incumbered 
Estates Act of 1881?” 

The District Judge has found that there 
was no collusion nor any intention to 
defeat tlie provisions of section 28 of the 
Act. But it has been contended that 
this finding was not justified by the facts, 
and it appears to me that there is a 
considerable force in the contention. The 
reference to arbitration was extremely 
vague, and all that can be gathered from 
it was that some amount of money was 
due by Hayatkhan and that it Avas 
proposed to give in exchange certain land 
belonging to Hayatkhan; but there was 
no specific mention of the nature of the 
dispute with regard to the amount of 
money said to be due nor with regard 
to the land. The Avit nesses subsequently 
examuied stated that Hayatkhan had no 
intention of disposing of more than his 
life-interest in the land. If that were so, 
it is difficult to understand why no mention 
of that limitation Avas made in the award. 
That document purported merely to settle 
the amount due namely, Rs. 4,400, and, 
in its own words, to make the defendant 
the owner of the land. That aAvard has 
bean signed by the parties and the 
arbitrators, but no hint has been given 
in the award, or the proceedings, as to 
what was the nature of the claim to the 
land referred for the decision of the 
arbitrator. The award was then made a 
decree and possession given through the 
Court. No scrutiny appears to have been 
made of the proceedings to ascertain 
whether there had really been a hona 
fide arbitration, as now required of all 
Judges by section 37, Chapter V, of the 
Sind Courts Civil Circulars. 

The District Judge’s view cannot, in my 
opinion, be supported on these facts. 
There is, in my mind, no doubt whatever 
that the alienation was to all intents and 
purposes an alienation by Hayatkhan and 
that the matter was practically settled 
before the protended arbitration. The 
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proceedings were merely a collusive endeavour 
tn avoid the limitation imposed by law 
on Hayatkhaii’s ownership. The alienation, 
therefore, being an alienation by the 
zmiindar and not an involuntary aliena- 
tion through the Court, could have no 
effect on the land after Hayatkhaii’s 
death, in view of the provisions of section 
28 of the Incumbered Estates Act, 
1881. 

It has been contended, on the other 
side, that, if that is so, at all events 
they are entitled to compensation for 
their Rs. 4,400 under section 65 of the 
Contract Act. Tliat section, however, does 
not appear to be applicable, as held in 
the similar case of Mir Mahomed walad 
Hayat Khan v. Khnbomal walad IHnomal (1). 

It seems to me, therefore, that the 
decree of the District Court must bo 
reversed and a decree granted for 
possession of the land and an inquiry 
directed into the mesne profits from the 
date of suit upto the date of recovery 
of the po.ssession witli costs throughout. 

Appeal allowed. 

(1) 21 Ind. Caa. 517, 7 S. L. R. 58. 


MADRAS HIGH COURT. 

Second Civil Acpeal Xo. 918 oe 1912. 
August 26, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

RAMA KAVUNDEN and others— 
Defendants — Appellants 
i^ersns 

KURUTHASAWMY NAICK and others— 
Plaintiffs — Resi’ondents. 

Hhnlu Law Alienation hy widow of whole or part of 
hiinhcunVs estate — Reversioner^s consent, nature o/’—* 
Bona fide. 

The consent of the noxt reversioner to an 
alienation made by a Hindu widow should be 
hona fide whether the alienation is of the entire 
estate of her husband or only a part of it. 

Rangappn Naikv. Kamti Naik, 31 M. 366; 3 M. L. T. 
355; 18 M. L. J. 309 (F. B ), followed. 


Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 428 of 1910, preferred against that 
of the Court of the Additional District 
Munsif of Madura, in Original Suit No, 
210 of 1910. 

Mr. K. Balamuhunda Aiyar, for the Appel- 
lants. 

Mr. T. Animainatham Fillai, for the Re- 
spondents. 

JUDGMENT. — In this case the consent 
of the next reversioner to tlie alienation has 
been found not to have been given in good 
faith. It is argued that as the alienation 
covered the entire property which the widow 
succeeded to after the death of her husband, 
the question of bonafides has no bearing upon 
the matter. No authority has been quoted 
for the proposition that where the widow 
alienates her entire property, the question 
that the consent of the reversioner to this 
alienation was obtained mala fide is not an 
element to be considered. We are unable 
to see on what principle a distinction 
between partial and total alienation can be 
sustained in this respect. We agree with 
the statement of the law contained in 
Mayne’s Hindu Law, pargraph 639, that the 
consent should have been given bona fide 
in either case. See also Uangappa Naik v. 
Kamti Naik (1). This is the only point 
argued before us. The District Judge is right 
in rejecting tliis contention. We dismiss the 
second appeal with costs. 

Appeal dismissed. 

(1) 31 M. 366; 3 M. L. T. 355; 18 M.b.J. 309 (F.B.). 


CALCUTTA HIGH COURT. 
Ordinary Oriotnal Civil Jurisdiction 
Application. 

May 28, 1914. 

Present: — Mr. Justice Chaudhuri. 

Ju the matter of The INDIAN ARBITRA- 
TION ACT. 

In the matter of ARBITRATION Between 
NABIN CHANDRA SAHA — Plaintiff 

versus 

SINCLAIR MURRAY & Co. — Defendants. 

A rhitration — A ward — Snhni ission b y contract — Farid 



&52 


INDIAN CASKS. 


[lOU 

NABIN CHANORA SAHA f. S1KCI.AIR MCRBAY & CO. 


refusing to do anything^ right oj — Award in cJttcess of 
claim - Jiemtssion oJ award. 

In the contracts entered into between the parties 
it was provided that all disputes arising: out of those 
contracts shall be referred to the arbitration of the 
Bengal Chamber of Commerce, whose award shall bo 
considered binding. When a dispute arose and was 
referred to the Chamber by one party, tlie other 
party, although repeatedly written to, deliberately 
refused to do anything: 

Held, that the arbitrators were not bound to further 
give him an opportunity to bo heard. 

Ganges Manufacturing Co, v. Indra Chand, 33 C. 
1169, referred to. 

Where the award is in excess of the claim, the 
Arbitrators act beyond their jurisdiction and the 
award cannot be sustained and should bo remitted 
for ro-coiislderation. 

facts. — T here were two contracts, both 
dated the 3rd April 1913, by which Nabin 
Chundra Saha sold and Sinclair Murray and 
Co. purchased certain bales of jute, 500 
under the first contract and 1,000 bales 
under the second contract, at the rates and 
on the terms mentioned in the contracts. It 
was agreed that any dispute arising out of 
these contracts was to be referred to the 
arbitration of the Bengal Chamber of Com- 
merce, whose decision would be binding. 
The plaintiff having failed either to deliver 
the goods or to pay the difference between 
the contract rate and the market rate, the 
defendants referred the matter to the arbitra- 
tion of the Chamber of Commerce. On the 
20th January the Registrar of the arbitra- 
tion tribunal wrote to the plaintiff asking 
him for a statement of his case. No reply 
was received and the Registrar wrote again 
on the 5ih of February informing him that 
if his statements were not received by the 
12th of February, the arbitration would be 
proceeded with ex parte. No reply was 
sent to that letter and on the 20th of 
February two awards were made in tlie two 
contracts and those were sent to tlie 
Registrar of the High Court for notification 
and for filing. Proceedings were taken by 
Sinclair Murray and Co. in respect of these 
awards and notice under Order XXI, rule 37, 
clause(t), was sent in each case to the plaintiff. 
The plaintiff took objection to the award on 
the ground that the Rules of the Bengal 
Chamber of Commerce were ultra vires and 
illegal; that he was not given any notice as to 
the time and place of bearing by the arbitra- 
tors appointed by the Chamber and that the 
names of such arbitrators were never disclosed 


to him to ascertain whether they were fit and 
proper persons to conduct the arbitrations 
which, plaintiff alleged, were against the 
public policy. 

A Rule was issued on behalf of the plaintiff 
against the defendants to show cause why 
the awards of the Bengal Chamber of Com- 
merce should not be set aside on the above 
grounds. 

Messrs. S, P. Sinha and Langford JameSy 
for the Defendants, appeared to show cause. 

Messrs. B, Chakravarti^ A. N, ChaudhuH and 
B. K, Lahiri appeared for the Plaintiff in 
support of the Rule. 

Mr. Sinhai — As regards the first objection 
that the rules were ultra vires or illegal, the 
plaintiff does not specify which of the rules 
were ultra vires or illegal and 1 ask your 
Lordship to call upon the other side to say 
which of the rules of the Chamber were 
ultra vires or illegal. Thousands of cases 
had been decided under those rules and those 
that had come up before the Court, their 
Lordships had refused to interfere with. 
The rules were rules framed under the 
ordinary principles of justice and unless the 
party could show that the arbitrators violated 
any of the elementary rules of justice, they 
had no complaint. 

The case of Ganges Manufactunng Co, 
V. Indra Chand (1), decided by Mr. Justice 
Harington, is on all fours similar to the 
present case, except with the distinction 
that in the present suit there was no alle- 
gation made that the plaintiff was not 
bound by the rules in the sense that he 
did not know of them or that he did not 
contract on the basis of those rules. What 
I rely upon is the agreement to refer the 
dispute to the Chamber and to abide by the 
decision in accordance with their rules. He 
may be wise or foolish enough to enter into 
the agreement. But once he has entered 
into the agreement he must abide by the 
rules. No case has been made for want of 
knowledge of the rules. As a business man 
he knows that the rules would not be 
inconsistent with common sense and the 
principles of justice. 

As to the next objection that no notice was 
given to the parties of the time and place 
of meeting, the petitioner absolutely refused 

(1) 33 0. 1169, 



Vcl. iixv3 INDIAN dASDS. 963 

NABIN CHANDRA SAHA V. SINCLAIR MUBRAT & CO. 


to have anything to do with the arbitration. 
He ignored the letters that were written 
to him. Mr. Justice Woodroffe had held 
that if a party refused to have anything to 
do with the arbitration, there was no question 
of fixing a time or place. The petition did 
not allege that if there had been any further 
notice he would have appeared. His inten- 
tion was to ignore the arbitration of the 
Chamber, and under those facts and the 
inferences arising out of those facts could 
he be held to be damnified by the action of 
the Chamber? He could not say he has been 
prejudiced because he ignored the Chamber 
altogether. 

The next objection is that the names of 
the arbitrators were not notified. But this is 
only following the Rules of the Chamber. The 
scheme of the rules was this, that the Registrar 
drew up a list of persons, either members of 
a firm or partners, who were willing to act 
as arbitrators in disputes which were referred 
to the Chamber. When that list is drawn 
up of possible arbitrators and a specific 
dispute is referred to the Chamber, the 
Registrar chose from that list two or three 
arbitrators according to the terms of the 
agreement. He was not bound to disclose 
those names to the parties, but the Registrar 
might, in his discretion, on being asked, 
disclose the names. 

I am confident your Lordship will not 
interfere in this matter. The plaintiff has 
not made out a case that the award was 
improperly procured; he has not made out a 
case that it was bad on the face of it. The 
only grounds alleged were that it was an 
irregular procedure and the non-disclosure of 
names, and I have endeavoured to show that 
the plaintiff has throughout refused to do 
anything with the arbitration. There is no 
substance in the complaint and it was only 
when the plaintiff was threatened with arrest 
and imprisonment in execution of the terms 
of the award that he came forward with 
those objections. 

Mr. Ghahravarti : — The first point which I 
take is that the clause in the contract 
that disputes shall be referred to the arbi- 
tration of the Chamber’) is bad, seeing that it 
was directly opposed to the provisions of the 
Indian Arbitration Act. The Act, he said, 
did not contemplate submission to the 
9«rbitratiori of a fluctuating body like the 


Chamber. According to section 6 of the 
Act, the scheme of the Act was the appoint- 
ment of one single arbitrator and if there 
were two, an umpire was to be appointed. 
My argument is that the reference in the 
clause in the contract was as to individuals 
and not to corporate bodies. Assuming the 
meaning placed on this clause by a proce.ss 
of interpretation to be that the contract 
intended that the Chamber was to nominate 
an arbitrator, then they were not to appoint 
more than one person. There was no 
indication that they were to appoint more 
than one person. The Chamber of Com- 
merce were ascribing to themselves powers 
for ousting the authority of the King’s Court. 
It might be perfectly true that where there 
was a bargain that bargain had to bo respect- 
ed, but to tliat bargain a further condition 
had to be attached and it was this; when a 
bargain came to be enforced and it appeared 
that that bargain was unfair and unjust and 
opposed to natural justice, the Court would 
refrain from rendering the assistance that 
was sought for the enforcement of that 
bargain and for upholding the award by 
means which did not commend itself to the 
sense of justice of the Court. That is the 
principle we have relied upon in Lord 
Moulton’s words that a bargain of this 
character must be taken with a further 
unwritten condition that' if" in point of fact 
the man comes into Court for the purpose 
of enforcement of it, the Court will look 
into the whole matter and decide whether 
contra hoyios mores it was opposed to the 
principles of natural justice: as to whether 
it was fair and square or it was a travesty of 
the doctrine of arbitration. 

The Rules of the Chamber are against all 
fairness and justice and are simply oppres- 
sion practised by one community over another. 
The rules do not disclose the names of the 
arbitrators, they do not ask the parties to 
attend, nor do they inform the parties when 
and where they are going to sit. The rules 
do not provide for the parties to be heard or 
to give evidence. If I desire to give 
evidence I won’t be heard: there is no rule 
under which I can make an application to be 
heard. Thus the rules being absolutely 
opposed to the Arbitration Act and also to 
the principles of natural justice, when an 
attempt is made to enforce an awai'd come to 
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under these rules, the Court has jurisdiction 
for the purpose of seeing whether the award 
ought to be enforced or whether it was 
repugnant to all sense of fairness and 
natural justice. 

Applying the principle of the case of 
Jackson v. Barry Railway Go, (2) 
to this case, the position is this, that I 
am absolutely untrammelled by the Rules 
of the Chamber. The Chamber was 
mentioned in the clause of the contract for 
the purpose of nominating an arbitrator 
under the law, the arbitration to be com- 
menced and concluded under the law. The 
other side came forward and said the plaint- 
iff in point of fact agreed to be guided by the 
Chamber’s Rules. Upon that the plaintiff 
turns round and says that in point of fact 
the rules were absolutely bad, because they 
did not provide for the ordinary principles 
of natural justice that a man ought to be 
heard. The arbitrator should bo ready to 
listen to argument after which ho should 
come to a fair decision. But here the whole 
principle is a principle of secrecy: the 
arbitration takes place behind a screen and 
all communications between the arbitrator 
and the disputants should be carried on 
through a Registrar and no person allowed 
to go before the tribunal and be heard. 

Mr. Langford JamoSj in reply: — The point 
raised by Mr. Chakravarti that the Chamber 
was to nominate an arbitrator was not 
raised in the petition. 

Again, Mr. Chakravarti commenced by 
saying that the Chamber was not a person’ 
and, therefore, could not be an arbitrator; but 
Mr. Chakravarti was wrong. 

With regard to the objection taken that 
the Rules of the Chamber were ultra vires, 
the specific rules to which he referred were 
not mentioned: he did not state which of 
the Chamber’s Rules were ultra vires. 

Lastly, there was nothing in the arbitration 
which was repugnant to all sense of fairness 
and natural justice The whole community 
knew that the arbitrators were a body of 
jute experts who decided these matters and 
gave their decision very impartially. 

JUDGMENT. — This is an application by 
one Nabin Chandra Saha, a merchant, that 
the award purported to have been made by the 

(2) (1893)1 Ch. 238 at p 2i7, 2 R. 207; 68 L.T. 472 . 


Bengal Chamber of Commerce or arbitrators 
appointed by tliem, dated the 25tli March 
1914, and filed on the 27th March 1914, 
should be set aside and that Messi’s. Sinclair 
Murray and Co., respondents, should be 
restrained from enforcing the same. The peti- 
tion mentions the award in the singular 
number, although there are two. This was 
pointed out to the learned Counsel appear- 
ing on belialf of Messrs. Sinclair Murray 
and Ct). and the petitioner asked for leave to 
put in a second petition. Such application 
has l)een filed subject to the objection of the 
other side. There were two contracts enter- 
ed into between the petitioner and Messrs. 
Sinclair Murray and Co., dated the 3rd April 

1913. The contracts contained an arbitra- 
tion clause in these terms: ‘‘Any dispute 
arising out of these contracts shall be referred 
to the arbitration of the Bengal Chamber of 
Commerce, whose decision should be accept- 
ed as final and binding on both the parties.” 
Disputes regarding delivery arose in Septem- 
ber 1913. The respondents submitted 
their difference bills on the 9th September 
1913 and the petitioner having refuvsed 
to pay, tlio respondent, wrote to tljo Re- 
gistrar of tlie tribunal of the Bengal 
Chamber of Commerce on the 16th January 

1914. In their letter they asked that the 

Cham])er was to fix the market rates of the 
31st August and the 3(3th September and 
to award the difference due to them for the 
breach. The Registrar wrote to the peti- 
tioner on the 20th January 1914 about the 
submission made which elicited no reply from 
the petitioner. The Registrar wrote again 
informing the petitioner that lie had been 
directed by the Court constituted to adjudi- 
cate that unless he (the petitioner) sent in 
his case before the 12th of February, the 
arbitration would be proceeded with without 
any further reference. This also elicited no 
reply. On the 14th February the Registrar 
wrote to the petitioner in these terms: am 

directed to state that the arbitration will now 
proceed.” 

The petitioner stated that between the 
6th and the 14th February he was seeking 
legal advice and that ho had done nothing 
His objections were: (1) that the names of the 
arbitrators were not disclosed; (2) that no 
time or place for the hearing was fixed; (3) 
that no opportunity was given to him to 
prove Ids casb; (4) that the arbitrators should 
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not have proceeded with tlio reference 
ex parte-, (5) that the rules were ultra 
vires and illegal; and (6) lastly that the 
award was in excess of tlio claim, that was to 
say that the arbitrators had allowed a larger 
sum and at higher rates than the claim of 
the respondents, which they submitted in 
their difFerence bills. In this application the 
petitioner did not say that he did not know 
the rules, but apparently on receipt of the 
letter from the Ilegistrar ho went to his legal 
advisers and sought their lielp. He could 
then, if he chose, if ho had sutlicioiii grounds 
have repudiated the auihoT'ity of the Bengal 
Chamber to arbitrate or reciuired the other 
party to state as to under what rules, if any, 
or under what manner the Chamber was 
going to proceed. From paragraph 12 of 
the petition it can be inferred that he had 
some knowledge of the rules. Of course, it 
is difficult to come to any conclusion from 
that paragraph as to when ho came to know 
of the rules, but it is clear that although 
he was repeatedly written to, he did nothing 
in the matter and he allowed the persons or 
the Court appointed to adjudicate to proceed 
with the reference. It has been held by Mr. 
Justice Harington in Gatiges Manufactur- 
ing Co. V. Indra Cliand (1) that a person who 
had submitted to an arbitration of this nature, 
must be deemed to have known the rules under 
which the Chamber was going to proceed and 
that he could not be heard to say that he was 
not bound by tlie procedure followed by the 
Chamber, 1 am not prepared to agree with that 
judgment in its entirety. There was no allega- 
tion at all that the procedure which was follow- 
ed was not a regular procedure. So far as the 
proceedings being ex parte there is no ground 
of complaint. The petitioner deliberjitcly 
refused to do anything and there was no duty 
cast upon the arbitrators to furtlier give him 
an opportunity of being heard. 

The serious question in this case, however, is 
as regards the award being in excess of the 
claim. It is clear that the award exceeds the 
amount mentioned in the difFerence bills and 
that the rates allowed by the arbitrators are in 
excess of the rates demanded by the respondents. 
On this point I think that the arbitrators have 
gone in excess of their jurisdiction. E ac- 
cordingly remit the award to the arbitrators 
for ro-consideration. With regard to the costs 
of this application, taking all the circum- 
stances into consideration I think that justice 
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will be met by directing each party to bear 
his own costs. 

Award remitted. 


CALCUTTA HIGH COURT. 
Ordinary Original Civil Jurisdiotion 

APPLrCATIO,N. 

May 28, 1914. 

Present: — Mr. .Justice Chaudhuri. 

Infhe inatter of The INDIAN ARBITRATION 
ACT. 

In the matter of ARBITRATION Between 
A. H. GHAZNAVI & CO. — Plaintiffs 
versus 

BUDGE-BUDGE JUTE MILLS— 

Defendants. 

Arlnfrahon — Aitard made against firm, whether 
had — Contention on conjectural grounds, calw of--- 
Submission to a rhih at ion-- Application to set aside 
award, gioimds of. 

An award is not bad for tlie fact that it was made 
against tho name of a firm witliout ascertaining 
who were tlie parties liable, for the new Civil 
Procedure Code provides for suits against firms in 
the firms’ names 

No value can bo attached to a contention based on 
purely conjectural grounds. 

Where a party has submitted to tho arbitration of 
tho Chamber of (commerce, ho cannot bo allowed to 
Roe the effect of tho award and then come to 
Court to have it set aside, without showing that the 
rules of tho Chamber have not been complied with. 

FACTS. — The plaintifF, A. H. Ghaziiavi, 
had contracted with the defendants, the Budge- 
Budgo Jute Mills, through their agents 
Messr.s. Andrew Yule and Co., to supply to 
the defendant Company 300 bales of jute 
rejections, which he failed to do; and the 
matter, according to the terms of the contract, 
was referred to the arbitration of the 
Chamber of Commerce. The Chamber 
appointed two arbitrators and under their 
rules they did not give notice to the parties 
of the time when the liearing would be taken 
up, nor did they disclose the names of the 
arbitrators to the parties. It was against 
these two omissions that the plaintiff 
appealed to the High Court alleging that it 
was contrary to the spirit of the Arbitration 
Act. 

A Rule was granted on behalf of the 
plaintifF against the defendants to show cause 
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why the decision of the Chamber Arbitration 
should not be set aside. 

Mr. A ref 00 in appeared for the Defendants 
to show cause. 

Mr. R. Das appeared for the Plaintiffs 
in support of the Rule. 

Mr. Avetoom: — It is not incumbent upon 
the Chamber to mention the names of the 
arbitrators, nor under the rules is the 
Chamber bound to mention the time and 
place of meeting. The plaintiff before going 
to arbitration was aware of those rules and 
having contracted to abide by the decision 
of the Chamber it is futile for him now to 
come forward and ask for that decision to be 
set aside. By going to the Chamber and 
submitting to its arbitration, the plaintiff is 
bound by its rules. If the plaintiff wanted 
to know the names of the arbitrators could 
he not have gone and asked for them? But 
he never applied to know the names. 
Again, the Chamber of Commerce has been 
in existence for a great many years and 
has been settling disputes for all these years’ 
and very rarely do these cases come up 
before the Court. The mercantile commu- 
nity have great confidence in the Chamber. 
And the arbitrators are a body of gentlemen 
who are selected by the Chamber for tlieir 
lionesty and integrity. 

Mr. Das. — I am willing to concede that 
the plaintiff must be taken to be bound by 
the Arbitration Rules of the Chamber, but it 
is clear that tlie Chamber cannot import an 
agreement to be bound by rules which go 
c{)ntrary to the spirit of the Arbitration Act. 
The plaintiff is not barred by any rules 
which take away his right under the Act. 
Even if he is bound by the rules, he is entitled 
to get it set aside under the provisions of 
section 14 of the Arbitration Act. Failure 
tb give notice to the parties of the time of 
meeting constitutes misconduct. See Halsbury’s 
Laws of England, Vol. I, page 479. The Rules 
of the Chamber are against the public policy. 
The fact that no notice was given of the hear- 
ing is sufficient to set aside the award. Also 
the fact that the Chamber did not give the 
plaintiff the names of the arbitrators con- 
travene section 16 of the Arbitration Act. 

Mr. Avetoom f in reply: — See In re Mont- 
gomery , Jones ^ Co, and Liehenthal Sc Go, 
(1), in which the Judge makes the 
(1) 78 L. T. 400. 
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following remark: — ‘*I for my part have 
always understood the general rules to be 
that the parties took their arbitrators for 
better or for worse, both as to decisions 
of tact and decisions of law.” 

JLTDGMEN’T. — This is an application by 
Ghaznavi and Co. that an award purporting 
to have been made by the Bengal Chamber 
of Commerce, which was filed on the 17th 
April 1914, be set aside and that the 
Budge-Budge Jute Mills, respondents, be 
restrained from enforcing the same. The 
matter arose upon a contract, dated the 
22nd July 1913. The petitioner sold 300 
bales of jute rejections as sample lot, ship- 
ment at once. There was an option 
provided in these terms : The buyers 
have the option of taking a further 

lot of 1,700 bales on approval of these 
lots and at the same rate.” The contract 
had an arbitration clause in these terms : 
“Any dispute arising in this contract shall 
be referred to the arbitration of the Bengal 
Chamber of Commerce, whose decision shall 
be accepted as final and binding on both 
the parties.” The petitioner did not deliver 
the jute under the contract. Messrs. 
Andrew Yule and Co., as agents of the 
Budge-Budge Jute Mills, wrote to the Re- 
gistrar of what was known as the tribunal 
of the Bengal Chamber of Commerce, dated 
the 10th February 1914, and that letter 
fully set out their case. It appejirs from it 
that repeated letters were written by the 
Mills to the petitioners to which no reply 
was sent. Ultimately the petitioners asked 
for extension of time and it was granted, the 
last extension being up to the 7th of Oc- 
tober. In spite of such extension the delivery 
was not given. The Mills thereupon present- 
ed the difference bills. The payment was 
refused and the matter was referred to the 
Bengal Chamber of Commerce. The buyers 
had tendered to the petitioners Rs. 14,000, 
which was the value of the two thousand 
bales, on the 27th of September. One 
of the disputes between the parties ap- 
parently was that the buyers wore not 
entitled to call for delivery of the 1,700 
bales. It was suggested by the petitioners 
that it was conditional upon the approval 
of the sample lot and the sample lot not 
having been approved, the Budge-Budge 
Jute Mills were not entitled to ask for 
delivery of that lot. The petitioners sent in 
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their case to the registrar of the tribunal 
on the 8th March 1914. Their contentions 
were firstly in respect of the 1,700 bales, 
they asserting that the Budge-Budge Jute 
Mills had no right to call upon them to 
deliver the 1,700 bales. They also contend- 
ed that the market rate ought to be the 
rate of the 3rd October, namely, the last 
date of extension. They also said that 
the evidence ought to be given by the 
Mills that they had purchased against the 
petitioners. The award was made and a 
copy of it was sent to the petitioners and it 
was filed on the 17th of April 1914. 

The application before me was made 
on the 24th April 1914 when a Buie 
nisi was granted. The petitioners objected 
to the award on these grounds, namely, (1) 
that the award was perverse as being beyond 
the scheme of the refei-ence in respect of the 
additional lot of the 1,700 bales; (2) that 
the submission was insufficiently stamped; (3) 
that the names of the arbitrators were not dis- 
closed and, therefore, the petitioners were un- 
able to ascertain if the arbitrators had acted 
fraudulently or in collusion with the other 
side, or if they were otherwise unfit to conduct 
the arbitration; (4) that no umpire Avas 
appointed prior to the arbitrators proceeding 
Avith the reference; (5) that no time or place 
was fixed for the hearing; ((5) that no notice 
of the hearing was given; and lastly (7) that 
the award was made against the name of 
the firm, without ascertaining who were the 
parties liable. On those facts the award Avas 
bad. As regards the objections Nos. 2 and 7 
I need not deal with them as they were 
not argued and in fact objection No. 2 
was expressly withdrawn. As regards the 
last objection about the award being against 
the firm, the Code now provides that suits 
can be instituted against a firm in the 
firm’s name and decrees may be granted 
against a firm in the firm’s name. The 
first ground, I think, is untenable. As re- 
gards the third ground I am of opinion 
that it is not of much value. The peti- 
tioners had plenty of opportunity of as- 
certaining as' to what the arbitrators did 
and had opportunity of knowing their 
names when the award was filed in Court 
and although the award was filed on the 
17th and they made the application on the 
24th, they did not in their petition state 
that there were any grounds for believing 


that the arbitrators had in any way acted 
fraudulently, or that tliey believed that 
the arbitrators had acted fraudulently or 
that there wore any reasons for suspecting 
that they had acted improperly. I am not 
prepared to attach any value to a contention 
of that character on purely conjectural 
grounds. The fourth ground does not seem 
to me to be of much value. As regards 
the fifth and sixth grounds 1 have to 

observe thaf the petitioners did not state 
anywhere that they did not know the 
rules of the Chamber. Further, there is 
nothing before me to show that the rules 
of the Chamber have not been complied 
with. I do not think that a person 
can be allowed to see the effect of 

an award and then come to Court to 

sot it aside. An application of this 

character should not be encouraged. 

I accordingly dismiss the application with 
costs. 

discharged. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 427 op 1913. 
August 26, 1914. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 
MEENAKSHI and others — Plaintiffs — 
Appellants 
versus 

MUNIANDI PANIKKANand another 
— D E pendants — Re sponde nts. 

Hindu, Law —Prostitutes - Inheritance - Succession to 
woman living in adultery - Stridhaaam — Legitimate 
son and illegitimate daughter, contest between Prosti 
tution, effect of - Words, interpretation of - Custom. 

Under the Mitakshara Law the illegitimate children 
have no right of succession except in the case of 
illegitimate sons of SudraiL 

According to the Hindu DaPPf as obtaining in the 
Madras Presidency, the illegitimate daughter of a 
woman who lived in adultery has no right to inherit 
her mother’s stndhanam and a legitimate son is 
entitled to succeed to it in preference to the illegiti- 
mate daughter. 

Thahoor Jeehnath Singh v. The Court of Wards, 2 T. 
A. 163 at p. 165; 23 W. R. 409; 16 B. L. R. 190 
(P. C.), followed. 

Prostitutes are governed by the ordinary Hindu 
Law. The unchastity of a married woman does not 
bring her within the class of dancing girls and she is 
not governed by the law which by custom and prece- 
dent applies to them. 

Venku v. Mahalinga, 11 M. 393 and MuttuTcannu v, 
Paramasarni, 12 M. 214, referred to. 

Ouddati Beddi Ohala v. Oanapati Kandanna, 17 
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Ind. Cas. 422; 23 M. L. J. 493; 12 M. L. T. 467; (1912) 
M. W. N. 1138, followed. 

Prostitution does not sever the tie of kindred 
between a degraded woman and her relations before 
degradation. 

Tai’a Motiee Donsee v. Motee Bennrsee^ 7 Bong. Slid. 
Diw. Adaw. Rep 273 and Mayna Bui v. Uttaram^ 2 M. 
H. C. R. 196, distinguished. 

Suhhnraya Pilhn v. Ramasmi Pillni, 23 M. I7l, 
Sivasafigii v. MinaJ^ 12 ^f. 277, Bhngmtn Koer v. J. C. 
Bose, 31 C. 11 at p. 33; 30 I. A. 249; 7 C. W. JST. 895; 5 
. Bom. L. R. 845; 13 M. L. J. 381; 84 P.R. 1903; 135 P.L. 
R. 1903 (P.C.), Kusurn Kumari Roy v. SatyaRaiiJan Das, 
30 C. 999; 7 C. W. N. 784, Han Lai Sinha v. Tripura 
Charan Roy, 19 Ind. Cas. 129; 40 C 650; 17 C. 
L. J. 438; 17 C. W. N. 679, Sarnn Mo yep Beiva v. 
Secretary of State for India in Council, 25 C 254; 2 0. 
W. N. 97, Mandainm Nammaiya Chefty v. Mandarain 
liruvengadathan Chefty, 18 Ind. Cas. 601; 13 M. L. 
T. 88; 24 M. L. J. 223 at p. 227, Kojiyadu v. Utkshmi, 
5 M. 149, Angammal v Venkata Reddi, 26 M. 509, 
Vednmmal v. Vedanayaga Mudaliar, 31 M. 100; 2 M. 
L. T. 633; 18 M L. J. 70, Narasanna v. Gangu, 
13 M. 133, In the goods of Knmuiey Money Beirnh, 
21 C. 697, Myna Boyee v. Onto ram, 8 M. 1. A. 400 at p. 
425; 2 W. H. (P. C.) 4; 1 Suth. P. C. .T. 452, 1 Sar P. 
C. J. 797; 19 E R. 582; Annayyan v Chinnan, 

5 Ind. Cas. 84; 33 M. 366; 7 M. L. T. 140; 
20 M. L. J. 355; Bhika v. Bahu Vedii Teh, 32 B. 
562; 10 Bom. L. R. 736 and Jagannath Raghunath 
V. Narayan, 7 Ind. Cas. 459, 34 B. 553; 12 Bom. L. R. 
545, referred to. 

It is a well -recognised canon of interpretation, both 
under the English and the Hindu Law, that words 
ought to be construed in their primary sense and mul- 
tiplicity of sense ought not to he attributed to them. 

Bhimacharya v. Ramacharya, 3 Ind. Cas. 750; .33 B. 
45; 11 Bom. L. R. 654; Reg, v. The Poor Law 
Commissioner Jor England and Wales, In the 7natter of 
the Holhorn Union, 6 A. & E. 56 at p. 68; 3 N. & P, 
77; 7 L. J. M. C. 33; 112 E. R. 21 and In re 
Kirkstall Brewery Co., Ld., 5 Ch. D. 535, 46 L. J. Ch. 
424; 37 L. T. 312, referred to. 

Per Seshngiri Iyer, J. — A custom is not immoral 
merely because it regulates rights of property among 
dancing girls 

Qa:ere:-- Whether the illegitimate children can 
come in to intercept the escheat to the Crown? 

Second appeal against tlie decree of the 
District Court of Madura, in Appeal Suit 
No. 323 of 1911, preferred against that 

of the Principal District Muiisif of Madura, 
in Original Suit No. 146 of 1910. 

FACTS. — The suit was one of disputed 
succession to the stridhanam property of 
one Mookkayee, a Hindu widow. By 
her husband F, she had a son M, the 
1st defendant. After her husband’s death, she 
lived with her paramour, the 2nd plaintiff, 
and had by that union a daughter 3f, 

the 1st plaintiff. During the time she 

lived with the 2nd plaintiff she made 
some savings and these form the subject 
of the present litigation. On Mookkayee’fl 
death her legitimate son and her illegiti- 


mate daughter both claimed the exclusive 
right to succeed to her slndlimam. The 
lower Courts held that the legitimate son 
was entitled to succeed to the exclusion 
of the illegitimate daughter. The illegitimate 
daughter and the paramour appealed to 
the High Court. 

Mr. P. Narayatiaswami Iyer, for Mr. 
C. V. Ananthalcnshna Iyer, for the Appel- 
lants : — The deceased was not a concubine, 
she being a married woman. She must, there- 
fore, be treated either as a piostitute or as a 
dancing girl. In either view the illegitimate 
daughter is entitled to succeed in preference 
to the legitimate son. There is no difference 
between dancing girls and prostitutes as 
regards the law applicable to them. In 
both cases the degraded relations succeed,, 
in preference to tlio undegraded relations. 

Tlie following cases were referred to: — 
Tiipnra Charan Banerjee v. Sreemutty Hari 
Mnti Basi (1); Second Appeal No. 1144 
of 1912; Hari Lai Singh v. Tripura Charan 
Boy (2); Mnsammat Maharana v. Thakur Per- 
shad (3); Annayan v. Chinnan (4); Chalakonda 
Alasani v. Chalakonda Eatan Chalani (5); Suh- 
haraya Pillai v. Eamasami Pillai (6); Myna 
Boyee v. Ootarnm (7); ( Ineen-Empress v. Vara 
thappa Chetti (8); Maynn Bai v. Uttararn (9); 
Narasamia v. Gangu (10) and Mandaram 
Nammaiya Ghetty v. Mandaram Tirnvengada- 
than Chetty (11). 

Mr. P. R. Gnnapati Aiyar, for Mr, K, 
N Aiyn Aiyar, for the Respondents: — The 
question of preference between degraded 
and undegraded relations of a prostitute 
does not arise in this case, both the 
claimants being undegraded relations. At 
the time of the death of the deceased 
the appellant was a married woman and 
so could not be regarded as a degraded rela- 

(1) 9 Ind. Cas. 657; 38 C. 493; 16 C. W. N. 807. 

(2) 19 Ind. Cas. 129; 40 C. 650; 17 C. W. N. 679; 

17 C L .1.438. 

(3) 12 Ind Cas. 778; 14 0. C. 234. 

(4) 5 Ind. Cas. 84; .33 M. 366; 7 M. L. T. 140; 20 M. 

L. J. 355. 

(.5) 2 M. H. C. R. 66. 

(6) 23 M. 171. 

(7) 8 M. I. A. 400 at p. 426; 2 W. R. (P. 0.) 4; 1 
8nth. P. C. .T. 452; 1 Sar. P. C. J. 797; 19 E. R. 583. 

(8) 12M.297. 

(9) 2M. H. C. R. 196. 

(10) 13 M. 1,33. 

(11) 18 Ind. Cas. 601; 24 M. L. J. 223 at p. 227; 13 

M. L. T. 88. 
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lation notwithstanding li6r illegitimacy. 
If she is regarded as an nndegraded re- 
lation there is no question, hut that she, 
being illegitimate, will be postponed to 
the legitimate son. 

The law regulating succession to the 
deceased is Hindu Law and not the law 
relating to dancing girls. She was a 
concubine and not a dancing girl or a 
pro.stitute. A Hindu male who has lapsed 
from orthodoxy has been held to be 
governed by the Hindu Law. Bhngwan 
Koer V. J. C. Bose (12). So also a Hindu 
widow who has lapsed from orthodox 
habits does not cease to be a Hindu 
governed by the Hindu Law. By reason 
of her improper haliits the deceased did 
not become degraded, nor could she bo 
expelled from caste on that account. A 
Hindu married woman who leads an immoral 
life is not a dancing girl and the laws 
and rules applicable to dancing girls do 
not apply to her. (hiddati Lleddi Ohala v. 
Odiiopoti Kandanna (13). In tlio Madras 
Bresidency the danc.ing girls form a special 
class governed by special rules. Those 
rules ought not to be appplied to persons not 
belonging to that special class. In Calcutta 
there is no class known as dancing gii*ls 
and there are no special rules governing 
such a class. Hence the Calcutta view that 
dancing girls are governed by Hindu Law 
and that there is no difference in the law 
governing them and prostitutes. An illegiti- 
mate daughter is under no system of law 
an heir. Bhihja v. Balm Vedu Teli (14). She 
may perhaps be regarded as a relation en- 
titled to come in to prevent an escheat to the 
Crown. Ttamchandra Martand aihir v. 
Vtnayah Venkatesli KofJiekar (15). An un- 
chaste woman is not precluded from succeeding 
to her son born before unchastity. So also 
conversely her legitimate son is not precluded 
from succeeding to her. 

There is no equity in favour of the 
illegitimate daughter. The decision in 

(12) 31 C. 11 at p. 30; 33 I. A. 249; 7 C. W. N. 
895; 5 Bom. L. R. 845; 13 M. b J. 381; 84 P. K. 1903; 
135 P. L. R. 1903 (P. 0.). 

(13) 17 Incl. Caa. 422; 23 M. L. J. 493; 12 M. L. T. 
467; (1912) M. W. N. 1138. 

(14) 10 Bom. L. R. 736; 32 B. 562. 

(15) 25 Iiid. Cas. 290; 18 C. W. N. 1164; 27 M. L. 
J. 333; 1 L. W. 831; 10 N. L. R. 112; 16 M. L. T. 447; 
(1914) M. W. N. 835. 


Snbbaraya Billai v. llamasamy Pillai (6), 
in .so far as it lays down that there is any 
such equity, is wrong. There is no dictum 
in the Calcutta decision such as that relied 
upon in Hnbharaya Pillai v. Bamasami Pillai 
(6). The decision in Mandamm Nammaiya 
Chetty V. Tiruvengadathan Chetty (11) is 
no authority for the view that illegiti- 
macy is a ground of preference. If anything, 
it is an authority for the view that legiti- 
macy is a ground of preference. 

JUDGMENT. 

Oldfield, J. — I have had the advantage 
of reading the judgment which my learned 
brother is about to deliver, and concur 
in it. 1 shall, therefore, merely state shortly 
the negative reasons for which I think 
that the appellants’ legal argument must 
be rejected. 

The case, it seems to me, must be 
decided on the broad ground that it is 
for the appellants to show that the illegiti- 
mate daughter of a wonmn, w'ho lived in 
adultery, inherits her si rid liana in ^ over 
which she had full power, in preference 
to her legitimate son ; and that they 
have neither produced any direct precedent 
for such succession nor established any 
principle justifying it. As it is not alleged 
that direct precedent is available, T turn at 
once to the principles put forward. 

Firstly, the appellants contend for the 
application of the law of succession appli- 
cable to dancing girls to the offspring of a 
pro.stitute, .such as they allege the 1st appel- 
lant’s mother to have been. It is not neces- 
sary to decide whether she was one, as the 
appellants contend with reference to Annay- 
van V. Chinnan (4) and the fact that her 
immoral life began after her marriage, or 
was a permanent concubine as the facts 
suggest. Eor the argument must fail even 
as put forward. On the assumption that 
she was a prostitute, there is no authority 
in Madras for applying to her estate the 
law which has been recognised as appli- 
cable to dancing girls solely in virtue of the 
established custom of their caste. Vide 
Venkuv. Mahalinga (16) and Muttnkannu v. 
Paraniasami (17). And I observe here, as 
in connection with the appellants’ other 
contentions, that there is no reason for a 

(16) H M. 393. 

(17) 12 M. 214. 
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liberal construction, the effect of which 
would be to disappoint expectations found- 
ed on legitimacy. 

It was then contended that references to 
daughters in the Mitahshara should be 
read as including all daughters, both legiti- 
mate and illegitimate, and that all alike 
should be preferred to the legitimate son 
as heirs to their mother. But, firstly, 
that is not the primary sense of those 
references and is unauthorised by the rules of 
interpretation recognised by both English 
and Hindu Law. Vide Bhimacharya v. 
jRamacharya (18). And, next, it has not 
been shown how such a substitution can 
be carrried out or logically limited. Should 
it, for instance, be extended to the law 
relating to the daughter’s right to inherit 
from the father in spite of the absence 
of any special provision in her favour, 
such as is available in the case of illegitimate 
sons ? 

Next, there is the argument based on 
the alleged severance of the Ist appellant’s 
mother from her legitimate family owing 
to her unchastity and consequent degrada- 
tion. It is based, first, on an opinion 
of the Pandits in Tara Monee Dossee v. 
Motee Benarsee (19) that the heirs of an 
unchaste and outcaste woman are her 
daughters, born (as the report in the 
next case cited shows) in prostitution, who 
lived with her as prostitutes, not the sons 
of her daughters who had married and 
lived respectably. The priniciple of sever- 
ance is statedly relied on and no doubt 
justified the decision against the legitimate 
family ; but it may be pointed out that 
it involved nothing affirmative in favour 
of the prostitute daughters, defendants, and 
that it was not necessary that it should 
do so when the disqualification of their 
opponents was sufficient for the decision of 
the case. Mayna Bat v. Uttaram (9) dealt 
with competition between illegitimate 
children only, but contains an obiter dictum 
that “in Madras it has never been doubted 
that the children of the prostitute succeeded 
to the property of their mother.” The 
law, however, as it now stands in this 
Presidency, Emust be taken to have been 

(18) 3 lud. Cas. 760; 33 B. 452; 11 Bom. L. B. 664. 

(19) 7 Beng. Sud. Diw. Adaw* Rep. 327; 8 Ind. 
Deo. (o. 8.) 247. 


stated finally in the much more recent 
case of Suhbaraya Pillai v. Eamasami 
Pillai (6). It, no doubt, does not appear 
that there was competition there between 
legitimate and illegitimate issue ; for the 
report affords no description of the defend- 
ants. But the decision is against any 
severance of the degraded wife from her 
undegraded relatives and includes an expres- 
sion of dissent from Sicasangu v. Minal (20) 
in which Tara Monee' s case (19) was relied on. 
The actual decision in Mandaram Nammaiya 
Ghetty V. Tiruvengadathan Chetty (11) is in 
accordance with this view, there being nothing 
in its reference to the rights of illegitimate 
children inconsistent with their postpone- 
ment to all legitimate heirs. 

Lastly, reliance has been placed on the 
observation in Suhbaraya Pillai v. Bamasami 
Pillai (0) that in applying so much of 
the Hindu Law as can, without incongruity, 
be applied either with reference to those 
connected with the degraded person after 
his degradation or, in their absence, to those 
remaining undegraded, the Courts would, at 
all events, be administering those rules as 
rules of equity and good conscience, which are 
the guides in cases not otherwise provided 
for.” This seems to have been entirely obiter. 
For, as stated, it does not appear that 
any party to the case was connected with 
the degraded person after her degradation. 
And I, therefore, feel at liberty to express 
my respectful dissent from it. For, firstly, 
in the absence of any but an expressly 
limited recognition of the rights of illegiti- 
mate children in Hindu Law, it is not, I 
conceive, possible to apply its rules generally 
in their interest without incongruity ; and 
next, i cannot understand how the High 
Court would be following any rule of equity 
or good conscience in doing so or would 
be promoting any other result than the 
mitigation of the disabilities which at pre- 
sent, in some degree at least, deter people from 
the formation of illicit relations. 

The appeal is dismissed with costs. 

Seshagiri IiTKK, J. — The suit relates to the 
property of one Mookkayee. First plaintiff 
is her daughter by 2nd plaintiff ; the 2nd 
plaintiff is her paramour. First defendant 
is her son by her deceased husband, Vairava 
Pannikkan. A feeble attempt was made 
to contest the finding that she was not the 

120> 12 M. 277. 
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married wife of the 2nd plaintiff. It was 
argued that tlie Courts below have not 
given sufficieht weight to the presumption 
arising from continuous coliabitatiori for a 
long time. This con tent iou is untenable. 
The Courts have come to a distinct finding 
upon tlie evidence on record. The finding 
that Mookkayee was only a concubine of the 
2nd plaintiff and that lat plaintiff was 
her illegitimate daughter, is correct. 

It has not boon disputed that the property 
in question represents the savings of Mookkayee 
after she began to live with the 2nd 
plaintiff. The point for decision is whether 
1st plaintiff, the illegitimate daughter, or 
1st defendant, the legitimate son, should suc- 
ceed to this property. Mr. P. R. Ganapathi 
Aiyar, who argued the case for the legitimate 
son very ably, contended that tlie ancient law- 
givers did not contemplate rights of 
succession or inheritance in favour of 
illegitimate children, excepting in a special 
instance to which I shall refer subsequently. 
I agree with him. It is true that in 
Brihat Parasara, Chapter V, the sage says: 

The son, begotten by one of equal caste 
(the illegitimate son), is the offerer of 
pmda of his mother, and is (in every 
respect) a son to her; but he is 
nothing to the begotter, as he is born of 
lust.” 

The son by a slave of a Sudra is 
fulfiller of desire and offers the plmla. 
Twelve sons are mentioned by the Rishis. 
They are offerers of tlie pinda, one after 
another, in the order mentioned.” 

From this Mr. Ghose draws the inference 
* that according to the rule of Brihat Parasara, 
Chapter V, illegitimate as well as legiti- 
mate children inherit the estate of a woman, 
and if it is stndhana there is no reason 
to suppose that the ordinary rule of Hindu 
Law will not apply (J. C. Ghose’s “Princi-. 
pies of Hindu Law,” p. 343). I do not 
think this conclusion follows from the 
citation. It is well established that under 
the Mitakshara system of inheritance the 
offering of spiritual benefits is no index 
to rights of property or to preference. 
It is different under the Bayahkaga. This 
may account for some of the decisions 
passed by the Calcutta High Court to 
which T shall refer later on. I am, there- 
fore, of opinion that this text of Brihat 


Parasara is not indicative of the Sage’s 
view that illegitimate children inherit the 
property of their mother. The learned 
Vakil for the appellants drew our atten- 
tion to a text from Narada Smrifchi in 
which a KaminVs son was mentioned as 
entitled to succession. The passage in 
question enumerates the twelve classes of 
sons to which reference is made by every 
Smriti writer. After the dictum of the 
Privy Council in Thakoor Jeehnath Singh 
V. Thfi. (hurt of Wards (21), which says 
that these texts are no longer regarded as 
binding authorities except in the case of 
adopted sons, it would be fruitless to discuss 
the matter further. I entirely agree with 
what Mr. Ghose says in his book on the 
subject: “it appears that at the time of 
the Rig Veda, probably even before that, 
(twelve kinds) of sons were recogrnized, 

but the Rig Veda says that they cannot 

be accepted’ ” It is at least fully 

three thousand years when all these ano- 
malous sons were prohibited, and the 
extreme purity of Hindu family life es- 
tablished.” 

The one apparent exception to this posi- 
tion is the rule regulating the rights of 
illegitimate children among S^idras, This 
deviation from the ordinary rule is traceable 
more to the theory of marriage among 

Sadr as entertained by the Rishisy than to 
a desire to introduce a special laAv regard- 
ing illegitimate children. According to 
Manu it was permissible for the twice 
born classes to take Sudra wives. The 
“Nishada”, as the offspring of this union 
was called, had certain rights of inherit- 
ance. Brihaspati’s text says that such 
children wore only entitled to mainten- 
ance. Finally, at the time of most of the 
Sraritis, now recognised as giving us 
the law, they were not recognised as 
possessing any legal status. But in the 
case of Sndms, an exception was made*. 
1 am of opinion that this treatment was 
due to the idea that marriage among them 
was not so strictly formal and ceremonial 
as in the case of the higher classes. 
Continuous concubinage was regarded as 
equivalent to marriage, although the 
children of this irregular union did not 

(21) 2 I. A. 163 at p. 105; 23 W. R. 499; 16 B. b. 
R 19J (P. C.). , w 
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rank equally with those with whose mother 
there was a formal marriage. The use of 
the term dasiputra even in the case of 
Sudras is explicable on. the ground that it 
is a relic of the days when the twice-born 
classes were allowed to take to them 
8udra women as wives. This, I conceive, 
is the origin of the rule regarding the 
shares of illegitimate children among S‘i(dras, 
It is open to question whether, having 
regard to the advancement of the class 
known as Sndrasy the law which owes its 
conception to these ideas should still be 
allowed to prevail. The point has never 
been raised whether they are not obsolete, 
and the texts have been commented upon 
by the highest judicial tribunal as still 
in force. Whatever may have been the 
basis of the rule, it cannot apply to the 
present case. I have referred to this part 
of the case in some detail in order to 
show that illegitimate children of the class 
to which 1st plaintiff belongs are not witiiin 
the pale of Hindu Law. 

The main contentions of the appel- 
lants were two-fold: (a) That the Hindu 
Law did not cease to govern Mook- 
kayee’s property, notwithstanding her un- 
chastity and (6) that the special rules 
relating to the devolution of stridha- 
nam applied to the property in dispute, 
and consequently the daughter ought to 
be preferred- to the son. The first ground 
is not contested by Mr. Ganapathi Iyer. 
He argued that the unchastity of Mookkayee 
did not sever her relation with her 
legitimate child. He relied upon the 
analogy of the case in Bhagwan Koer v. 
«/• G. Bose (12), where the Judicial Committee 
of the Privy Council held in the case of 
a Sikh that strict conformity to rules of 
orthodoxy regarding diet and ceremonials 
is not a pre-requisite for a person being 
regarded a Hindu. The same principle has 
been enunciated regarding Brahmos. Vide 
Kusum Kumari Boy v. Satya Ranjan Las 

(22). Apart from analogy, we have a 
recent pronouncement of the Calcutta 
High Court in Hart Lai Singh v. 
Tripura Charan Ray (2) that a woman who 
adopts the life of a prostitute does not 
sever the fjie which connects her with her 


kindred by blood [See also Sarna 
Bewa v. Secretary of State for, India 
(22) 30 0. 909} 7 C. W. N. 784. 


[1014 


Council (23) and Mandaram Isnmmaiya Chetty 
v. Mandaram Tirnvengadathan Chetty (11)]. 
This is the natural result of the earlier cases 
in this Presidency, which have laid down that 
a fallen mother is entitled to inherit her 
son’s property [See Kojiyadtt v. Lakshmi 
(24), Atigammal v. Venkata Reddi (25) and 
Vedarntnal v. Vedanayaga Mudaliar (26)], 
It must, therefore, be taken as established 
tliat Mookkayeo’s property will devolve 
according to the Hindu Law. 

The second proposition that the 1st 
plaintiff, being the daughter, should be 
preferred to the 1st defendant, the son, 
cannot be supported. In the Mitakshara, 
Chapter I, sections I and II, dealing with 
inheritance, the words son, grandson and 
great-grandson are used in their natural sense. 
In section XI of the same Chapter, placitum 
2, the definition of the legitimate son is 
given. Then comes the special section 
XII dealing with the rights of illegitimate 
sons of Sudras. Placitum 2 speaks of the 
sons by the wedded wife and the sons of 
a female slave. It is thus clear that the 
author everywhere uses the term son in 
its natural and ordinary sense of legitimate 
son. The word daughter must be similarly 
understood. It is in Chapter II, section 
XI, that Vijnaneswara treats of the 
separate property of a woman”. In this 
section, the words son and daughter must 
have the same meaning as they have in 
the earlier sections. That would be the 
rule of interpretation according to English 
Law. See per Lord Denman in The 

Reg. V. Foor Law Commissioner for 

England and Wales, In the matter of the 
Holborn Union (27) and In re Kirkstall 
Brewery Co. Ltd. (28). There is no 

difference in this respect between the 
English Law and the Hindu Law. 

The rule of interpretation is thus stated in 
Adhikarana Kaumudi, para. 50 (‘‘Mimansa 
Rules of Interpretation”, page 276): “Multi- 
plicity of the sense to the same word 

must not be attributed”. If the words 

son and daughter are used in Chapter 

(23) 25 0. 254; 2 C. W. N. 97. 

(24) 5 M. 149. 

(25) 26 M. 509. 

(26) 31 M. 100; 2 M. L. T. 533; 18 M. L. J. 70. 

(27) 6 A. & E. 56 at p. 68; 3 N. & P. 77; 7 L. J. M. 

« G. 33; 112 Eng. Rep. 21. 

(28) 6 Ch. D. 535; 46 L. J. Ch. 424; 37 L. T. 312. 
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IT, section XI, placita 8, 9 and 19 in 
their ordinary and natural sense, it is 
clear that there is no foundation for the 
suggestion that an illegitimate daughter is 
within those rules. Illegitimate children 
have no place in Hindu Law, at least 
under the Mitahshara system, except 
in the special case already referred 
to. 

Another contention of the appellant 
was that a prostitute is a dancing girl, as 
that term is understood in Southern India, 
and that as daughters among this class 
inherit their mother’s property, 1st plaintifF 
is entitled to the same rights. It has 
been laid down in a series of decisions 
by the late Justice Sir T. Muthuswami 
Aiyer that rights of inheritance among 
these women are not governed by the 
precepts of the sages, but by the custom 
which has grown among them. See 
Veriku v. Malialinga (16) and Muttiikannu 
V. Faramasami (17). It has been held in 
a recent case, Guddati Tieddi Ohala v, 
Oanapctti Kandanna (13), that a married 
woman taking to bad ways does not 
become a dancing girl. I do not desire it 
to be understood that I am in agreement 
with all the observations of one of the 
learned Judges who took part in that 
decision. There is a fundamental difference 
between rulings which lead to the. en- 
couragement of prostitution and those 
which tend to preserve civil rights to 
those who are the unfortunate offspring 
of immoral sexual connection, A custom 
is not immoral because it regulates rights 
of property among dancing girls. I need 
not pursue this topic any further. I am 
in agreement with the view taken in 
that case that the unchasfeity of a married 
woman will not bring her within the 
class of dancing girls so as to enable 
her to exercise all the rights which by 
custom and precedent have been allowed 
to them. This contention also fails. 

A further argument was based upon an 
obiter dictum in Subharaya Pillai v. 
Bamaswami Pillai (6) which says: ‘*Xo 
doubt in Sivasafigu v. Minal (20) 
Narasanna v. Oangu (10) and In the goods 
of Kaminey Money Bewah (29), which is 

(29) 21 C. 697. 
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more to the point, it was said that 
prostitution severed the legal relation. But 
we are unable to agree in this statement, 
though we think that the deci.sion itself 
that when there is a competition between 
a degrade i person and an undegraded per- 
son to the property of a degraded person, 
the degraded person has the preferential 
rights, may be ' supported on eq.nitable prin- 
ciples referred to above. As regards the 
proposition that on equitable principles, 
the illegitimate offspring should be pre- 
ferred to the legitimate, I must, with 
great deference, differ from the conclusion. 
I do not see that any consideration of 
equity can arise in favour of the illegitimate 
offspring as against the legitimate. If one 
were entitled to resort to other systems 
of jurisprudence regarding the rights of 
bastards, it would be clear that they 
have no legal claim upon the estate of 
their parents. The Hindu Law contains 
no exception to this principle; and I fail 
to see how a right which is discountenanced 
by every civilised community can be re- 
garded as being in consonance with equity, 
justice and good conscience. 

I have come to the conclusion that the 
claim of the appellant to be preferred to 
the first respondent is not sustainable on 
any of the grounds stated by her Vakil, 
I shall now very briefly refer to the cases 
cited before us. In many of these cases 
there was no argument whether illegitimate 
children are heirs under the Hindu Law. 
This is notably so with regard to S, 
A. Ho. 181 of 1911 to which I was 
a party. There the conflict was between 
two illegitimate children, a son and a 
daughter, and we held that the daughter 
was to be preferred as the dispute re- 
lated to stridhanam property. The question 
whether the illegitimate children can 
come in to intercept the escheat to the 
Crown is a point of some difficulty which 
it is not necessary to go into at 
present. 

The earliest case to which our atten- 
tion has been drawn is that reported in 
Tara Monee Bosses v. Motee Benarsee 
(19). In that case the opinion of the 
Pandits was that prostitution severed 
the tie of kinship. Acting upon this 
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rynrasta, the Sudder Court held that 
the daughters who were horn after the 
mother’s fallen state and “who lived with 
the outcaste mother and had all things 
in common with lier” should he preferred 
to the legitimate daughter. This opinion 
of the Pandits is no longer law and a 
decision based upoTi such an opinion can- 
not be regarded as an autliority. In the 
case reported as Mnyna Bai v. Vflaram 
(9) there was no competition between 
legitimate and illegitimate cliildren. Both 
the contending parties were illegitimate. 
The learned Judges accepted the dictum 
of the Pandits in Tara Moaee's case ( 19 > as 
good law and decided that in the absence 
of preferential heirs lliey inherited the 
mother’s property and to one another. 
The decision does not aft'ect the present 
case. It may, however, be pointed out 
that the opinion of the Judicial Committee 
in this very case. Myna Boyee v. Ootaram 
(7), is more qualified regarding rights of 
succcession to the mother’s property than 
the conclusion of the learned Judges of 
the High (hmrt. Snhharaya v. 

Jlamaaami Tillai (O) expressly laid down 
that prostitution did not sever pre-existing 
legal relation, and dissenting from the 
dicta contained in the earlier cases decided 
that a stcp-^on was entitled to succeed. In 
Annayyaih v. Cliinnan (4) the learned 
Judges held that an illegitimate son by 
a Hudra widow whose re-marriage is for- 
bidden had no right of inheritance. This 
is a distinct pronouncement in favour of 
the position that Hindu Law does not 
recognise the rights of illegitimate offspring 
to succeed to their parents’ property. Mucli 
reliance was placed on the recent case in 
Mandnram Nammaiya Chetty v. Tirurengada- 
than Chetty (11) on behalf of the appellant. 
The actual decision in that case was that 
the daughter of the daugliter of a prostitute 
born to her in wedlock is to be preferred 
to the sons she . begot after she became 
a prostitute. That opinion is in entire ac- 
cordance with ihe conclusion at wliich I 
have arrived in this case The statement 
that the illegitimate sons are entitled to 
succeed to their mother may be reconcil- 
able on the ground that in the absence 
of preferential heirs and if the Crown does 
not intervene, they would succeed as blood 
relations. As [ said before, the actual - 


decision supports my view. In Bhikya v. 
Bahn (14) it was held that in regard to 
ordinary property, the divided brother’s 
son included the illegitimate daughter. 1 
fully agree with the opinion of Chanda- 
varkar, J., in Jagafinath Uaglinnntli v. 
Nnrayan (30): “There is no authority 
whatever in the Hindu Law for the pro- 
position, which is contended for by Mr. 
Pradhan, that, when the competition is 
between the husband and a son born of 
the woman by adulterous intercourse, that 
son supersedes the husband as heir to 
the stridhan'\ A Full Bench of the 
Calcutta High Court reviewed all the 
earlier authorities on thesubject in Hari Lai 
Singh V. Tripura Choran Bay (2) and 
arrived at the conclusion that prostitution 
did not sever the tie of blood previously 
existing. It is true there are cases in 
that High Court which seem to lay down 
that illegitimate children have rights of 
inheritance. This view may be traced to 
the prevailing theory in Bengal that the 
offering of oblations has to be taken into 
account in determining heirship. This 
principle does not affect those governed 
by Mitakshara and consequently these 
rulings are not binding on us. 

Upon a review of texts bearing on the 
question and of the decisions based on tliem, 
my conclusion is that the illegitimate children 
of a prostitute have no rights of inheritance 
under the rule of Hindu Law as obtains in this 
Presidency, that the 1st defendant is entitled 
to the property of Mookkayeo and that Ist 
plaintiff’s claim must fail. 

1 would dismiss the second appeal with 
costs. 

Appeal dismissed. 

(30) 7 Ind. Gas. 459; 12 Bom. L. R. 545; 34 B. 5c3 
atp. 559. 
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MADEAS mail COUET. 

Second Civil Appeal No. 2122 of 1912. 
September 15, 1914. 

Present: — Mr. Justice Sadasiva Aiyar atid 
Mr. Justice Napier. 

A. THIEUVENGADATHA ATYANGAE 

AN D ANOTHER — De PENDANTS — Api^ELLANTS 
versus 

E. PONNAPP ATYANGAE and others — 

Pl AINTI FPS — Ee SPON D E NTS . 

Religious endowment — Appointment of additional 
■ rnutees -Temple Committee, powei of — Tmntit Act (H of 
1882^, 6*. 49- -Civil Court, jnrii^dictioi} of. 

A power to appoint an additional trustee, when 
such appointment is not a variation of the scheme 
framed for the mana^^ement of the temple, is neces- 
sarily vested in the temple committee as successor 
to the Board of Bevenue. Such a power is properly 
incidental to the duties and responsibilities of the 
Committee and is inherent in their power of general 
•snperintondonce. 

Where no person is do]u*ived of liis free-hold 
there is no duty cast on the temple committee to 
show affirmatively that the appointment was for 
just and sufficient cause. The only limit to be 
imposed on the committee in the exercise of their 
discretion is by an analogy to section 49 of the 
Trusts Act. 

A Civil Court has jurisdiction to decide if this 
discretionary power has been exercised reasonably 
and in good faith. 

Cliinna Hanguiyangar v. Snbbaraya Mnduh, J1 M. U. 
C. R. 334; Seshadri Ayyangar v. Nataraja Ayyar, 21 M. 
179 at p. 199; Slwik Davnd Sahib v. Hnsaein Saiba, 
17 M. 212; 4 M. L. .T, 48; Ramaiengar v. Qnnna^ 
samhanda Panda rasa nnada, 5 M. TT. C. R. 53; Virn- 
sayni v. Subba, G M. 54, followed. 

Venkatachala Pillai v, Tnlug Board, Saida jv't, 
10 Ind. Cas. 301; 31 M 375; (1911) I IVT. W. N. 301; 21 
M. b. J. 305; Nila yathnkshi Animal v. The Taluq Board 
of Maya vara m, S Jud. Cii» 4SS; 20 M L. J. 885,8 M 
.L. T. 341; 31 M. 333, (1911) I M. W. N. 12; Ganapathi 
,Ayyar v. Sri Vedavyasa Alatsinga Bhattar. 29 M. 531; 
IG M. L. »T. 435; 1 M L T. T27, distinguished. 

Second appeal against the docreo of the 
District Court of Tinnevelly, in Appeal Suit 
No. 275 of 1911, preferred against that of the 
Temporary Subordinate Judge of Tuticorin, 
in Original Suit No. 12 of 1909. 

Messrs. K. l:Sri}iu'asa Aiyangar and N. Raju 
Gopalachariar, for the Appellants. 

Messrs. T. Uangachariar, K. Parthasaraf/uj 
Aiyangar and F. Venhatacliariar^ for the Ee- 
spondents. 

This second appeal coming on for hearing 
on 28th and 29th July 1914 and having stood 
over for consideration till the 6th August 
1914, the Court deliveretl the following 
JUDGMENT. — This sec 9 nd appeal arises 
out of a .suit by one of five trustees of a temple 
against the members of the temple com ' 


mittee and tlie other four trustees, the relief 
asked for being a declaration that two of the 
trustees have been appointed unlawfully to the 
temple committee. The Temporary Subordi- 
nate Judge of Tuticorin in wlioso Court 
the suit was filed, dismissed tlio suit. The 
Di.strict Judge of Tinnevelly, on appeal, 
set aside the decree of the lower Court 
and granted a decdaration that the ap- 
pointment of the trustees by the temple 
committee was not legally valid, ordered 
the cancellation of the appointments and Issued 
an injunction restraining the newly appointed 
trustees from interfering with the manage- 
ment of the temple. 

It is argued before us that the appointment 
was valid and that the District Judge has 
misapprehended the powers of a temple com- 
mittee and wrongly thrown the burden on 
them of justifying the appointment. For 
i he respondents it was contended, first, that 
the appointment of the two trustees was an 
addition to the constituted tiumber and 
thereby amounted to an alteration of the 
scheme which, it was argued, was entirely 
beyond the power of the temple eonimittee, 
and secondly, that even if tlie committee had 
power to make the appointment, it lay on 
them to justify it and that the District Judge 
having found that it was not justified, this 
Court could not interfere in second appeal. 

\Ye can dispose of the first point very 
shortly. There is nothing in the plaint to 
indicate that objection was taken on the 
ground that the appointment was a variation 
of the scheme, nor was the view ever urged 
during the course of the protracted proceedings 
in biith the Courts, nor does tlie District 
Judge base his judgment on that ground. 
Further, it appears that there is no record of 
any scheme ever having been settled and it 
is clear on the evidence, the admissions of the 
idantiff and the findings of the original 
Court that atone tiou there w(‘ro actually five 
trustees, the number now was constituted by 
the present appointments, and that at the time 
of the plaintiff’s own appointment, there 
Avere actually four. This objection, therefore, 
fails on two grounds and the appointment 
could very fairly be justified as one filling up 
tw«) vacancies Avhich had improperly been 
allowed to exist for a c<jnsidcrablo time. 

If these appointments are to be viewed as the 
filling up of vacancies, they are clearly jus- 
tified under the provisions of Regulation V \ 
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of 1817 as applied by the. Religious Endow- 
ments Act XX of 1863.* The temple in 
question was at the date of the passing of 
Act XX of 1863 one covered by the language 
of section 3 of that Act and, by section 7 of 
the Act, a temple committee was constituted 
to exercise the powers of the Board of 
Revenue and the local agents vested in them 
by the Regulation. Turning to Regula- 
tion VII of 1817, it is clear that, under 
sections 12 and 13, the Board of Revenue 
had power to appoint suitable persons as 
trustees and to fill up vacancies from time to 
time. We are of opinion, however, that even 
if there were not vacancies, the temple com- 
mittee had power to appoint these trustees 
if they thought it advisable to do so in the 
interests of the endowment, the appoint- 
ments, as we have already pointed out, not 
being a variation of an existing scheme. 
Reliance is placed by the respondents on 
Venkataohala Fillai v. Taluq Boards 
Saidapet (1) and it is argued that that case 
is an authority for the proposition that the 
only powers of appointments recognised by 
the Regulation are appointments to fill vacan- 
cies. That is, however, not the ratio decidendi 
of the case. What was done in that case 
was that a trustee, namely, the Taluq Board 
had been appointed without the existing 
trustee being dismissed, and the Court held 
\vide page 385) that the Board of Revenue 
could not ignore the rights of existing 
trustees and appoint trustees to the prejudice 
of one who is in possession of the office under 
the instrument creating the trust. The duty 
of the Board was, first, to dismiss the trustee 
which would be done for good cause shown 
and, then, there being a vacancy, exercise the 
powers under sections 12 and 13 of filling 
up the vacancy. That case, therefore, stands 
on an entirely different footing to the present. 
But it is to be noted that the power to dis- 
miss a trustee was assumed to exist by virtue 
of section 2 although no specific power to 
that effect is to be found in the words of the 
Regulation. This was an authority of 
Ghinna Eangaiyangar v. Subbaraya Mudali 
(2), a case quoted with approval in Seshadri 
Ayyangar v. Nataraja Ayyar (3). Further the 
Courts point out that on the occasion of a 

(1) JO Ind. Cas. 301; 34 M. 376; (1911) 1 M. W. N. 
304; 21 M. L. J. 305. 

(2) 3 M. H. C. E. 3134. 

(3) 2 1 M. 179 at p.99. 


vacancy various powers are given to the 
Board by section 13 in that they need not fill 
up the vacancy but may make such other pro- 
vision for the trust, management, or superin- 
tendence as may to them seem right and fit. 
Reliance was also placed on Nilayathahsht 
Animal v. The Taluq Board of Mayavaram (4) 
for the proposition that there was no power in 
the Board to appoint trustees except on the 
occasion of a vacancy. It is true that the 
Court in that case does doubt whether this 
power can be found in the Regulation other 
than in section 13; but the Judges express no 
decided opinion on the point, which was not 
necessary for the decision of the case. What 
was decided there was that when the Taluq 
Board had taken over the management by 
virtue of section 51 of the Local Boards Act, it 
could not divest itself of its duty of manage- 
ment by appointing an independent trustee. 
That case is, therefore, no authority for the 
broad proposition contended for and, in 
our opinion, it is untenable. We have no 
hesitation in holding that a power to appoint 
an additional trustee, when such appointment 
is not a variation of the scheme, is necessarily 
vested in the temple committee as successors 
to the Board of Revenue. It was specifically 
so held in Sheik Davud Sahib v. Hussein 
Saiba (5). The Judges there use language 
which seems to indicate that they base the 
right on section 13, though it is not clear 
from the somewhat short judgment that 
this is so. They certainly lay down, however, 
that it is competent to the committee where 
there is no hereditary trustee to add to the 
number of the existing trustees if, in their 
opinion, it is advisable to do so in the interests 
of the trust. We prefer to find this power 
in section 2 of the Regulation. Chinna Baiu 
gaiyangar v. Subbraya Mudali (2), which 
decides that the Board of Revenue has power 
to remove the trustee, lays down that the 
Regulation does not contain any restriction 
on the performance of the duties of general 
superintendence and management and that 
decision was followed in Ramaiengar v. 
Gnanasambanda Bandar asannada (6) and 
in a later case, Virasami v. Subba (7), it 
was assumed that, in cases falling within 
(4) 8 Ind. Oas. 488; 20 M. L. J. 885; 8 M. L. T. 
341; 34 M. 333; (1911) 1 M. W. N. 12. 

17 M. 212; 4 M. L. J. 48. 

5 M. H. C. R. 63. 

3 M. 54, 
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section 3 of Act XX of 1863, such a power as 
this, the power of dismissal, existed. Just as the 
authority to suspend or remove for just cause 
was held to be properly incidental to the other 
duties and responsibilities of the Board of 
Revenue and to have been impliedly given 
by the Court in Ghinna Bangaiyangar v. 
Snhharaya Mudali (2), so the power to add 
additional trustees for the purposes above 
mentioned must likewise • be held to be 
properly incidental to the duties and responsi- 
bilities of the temple committee and to be 
inherent in their power of general superin- 
tendence. 

The last argument addressed to us was that 
there was a distinction between the exercise 
of this power for administrative purposes 
and for punitive purposes. We are unable 
to accede to the argument that there is 
anything punitive in appointing fresh trus- 
tees where a temple committee are not 
satisfied that the existing trustees are 
dealing with the work successfully or pro- 
perly. This contention is one that found 
favour with the learned District Judge and 
is the basis of his judgment. He remanded 
the case to the lower Court for the trial of 
an issue whether the appointments were a 
a reasonable and homi fide exercise of the 
committee’s power, and in consequence of 
certain admissions made by the temple 
committee’s Vakil held that the appointment 
was punitive. He then required the temple 
committee to justify the appointment and 
eventually set it aside on the ground “that 
no such punishment should have been 
inflicted,” adding, however, that if it was 
made on purely administrative grounds, 
it could not be supported since it did not 
result and, so far as has been shown, 
would not nece.ssarily result in any improve- 
ment in the submission of accounts.” We 
are unable to find any authority for this 
distinction between a punitive appointment 
of additional trustees and an administrative 
one. The learned District Judge seems to 
rely on Ganapathi Ayyar v. 8ri Vedavyasa 
Alasinga Bhattar (8). That, however, was 
a case where additional trustees were 
appointed in such a manner as to alter 
the scheme of management already settled 
by the Board. As pointed out above, there 

(8) 29 M. 534; 16 M. L. J. 435; 1 M. L. T. 12?. 


is no evidence of a scheme of management 
ever having been settled or what its 
nature was. We hold that where no person 
is deprived of his free-hold there is no 
duty cast on the temple committee to show 
affirmatively that the appointment was for 
just and sufficient cause. In our view the 
only limit to be imposed on the temple 
committee in the exercise of their dis- 
cretion is by an analogy to section 49 of 
the Trusts Act II of 1882: “Where a 
discretionary power conferred on a trustee 
is not exercised reasonably and in good 
faith, such power may be controlled by 
a principal Civil Court of original juris- 
diction.” This has been expressly held 
in Sheik Bavud Sahib v. Hussain Saiba (5) 
in circumstances resembling the present case. 
The learned District Judge has cast a 
higher duty on the temple committee than 
he should have done and his finding on the 
issue based on his view of the burden of 
proof and on his limitation of the materials 
for justification cannot be supported. We 
do not think it advisable to send this 
case back after having carefully considered 
the case ourselves. We propose, therefore, 
to exercise the powers conferred on this 
Court by Order XLI, rule 24, of the Civil 
Procedure Code of re-settling the issues and 
finally determining the suit ourselves. The 
issue will be, whether the temple committee 
has not exercised its power of appointment 
in this case reasonably and in good faith.” 
The case is adjourned for further hearing for 
three weeks. 

This second appeal coming on foi? final 
hearing on I5tli of September 1914, the 
Court delivered the following 
.JUDGMENT. — In the judgment pronounced 
by us on the 6th August 1914, we expressed 
our opinion that the real question for decision 
in this case was whether, when the majo- 
rity of the members of the temple com- 
mittee appointed the defendants Nos. 1 
and 2 as additional trustees at a meeting 
of the committee held on the 28th February 
1909 (Exhibit A), they did not exercise 
“rea.sonably and in good ^ith” the 
discretionary power vested in them by law to 
make such new appointments. 

We have heard the learned Vakil who 
argued for the plaintiff (1st respondent) 
on this question at some length, but we are 
not satisfied that the committee members, 
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who by a majority of four to two passed 
the resolution, Exhibit A, did not act 
reasonably or in good faith in making the 
disputed appointments. Some of the reasons 
given by the said majority of the com- 
mittee are that the plaintiff and tlie 4th 
defendant (who were two of the then 
existing three trustees) had been, in the 
opinion of the said majority of the Com- 
mittee, very remiss in the discharge of 
their duty,” and have allowed the 
temple accounts to fall into arrears” and 
have badly treated” those temple servants 
who did not belong to their faction. We 
see no sufficient ground for believing 
that these four committee members (three 
of whom were not Sri Vaishnavas and 
had no interest in either of the two 
factions raging among the trustees) did 
not lionestly believe in the facts on tJie 
truth of which they acted or did not 
honestly come to the conclusion that the 
additional appointments of trustees would be 
conducive to the interests of the temple; even 
though it is very probable that they knew that 
the additional trustees belonged to the faction 
opposed to that of the plaintiff and the 4tli 
defendant. 

In this view, the lower Appellate 
Court’s decree is reversed and tliat of 
the Subordinate Judge is restored. The 
plaintiff will pay the costs of defendants 
Nos. 1 and 2 in the lower Appellate Court, 
while the other defendants will bear their 
own costs. 

Appeal allowed-, Suit dismUsed. 


MADRAS HIGH COURT, 

Civil Appkal No. 89 of 1911. 

August 7, 1914. 

Present : — Sir John Edward Power Walli.s, 
Offg. Chief Justice, and Mr. Justice Seshagiri 
Iyer. 

Minor RAJU alias AlYARU NAICKKN, 

REPRRSENTED BY HIS NEXT FRIEND, 

AMMATHAYBE alias KANAGAMMAL-^ 
Plaintiff — Appellant 
versus 

M/WRAMASWAMY NATCKEN p.y 
GrAUDiAN, THE Respondent No 2, and others — 
Defendants— Resj’Ondexts. 

Hindu Laic — Inheritance, exclusion fiom- Leprosy, 
what type of - Tests— ^^lucurable”, what is. 


Under tlio Hindu Law it is only the agonising, 
sanious or ulcerous type of leprosy that can be regarded 
as a ground of exclusion from inheritance. It is not 
safe to adopt the tost whether the disease is curable 
or not. Deformity and unfitness for social inter- 
course, arising from tho virulent and disgusting 
nature of the disease, arc tho most satisfactory 
tests. 

Knyarohano Pathan v. Huhbraya, Thevnn, 19 Ind. 
Gas. 690; 13 M. L. T. 460; (1913) M. W. N. 642; 25 M. 
L. J. 251, followed. 

Ananta v. Ramhat, 1 B. 564; Sivachidamhara Pillai v. 
Paiasnhty, (1857) S. D. A. 210, Muthuvelayiida Pillai 
V. Parasalti, Mad. Slid. Doens. for 1860 p. 239; 
Janardhan Pandurang v. Gopal Pandurang, 5 B. 
H. 0. R. 145, referred to. 

In order that leprosy may bo considered incurable 
there must be worms on the body, the ulcer must 
discharge offensive matter, the nails should 
drop off and tho eyes should bo blood-red. 

Appeal against the decree of the Subordi- 
nate Judge of Mayavaram at Kumbakonam, 
in Original Suit No. 3 of 1909. 

FACTS. — One Aiyaru Naicker, the original 
owner of the suit properties, died leaving 
behind him two sons, Venkatasami and 
Ayyasanii. Both of them remained undivided 
till their death, Ay yasami dying in 1907 leaving 
a son, the present plaintiff. Venkatasami 
died in 1908, leaving behind him an adopted 
son, the 1st defendant. The plaintiff alleged 
that even during the life-time of Aiyaru 
Naicker, Venkatasami was suffering from 
leprosy of a virulent and nasty type, and was 
in consequence excluded from inheritance 
under Hindu Law, that, therefore, Ayyasanii 
and after him the plaintiff became solely 
entitled to the whole of the suit properties, 
that the 1st defendant was never adopted by 
Venkatasami and that the alleged adoption, 
even if true, was invalid. The plaintiff, 
therefore, sued for recovery of possession of 
the suit properties. Tn the alternative he 
prayed that in case the adoption of the 1st 
defendant is found valid, that the properties 
may be partitioned and that he may be 
given his half share therein. The defend- 
ants denied that Venkatasami was suffering 
from lepro.sy and alleged that the adoption 
of 1st defendant was perfectly legal and valid. 
The Subordinate Judge of Mayavaram who 
tried the case held that tho leprosy of 
Venkatasami was not of such a type as to 
exclude him from inheritance and that the 
adoption of 1st defendant was legal and valid. 
He, therefore, passed the usual preliminary 
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decree for partition. The plaintiff thereupon 
appealed to the High Court. 

Messrs. T. II. Baniachandra Iyer and N. A. 
Krishna lyei\ for Mr. Ilyru Namhtar, for the 
Appellant: - There is ample evidence to prove 
that the leprosy from which Venkatasami was 
suffering was of the ulcerous type. Ho was, 
therefore, excluded from inheritance. Annnta 
V. Ramahai(l)\ see also SiracJudamhara ViUny 
V. Parasakty (2). The test laid down by 
Sundara Aiyar, J., in Kayarohana Tnthan v. 
Subharaya Thecan (8), namely, Avhether tlie 
person is fit for social intercom se, is not 
warranted by Hindu Law. The Hindu Law 
texts speak jf incurable disease.” Leprosy 
is only one such disease. In this case there 
is ample evideiice to show that tlie disease 
from which Venkatasami was suffering was 
incurable. The defence evidence shows that 
the disease may have been syphilis. As regards 
the adoption of 1st defendant by Venkatasami, 
the evidence is conflicting. D. VV. Nn. 12 
seems to be anxious to support the adoption. 
Hio Government Order which authorises the 
taking of left hand thumb impression came 
into force only after the registration of 
Exhibit 1, the deed of adoption. The ex- 
planation of I). W. No. 12 for his taking the 
left hand thumb impression of Venkatas wami 
is clearly false. 

Messrs. T. llangachariar, T. Narnsimha 
Iycnga,r and V K. Venugopal Naidu, for the 
liespondeiits: The evidence does not establish 
that the disease in question is leprosy. 
Leprosy, to be a ground of disinherision, 
must be of a virulent form according to 
experts it must be of the leonine form. The 
Kayarohana Patlian v. Subharaya Thevan (3) 
correctly lays down the tost in such 
cases. See also Bhagahan llanumnj Ihis v. 
Ram Praparna Raman uj Das (4) and Sukti- 
mari Bewa v. Ana7ita Malia (5). Tlie latter 
case decides the riglits of a son adopted 
by a Stidra leper. 

Mr. T, R. Ramachandra Aiyar, briefly 
replied. 

JUDGMENT. — One Aiyaru Naickor had 
two sons Venkatasami Naicker and Ayya- 

(1) 1 B. 554. 

(2) (1867) S. U. A. 210. 

(3) 19 Iml. Cas. 090; 25 M. L. J. 251; 13 M. L. T 
460; (1913) M. W. N. 642. 

(4) 22 C. 843 (P. C.y, 22 1. A. 94. 

(5) 28 C. 168. 


m 

sami Naicker. The sons remained undivid- 
ed even after the father's death. The 
plaintiff in this case is the natural son 
of Ayyasami Naicker. The first defendant 
is tlie adopted son of Venkatasami. Ayya- 
sami died on the I7th December 1907, 
Venkatasami on the 9th January 1908 
The alleged adoption by Venkatasami is 
said to have taken place on the 20th 
December 1907. 

The plaintiff’s case is that even during 
the life-time of their father ‘ Venkatasami 
had an attack of leprosy of a virulent 
and nasty type;” that, consequently, on the 
death of the father, Ayyasami alone became 
entitled to the whole proiierty, that Ven- 
katasami made no adoption prior to his 
death, and that, even if he did, it was 
invalid. 

The defendants Nos. 1 and 2 denied 
that the adoptive father suffered from 
leprosy and pleaded that the adoption of 
the first defendant was true and valid. 

The first issue is in these terms: — Whe- 
ther the deceased Venkatasami Naicker was, 
from before the death of his father, suffering 
from a severe and incurable form of leprosy 
so as to disqualify him from inheritance 
or from getting a share in the family 
properties F” 

The learned Vakil for the appellant 
contended that even apart from the ques- 
tion of leprosy, if it was found on evi- 
dence that Venkatasami was suffering 
from incurable disease, under the text 
of Mifakshara ho was disqualified from 
inheriting and holding property. But the 
wording of the issue precludes the con- 
sideration of any question other than that 
of leprosy and we hold that the only 
question to be gone into under this issue 
is, whether Venkatasami Avas suffering 
from an incurable form of leprosy. 

Issues Nos. 4 to 8 deal with the factum 
and validity of the first defendant’s adop- 
tion. We may deal Avith these issues be- 
fore dealing Avith the first issue in the 
case. We feel no hesitation in accepting 
the evidence of the 12th witness for the 
defendants that Venkatasami was perfectly 
conscious and in a disposing .state of mind 
when ho executed Exhibit I on the 20tli 
December 1907. That Avas a document in 
which Venkatasami states that as he had 
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no male issue lie had taken in adoption 
Ramasami, son of my daughter.” Mr. 
Ramachandra Iyer argued that the 12th 
witness, who was the Sub-Registrar of 
Tiruvadamarudur on the date of Exhibit 
1, is not to be believed, because he had 
taken the impression of the left thumb 
of the executant instead of the right thumb, 
thereby indicating that he was anxious to 
conceal the fact that the deceased was 
sufEering from leprosy. The questions as 
to whether the thumb impression should 
be taken at all from a man who was 
suffering from leprosy and whether if it 
is taken it should be from the right 
thumb and not from the left, may be 
relevant in considering the first issue. But 
they have no bearing upon the question 
of adoption. We have no reason to doubt 
that the Sub-Registrar, the defendants’ 
12th witness, did go to the house of 
Venkatasami on the 21st December and 
did register the document Exhibit 1. We 
accept his evidence that Venkatasami was 
perfectly conscious and knew what ho was 
doing when he signed Exhibit I in the 
presence of the Sub-Registrar. We also 
accept the positive evidence of the defend- 
ants’ witnesses on the question of adoption 
in preference to the somewhat vague and 
inconclusive evidence of the witnesses for 
the plaintiff. The conclusion we have 
come to is that the adoption of the 
first defendant did take place as alleged 
in his written statement on the 20th 
December 1907. 

The principal question now remains to be 
considered. It may be discussed under two 
heads, fird, whether Venkatasami did 
suffer from leprosy; and secondly, whether 
it was virulent and incurable. On the first 
point we have come to the conclusion that 
the deceased was suffering from lep- 
rosy. In the year 1897 the then Union 
Chairman of Tiruvadamarudur, who was 
himself a medical man, wrote to the 
President of the Kumbakonam Taluq 
Board {Vide Exhibit A) that Venkatasami, 
who was a member of the Union Pan- 
chayet, “was suffering from a contagious 
disease — leprosy” * and that he should bo 
removed. We see no reason to think that 
Exhibit A does not correctly state the 
impression formed by this official on that 


date. Having regard to tlie position and 
influence of the deceased, it is unlikely 
that unless there was a general repute 
in the locality that he was suffering from 
leprosy, the Union Chairman would have 
written to the President of the Taluq 
Board in the terms in which he wrote 
Exhibit A. The next piece of evidence 
relates to what took place in the year 
1905. In that year, when Venkatasami 
and liis brother appeared before the tlien 
Sub-Registrar of Tiruvadamarudur to regis- 
ter Exhibit B, his thumb impression was 
not taken and the Sub-Registrar (plain- 
tiff’s 5th witness) says that “as at that 
time he suffered from leprosy, under the 
rules in force in his Department he did 
not take Venkatasarni’s thumb impression.” 
It is true that this witness is not a medi- 
cal man, but we see no reason to doubt 
that ho considered that Venkatasami was 
sufEering from leprosy in 1905. In 1907 
plaintiff’s 2nd witness, a private medical 
practitioner of Kumbakonam, diagnosed the 
disease to be leprosy. Just about that 
time defendants’ 18th witness also saw the 
deceased and the symptoms which he 
describes show that Venkatasami was suffer- 
ing from leprosy. It may be said of the 
other witnesses, who are either relations of 
the deceased or persons having dealings 
with him, that they are either interested in 
the parties or that their opinion of the 
nature of the disease should not be accepted. 
We, therefore, do not attach much import- 
ance to this class of evidence. On the 
whole, our conclusion is that the disease 
from which Venkatasami was suffering was 
leprosy and not sypliilis as is alleged by the 
1st defendant. 

The next question is whether the disease 
was of such a virulent and incurable character 
as to disinherit Venkatasami and tliose 
claiming under him. The onus is heavily 
upon the plaintiff to prove this part of the 
case. He has examined a large number of 
witnesses to prove that the disease was 
incurable at the time of the adoption of the 
1st defendant by Venkatasami and at his 
death. The plaintiff’s 17th and 18th witnesses 
are undoubtedly men of much experience in 
their profession. They had to diagnose the 
disease from the photograph of the deceased 
man taken in the middle of 1907. They 
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depose to having observed in the photograph 
the presence of nodules, the thickening of 
the skin and the disfiguration of the toe in 
the right leg. Certain hypothetical questions 
were put to them and their opinion has 
been given to the effect that, if in addition 
to the general appearance presented by the 
photo, the described symptoms were also 
observable, the disease from which Veiikata- 
sami suffered was leprosy of an incurable 
kind. On the other hand defendants’ 
19th witness, the District Medical Officer 
of the Tanjore District, who also examined the 
photo and to whom also the various symptoms 
mentioned to plaintiff’s witnesses Nos. 17 and 
18 were repeated, was of opinion that the 
deceased was not suffering from an incurable 
form of leprosy. In this state of evidence 
we are unable to say that it has been proved 
beyond doubt that Venkatasami did suffer 
from incurable leprosy. Sir Patrick Mason 
in his book on Tropical Diseases” men- 
tions a few striking symptoms as indicative 
of the disease being incurable. One of 
these is that the expression of the face should 
be leonine. Neither P. W. No. 17 nor 
P. W. No. 18 can say that this was the 
facial expression of the deceased. Another 
test, according to the learned writer, is that 
there must be anaesthesia of the sV in. The 
only evidence upon this subject is that of 
the plaintiff’s 2nd witness, who says that 
when he made a hypodermic injection on 
the deltoid muscle, the patient did not 
feel it. It was evident from the deposition 
of this witness that he was not called to 
treat Venkatasami for leprosy. He was 
simply administering medicine for fever, and 
no reason is assigned why he thought it 
necessary to make this experiment upon 
Venkatasami by making an injection on the 
deltoid muscle. We are not prepared to 
say that anaesthesia of the skin has been 
proved. Another decisive symptom, accord- 
ing to the authority already referred to, 
is that the disease must be sanious, in 
other words, there must be offensive dis- 
charges from the ulcers. Here again, 
plaintiff’s 2nd witness says: “there were 
foetid discharges from the ulcers when I 
dressed them. I do not remember the 
colour of the discharges.” Defendants’ 18th 
witness, who says that he examined the 
deceased at or about the same time, does not 
refer to any discharges from ulcers. We 


have to depend entirely upon the memory 
of plaintiff’s 2nd witness to decide whether 
the ulcers were sanious. This witness 
admits that he keeps no memoranda regard- 
ing the cases he attends. We are not 
satisfied from the evidence on record that 
there were discharges of an offensive kind 
from the ulcers. The evidence of plaintiff’s 
4th witness cannot be relied upon, having 
regard to his status in life and to his 
having been once convicted of theft. It 
is easy to procure the evidence of such 
men when the feeling between the parties 
runs high. The other evidence relating to the 
nature of the disease is that of laymen and 
it is not safe to attach any importance to 
their depositions. Nor do we base our 
judgment upon the evidence given by the 
witnesses examined by the defendants. On 
the whole, we have come to the conclusion 
that it has not been proved beyond doubt 
that the deceased was suffering from incurable 
leprosy. 

It is not necessary, in the face of the 
finding at which we have arrived, to refer 
at any length to the authorities quoted 
by the learned Vakil for the appellant. In 
the case iyi Ananta v. (1) the learned 

Judges directed an issue whether the 
leprosy of Ananta was of the sanious or 
ulcerous type generally regarded as in- 
curable” to be tried. From this Mr. Rama- 
chandra Iyer argues that if the disease is of 
an ulcerous kind, it must be regarded as in- 
curable. There is no reference to medical 
evidence in this case and from the report we 
are unable to say whether the learned 
Judges were satisfied that in all cases 
where there have been ulcers, the leprosy 
will be regarded as incurable as disqualify^ 
tug the person from inheriting property. The 
decision in Sicachidamhara Pillai v. Para^ 
salcty (2) simply proceeds upon the opinion 
of the Pandit that ‘ the moment A became a 
leper, he forfeited his right of inheritance, 
and his adopted son 0 cannot, therefore 
claim A’s share.” No assistance can be 
derived from this and the cases reported 
as Muthuvelayuda Pillay v. Parasakti (6) 
and Janardhan Pandurang v. Gopal Pan^ 
durung (7) regarding the nature of the 
disease which would disqualify a leper from 

(6) Mad. Sud. Deens. for 1860, p. 239. 

(7) 6 B. H. 0. 11. (A. C. J.) 145. 
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inheriting. In the case reported as 
Kayaroliana Pnfhan v. Suhharaya Thoran (3) 
Benson and Sundara Iyer, JJ., examined the 
authorities at some length and came to this 
conclusion : Both the texts of the Hindu 
Law and the decided cases fully establish 
that it is only the agonising, sanious or 
ulcerous type of leprosy that can he regarded 
as a ground of exclusion., . .It is not safe to 
adopt the test whether the disease is curable 
or not. That is very much a matter of opi- 
nion on which the medical profession itself 
might be divided.. .Deformity and unhtne.ss 
for social intercourse, arising from the 
virulent and disgusting nature of the disease, 
would appear to be what was to be accepted 
in both the texts and the decisions as the 
most satisfactory tests.” We think that this 
statement correctly interprets the texts of 
Hindu Law and the various cases decided on 
them. The difference of opinion among 
medical men manifested in this case inclines 
us to hold that it is unsafe to act upon such 
evidence. In the present case it is not proved 
to our satisfaction that Venkatasami was 
untit for social intercourse, that he was eitUer 
deformed in appearance or was disgusting 
and as observed by us already, the evidence 
does not establish that the disease was in- 
curable. 

We have also examined books on Medical 
Science written by ancient Hindu writers. 
Extracts from* these are appended to this 
judgment. They show that in (jrder that 
leprosy may be considered incurable there 
must be worms on the body, the ulcers must 
discharge offensive matters, the nails should 
drop off and the eyes should be blood- 
red. The evidence in this case docs not 
establish the existence of any of tliese 
symptoms in Venkatasami. We are, there- 
fore, strengthened in our conclusion tliat tlio 
disease from which he was suffering was not 
incurable leprosy. 

We must, therefore, hold that the plaintiff 
has failed to establisli that tlie disease of 
Venkatasami disqualified him from inherit- 
ing. 

We must, therefore, dismiss the appeal with 
costs. 

Appeal dis7nisse<h 


Appi’ndix. 

Translation. 

I. 

Aslitangahridaya . — Book entitled Nidana, 
Chapter XIV, 296th part. 

The nature of incurable leprosy. 

Now as to leprosy engendered by the 
disorderly state of the humours (Humours 
are three in number, Vata, Pitta and Hleshrua 
or Kapha') where tlie leprosy is caused by 
the simultaneous di.sord(*r of all the three 
humours of tlie body, it should be given up 
(as incurable). Further, what is referred to 
(later) as rislita and what has taken root in 
the bone, the marrow of the bone and flesh, 
or semen should also be given up.” 

Commentary. 

The leprosy caused by tlio combined 
disorder of the three humours of the body 
should bo given up, that is, incurable. As 
regards rishta, the i*oference is to the passage 

Knshlam Visirvnmanangam , etc.,” occurring 
in tlie portion containing the description of 
the outward symptoms of leprosy, and tjie 
cure of such need not be attempted either. 
Besides these two, the leprosy tliat takes root 
in the bone, the marrow, or the semen is alsp 
incurable. 

The nature of the rnrahle forms of leprosy, 

“ Where the leprosy is the I’esult of the 
disorderly state of the two humours kapha 
and vatOy where it is confined to the skin, and 
where it results from the disorderly i^tate of 
one of the humours, it is not incurable.” 

Commend ary. 

AVhere leprosy results from tlie disorderly 
state of kapha and vata, it can be cured ; so 
also that which does not extend beyond the 
.skin, and similarly that which results from 
the disorder of one only of the humours. 

The nature of the leprosy confined to the skm. 

‘ Of the three kinds of leprosy mentioned 
above as being curable, that which is 
confined to the skin is characterised by a 
stinging pain, a (visible) change of colour, 
and an itching sensation”, 

“ Of the different kinds of leprosy referred 
to as incurable, that which has taken root in 
the bone or the marrow of the bone and thp 
flesh is indicated by the crippled nose, red 
eves and a low voice.” 
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Commentary. 

Low voice meanfi feeble voice. 

“Again that, which takes root in the 
semen is indicated by ulcers full of worms; 
the wife and children of such a leper would 
also be affected by this disease.” 

Commentary. 

Wounds would contain worms in this kind 
of leprosy which adversely affects the wife 
and children of the leper by causing suffering, 
for instance, by too much perspiration. 

The nature if the rishta form of leprosy. 

“ The form ()f lepmsy indicated by decayed 
limbs, red eyes, and a feeble voice, whose 
victim suffers from dyspepsia and dJ^sentery, 
feels abnormally thirsty and carries (innumer- 
able) germs about him, ends invariably in the 
death of the leper.” 


11 . 

Ch a I a kasa n i h it a Bo( )k entitled Nid a na , 
Chapter V, page 200. 

“ The form of incurable leprosy known as 
knkanaka is indicated in its hrst stage by 
the dual colour of red and black (by which 
the grain kakananfika, called in Tamil 
Kundumani, is distinguished) afterwards 
displaying all the symptoms of leprosy, — all 
these symptoms together being likely to 
manifest themselves in sirmers, — and 
eventually assuming several colours.” 

Commentary. 

The form of leprosy known as kakanaka 
displays all the symptoms of leprosy and is 
incurable. The skin and the rest (viz.^ flesh, 
blood and lymph) the blood vessels and 
nerves, the muscles and tendons, and the 
bones, though sound in themselves, are eaten 
away by worms. At this stage, the leper is 
subject to great annoyance, thus, he suffers 
from the discharge of offensive matter, the 
splitting up of the body, the decaying and the 
consequent dropping off of limbs, abnormal 
thirst, fever, excessive purging, a burning 
sensation throughout the body, general 
debility, loss of appetite and lack of digestive 
power ; such is the nature of incurable 
leprosy 
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III. 

Madhava. — Nidana, page 227. 

The curable form of leprosy. 

That form of leprosy which attaches itself 
to the skin, or which has struck into the blood 
or fiesh, or which is caused by the disorderly 
state of the two humours, Vata and SleshmUy 
is curable.” 

The incn ruble form of leprosy. 

Wliere leprosy is attended with the corpul- 
ence of the leper and where it results from the 
disorderly state of two of the humours, its cure 
is next to impossible ; where it has taken root 
in the marrow of the bone or the bone, the case 
is hopeless ; and where it results from the 
disorderly state of all the three humours of 
the body and is indicated by worms (in the 
sores), abnormal thirst, a burning sensation 
throughout the body and loss of appetite, and 
f urthcr also by the split skin, discharge of 
offensive matter, rod eyes and a feeble voice 
and is past the five kinds of remedy, it 
invariably kills the sufferer.” 

Commentary. > 

When it is said that the leprosy is past the 
five kinds of remedy, what is meant is that it 
is useless to attempt the five kinds of remedy, 
namely, vomitting, purging, sneezing, inject- 
ing medicinal oil through the arms, and 
injecting other medicines through the same 
medium. 

The term “leprosy” is applied only to an 
incurable form of it. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1659 of 1913. 
October 2, 1914. 

Present: — Mr. Justice Ay ling and 
Mr. Justice Hannay. 

GUDUR RANGA REDDI, died, and others 
— Defendants Nos. 2 to 8 — Appellants 
versus 

GUNDALA PITCHI REDD! and another— 
Plaintiff and Dependant No. 1 — 
Respondents. 

Specific Rehcf Act (I of 1877>), 27- Specific 

performance^ suit for - Contract of sale to plaintiff ~—S ah- 
sequent sale to defemiant— Notice of prior contract 
after e.vccation of sale-deed and before registration— 
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Considemtion for sale ^ adjustment prior of mottgage^ 
debt *Paid his money in good fnith\ meaning of— 
Decree, proper Jorm of— Civil Procedure Code (Act V of 
1908;, 0. XLT, r. 33. 

The words ‘paid his money in good faith’ in section 
27 of the Specific Relief Act I of 1877 do not cover 
the case of a person who, after the execution of his 
conveyance and before its registration, has notice of 
a prior contract to sell the property to a third person 
and who does not pay any cash for his sale but takes 
it in adjustment of a prior outstanding mortgage in 
his favour. 

Ilimatlal MoHlal v. Vasudeo Oanesh, 16 Ind. Cas. 
680; 36 B. 446; 14 Bom. L. R. 634, followed. 

The correct decree to bo passed in such a case is to 
direct both the vendor and the subsequent purchaser 
to execute a proper sale-deed to the plaintiff. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge of 
Nellore, in Appeal Suit No. 1 of 1913, pre- 
f erred against that of the Additional District 
Munsif of Nellore, in Original Suit No. 191 
of 1912 (Original Suit No. 840 of 1911 on 
the file of the Court of the Principal District 
Munsif of Nellore). 

FACTS. — The suit was for specific per- 
formance of an agreement to sell the suit 
lands entered into by the 1st defendant. 
Subsequent to the agreement in favour of the 
plaintiff, the 2nd defendant obtained a sale- 
deed in respect of the suit properties from 
the 1st defendant, the consideration for his 
sale being the amount due on a mortgage 
previously executed by the 1st defendant in 
his favour. His contention was that he was 
a hona fide purchaser for value of the suit 
properties without notice of the agreement 
in plaintiff’s favour. The Court below found 
that he had notice of the agreement after the , 
execution, of his sale-deed but before its 
registration and that there was no endorse- 
ment of discharge on the mortgage-bond 
and no irrevocable adjustment of the price 
before such notice. It, therefore, overruled 
his plea, relying on Ilimatlal MoHlal v. 
Vasudeo Ganesh (l), and decreed the suit as 
against him. Against this decree, the 2nd 
defendant preferi’ed the above second appeal. 

Messrs. K. Srinivasa Iyengar and A, Krishna- 
swami Iyer, for the Appellants: — The sale to 
1st appellant is in discharge of a prior 
mortgage-debt. The Court below has found 
that the 1st appellant had notice of the 
plaintiff’s agreement after the execution of 
his sale-deed, but before its registration. 
Notice to be effectual must be before the 

(1) 16 Ind. Cas, 680; 36 B. 446; 14 Bom. L. B. 634- 


transfer. Absence of endorsement of dis 
charge on the mortgage-bond before the said 
notice is immaterial. The sale-deed states 
that Rs. 3,000 of the purcliase-money had 
been received by way of discharging the debt 
due under the mortgage. Endorsement is 
only evidence of discharge and not necessary 
to constitute it. Registration has nothing 
to do with the matter. First appellant also 
obtained possession under the sale-deed. The 
appropriation in the sale-deed must be deemed 
to be an adjustment on the date of sale and 
to have the effect of placing the applicant in 
the position of a person who has paid cash 
that day. Under section 40 of the Transfer of 
Property Act there need be no cash payment. 
Under section 91 of the Trusts Act notice 
must be at the time of the acquisition of the 
property. Section 27 of the Specific Relief 
Act applies only to one class of cases. 
Himatlal Motilal v. Vasudeo Ganesh (1) is 
distinguishable. In that case the sale was 
for cash and not by adjustment as in the 
present case. Further, that case proceeds on 
the English Law which is quite different 
from the Indian Law. The learned Judges 
held that if the document had been registered, 
then the subsequent purchaser would be safe 
even though there was no payment (see 
page 450). In India property passes by the 
mere execution and registration of the sale- 
deed. Payment of purchase-money is not 
essential. Not so under the English Law. 

Mr. T. F. M' thukris' n • lye , for the Re- 
spondents, was not called upon. 

JUDGMENT.- In this case it is found that 
the 2nd defendant (appellant) received notice 
of the plaintiff’s contract. Exhibit A, after 
execution of his own sale-deed (Exhibit II), 
but before its registration. No cashwas'to 
be paid under Exhibit II, but the sale-amount 
was to be adjusted towards a mortgage 
(Exhibit V) held by the appellant. We are 
of opinion that the recital in Exhibit 11 does 
not operate as an adjustment so as to put 
the appellant in the same position as a man 
who had “paid his money in good faith” 
within the meaning of section 27 of the 
Specific Relief Act. In these circumstances 
we should hold, following V otilal v. 

Vasudeo Ganesh (1), that the plaintiff was 
entitled to claim specific performance ^as 
against the 2nd defendant. 

The decision of the lower Appellate 
Court is right and the appeal is dismiss- 
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ed with costs ; but the decree should be 
amended by directing that the legal 
representatives of the 2nd defendant as 
well as the 1st defendant should execute 
a proper sale -deed to tlie plaintiff. This is 
ordered under Order XIjI, rule 33, of the 
Code of Civil Procedure. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal Xo. 765 op 1913. 
June 24, 1914. 

Fresent'. — Mr. Justice Sundar Lai. 
NANDAN SINGH and others — Defendants 
— Appej.lants 
versus 

D KBI DIN — Plat nt i f f — Res pon dent. 

Agra Tenancy Act {l[ of 1901), s. 177, Sch. droup li 
— Landlord nmi tenant - Suit lor ejectment — Valuation 
for jurisdiction and Court-fees Appeal — Court-Fees 
Act (rii o/1870), .s. 7, cl. XI (oc ) — Suits Valuation Act 
(Vn of 1887), s. 8. 

Under clause XT (cc) of section 7, Court 
Fees Act, as amended by Act VI of 1905, suits 
between landlords and tenants have to bo valued 
for the juirposo of payment of Court-fees upon the 
rent payable for the year next before the date of 
presenting the plaint; and the valuation for juris- 
diction must bo taken to be the same as the valuation 
for Court-fees. 

Therefore, no appeal lies to the Judge from an 
order of an Assistant Collector in a suit for eject- 
ment valued at less than Rs. 100. 

Ram Raj Teivan v. Oirnandan Bhagat, 15 A. 63; 
A. W. N. (1892) 240; Badha Prasad Sin^h v. Pathan 
Ojha, 15 A. 363; A. W. N. (1893) 148; Daryao Singh v. 
Bharat Singh, 3 Ind. Cas. 562; 6 M. L. T. 31l;32 A. 19; 
6 A. L. J. 905 (F. B.), referred to. 

Second appeal from a decree of the Dis- 
trict Judge of Cawnpore. 

Mr. D, B. Sawhny, for the Appellants. 

Messrs. M, L. Agarwala and Satya Chandra 
Mukerji, for the Respondent. 

JUDGMENT. — This is a suit for the 
ejectment of tenants under section 57, clause 
(6), of the Tenancy Act of 1901. The 
plaintiff is the zemindar of the village and 
the defendants are ex-proprietary tenants, 
whose holding consists of seven plots of 
land for which a rent of Rs. 44 per annum 
is payable. The suit was filed in the 
Court of the Assistant Collector of the first 
class who decreed the plaintiff’s claim. The 
defendants preferred an appeal against the 
decree of the Assistant Collector to the 
District Judge under section 177 of the 
Tenancy Act. Under that section an appeal 
lies from decrees of Assistant Collectors 


of the first class in suits included in group 
B of the Schedule attached to the Rent 
Act, when the amount or value of the 
subject-matter exceeds Rs. 100. TJiis was 
a suit falling under group B and if the 
amount or value of the subject-matter 
exceeded Rs. 100, the defendants had an 
appeal under that section to the District 
Judge. When the appeal came up for 
hearing before the District Judge, the 
respondent urged that no appeal lay to 
him as the value of the subject-matter was 
below Rs. 100. That objection was over- 
ruled by the Court below. The learned 
Judge proceeded to hear the appeal on 
the merits and dismissed it. The defend- 
ants have appealed against the decree 
to this Court and on the appeal coming on 
for hearing, Mr. Agarwala on behalf of 
the plaintiff-respondent has urged that no 
appeal lay to the Court below and that the 
decree of the Court below dismissing an 
appeal ought to he affir.nod on that ground. 
The question, therefore, is whether an appeal 
lay to the Court below. 

The decision of the question turns upon 
the question, what is the value of the subject- 
matter of the suitP The rights of tenants 
who are ex-propriotary tenants of their 
holding, are incapable of having a market 
value as the right itself is untransferable 
in law. Section 8 of the Suits Valuation 
Act, however, prescribes how the value of 
certain suits for the purpose of jurisdiction 
is to be determined. Under section 8 of that 
Act it is enacted that in suits other than 
those referred to in the Court Fees Act of 
1870, section 7, paragraphs 5, 6, 9, and 10, 
clause (d), where Court-fee is payable mZoreni 
under the said Act, the value as determined 
for the computation of Court-fee and the 
value for the purpose of jurisdiction shall be 
the same. In other words under this section 
the express object of which was to determine 
the value for the purpose of jurisdiction in 
cases coming within a certain class, the 
valuation on which Court-fee is payable 
under the law shall be the valuation for 
the purpose of jurisdiction also. The 
question then is whether this case falls 
within the class of cases referred to in 
this section. Under the Court Fees Act 
as amended by Act VI of 1905 
under clause XI {cc) o£ section 7, suits 
between landlords and tenants for 
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recovery of immoveable property from the 
tenants have to be valued for the purpose 
of payment of Court-fees upon the rent 
payable for the year next before the date 
of presenting the plaint. This was a suit 
between landlord and tenant. It was a 
suit for the recovery of immoveable property 
from the tenant and for tlie purpose of pay- 
ment of Court-fee the valuation of the suit 
was Rs. 44, which was the i*ent payable for 
the year next before the date of presenting 
the plaint. Court-fee was paid by the 
plaintiff upon that valuation and according 
to paragraph 4 of the plaint this was 
the value of the suit, and the defendants 
also have paid Court-fee on the same 
valuation both in this Court and in the Court 
below. Under section 8 of the Suits Valuation 
Act, therefore, the same must be taken to be 
the valuation for the purpose of jurisdiction 
and this suit, therefore, being valued at less 
than Rs. 100, no appeal lay to the Court below. 

Mr. Sawhny, however, has relied upon 
certain cases to show that the valuation 
really exceeded Rs. 100 and that the case 
fell under sub- clause V of section 7 of the 
Court h'ees Act. The first of these cases 
is the case of Ram Raj Tewari v. Girnan lati 
Bhagat (l). That was a case before the 
amendment of the Court Fees Act by 
Act VI of 1905. Under the Court Fees 
Act as it then stood, there was no clause 
expressly dealing with cases of this 
class except perhaps paragraph 5 of sub-sec- 
tion 7... In the absence of any other clause 
the Uourt was of opinion that the case fell 
within the purview of sub-clause 5. It 
held that the Court-fee, therefore, was 
payable on the value of the tenant’s 
right and the jurisdiction of the Court 
depended upon the valuation of the tenancy. 
If the Act had not been amended by 
giving suits of this class a special place 
in clause XI (cc) of section 7, that ruling 
would have been exactly in point and I 
would have followed the rule laid down in 
that case ; but since the amendment, it 
must be held that case does not fall under 
sub-clause V, but under sub-clause XI 
of section 7 of the Act. 

The next case is that of Radha Prasad 
Singh V. Pathan Ojha (2). That case has 
been relied upon by Mr. Agarwala. He 

(1) 16 A. 63; A. W. N. (1892) 240. 

16 A. 363; A. W. N. (1893) 148. , 
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has urged that the valuation put in the 
plaint, viz., Rs. 44, was final and governed 
the question of valuation for the purposes 
of the appeal. The case is quite in point 
as far as it goes, but it is unnecessary 
to rely upon it as the valuation for the 
purpose of jurisdiction is now to be the 
same as that for the purpose of Court-fees. 

The third case relied on is the ruling 
of the Full Bench in Duryao Singh v. 
Bharat Singh (3). The question in 
that case was about the Court-fee payable 
in a suit for pre-emption of the kind 
referred to in that case. The question 
now before the Court did not arise. It is 
true that the ruling in the case of Ram Raj 
Tewari v. Girnandan Bhagat (1) is referred 
to there. That ruling, as 1 have already 
pointed out, was perfectly correct under 
the law as it then stood, and under the law 
as it now stands after 1905, the case 
has no bearing. [ regret I am constrained 
to come to the conclusion that no appeal 
lay to the Court below. The Act of 1905, 
which was intended to relieve the landlords 
of the necessity of paying Court-fees under 
clause 5 of section 7 and of thus relieving 
a tenant who may be ultimately liable of 
paying it as portion of the costs in 

the case if the suit be decreed, has now 
the result of taking away a valuable 

right of appeal which the law before the 
amendment was believed to give to the 
landlord and the tenant whenever the real 
valuation of those rights exceeded Rs. 100. 
In making the amendment, it may be that 
the provisions of section 8 of the Suita 
Valuation Act were not before the mind 
of the Tjegislature, but I have to apply 

the law as it is. I must take the valuation 

for jurisdiction to be the same as the 
valuation for Court-fees, and must hold 
that this suit being below R.s. 100 in 
valuation, no appeal lay tp the Judge and that 
he ought to have dismissed the appeal on that 
ground. The Tenancy Act, I understand, is now 
before the Legislature for re-enactment and 
amendment. The matter is one for the 
Legislature to consider. I, however, have no 
option but to affirm the decree of the Court 
below, dismissing the appeal on the sole 
ground that no appeal lay to that Court. I 
make no order as to costs. 

Appeal dismissed, 

(3) 8 Ind. Cas. 662; 6 A. L. J. 906 (F. B.); 6 M. L. 
T. 311; 32 A. 19. 
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MUSO V, EMPEROR. 

SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision Application No. 11 
OF 1914. 

March 19, 1914. 

Present: — Mr. Hayward, J. C., and 
Mr. Crouch, A.sT. C. 

MUSO AND OTHERS — APPLICANTS 
versus 

EMPEROR — Prosecutor. 

Criminal Procedure Code (Act V of l89Sjf as. 195, 
200 Complaint hy public officer — Sanction by 

HUperior, whether necessary— Failure to examine com- 
plainantf effect of — Conviction by officer concerned in his 
public capacity. 

Where a Cantonment Magistrate convicted the 
accused for obstructing^ the bailiff of the Canton- 
ment Small Cause Court in the execution of a 
warrant issued by the Magistrate in his capacity of 
the Small Cause Court Judge and no sanction for pro- 
secution was obtained nor was the complainant 
examined: 

Held, (1) that failure to examine the complainant 
was not a sufficient reason for setting aside the 
proceedings; 

(2) that it was open to the bailiff, a public officer, to 
file a complaint without any sanction; 

(3) that in issuing the warrant as a Small Cause 
Court Judge the Magistrate was concerned in the 
matter only in his public capacity and was, there- 
fore, neither a party nor “personally interested” 
in the case within the meaning of section 556, 
Criminal Procedure Code. 

Mr. Partahrai D. Putiwanf, for the Ap- 
plicant. 

Mr. E, Baynvondf Public Prosecutor, for the 
Crown. 

JUDGMENT. — The applicants seek revi- 
sion of the decision of the Cantonment Magis- 
trate, Karachi, convicting them of obstructing 
a bailiff of the Cantonment Small Cause 
Court, under section 186, Indian Penal Code. 

The applicants have pointed out in the 
first instance that the complainant, bailiff, 
was not examined and that his report only 
was brought on the record by means of the 
Nazir, That, however, does not appear to 
us sufficient reason for setting aside the 
proceedings, because there were other 
witnesses who gave a full account of the 
matter and who were believed by the learned 
Cantonment Magistrate. 

It has next been argued on behalf of 
the applicants that the proceedings were 
illegal in default of sanction under section 
195 of the Criminal Procedure Code. That, 
however, does not appear to us to be the 


case. It was open to the bailiff, a public 
officer, to file a complaint without any 
sanction, though it would, no doubt, have 
been open to his superior, the Cantonment 
Small Cause Court Judge, to direct a 
complaint to be filed. But there is no- 
thing on record to show that any such 
direction was passed by the Cantonment 
Small Cause Court Judge. 

The applicants have lastly contended 
that the proceedings were irregular, inasmuch 
as the Cantonment Magistrate -was person- 
ally interested in the matter within the 
meaning of section 556 of the Criminal 
Procedure Code. This has been alleged in 
the first place on the ground that the 
Cantonment Magistrate issued the warrant, 
ill respect of which the obstruction occurred, 
in his capacity as Cantonment Small Cause 
Court Judge. That, however, would not, in 
our opinion, make him personally interest- 
ed.” That phrase appears to us to be 
contrasted with the following phrase, 
‘ concerned therein in a public capacity,” in 
the explanation to the section. The Canton- 
ment Small Couse Court Judge in issuing 
the warrant appears to us to have been 
concerned in the matter in his public 
capacity within the meaning of the section. 
It has been alleged in the second place on the 
ground that the Cantonment Magistrate was 
a party to the criminal proceedings inasmuch 
as he directed the prosecution. No doubt 
if as Cantonment Small Cause Court Judge 
he had directed the prosecution, the case 
would have been similar to that mention- 
ed in the illustration to the section. But 
as already remarked, there is nothing on 
the record to show that any such direction 
was given. If it had been, the fact could 
have been elicited in cross-examination of 
the Nazir, It cannot be assumed in 
default of anything on the record that 
such direction was nevertheless given by 
the Cantonment Magistrate in his capacity 
of Cantonment Small Cause Court Judge. 

We, therefore, find that no irregularity 
has been disclosed which would justify 
our interference with the conviction. With 
regard to the sentence it is not clear why 
applicants Nos, 1 to 4 should have received 
double the amount of punishment awarded to 
the person chiefly concerned, applicant No. 5* 
But there would appear no good reason fpt 
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-int'erfering^ with 'the nature of the punishment, 
rigorous imprisonment. People must learn 
not to obstruct bailiffs. We, accordingly, 
decline to interfere with the conviction, but 
alter the sentence passed on the applicants 
-Nos. 1 to 4 to one of. one month’s rigorous 
imprisonment, i.e,^ similar to the sentence 
passed on applicant No. 5. 

Conviction confirmed ; Sentences reduced. 


PUNJAB CHIEF COUET. 
Criminal Revision Petition No. 913 of 1914. 

June 6, 1914. 

' Present: — Mr. Justice Shadi Lai. 

MANGrU AND OTHERS — CONVICTS — 

' Petitioners 

] verstes 

EMPEROR — Prosecutor — Respondent. 

Penal Code (Act XLV of 1860^, if. lS2-~Fahehu 
foi'mation to Police Officer — Statements made hy persofis 
•to corroborate informant during inrestigation’-Cri* 
minal Procedure Code (Act V uj 1898^ .s-.*.. 161, 162. 

A statement made under section 161, Criminal 
Procedure Code, 1898, in answer to questions put 
by the Police Officer investigating the rase does not 
amount to giving information within the meaning 
of section 182, Indian Penal Code. 

^ The expression “give information’* in the latter 
section means to volunteer information and is not 
intended to apply to a statement made in answer 
to questions put by a public servant. 

Chinsna Raiitana Goicd v. Emperor, 31 M. 506; 
18 M. L. J. 673; 9 Cr. L. J. 77; and Emperor v. 
"Nga Aung Po,-U. B. E. (1905), Penal Code, 13; 2 Cr. 
la. J*. 474, referred to. 

Petition, under section 439 of the Criminal 
‘Procedure Code, for revision of the order 
of the District Magistrate, Sialkot, dated 
the 14th April 1914, affirming that of the 
Magistrate, 2nd Class, Sialkot, dated the 
24th February 1914, convicting the 
petitioners. 

FACTS, — The facts of the case appear 
clearly from the following extracts from the 
judgment of the District Magistrate: — 

Mr* Lincoln has written a clear 
knd well-reasoned decision in this case. 
Briefly stated accused Mangu gave informa- 
tion at the Police Station that his house 
had been broken into and certain property 
stolen also and that he suspected four persons 
on the ground of enmity. It has to be 
noted that Mangu is a young man of 15 
and that accused Nihali is his mother 
jmd accused Mangal his step-father whose 
^rriage with Nihali, a widow, had given 


rise to much dissension in the village. All 
seven persons referred to are Brahmins. 
In consequence of the report the Thanedar 
visited the spot and Mangal and Nihali 
corioborated the story, the latter giving a 
detail of articles stolen.” 

‘^With regard to Nihali and Mangal the 
case is that when the Thanedar came to the 
village, they corroborated Mangu’s story and 
added details. It is proved that this corro- 
boration was false and in the case of Mangu 
was known by the two informants to be false. 
The argument that as only Mangu went to 
the Thana Nihali and Mangal did not give 
information to the Police for the purposes of 
section 182, Indian Penal Code, is defeated by 
the answer that if they had told the truth 
the Thanedar w'ould have taken no further 
action. Thus it was in consequence of the 
information given by them that he continued 
the inquiry* Clearly the statements made 
by Nihali and Mangal contained information 
given to a public servant. They knew that 
information to be false and intended to cause 
their enemies annoyance. A clear case 
under section 182, Indian Penal Code, is thus 
made out against both.” 

Mr. Nand Lai, for the Petitioners. 

JUDGMENT. — After hearing Counsel for 
the petitioners, I have no doubt that Mangu 
is guilty of the offence under section 182, 
Indian Penal Code, and the only question 
in his case is that of punishment. Now the 
maximum punishment provided by law is 
imprisonment of either description for a. 
period of six months and Mangu has already 
suffered imprisonment for nearly 2^ months. 
In view of the fact that he is a young boy of 
15 years of age and that this is his first 
offence, I think the period already undergone 
is sufficient. 

The case against Mnsammat Nihali and 
Mangal, however, stands on a different 
footing. It is alleged that when the 
Thanedar came to the village, they made 
statements corroborating Mangu’s story and 
gave details. These statements were evi- 
dently made under section 161, Criminal 
Procedure Code, in answer to questions put 
to the accused by the investigating officer, 
and the question for determination is whe- 
ther the making of a statement under section 
161, Criminal Procedure Code, in answer to . 
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questions put to the accused by the investigat- 
ingofficer, amounts to giving information within 
the meaning of section 182, Indian Penal Code. 
N'ow it is clear that a person making a false 
statement to the Police is not liable to be 
prosecuted for perjury and section 162, 
Criminal Procedure Code, lays down in clear 
terms that the statement, if taken down in 
writing, shall not be used as evidence. 
It, therefore, seems to me to be an 
evasion of law if that statement could 
be made the basis of a charge under 
section 182, Indian Penal Code. The ex- 
pression give information” in the latter 
section means to volunteer information and 
was not, in my opinion, intended to apply 
to a statement made in answer to questions 
put by a public servant. The judgment 
of the Judicial Commissioner, Upper Burma, 
reported as Emperor v. Nga Aung Po(l) takes 
the same view, and I think the reasoning 
receives support from the ruling of the 
Madras High Court in Chinna Jtamana 
Oowd V. Emperor (2), which is to the elfect 
that a statement made under section 162 
Criminal Procedure Code, in answer to ques- 
tions put by a Police Officer making an 
investigation under section 161, Criminal 
Procedure Code, does not amount to a false 
charge within section 211, Indian Penal 
Code. 

I am, therefore, of opinion that Musam^ 
mat ISTihali and Mangal are not guilty of 
the offence under section 182, Indian Penal 
Code, and I accept their revision and acquit 
them. The conviction of Mangu is maintain- 
but the sentence passed upon him is 
reduced to the period already undergone. 
His revision is accepted to this extent only. 
All the petitioners are discharged from 
their obligation under the bail-bond. 

Petition allowed. 

S U. B. R. (1905) Penal Code, 13; 2 Cr. L. J. 474. 
31 M. 606; 18 M. L. J. 573; 9 Cr. L. J. 77. 


MADRAS HIGH COURT. 

Criminal Revision Care I^o. 167 of 1914. 
Referred Case R'o. 20 ok 1914. 

August 10, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Tyabji. 

In re MAMU BEARI — Accused. 

Workmen*R Breach of Contract Act fXIII of 1859^, s. 1, 
Hcope of — *A)tiJicprf workman or labourer^ — *WorW^ 
Contract to convey clay in complainanVs hoot by means 
of accmed*8 own labour and that of another hired and 
paid for by him— Daily wages — Jurisdiction— Criminal 
Revision, 

Where, for a daily wage of twelve annas, M agreed 
to convey clay from a certain riverside to the 
factory of tlie complainant in the latter’s boat by 
moans of his own labour and that of another person 
to be employed and paid for by him and received a 
sum of money as advance therefor, but afterwards 
neglected to do the work: 

Heldf that he came within the purview of the terms 
‘workman, artificer, or labourer* in section 1 of Act 
XIII of 1869 and that the mere fact that the work 
was to be done with the assistance of another person 
to be employed and paid for by him, did not take 
away the jurisdiction of the Court to proceed under 
the Act. 

Qilby V. Sabbu Pillai^ 7 M. 100; 1 Weir 690, referred 
to. 


Calnram v. Chenyappa, 13 M. 361; 1 Weir 691, dis- 
tinguished. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal Pro- 
cedure Code, by the District Magistrate of 


South Canara in his letter, Dis. No. g~i 4 D, 


dated 24th February 1914, 

FACTS. — One Mamu Beari agreed with 
the complainant, undertaking to convey clay 
in the latter’s boat from a certain riverside 
lying within the ambit of six villages and deli- 
ver nine boxfuls every day at the tile factory 
of the complainant. It was also agreed that 
Mamu Beari was to be paid a wage of 12 
annas a day for the above work, which he 
was to do with the assistance of a third 
person to be employed and paid for by him. 
In pursuance of the above contract, Mamu 
Beari received a sum of Rs. 47-4-0 from the 
complainant. Mamu Beari having neglected 
the work, the complainant filed a criminal 
complaint under the Workmen’s Breach of 
Contract Act, XIII of 1859, against Mamu 
Beari before the Stationary Sub-Magistrate, 
who ordered the accused to work in accord- 
ance with the contract between him and the 
complainant. The District Magistrate of 
South Canara, feeling a doubt as to the 
propriety of the order, I'eferred the matter to 
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the High Court under section 438, Criminal 
Procedure Code. 

The Public Prosecutor, for the Government 
in supporting the order, referred to Gllby v. 
Sabbu Ptllat (l) and distinguished the case in 
Caluram v. Ohengcippa (2) as containing no 
covenant to render personal labour. 

, ORDER. 

Aylino, J. — The question whether an ad- 
vance was received in cash as recited in the 
Icarar is purely one of appreciation of evi- 
dence and is not a point on which this Court 
is accustomed to interfere in revision. 

The District Magistrate solicits a ruling as 
to whether a contract to convey clay can be 
regarded as falling within the scope of Act 
XIII of 1859. It is difficult to see why the 
conveyance of clay should not be ‘ work” 
within the meaning of that Act — provided 
that the personal labour of the person who 
undertakes the convej'ance is to be utilized: 
Vide the judgment of Turner, C.J., in Gilby v. 
Sabbu Pillai (1) which clearly lays down the 
distinction to be drawn between a workman 
or labourer under the Act and a mere non- 
working contractor. 

In the present case the defendant under- 
took to convey clay for the complainant in 
his (complainant’s) boat by means of his own 
(^defendant’s) labour and that of another man 
who was tp be provided free of charge by 
him (defendant). He was to convey nine box- 
fuls a day and to receive wages at the rate of 
12 annas a day. I consider that this agree- 
ment comes within the scope of the Act. 
The mere fact that another man was also 
to work does not exclude it. Vide the word- 
ing of section 1 of the Act and the ruling 
above quoted. 

The case reported in Oaluravi v. Chengappa 
(2) to which the District Magistrate refers is 
easily distinguishable. There the contract 
was to convey salt by boat, but the defendant 
did not bind himself to render personal 
labour but to convey the salt in his (defend- 
ant’s) own boat. As the learned Judges say; 
“It was an agreement for the carriage of salt, 
but we do not think complainant can be 
termed an employer of labour, or defendant a 
labourer.” 

(1) 7 M. 100; 1 Woir 690. 

(2) 13. M. 351j 1 Weir 691* 
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There is, in my opinion, no ground for 
interference. 

Tyabji, J. — The District Magistrate of 
South Canara, under section 438 of the 
Criminal Procedure Code, has reported for 
our orders certain proceedings in which the 
accused was ordered under tlie Workmen’s 
Breach of Contract Act, XIII of 1859, to 
work in accordance with the contract between 
him and the complainant (Exhibit A). The 
District Magistrate is not satisfied as to the 
correctness of the order. Pour requirements 
are necessary for making the Act applicable, 
tuz., (1 ) that a contract has been entered into 
between (a) a master or employer (the pre- 
amble mentions “ manufacturers, tradesmen, 
and others,” but section 1 refers to ‘ a master 
or employer,” who in the subsequent sections 
is referred to as “the complainant”) and (6) 
an artificer, workman, or labourer; (2) that 
the artificer, workman, or labourer has re- 
ceived from the master or employer or some 
one acting on his behalf an advance of money 
for the work; (3) that the advance is on 
account of any work which the artificer, 
workman, or labourer has (a) contracted to 
perform, or (b) to get performed by any other 
artificers, workmen, or labourers, and (4) 
that the artificer, workman, or labourer has 
wilfully and without lawful or reasonable 
excuse neglected or refused to perform the 
work, or get it performed according to the 
terms of the contract. (In the preamble this 
is referred to as fraudulent breach of contract 
for which the remedy by suit in Civil Courts 
for the recovery of damages is wholly in- 
sufficient and which, it is just and proper, 
should be subject to punishment). 

• The District Magistrate refers, in the first 
place, to the evidence on which it has been 
held that the accused was paid the sum of 
Rg. 47-4-0 by the complainant under the 
contract. The District Magistrate expresses 
the opinion that the defence story thar no 
money was received by accused is credible.” 
If so, then the second requirement mentioned 
above would not be satisfied. There was, 
however, evidence on which the Magistrate 
who tried the case and heard and saw the 
witnessess, was justified in holding that the 
accused received the advance, and 1 agree 
with my learned brother that this is not a 
case in which we can interfere in revision 
with this finding of fact. 
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Secondly, the District Magitrate ‘‘solicits a 
ruling on the point whether a contract to 
convey clay can be regarded as falling within 
the scope of the Act.” 

It seems to me that thw question is too 
general to permit of its being answered 
satisfactorily as it stands. Some contracts 
to convey clay would fall within the scope 
of the Act, others would not; whether any 
particular contract would or would not fall 
within the scope of the Act must depend 
upon whether the contract fulfils the re- 
quirements of the Act as above stated. 

There are two rulings of this Court to 
which I must refer in this connection. In (Hlby 
V. Sahhu Pallai (1) the accused was described 
as a contractor by the complainant himself. 
The contract was for earthwork — the cutting 
of a race-course; there was a plan and esti- 
mate.” The accused was not to labour on 
the race-course. It was held that he was 
not a workman within the meaning of the 
Act with reference to the contract for earth- 
work.” In CaJuram v. Chengappa (2) the 
contract was for conveyance of salt; the 
accused was not to render personal labour. 
It was held that on the one hand the com- 
plainant was not a master or employer, and 
on the other hand the accused was not a 
labourer. 

These two cases illustrate the difficulty that 
may arise in giving full effect to both the 
requirements of the Act, which are numbered 
(1) and (3) by me. For, though the con- 
tracting party must be an artificer, workman, 
or labourer under (1) his contract may be to 
get the work performed by other artificers, 
workmen and labourers under (3). The 
decisions establish that (by reason of the first 
requirement) it is necessary that the work 
which the accused has agreed actually to do for 
his employer should be work of such a nature 
that one doing it may be described as an 
artificer, workman, or labourer, notwith- 
standing that under sections 1 and 2 that 
work may consist of getting something per- 
formed by other artificers, workmen, or 
labourers. When the work agreed to be 
done consists of providing labour and super- 
vising the cutting of a race-course or the 
conveyance of salt in boats without labouring 
in the race-course or on the boats, then such 
work has been held not to be that of an arti* 
^cer, workman, or laboqr^r, 


Coming now to the contract with which 
we have to deal, the accused undertook to 
convey the clay, which is referred to in the 
contract, by the complainant’s boat, with 
the assistance of another person, “at my (z.e., 
the accused’s) own expense.” Nine boxfuls 
were to be daily conveyed in this manner 
and delivered at a tile factory. Twelve 
annas per day were to be the “wages” of the 
accused. 

With reference to this contract, it is not 
denied that the complainant is a “master 
or employer” [see the requirements of the 
Act numbered (1) above]. The question 
that is raised, however, is whether the accused 
is an artificer, workman, or labourer,” 
and whether the work agreed to be performed 
by him was such as would be performed by 
“an artificer, workman, or labourer.” [See 
the clauses numbered (1) and (2) above.] 

I agree with my learned brother's inter- 
pretation of the contract, that under it the 
accused was to convey the clay by his own 
labour assisted by the labour of another 
person. The work agreed to be done in- 
volved the carryifig of tlie clay from the 
riverside in the six villages referred to in 
the contract and taking the boat down to 
the factory. A person doing this kind of 
w'ork under the circumstances referred to in 
the contract may, it seems to me, be described 
not inaptly as a labourer. Then does the 
fact that he is to get the assistance of another 
person to do this work, and to pay for that 
other work, remove the accused from the 
category of a labourer ? That question must 
be answered with reference to the particular 
work agreed to be done in the particular 
contract. A contractor supplying labour and 
materials and supervising the labourers, but 
not himself labouring, is not himself a 
labourer, as held in the cases above cited; 
but when a person is both a supplier of labour 
and a labourer himself, it must depend upon 
the terms of the contract whether the 
character of work as a whole is or is not that 
of work done by a workman or labourer. 

In the case before us it seems to me that 
the trying Magistrate was justified in hold- 
ing that the accused was a workman or 
labourer within the meaning of the Act, with 
reference to the contract in question. I 
yfould answer th^ reference accordingly. 

fleference disposed of. 
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ALL a V. EMPEROR. 

PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No. 392 of 1914. 

May 8, 1914. 

Present: — Mr. Justice Johnstone. 

ALLU — Convict — Petitione r 
versus 

EMPEROR THROUGH CHET SINGH— 
Complainant — Respondent. 

Penal Code (Act XL V of 1860) , e. 411- Receiving 
and disposing of stolen property — Guilty ’knowledge 
necessary — Concurrent findings-^ Revision — Criminal 
Procedure Code (Act V of 1898), s, 439. 

The mere fact that a person was in possession of a 
stolen animal and he sold it to another, is not in itself 
Buffioient for his conviction under section 41 1 of the 
Penal Code. His denial of having any connection 
with the animal does not prove his guilty knowledge 
specially when there is some enmity between the 
alleged vendor and the vendee. 

Petition, under section 439 of the Criminal 
ProceduTe Code, for revision of the order of 
the Sessions Judge of the Lahore Division, 
dated the 5th January 1914, aflBrming that 
of the Additional District Magistrate, Lahore, 
dated the 29th of November 1913, convict- 
ing the petitioner. 

‘ FACTS. — The facts of the case appear 
fully from the following judgment of the 
Sessions Judge: — 

Appellant has been convicted under 
section 411, Indian Penal Code, and 
has been sentenced to undergo two years* 
rigorous imprisonment. I see no force in 
the grounds of this appeal. 

According to the prosecution, complainant 
Chet Singh’s horse was stolen and no report 
was made at the Thana, but not long after 
wards, it was identified at a cattle fair by 
P. W. Hardit Singh, who immediately had 
the horse seized and sent word to Chet Singh. 
The horse was traced back through the 
hands of several persons who have been pro- 
duced as witnesses, until it was found to have 
been got by P. W, Sheru from the present 
appellant Allu in exchange for a mare and 
Rs. 24 oa.sh. P, W. Ishar Singh and 
Phula Singh have been produced as witnesses 
to this exchange. We have also evidence 
that appellant at once disposed of the mare, 
which he got in exchange from Sheru. 
There is ample evidence identifying the 
recovered animal, which was found in the 
actual possession of P. W. Jhandu, as one 
lost by complainant; and I see no reason to 
doubt the prosecution evidence* P. W; 
Sh^u was not orass-examined as to any 
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enmity either before or after the charge. 

Appellant could only assert that Sheru 
was at enmity with him, because the former’s 
sister had been abducted by “a Sikh.” His* 
defence witnesses have tried to support this 
story and have asserted that Sheru’s sister 
was abducted by one Kundan Singh, who 
afterwards became a Musalman. They also 
allege that P. W. Tshar Singh was on bad 
terms with the appellant about cattle-trespass. 
On this point nothing was said by the appel- 
lant himself in his statement. 

“j agree with the Magistrate that the 
guilt of the appellant has been sufficiently 
proved; and on the evidence, I do not see 
that there should be a conviction under 
section 403, Indian Penal Code. 

Prom the evidence it appears that the 
appellant was a bad character and I see no 
reason for reducing the sentence. I affirm 
the conviction and sentence and reject the 
appeal.” 

Mr. Nand Laly for the Petitioner. 

JUDGMENT.— Both Courts have believ- 
ed that the horse was transferred by 
petitioner to Sheru, and good reasons are 
given for this view. This l>eing so it is 
much against petitioner that he should 
deny all connection with the animal. At 
the same time even this is by no means 
conclusive of guilt ; and in favour of 
petitioner is the evidence, in which there 
is probably some truth, that Sheru and 
petitioner are enemies. 

On the whole I am disposed to hold that 
petitioner really did pass on the horse to 
Sheru ; but this is not sufficient to war- 
rant his conviction. 

I allow the revision and acquit Allu. 

Bevision allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision Application No. 169 
OP 1913. 

April 17, 1914. 

Present: — ^Mr. Crouch, A. J. C.^ and 
Mr. Boyd, A. J. C. 

JIWATRAM JHAMANDAS— Applicant 
versus 

EMPEROR — ^Prosecutor. 

Criminal Procedure Code (Aet V of\B^)t s. 195(6)-^ 


INPTAN CASES. 
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Applicatioiif whether by way of appeal ^Limitation 
— AppUcatiojh by Government after one year. 

Au application under section 195 (6) of tho Cri- 
minal Procedure Codo is not by way of appeal and 
is not governed by tho second Schedule of the 
Limitation Act. But it should bo made without 
unnecessary delay, [An application under section 
195 (6) made by Government after the lapse of a 
year was disallowed in this case.] 

Application against the order of the Dis- 
trict Judge, Larkana. 

Mr. Wadhttmal Oodharani, for the Applicant. 

Mr. E. Uaymtmdt Public Prosecutor, for 
the Crown. 

JUDGMENT. 

Crouch, A. J. C. — This is an application 
purporting to be under section 489, Criminal 
Procedure Code, or in the alternative, under 
section 195, asking the revocation of an order 
of the District Judge, Larkana, directing 
the prosecution of applicant for an offence 
under section 210, Indian Penal Code. 

As stated in tho order of the lower Court, 
the facts are extremely complicated. Briefly 
Dhanidino and his deceased brother Rabdino, 
were owners of a certain estate. By 
an award of 1899 and a sale-deed of 
1905, Rabdino had purported to transfer 
the whole of his interest and Dhanidino 
the major portion of his iuterst to one 
Khanumal. Tilumal, Thaumal and Jhangi- 
mal were partners of Khanumal, and, 
as such, claim a share in the property. 
Khanumal is dead and his interest is vested 
in his nephew Udhavdas. During his life- 
time Khanumal and after his death 
Udhavdas and the three partners en- 
deavoured, by means of civil and criminal 
proceedings, to obtain possession or, at 
any rate, enjoyment of the property, but 
apparently without success or with only 
partial success. The history of the 
litigation suggests that the Courts were used 
more for the purpose of harassing Dhani- 
dino than of obtaining a decision, for one 
criminal complaint and two civil suits were 
withdrawn. 

In December 1911 Udhavdas and the 
three partners permitted an arbitration 
award to be passed in favour of the pre- 
sent applicant, Jiwatram, a relation of 
theirs. This award purported to give 
Jiwatram a mortgage on the whole estate, 
the debt thus secured being re-payable by in- 
stalments. Dhanidino’s outstanding interest 


\vas ignored. A consent decree, embodying 
this award, was obtained and execution was 
immediately levied on the property for the 
recovery of the first instalment. Dhanidino 
was, at tlie time, in physical possession of the 
e.state and was compelled to pay up the 
whole amount of the first, instalment 
under threat of seizure. The money so 
paid was handed over to Jiwatram bjr 
the bailiff without any authority from the 
Court. Dhanidino applied for a refund of 
the money under Order XXI, rule 68, 
but his application was dismissed with 
costs and no inquiry as to Dhanidind’ji 
interest was held. We find ourselves 
unable to follow the learned Judge in his 
order dismissing this application. 

An application fur sanction to prosecute 
Jiwatram and his four assignors was 
rejected by the Sub-Judge by order, dated 
22nd April 1912. 

In June 1918 Dhanidino compromised 
with his opponents, receiving a two-annas 
share and a lump sum in cash. 

On the 12th April 1913 the Public 
Prosecutor, under instructions from tbe 
District Magistrate, applied to tbe District 
Judge to sanction the prosecution, and it 
is against the order passed on that 
application that the present application 
has been filed. The learned Judge 
suspected that no debt was really due to 
Jiwatram; and he attached much importance 
to the failure to exclude Dhanidino’s 
outstanding interest from the mortgage. 
Mr. Wadhumal urges that the admission 
by Udhavdas and the three partners that 
the debt was due is conclusive — the mere 
passing of the award and decree would 
create the debt even if it did not exist 
before — and also contends that the inclusion 
of Dhanidino's outstanding interest in the 
mortgage was not a point emphasised in 
either of the lower Courts and was one 
for which he was confident that a perfectly 
innocent explanation could be produced 
were he to he given the opportunity to 
obtain special instructions. 

Mr. Wadhumal contends also, on technical 
jand other grounds, that the sanction 
should be revoked. It is urged that the 
supplication was bad as being a substantive 
application and not by way of appeal; 
.that, if it be titeated: as an .appeal, it 
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was barred by the Law of Limitation, 
and, if as an application for revision, 
it should be brought within the 60 days’ 
rule observed by this Court; that, any 
.way, the application was stale, and, on 
.general grounds, should not have been 
entertained. Further, the parties having 
compromised, there is no injustice left to 
remedy. 

Now, the order of the Sub- Judge refusing 
sanction was an order made by a Civil 
Court acting under the special authority 
conferred by section 195, Criminal Procedure 
Code. No appeal lies from such orders; 
for the Court of the Sub-Judge not 
being a Criminal Court, no appeal lies 
under Chapter XXXI of the Criminal 
Procedure Code; nor is the order included 
in those against which an appeal lies 
under the Civil Procedure Code. The 
difficulty has been met by conferring 
special, original and substantive powers to 
grant or revoke a sanction on Appellate 
Courts, both civil and criminal. But 
though Appellate Courts exercise the 
jurisdiction they do not exercise it by way 
of appeal. The High Court can call for 
the proceedings of any subordinate Civil 
Court under section 115, Civil Procedure 
Code, but having done so, will grant or 
revoke a sanction under section 195, 
Criminal Procedure Code, by virtue of the 
powers conferred by section 439 (1), Criminal 
Procedure Code. The distinction between 
granting or revoking a sanction under 
section 195 (6) and reversing an order 
on appeal may seem one of words only, 
but the distinction clearly exists and 
must be recognized; the application to 
the District Judge was not an appeal 
either under the Civil Procedure Code, or 
under the Criminal Procedure Code, to 
which the 2nd division of the first 
Schedule to the Limitation Act applies. 
Nor can reliance be placed on rule 2 of 
Chapter ' V of the Rules of this 
Court ; that rule applies only to applications 
made to this Court in its High Court 
jurisdiction. 

But, as stated in Tindoorrial Naraindas v. 
Sodhuram Amhoomal (1), the object of rule 2, 
Chapter V, is to prevent stale applications 

(1) 15 Ind, Cas, ^8^ 18 Cr, L, J.681^ § S. b. 265. 


being made and to obviate the hardship that 
would ensue to accused persons if the finality 
of a criminal order were left in doubt for a 
long time.” Interference by revision in 
criminal cases is purely discretionary and the 
rule indicates that this Court will, in the 
exercise of that discretion, refuse to interfere 
in the case of a belated application. The 
Articles of the Limitation Act which strictly 
limit the period within which appeals in 
criminal cases can be made indicate that the 
Legislature likewise desires to secure finality. 


The close analogy which an application 
under section 195 (6) bears to an appeal has 
been recognized in some of the cases cited by 
Mr. Wadhumal. In Polamappa Chetti v. 
Annamalai Chetti (2) the learned Judges 
speak of such an application as “ a petition 
by way of appeal.” In Aiyakannu Pillai v. 
Emperor (3) Pinhey, J., expressed the opinion 
that sections 195 and 476 should be read 
together, and that it was the intention of the 
Legislature to restrict the power of Courts as 
complainants and to only suffer it when 
promptly exercised.” In Jfardeo Singh v. 
Hanuman Pat Narain (4) the learned Judges 
of the Full Bench observed that “sub-section 
6 of section 195 gives a right of appeal in very 
clear terms. Whether it is called an appeal 
or a right to make a substantive application 
to have an order refusing or giving sanction 
set aside appears to be immaterial.” 

Had the application to the District Judge 
been made by Dhanidino himself, we should 
have had no hesitation in declaring that it 
was stale and should have been rejected. 
Should it have been granted merely because 
the applicant was the District Magistrate ? 
It was the old theory that no negligence or 
laches could be imputed to the Crown, but 
this theory, even if now accepted, must bo 
accepted with reasonable limitations. In the 
case of an appeal against acquittal under 
section 417, Criminal Procedure Code, where 
an actual reference to, and action by, the 
Local Government is necessary, the Legis- 
lature has considered six months to afford full 
time for the cumbrous machinery of Govern- 
ment to be put in motion. I consider that a 

(2) 27 M. 223; 14 M. L. J. 74; 1 Cr. L. J. 32J- 2 
Weir 208. 

(3) 1 Ind. Cas. 597; 32 M. 49; 9 Cr. L. J. 41: 19 M. 
L. J.42; 4M.L. T.404. 


(4) 26 A. 244 at p. 247; A, W. N. (1904) 10| 1 Oy, 

J*7t 
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year is an unreasonably long time after 
which to present an application under section 
195 (6), Criminal Procedure Code, and that, 
when so presented, it should be entertained 
only under special circumstances. 

Had it been clear that a serious criminal 
offence had been committed such that, in the 
opinion of the Court, should not in the 
public interest be permitted to go unpunished, 
the Court might condone this delay, but on 
the facts before us it is not fair to say that 
anything more than a case of suspicion, which 
seems to call for judicial inquiry, has been 
made out. 

Again, the fact that the parties have now 
settled their disputes is one that cannot bo 
ignored. The Public Prosecutor will be 
helpless unless he receive detailed instruc- 
tions and genuine, zealous and continuous 
support from Dhanidino. Before it can be 
evident that a criminal offence has been com- 
mitted, it will be necessary to ascertain, 
beyond doubt, what exactly were the civil 
relations of the parties in December 1911, 
Dhanidino has no longer any personal interest 
in proving a case against the applicant, and 
it is improbable that he will go to the 
expense and trouble of conducting long and 
complicated litigation. It is undesirable to 
initiate a prosecution the success of which 
seems so doubtful and the result of which 
depends to which side an individual, over 
whom the Public Prosecutor can exercise no 
control, chooses to give his support. I would, 
therefore, revoke the sanction. 

Boyd, A. J. C. — I concur. 

Sanction revoked. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision Applications Nos. 12 to 19 
OP 1914. 

April 30, 1914. 

Present: — Mr. Hayward, J. C., and 
Mr. Boyd, A. J. C. 

HOTU, SON OP PESSUMAL, and others — 
Applicants 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of 1898), ss. 4, 190 
(1) {c)— Statement that certain pernon keeps common 
gaming house, whether amounts to ** complaint**— ^ 
Bombay Prevention of Qamhling Act (IV of 1887>1, 
6* Warranty issue of. 


A statement made before a Magistrate, with the 
object of inducing him to take action under the 
Bombay Pr#^vention of Grainbling Act, that a certain 
person keeps a common gaming house, does not 
amount to a “complaint” within the moaning of 
section 4, Criminal Procedure Code. 

A Magistrate not empowered to take action 
under section 190 (1) (c). Criminal Procedure Code, 
cannot bo said, by merely issuing a warrant under 
section 6 of the Bombay Prevention of Gambling 
Act, to have taken cognizance of a case till it ia 
brought up before him for trial. 

Applications against the order of the 
Resident Magistrate, Tando Adam. 

Mr. Wadhumal Oodharam, for the Appli- 
cants. 

Mr. E, Baymond, Public Prosecutor, for 
the Crown. 

JUDGMENT. — The accused, 8 in number, 
have been convicted under section 5 of the 
Bombay Gambling Act, IV* of 1887. And 
one of them, by name Hotu, has been con- 
victed under section 4 of the same Act. The 
necessary facts are as follows: — 

One Motu took a complaint to the Magis- 
trate on 10th December 1913 saying that 
Hotu kept a common gaming house in which 
many persons used to gamble. In consequence 
of this the Magistrate issued a warrant under 
section 6 of the Gambling Act, directing the 
search of Hotu’s house and the arrest of all 
persons found therein. The warrant was 
executed ; and all the accused were arrested 
in Hotu’s house. Later they were brought 
up by the Police before the same Magistrate 
who tried and convicted them. 

It is urged for the accused that the 
Magistrate took cognizance of the offence 
under section 190 (1) (c) of the Cviminal 
Procedure Code and so he could not legally 
try them without going through the procedure 
enjoined by section 191. The Magistrate 
admittedly did not go through this procedure ; 
so it is argued that the whole trial was 
illegal. 

Now the first question, is whether the 
Magistrate did take cognizance of the offence 
under section 190, Criminal Procedure Code. 
We are of opinion that he did not act under 
clause (a) of the section. He received no 
“ complaint” within the meaning of the term 
as defined in section 4 of the Code. The 
definition is as follows ; — 

“Complaint” means the allegation made 
orally or in writing to a Magistrate, with a 
view to his taking action under this Code, 
some person^ whether Ipio^u ov qnkqown| 
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has committed an offence, but it does not 
include the report of a Police Officer. 

Now as regards the seven accused, not 
including Hotu, they wfere not mentioned by 
Motu in his deposition; so it cannot be said 
that he stated that they Iiad committed 
any offence. The definition, moreover, clearly 
refers to some offence committed before the 
complaint is made. And in this case that 
was not what Motu meant. The suggestion 
was tliat the house should be searched and 
that those in it at the time of the search 
should be arre.sted. Moreover, as regards the 
accused Hotu also we do not think that Motu’s 
deposition amounts to a complaint*’ within 
the meaning of the Code ; for it was nf)t made 
in order to itiduco tlie Magistrate to take any 
action under the Code, but in order to induce 
him to proceed under section 6 of the 
Gambling Act. 

It is also clear that on the 10th December, 
there was no Police report before the 
Magistrate. With regard to clause (c) of 
section 190 the Magistrate was not empower- 
ed by G-ovornraent to take any action under 
that clause and accordingly the presumption 
is that he did not take action under the 
clause. Mr. Wadhumal for tlio accused 
argues that the recording of the complaint of 
Motu was done by the Magistrate (wrongly) 
in exercise of powers which can only be 
exercised under clause (r) of section 190, 
although the Magistrate himself actually did 
not possess those powers. So he contends 
that the Magistrate virtually applied section 
190 (c). This argument might bo good if the 
action, which the Magistrate took, was not 
within any other powers which he possessed. 
But as a matter of fact section 6 of the 
Gambling Act gave him full power to do all 
that he did ; and, therefore, it would be 
unreasonable to suppose that, while acting 
quite legally under one rule of law, he thought 
that he was acting under another rule under 
which he has no power. 

It, therefore, seems clear tliat on 10th 
December the Magistrate did not take 
cognizance of the case at all. What he did 
was done by virtue of the peculiar powers 
conferred by section 6 of the Gambling Act 
on Magistrates and , certain Police Officers 
alike. As section 190 of the Code was not 
psed, it follows that section 191 could not 
^pply* 

^ cognizance of thq 


case when it was brought up before him for. 
trial. It is pointed out that on that occasion he 
made certain errors of procedure, but that fact 
is not relevant to the point in question. The 
eri‘ors were immaterial and did not prejudica 
the accused. 

We, therefore, think that the trial of thes 
accused by this Magistrate was quite legal 
and wo ought not to disturb the conviction. 
The applications of accused Hotu, Taro and 
Ladho are dismissed. There remain five 
other accused, Mengho, Dharmu, Isar, son of 
Jethanand, Isar, son of Tarachand, and Nando, 
sou of Sambhumal. With regard to them wa 
think that the sentence of one week’s rigorous 
imprisonment which the Magistrate inflicted, 
was too severe. We set aside that sentence 
and substitute a fine of Rs. 10 each and in 
default rigorous imprisonment for ten days, 
each. 

Convictions confirmed) Sentences reduced. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Criminal Miscellaneous Appeal No. 600 
OP 1914. 

August 3, 1914. 

Present: — Sir Henry Richards, Kt., Chief 

Justice, Justice Sir George Knox, Kt., and 
Justice Sir P. C. Bauer ji, Kt. 
CHIRANJI LAL— -Appellant 
versus 

EMPEROR — Respondent. 

Proviri’dal IiiHolvcncy Act (III of 1907), ss. 3, 43, 46 
(1) — Court of Additional dwlge, whether mhordinate 
to District Court — Order tmder 43 — Appeal, whether 
lies to High Court — Nature of appeal — Jurisdiction. 

Held, by Richai'ds, C. J., and Banerji, J., (Knox, J., 
dissenting) thrxt the Court of an Additional Judge is not 
subordinato to a District Court witbiii the meaning 
of section 46 (1) of tho Proviiusial Insolvency Act 
and that, thorofore, when the Additional Judge in 
exercise of tho jurisdiction conferred by section 43 
of the Act convicts and sentences a debtor for having 
fraudulently or voxatiously concealed his books of 
account, an appeal from the order of conviction lies 
to the High Court. 

Per Banerji, J. — The Court subordinate to tho Dis- 
trict Court, referred to in section 46 (1), is the sub- 
ordinate Court mentioned in section 3 of the Act. 

Held, by tho Full Bench, that an appeal from an 
order under section 43 is a civil appeal. 

Appeal from an order passed by the 
Second Additional Judge of Aligarh, dated 
Ist July 1914. 
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Mr. G. W. Villon (with him Mr. Jawahar- 
lal Nehru), for the Appellant. 

Mr. L, M. Banerji, Government Advocate, 
for the Crown. 

JUDGMENT. 

E/ICHARDS, C. J. — Chiranji Lal applied 
to be declared an insolvent. Tlie case 
came before the Second Additional Judge 
of Aligarh, and he, in exercise of the juris- 
diction conferred upon the Court by section 
43 of the Provincial Insolvency Act of 
1907, ordered the debtor to bo imprisoned 
for a term of two months for having 
fraudulently or vexatiously concealed books 
of account. The debtor, Chiranji Lal, 
appealed to this Court against the order 
of the Second Additional Judge. 

A preliminary objection was taken against 
the hearing of the appeal to the elTect 
that an appeal did not lie to the High 
Court, but lay to the District Court. 
Section 8 of the Bengal, N.-W. 
and Assam Civil Courts Act (XJl 
of 1887) provides for the appointment by 
Government of Additional Judges. Clause 
(2) of the same section provides that the 
Additional Judges so appointed shall dis- 
charge any of the functions of the District 
Judge which the Distict Judge may assign 
to them, and in discharge of those func- 
tions shall exercise the samie powers as a 
District Judge. There is no doubt that 
the Second Additional Judge was duly 
appointed under section 8 and there can 
bo no doubt that the District Judge as- 
signed to the Second Additional Judge the 
disposal of this particular insolvency ap- 
plication. It seems to mo that there can 
be also no doubt that under clause (2) 
of section 8 the District Judge had autho- 
rity to assign the petition in question to 
the Second Additional Judge. Section 20 
provides: ‘‘Save as otherwise provided by 
any enactment for the time being in force, 
an appeal from a decree or order of a 
District Judge or Additional Judge shall 
lie to the High Court.” In my opinion 
these provisions make it quite clear that 
the appeal in the present case lay to the 
High Court. 

The Additional Judge dealt with the 
matter as a District Judge. It was con- 
tended by the objector that under the 
provision^ ' of section 46 of the Provincial 


Insolvency Act of 1907 an appeal from 
an order of a Court subordinate to the 
District Judge lies to the District Judge 
and it is argued that the Second Additional 
Judge was a Court subordinate to the 
District Court within the meaning of section 
46 clause (1). In support of this con- 
tention section 39 of the Bengal, - 
N.-AV. P. and Assam Civil Courts 
Act is cited. This section provides as 
follows; “For the purposes of the last 
foregoing section the presiding oificer of a 
Court subject to the administrative 
control of the District Judge shall be 
deemed to be immediately subordinate to 
the Court of the District Judge, and, for 
the purposes of the Code of Civil Procedure, 
the Court of such an officer shall be deemed 
to be of a grade inferior to that of tlie 
Court of the District Judge.” It seems 
to mo that this is a clause providing that 
for the specified purposes mentioned iu 
section 39, and for tins purpose only, a 
Court is to l)e deemed subordinate or of 
a lower grade to the Court of the District^ 
Judge. It cannot override the other clear 
provisions to which 1 have referred. A Bench 
of this Court has already considered this 
question in the case of Mahhan Lal v. 
Hri Lal (I). The view taken by the 
learned Judges in that case was that the 
appeal from an order of the Additional 
Judge lay to the High Court and not to 
the District Judge. I entirely agree with 
the view taken by the learned Judges in 
that case and I would overrule the pre- 
liminary objection. 

Knox, J.—l regret finding myself unable 
to follow the view taken by my brother 
Judges in this matter. So far as I am 
aware when the Legislature intends that an 
appeal from an Additional Judge shall lie to 
the High Court, it makes special provision 
for the purpose; as for instance in section 
20 of Act XII of 1887. It seems to me 
that the Provincial Insolvency Act, III of 
1907, intended that the Court having jurisdic- 
tion under the Act should be the District 
Court and Courts which were authorised by 
the Local Government with the previous 
sanction of the Governor- General in Council 
to exercise such jurisdiction. If it had, been 
intended that an appeal from an Additional 

(1) 14 lud. Gas. 162; 9 A. L, J. 371; 34 A. 382, 
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Judge should lie direst to this Court, it would 
have been very simple for the Legislature to 
have said in section 46 (2): **Any person 
aggrieved by an order made by the District 
Court or the Additional Judge under section 
« # # ♦ # >» absence of special 

words conferring a right of appeal from an 
Additional Judge to the High Court I am 
not prepared to hold that an appeal would so 
lie. T can quite understand that the 
Legislature may have intended that matters 
o i this kind, which called for speedy decision, 
should, if there was an Additional Judge in 
the first instance, be referred to and at once 
decided by the District Court on the spot. 

Banerji, J. — The question to bo deter- 
mined in this case is whether an appeal from 
the order of the Second Additional Judge in 
tMs case lay to this Court or to tlie Court 
of the District Judge. In support of the 
contention that the appeal lay to the District 
Judge reference is made to section 46 of the 
Provincial Insolvency Act, which is to the 
effect that a person aggrieved by an order 
made in the exercise of an insolvency jurisdic- 
tion by a Court subordinate to tlie District 
Court may appeal to the District Court. It is 
urged that the Court of the Additional Judge 
is subordinate to the District Court within the 
meaning of the section and that, therefore, no 
appeal lies to this Court. I am unable to 
agree with this contention. I am clearly of 
opinion that the Court subordinate to the Dis- 
trict Court, referred to in section 46, sub- 
section (l), is the subordinate Court men- 
tioned in section 3 of the Act, that is to say, a 
Court subordinate to the District Court which 
has been invested by the Local Government 
with the previous sanction of the Governor- 
General in Council by notification in the 
Local Official Gazette with jurisdiction in 
insolvency matters. Had it been intended 
that the Court of an Additional Judge should 
be deemed to be a subordinate Court within 
the meaning of the section, it would have 
been distinctly provided in the section in the 
case of Additional Judges that they shall be 
deemed to be subordinate to the District Court 
in the same way as Courts of Small Causes 
have been declared to be subordinate to the 
District Court. 

It is next urged that an Additional Judge is 
under the Civil Courts Act, XII of 1887, 
subordinate to the District -Court, This 


contention also is, in my opinion, untenable. 
Section 3 of the Civil Courts Act defines the 
different classes of Civil Courts, but except 
for the purposes of administrative control and 
for the purposes mentioned in section 39 of 
the Act, the Court of an Additional Judge is 
not declared in the Act to be subordinate to 
the Court of the District Judge. Section 8 of 
the Act provides that an Additional Judge 
appointed by the Government is competent to 
discharge any of the functions of a District 
Judge which the District Judge may assign to 
him, and in the discharge of those functions 
he shall exercise the same powers as the 
District Judge. One of the functions of the 
District Judge is to try insolvency matters, 
and under the provisions of this section the 
District Judge is competent to assign that 
function to the Additional Judge in any 
particular case or in any class of cases. In 
the discharge of those functions the Addi- 
tional Judge exercises the powers of the 
District Judge as such, and it cannot be said 
that an appeal from an order made by him 
in the exercise of those functions lies to the 
District Judge, who himself can exercise no 
higher functions in regard to those matters. 
By section 20 of the Civil Courts Act an 
appeal from an order of an Additional Judge 
lies to the High Court. Therefore in the 
present case the appeal, in my opinion, lay to 
this Court and the preliminary objection has 
no force. 1 may add that there can be no 
more inconvenience in allowing an appeal to 
this Court from the order of an Additional 
Judge than from the order of the District 
Judge. 

By the Court. — We are all unanimously of 
opinion (assuming that an appeal did lie to 
this Court in the case) that it comes before 
this Court as a First Appeal from Order on 
the Civil Side. We, therefore, treat the case 
as such, Mr. Dillon has addressed us on 
the merits of the case and has argued that 
there was no proper charge of having com- 
mitted any offence under section 43 of the 
Provincial Insolvency Act, and has called 
our attention to the ca-se of Amimddi 
Karikar v. Jadah Karikar (2) and also to the 
case of Nathumal v. District Judge of 
Benares (3), In our opinion, having regard 

(2) 19 Ind. Cas, 920; 19 C. L. J. 430. 

(3) 6 Ind. Cas. 870j 82 A. 547i ^ A. L. J. 602, 



989 


INblAlJ CAMS. 


tol. XXV] 

MATHRADAS V, EMPEROR. 

to the facts of the present case, the debtor 
had every opportunity of knowing that an 
inquiry was being made as to whether he 
had not concealed and Avas not concealing 
his books of account. He got every oppor- 
tunity of showing to the Court that he had 
not done this. Under these circumstances 
we see no reason to interfere with the order 
of the Court below and we accordingly 
dismiss the appeal. The appellant must 
now surrender to his bail and serve out the 
remainder of the sentence. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision Application No. 154 
OF 1913. 

January 29, 1914. 

Present: — Mr. Crouch, A. J. C., and 
Mr. Boyd, A. J. C. 

MATHRADAS DHARAMDAS— Applicant 
versus 

EMPEROR — Prose cutor. 

Penal Code (Act XLV of 1860^, s, 193, stay of 
•^n'oceedinys undci\ pending disposal of civil proceed- 
ings —Discretion. 

Criminal proceedings under section 193, Penal Code, 
for stateiuejits made in a civil suit pending appeal, 
should not ordinarily be ordered to bo stayed till 
the disposal of the appeal, but that is a matter 
entirely within the discretion of the Magistrate. 

Application to review an order passed by 
the City Magistrate, Sukkur, refusing to 
stay proceedings against the applicant. 

Mr. E, Raymond f Government Pleader, 
for the Crown. 

Mr. Hirdaram Mewaram, for the Applicant. 

JUDGMENT. — This is an application to 
revise an order of the City Magistrate of 
Sukkur refusing to stay proceedings until 
the civil appeal pending before this Court 
has been disposed of. The Public Prose- 
cutor cites the judgment In re Bal Gangadhar 
Tilah (1) wherein are carefully summed up 
all the arguments that can be adduced against 
the stay of magisterial proceedings by the 
Appellate Court: to these arguments we con- 

(1) 20 B. 785i 4 Bom, L. 11. 618. 


in re v. desikaohari, 

sider that full weight should be given, and 
we are not prepared to issue to the Magis- 
trate such order as is prayed for. We 
are of opinion, hoAvever, that in this 
particular case it would be desirable 
that the criminal proceedings should be 
adjourned until the appeal pending before 
us has been disposed of, unless it be found 
that for special reasons, such as the pro- 
bability of a witness not being available at a 
later date, it is desirable to hasten the 
hearing. The papers should bo returned 
with these remarks to the Magistrate, who 
will exercise his discretion in the light of 
them. Arrangements are being made to 
expedite the hearing of the civil appeal. 

Application rejected^ 


MADRAS HIGH COURT. 

Criminal Revision Case No. 290 of 1914. 
Criminal Revision Petition No. 248 of 1914* 
September 10, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 

In re V. DESIKACHARI and others— 
Accused Nos. 1 to 6 — Petitioners. 

Criminal Procedure Code (^of V 0 / 1898), «. 107 — 
Security to keep the pence — Breach apprehended from 
opposite party if one party cxerises his eighty whether 
ground foi demanding security. 

No security to keep the peace can be demanded 
from a party, simply because the opposite party 
would commit such breach if the former party would 
exercise his right. 

Feroze Ali MiiUick v. Emperoi'y 12 C. W. N. 703; 

7 Cr. L. J. 504. followed. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Sub-Divisional Magistrate of Cuddalore, in 
Miscellaneous Case No. 31 of 1913. 

Messrs. T, Rangachariar and G, Padma^ 
nahha Aiyangar, for the Petitioners. 

Mr. P. R, Grant, for the Government. 

ORDER. — The members of the Vedapara- 
yanam party, to which the petitioners belong, 
have a prima facie right as worshippers to 
join in the recital of the Prabandham (after 
the Thodakkam is pronounced by the office- 
holder) and I see nothing substantial on the 
records which negatives that right. 

There is also no evidence worth the nam^ 
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that the petitioners are ' likely to commit a 
breach of the peace. That the opposite party 
is likely to commit acts of rowdyism if the 
petitioners' party insists on their rights, is no 
sufficient ground to call upon the petitioners 
to execute bonds to keep the peace under 
section 107 [See Feroze AU Mnllick v. 
peror (l)]. 

- I set aside the order of the learned Sub- 
Divisional Magistrate so far as the petitioners 
are concerned. 

Order set aside. 

(1) 7 Or. L. J. 604; 12 C. W, N. 703. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Refenence No. 6 of 1914. 
February 12, 1914. 

Present'. — Mr. Hayward, J. C., and 
Mr. Boyd, A. J. C. 

EMPEROR— Prosecutor 
rersns 

NATHU walad MEHAR— Appucaxt. 

Criminal Procedure Code ( Act V of 189Sj, .ss. 19.5, 
439, 476 - fo proeecate icithoiit upphcalwn -- 

Procedure — Practice — Re vii>ion. 

Sanction to prosecute should not be given under 
section 195 without an application. 

In tlie absence of an application for sanction the 
pourb may order prosecution under section 476. 

When, however, sanction is given and the 
aggrieved party does not prefer an appeal 
against the order, the Court will lujt interfere in 
revision on a reference made at a late stage of the 
proceedings. 

Criminal reference made under section 438, 
Criminal Procedure Code, by the Sessions 
Judge, Sukkur. 

' Mr. E. Baymond, Public Prosecutor, for 
the Crown. 

JUDGMENT. — The applicant made a 
criminal complaint to the District Magis- 
ti*ate. That complaint might have been 
transferred without examining the com- 
plainant to another Magistrate, or it might 
have been sent for inquiry after examining 
tile complainant to such other Magistrate. 
It appears, however, to have been sent for 
inquiry without examining the complainant 
t<^ the Sub-Divisional Magistrate. This was 
an irregularity contrary to the provisions 
of section 202, Criminal Procedure Code. 
But this irregularity has not been shown to 
Imve prejudiced the applicant, as there can 
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be no reason to doubt that he was examined 
ill the inquiry by the Sub- Divisional 
Magistrate. 

The complaint was, on consideration of 
the proceedings of the Sub-Divisional Magis- 
trate, found to be false by the District 
Magistrate. It was open to him to proceed 
thereupon, either on application under 
section 195 or on liis own motion under 
section 476, Criminal Procedure Code. 
There does not appear to have been any 
application before him and it is, therefore, 
questionable whether his order could strictly 
be upheld wliich purported to proceed under 
section 195. In any case the proper course 
would, in our opinion, have been to have 
proceeded under section 476, Criminal 
Procedure Code (in the manner indicated by 
section 18 of Cliapter VI, Sind Courts Crimi- 
nal Circulars). It has not, however, been 
shown to us that applicant has actually 
been prejudiced by these irregularities, for 
there is no reason to suppose that the pro- 
ceedings of the Sub-Divisional Magistrate 
were not fully considered by the District 
Magistrate. Moreover, the applicant, though 
he might have done so, did not appeal 
against the order purport! I’g to have been 
passed under section 195, Criminal Procedure 
Code, and the trial appears to have advanced 
to a late stage. It may be open to applicant 
to raise the (luestion of prejudice by way of 
appeal in case of conviction, but we are not 
prepared at this stage to interfere with the 
order as one under section 476 by way of 
revision under section 439, Criminal Procedure 
Code. 

The record should, therefore, be returned 
with these remarks to the Sessions Judge. 

Record returned. 


UPPER BURMA JUDICIAL COMMIS- 
SIGNER’S COURT. 

Criminal Revision No. 88 of 1914. 

June 9, 1914. 

Present'. — Sir G. W. Shaw, Kt., J, 0. 

JU GARAM — Applioani’ 
versus 

NGA TUN BAW — ^Respondent. 

. Worlime}i*s Breach of Contract Act fXIIJ of . 
18.59^, s. 2 — Workman told not to do any more work — 
Settlement to repay balance advanced-^Pailure to pay 
-^Workman, Ikihility of. 
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If an employer tolls his worl?:man not to do any 
snore work and arrives at a settlement with him for 
the re-payment of the balance duo, the case is taken 
out of the Workmen’s Breach of Contract Act, the 
liability of the workman becomes purely a civil liabili- 
ty and his failure to act on the settlement cannot 
bring the case back under the Act. 

Stibravianian Chetty v. Oangaya , 4 L. B. R. 365, 
distinguished. 

Mr. L. K. Mifter, for the Applicant. 
JUDGMENT. -The District Magistrate 
has submitted the proceedings in this case 
for orders in revision, being of opinion that 
the Sub-Divisional Magistrate misunderstood 
4he Workmen’s Breach of Contract Act and 
'the Contract Act. 

After perusing the record I agree with the 
learnel District Magistrate. 

The complainant called no witnesses. On 
the other hand there was evidence, which the 
Magistrate believed, on the side of the re- 
spondent, Tun Baw, to the effect that com- 
plainant told respondent not to do any more 
work but to repay the balance, and that a 
settlement was arrived at by which complain- 
ant accepted a pony and other things in part 
payment and agreed to waive Rs. 60, leaving 
a balance of Rs. 100 for which respondent 
mortgaged and promised to make delivery of 
a piece of land worth Rs. 60 and to pay 
Rs. 40 in Nayon 1276. 

Respondent would seem to have failed t<j 
deliver the land as promised. But I do not 
think that failure brings the case back 
under the Workmen’s Breach of Contract 
Act. By his own act complainant, in my 
opinion, took it out of the Act when he told 
respondent to do no more work, and after 
that and after the settlement the respond- 
ent’s liability was purely a civil liability. 
[(7/. In the mailer of Aniisoorl Sanyasi (1)]. 

The Sub-Divisional Magistrate relie<i upon 
the Lower Burma case of A, L. M. S. Sub- 
ramanien Chetty v. Gangaya (2). But that 
was not a case under the Workmen’s Breach of 
Contract Act and, therefore, cannot be taken 
as an authority for applying the Workmen’s 
Breach of Contract Act in the circumstances 
of the present case. 

* The order of the Sub-Divisional Magistrate 
is set aside and the complaint is dismissed. 
If the complainant wishes intake proceedings 
for the recovery of the balance due to him, 
he mu.st go to the Civil Court. 

. Order set aside, 

(1) 28M‘. 37; 1 Weir 671; 2 Cr. L. J. 149. 

(2) 4 h, B. R. 306. 


MADRAS HIGH COURT. 

CiuMiNAL Revision Cases Nos. 271 and 434 
OF 1914. 

Criminal Revision Petitions Nos. 231 and 
364 OF 1914. 

October 9, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 

In Criminal Revision Case No. 271 of 1914. 
ANNASAWMY- AX YANGAR -Petitioner 

versus 

MUTHUKUMARA PILLAI and another— 
Respondents 

AND 

In Criminal Revision Case No. 434 of 1914. 
MUTHUKUMARA PILLAI— Petitioner 

versus 

ANNASAWMY AlYANGAR— Respondent. 

Criminal Procetlnre Code fAci F 0 / 18987, s. 1 
— Finding an to poitnession essential — Civil Court*8 
view, whether conclusive, 

Tlie decision of a Civil Court on the question of 
possession is not conclusive in proceedings under 
section 145, Criminal Procedure Code. The Magis- 
trate must arrive at his own finding. 

Petitions, under sections 435 and 439 of 
the Code of Criminal Procedure, 189.8, pray- 
ing the High Court to revise the order of 
the 1st Class Sub-Divisional Magistrate of 
Negapatam, in Miscellaneous Case No. 16 
of 1914, dated the 16th of March 1914, 

Mr. K, Srinivasa Aiyangar, for the Peti- 
tioner in Criminal Revision’ Case No. 271 of 
1914 and for Respondent in Criminal Re- 
vision Case No. 434 of 1914. 

Mr. G. S. Eania Chandra Aiyar, for the 
Respondents in Criminal Revision Case 
No. 271 of 1914 and for Petitioner in Crimi- 
nal Revision Case No. 434 of 1914. 

ORDER. — The Sub-Divisional Magistrate 
ought to arrive at his own finding as to 
which of the parties Avas in possession under 
clause (4) of section 145 of the Code of 
Criminal Procedure. The Subordinate 
Judge’s order ' gives a charge in favour of 
the petitioner in Criminal Revision Case 
No. 271 of 1914 and finds that his sale-deed 
did not pass title to him as owner. The 
question of possession as between the present 
two parties was not fought out between them 
in the civil proceedings and if there is any 
finding about possession in those proceedings, 
the Magistrate might take it into, omisidera- 
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tion in arriving at his own conclusion on the 
question of possession. The Magistrate’s 
order of attachment is set aside and he is 
requested to pass fresh orders according to 
law with reference to the above remarks. 

Order set aside. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Application No. 32 op 1914. 

February 24, 1914. 

Present'. — Mr. Crouch, A. J. C. 

DIWANICHAND— Applicant 
versus 

EMPEROR — Prosecutor. 

Criminal Procedure Code (Act V of 1898J, sa. 215, 
264 — Commitment to Sessions for offence triable by 
Magistrate. 

A Magistrate competent to try and pass sentence 
in a case, has no discretion to commit it to the 
Court of Session. 

Queen-Empress v. KayemuUahj Mandal 24 C. 429; 14 
C. W. N. 414 and Emperor v. Dharam Singh, 3 Cr. L. 
J. 94; 3 A. L. J. 14; A. W. N. (1906) 28; 1 M, L. T. 61, 
referred to. 

Mr. T. G. Elphinston, for the Applicant. 

Mr. E. 'Baymondf Public Prosecutor, for the 
Crown. 

JUDGMENT. — This is an application 
under section 215, Criminal Procedure Code, 
to quash the commitment of applicant for 
trial by the Court of Sessions. 

Applicant is a Sub-Inspector of Khanpur. 
Under orders of the District Superintendent 
of Police he went to Kambar, a taluka out- 
side his jurisdiction, to investigate a case of 
cattle-theft. He was accompanied by Sabzul, 
the owner of the stolen cattle. At Kambar 
Thana he obtained the assistance of Police 
constable Ramzan. Two buffaloes, which 
Sabzul alleged to be his, were traced to the 
house of one Taj Mahomed. Mashirs 
were sent for, one of them being Kando 
Khan who is said to be on terms of 
hostility with Taj Mahomed. As Taj 
Mahomed refused to surrender, Ramzan 
obtained access to the house by climbing a 


wall and opened the door to the Sub-In- 
spector and his party. A fight then took 
place between the investigating party on the 
one hand and Taj Mahomed and his men on 
the other. 

The Sub-Divisional Magistrate, Larkana, 
who conducted the inquiry, has come to the 
conclusion that there is a pnma facie case 
against Kando Khan, Sabzul and ten others 
of having formed an unlawful assembly 
with the intent to commit house-trespass, 
and has framed charges under sections 147, 
149, 326, 323 and 462, Indian Penal Code. 
As regards applicant, the Magistrate was 
of opinion that he had been the tool of the 
other accused and framed a charge under 
section 166, Indian Penal Code, only. 

Now a case relating to an offence under 
section 166, Indian Penal Code, is a warrant 
case within the definition given in section 4 
and (w). Criminal Procedure Code, the offence 
being punishable witli imprisonment for one 
year or fine, or both. Though, under section 
28, any offence under the Penal Code may 
be tried by a Court of Session, the procedure 
laid down in Chapter XVIll, under which 
the commitment was made, is applicable 
only to cases triable exclusively by a Court 
of Session or which, in the opinion of 
the Magistrate, ought to be tried by such 
Court (section 207). Chapter XXI describes 
the procedure to be observed in the trial of 
the warrant-cases. Section 254, in man- 
datory terms, imposes on the Magistrate the 
duty of trying any warrant-case which he is 
competent to try and which, in his opinion, 
can be adequately punished by him. Read- 
ing this section with section 207, it would 
seem that the Legislature has given to a 
Magistrate discretion to commit to a Court 
of Session only such of those cases which 
he is competent to try as, in his opinion, 
ought to be tried by such Court because the 
offence cannot be adequately punished by 
himself. If a case be one which a Magis- 
trate is both competent to try and 
can adequately punish, then apparently 
he has no discretion to commit it* 
This is the view of the law taken by the 
Calcutta High Court in Qiieen-Evipress v# 
Kayemullah Mandal (1) and also by the 
Allahabad Court in Emperor v. JDharm 

(1) 24 0. 420; 1 C. W. N. 414. 
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Singh (2) and is, in my opinion, in accordance 
with the intention of the Legislature so 
far as it can be gathered from Chapters 
XVI ri and XX to XXL 

Though the fine which can be imposed 
under section 166 is not limited, the 
Magistrate has not suggested that a year’s 
imprisonment and such fine as he has 
power to impose, would not be adequate 
punishment. There has been no attempt 
by the Magistrate to comply with the 
provisions of rule 26 of Chapter VI of 
the Criminal Circulars and to state why 
the case was not disposed of by himself. 

The Public Prosecutor has suggested 
that applicant should properly have been 
charged with the rest of the accused under 
sections 147 and 149, Indian Penal Code, 
that possibly the Sessions Court might 
hold that view and amend the charge, but 
I have no application to draw such charges 
before me, nor does it appear to me necessary 
in the ends of justice to do so. It would 
be obviously unfair and improper to uphold 
an irregular commitment on the bare 
chance of the Sessions Court taking a 
different and more serious view of the 
accused’s conduct. 

I, accordingly, quash the commitment and 
direct the Sub-Divisional Magistrate to try 
the case. 

Oammitment quashe i: Trial directed, 

(2) 3 Cr. L. J. 94; 3 A. L. J. 14; A. W. N. (1906) 
28; 1 M. L. T. 61. 


MADRAS HIGH COURT. 

Criminal Miscellaneous Petition No. 344 
OE 1914. 

August 27, 1914. 

F resent'. — Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 

Lire The SESSIONS JUDGE of COIMBA- 
TORE — Petitioner. 

Criminal Procedure Code (Act V o/1898j, ». 215 — 
No evidence to justify commitment — Accused entitled to 
acquittal-- High Court, udll not quash such commit- 
tnent. 

When there is no cWcleiice to justify a comniit- 
ment, it is not open to the High Court to quash it. 

Empress v. Narotam Das^ 6 A. 98, not followed. 

Emperor r. Suleman Ihrahimt 10 Ind. Gas. 802; 12 
Or. L. J. 266; 18 Bom. L. E. 201, followed. 
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The accused is entitled to lie acquitted oven if the 
case is one for further inquiry. 

Emperor v. Chandra Kumar Misser^ 2 0. L. J. 46; 
2 Cr. L. J. 383, rererred to. 

Petition praying that in the circumstances 
stated therein the High Court will be pleased 
to quasli the commitment of the accused in 
Sessions Case No. 61 of 1914, on the file 
of the Sessions Court of Coimbatore, (P. R. 
C. No. V of 1914) on the file of the 3rd Class 
Stationary Magistrate of Erode. 

Mr. J. C. Adam, for the Government. 

ORDER. — The Sessions Judge has referred 
the case to this Court, to quash the commit- 
ment under section 215, Criminal Procedure 
Code. Under that section the commitment 
can be quashed only on a point of law. 

The accused was charged with having 
committed the offence of murder, not, 
grievous hurt, hurt and house trespass. The 
Judge says that there is no evidence that 
Sinna Gounden who is alleged to have been 
murdered, is dead; and there is also no evi- 
dence that any grievous hurt was caused. 
The other offences are triable by the Magis- 
trate. If the commitment is allowed to 
stand, the accused will have to be acquitted 
on the charge of murder, but the Sessions 
Judge is of opinion that the case is one for 
further inquiry and the acquittal might 
preclude the Police from making such 
inquiry. He, therefore, asks us to quash the 
commitment on the ground that there is no 
evidence to justify the commitment. We 
are of opinion that on this ground it is not 
open to the High Court to quash a commit- 
ment. The accused is entitled to be acqj|itted 
if there is no evidence against him to suppprt 
a conviction. The result of quashing the 
commitment will be that he may be charged 
again with the offence. The Public Pro- 
secutor has drawn our attention to the cases 
reported as Emperor v. Suleman (1), 

Empress v. Narotain Das (2), and Emperor 
V. Chandra Kumar Misser (3). 

We are unable to follow the Allahabad 
decision. The Bombay judgment supports 
our view. 

(1) 10 Ind. Cas. 802; 12 Cr. L. J. 256; 13 Bom. L. 
E. 201. 

(2) 6 A. 98. 

(3) 2 C. L. J. 46; 2 Cr. L. J. 383. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision Application No. 179 
OF 1918. 

February 24, 1914. 

Vremnt: — Mr. Hayward, J. C., and 
Mr. Boyd, A. J. C. 

MINHOMAL LILARAM— Applicant 
versus 

EMPEROR — Prosecctor. 

Compensatiurif award of— Acquittal of accused in 
summary trial -'Failure to record ohjection of co»i- 
’plainant — Criminal Procedure Code (Act V of 1898^, 
68. 260, 263 (g) ~ Interference tn revision. 

Where on acquitting the accused in a summary trial 
the Magistrate awarded compensation to the accused 
without recording the complainant’s objections, the 
Judicial Commissioner’s Court, holding that it was 
impemtive on tlie Magistrate to record the objec- 
tions of the complainant, set aside his order and 
directed him to proceed according to law. 

Per BoydfA. J. C . — The power of interference in re- 
vision is discretionary and the Court is not bound to 
move even in cases of legal mistake. Still less 
should it move in the case of a technical 
mistake of adjective law, inasmuch as the 
object of the powers is to do justice and a 
technical mistake cannot be presumed to cause 
injustice. 

l^Ir. Mulcliand Thawardas, for the appli- 
cant. 

, Mr. E. Baymondf Public Prosecutor for the 
Crown. 

JUDGMENT. 

Hayward, J. C, — The learned Magistrate 
has fined the complainant, but has not 
recorded the objections of the complainant 
as reg.uired by the proviso to section 250, 
Criminal Procedure Code. It was, in my 
opinion, imperative on him to do so even 
in a summary trial on the analogy of 
section 263 (g), Criminal Procedure Code. 
I would, therefore, set aside his order and 
direct him to record and consider the 
objection of the complainant as required 
by law, and pass such final order as may 
be proper, following the case of Tmperator v. 
Achar (1) and Emperor v. Jetho (2). 

Boyd, A, J. C. — After trying the case 
summarily, the Magistrate acquitted the 
accused and ordered complainant to pay 
Rs. 30 compensation to accused, lie omit- 
ted to record any statement of complainant 
after acquittal and before the award of 

(1) 2 S. L. U. 4 (Or.); 10 Cr. L. J. 220. 

(2) 2 S. L. B. 14 (Cr.)j 10 Cr. L. J. 229. 


compensation. Reading section 250 with 
section 263 (g), Criminal Procedure Code, 
I agree with the learned Judicial Commis- 
sioner that the Magistrate was bound to 
record what complainant said. But, from 
his omission to record anything, 1 would 
not infer the further mistake that he 
omitted to ask complainant to show cause 
and to consider the reply given by 
complainant. I believe he did ask him, as 
the law provides that he should, and 
received the usual reply that complainant 
had nothing to add to the evidence given 
and adduced by him. The only mistake 
he made was to omit to record what 
complainant said; and that seems to me, 
with the greatest dcfernce, to be a small 
irregularity. In Emperor v. Jetho (2) the 
learned Judges found that the Magistrate 
had omitted to give complainant an oppor- 
tunity of objecting and had failed to record 
and consider his objections. In the present 
case I would find that the Magistrate gave 
an opportunity and heard and considered 
objections, though he did not record them. 
Therefore, the illegality held to have taken 
place in Emperor v. Jetho (2) has not occurred 
here. 

But even in case of an illegality, I 
think, with the greatest deference, that 
the High Court ought not to interfere in 
revision unless some one has been prejudiced 

e.y unless there is some reasonable chance 
of there having been a failure of justice. 
I see no reason why an order should be 
upset because of a technical mistake of 
adjective law, if it is a purely technical mistake 
as in this case. The case of Snhramania Ayynr 
V. King 'Emperor (3) was different, as there the 
whole trial was illegal and the accused was 
prejudiced. According to the dictum of Sir 
Jjawrence Jenkins in Emperor v. Bankatram 
(4) the power of interference in revision is 
discretionary. It follows that the Court is 
not bound to move even in cases of legal 
mistake. The object of the powers is to 
do justice; and I would not presume that 
a technical mistake causes injustice, one’s 
experience being that it generally has no 
such effect. 

(3) 26 M. 61; 11 M, L. J. 233; 3 Botu. L.’ E. 640;6 
C. W. N. 866; 28 I. A. 267 (P. 0.) ; 2 Weir 27l. 

(4) 28 B. 633 at p. 666; 1 Or. L. J. 390; 6 Bom. L. 
B. 879. 
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Having always felt strongly on tho point, 
I have recorded these remarks, after some 
hesitation. 

But the learned Judicial Commissioner 
proposes not to reverse the order of com- 
pensation, as in Emperor v. Jetho (2), but 
only to send back the case for proper 
compliance with the provisos of section 250, 
Criminal Procedure Code. This being so, I 
would agree to the order proposed. 

Order set aside. 


LOWBB BURMA CHIEF COURT. 

Criminal Reference No. 52 of 1913. 

August 5, 1913. 

Present: — Mr. Justice Twomey. 

EMPB ROR — Prose cutor 
versus 

SULAIMAN — Respondent. 

Crinimal Procedure Code (Act V of 1898^, ss. 423, 
438 ~~R?ference to High Court. 

When an Appellate Court docs not dismiss an 
appeal summarily, it must dispose of it in the manner 
provided by section 423, Criminal Procedure Code. 
Jt has no power to refer to the High Court for 
decision a question of law arising in an appeal. 

JUDGEMENT. — In a criminal appeal now 
pending before tho Sessions Judge, Tenasserira 
Division, a question of law has arisen as to 
the proper construction of section 57, Excise 
Act. The learned Judge considers that it is 
an important question on which there should 
be an authoritative ruling and he has, there- 
fore, referred it to this Court for decision. 

When an Appellate Court does not dismiss 
an appeal summarily, it is bound by the 
provisions of section 423 of the Code of 
Criminal Procedure which define its powers 
— these powers do not authorize the Court 
to . refer to the High Court for decision a 
question of law arising in the appeal. Nor 
does section 438 confer any such authority; 
that section permits the Sessions Judge to 
report for orders the result of his examina- 
tion of any proceeding before an inferior 
Criminal Court, but does not apply to appel- 
late proceedings pending before the Sessions 
Judge himself. It is clearly the intention 
of the law that all questions arising in a 
criminal appeal should be determined by the 
Appellate Court itself. 

Since the question referred by the Sessions 
Judge is not properly before the Court no 
decision can be given on it. The learned 
J adge will have to decide it according to 
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his own judgment. If either party should 
be aggrieved at the Sessions Court’s orders 
in appeal, it will be open to that party to 
move this Court in revision if he thinks fit. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 131 of 1914. 

Criminal Revision Petition No. 113 
OF 1914. 

September 7, 1914. 

Present : — Mr. Justice Ay ling and 
Mr. Justice Hannay. 

In re P. VENKATACHALLAM CHETTI^ 
Accused — Petitioner. 

opium Act (I of 1878J, s. 9 — Mere contemplation 
of vuilating a ride^ whether punmhahle, 

A person can be convicted for a breach of the rules 
framed under section 9 of tho Opiiun Act only 
when he does some act in contravention of such rule 
and not merely for contemplating such violation. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Head Quarters Deputy Magistrate of 
Nellore, in Criminal Appeal No. 17 of 1913, 
against that of the Stationary 2nd Class 
Magistrate of Nellore, in Calendar Case 
No. 425 of 1913. 

Dr. Swamiuadhany for tho Petitioner. 

Mr. P. B. Grant, for the Government. 

JUDGMENT. — The petitioner has been 
convicted of an offence under section 9 of 
the Opium Act for possessing one seer of 
opium in contravention of the Opium Rules* 
The possession of the opium is admitted: in 
fact the petitioner himself took it to the 
Tahsildar’s house at Nellore and produced 
it. It is further proved, and not denied, 
that a license. Exhibit A, had been issued 
authorising him to transport this identical 
opium from Nellore to his (petitioner’s) shop 
at Allur. The petitioner’s story of how 
Exhibit A got out of his possession may or 
may not be true and there may be ground 
for suspecting that he contemplated a breach 
of the Opium Rules, as surmised by the lower 
Courts. But it cannot be said that up to 
the time he handed the drug over to the 
Tahsildar, he had contravened any rule. 

The conviction must be set aside and the 
fine, if paid, refunded. We also set aside the 
order of confiscation of the opium. 

Order set aside ^ 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Application No. 8 of 1914. 

February 19, 1914. 

Present : — Mr. Lindsay, J. C. 

Musammat GAUHAR and others — 
Applicants 
versus 

EMPEROR THROLGH THE RAMANANL), 
President opthe ARYA SAMAJ of THOMP- 

SONGANJ, SITAPUR— Opposite partv. 

Practice — Order pa.'itted by District Magistrate in 
absence of statutory authority ^ effect of — Power of 
Magistrate to do an act ^ where to be derived from. 

An order passed by a District Magistrate cannot 
bo supported as an executive order in the absence 
of any statutory authority which would justify the 
making of it. 

The authority of ev'ery Magistrate to do 
an act as Magistrate or as Collector, if such 
authority exists, must ultimately bo found 
in the powers conferred by Parliament. The 
immediate power may be an executive order of the 
local administration, but the power of the local 
administration to make an order must be <lerived, 
either directly or indirectly, from Parliameid, and 
it is a mistake to assume that because an officer is 
an Executive Officer or a Judicial Officer, he has any 
power to interfere with jirivato or public persons 
which cannot be derived from a lawful origin. 

Criminal appeal against the order of the 
Sessions Judge of Sitapur, dated 5th January 
1914, upholding that of the District 
Magistrate, Sitapur, dated 26th April 1913. 

Mr. Mumtaz Husain^ for the Applicants. 

The Government Pleadei', for tlie Crown. 

JUDGMENT. — This is an application for 
revision of an order passed by the District 
Magistrate of Sitapur on the 26th of 
November 1913. The order purports to be 
one under section 147 of the Code of 
Criminal Procedure and the facts which led 
up to the issue of it appear to be as follows. 
On the 19th of November a report was made 
to the District Magistrate by Sub-Inspector 
Sanathan Lai in which he described various 
disputes between the Mahomedans and 
members of the Arya Samaj which had 
taken place during the time of Moharram 
in the year 1912. The report set out that 
since 1912 the leading men of both parties 
"had been attempting to come to some friendly 
understanding but without success. The Sub- 
Inspector referred to various meetings which 
liad taken place between the leaders of the 
parties, and he concludes his report by saying 


that ho anticipated a disturbance at the 
ensuing Moharram unless steps were taken to 
bind over certain persons to keep the peace. 
A list of such persons was given in the 
report. On the 23rd of November 1913 
the District Magistrate appears to have met 
representatives of both parties in an informal 
way at the Sitapur town hall. The matters 
in dispute between them appear to have been 
discussed and certain promises appear to 
have been given which, however, do not seem 
to have entirely satisfied the Magistrate so 
as to remove his apprehension of a breach 
of the peace. Accordingly he drew up the 
order now complained of, an order which, as 
already said, purports to be one under section 
147 of the Code of Criminal Procedure. In 
terms this order does not purport to be even 
an order of a temporary nature passed with 
reference to any special occasion. It is 
general in its language and seems to lay 
down a line of conduct for both parties which 
they are to observe on the occasion of future 
Moharram processions. Some of the Mahome- 
dan party who were interested in the matter 
applied for revision in the Court of the 
Sessions Judge. The Sessions Judge, 
althougli he held that the order was not 
one under section 147, nevertheless dismissed 
the application, being of opinion that the order 
might be deemed an executive order with 
which he had no jurisdiction to interfere. 

Tlie order is clearly not one under 
section 147, for there was no inquiry such 
as is contemplated by section 147 read with 
section 145. Consequently it cannot be 
argued that it is not liable to revision as 
being an order passed under Chapter XII of 
the Code. There only remains to notice 
the ground upon which the Sessions Judge 
dismissed the application for revision, that 
is to .say, on the ground that the order was 
an executive order. In this connection 1 
might refer usefully to two well-known 
decisions of the Allahabad High Court. One 
of these is reported as In the matter of the 
petition of Ilahmat-Ullah (1), the other as 
Muhammad Bdkar Ali v. Hanivant Singh (2). 
In the former case a certain order which 
had been passed by a District Magistrate was 
sought to be supported by him on the ground 
that it was an executive order. The case 

(1) 17 A. 485; A. W. N. (1895) 96, 

(2) A. W. N. (1897) 69. 
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was heard by a Full Bench and in the 
judgment we have the following observations 
by their Lordships on the question of the 
authority of Magistrates to issue orders of 
this kind: The authority of every Magistrate 
to do any act as Magistrate or as Collector, 
if such authority exists, must ultimately bo 
found in the powers conferred by Parliament. 
The immediate power may be an executive 
order of the local administraiion, but the 
power of the local administration to make 
an order must be derived either directly or 
indirectly from Parliament, and it is a 
mistake to assume that, because an officer is 
an Executive Officer or a Judicial Officer, he 
has any power to interfere with private or 
public persons which cannot be derived from 
a lawful origin, namely, the Acts of Parlia- 
ment.” 

The order in that particular case was set 
aside on the ground that it was tiltm vires 
and the Magistrate had no power or jurisdic- 
tion to make it. The second of the ca.ses 
mentioned above was also decided ui)on 
similar grounds. It was observed in the 
judgment in this latter case that Collectors 
or Magistrates must act according to law, 
and they must not assume from the fact that 
they are either Magistrates or Collectors 
that they have a jurisdiction which the law 
has not given them. In my opinion the view 
of the Sessions Judge was erroneous and it 
is impossible to contend that the order passed 
by the District Magistrate can be supported 
as an executive order in the absence . of any 
statutory authority which would justify the 
making of it. The learned Government 
Pleader who appeared to sliow cause, referred 
to certain section of the Police Act (V of 
1861) and in particular to sections 30 and 
30 A. I can, however, find nothing in those 
sections which would confer upon the District 
Magistrate any authority to make an order 
such as the one now complained of. I must 
hold, therefore, that the order passed by the 
District Magistrate was ultra vires and must 
be discharged. I order accordingly. 

Order discharged. 


MADRAS HIGH COURT. 

CarMiNAL Revision Case No. 212 op 1914. 
CniMixAi/ Revision Petition No. 180 
OP 1914. 

August 28, 1914. 

F resent', — Mr. Justice Spencer. 
VAIDrANATHA IYER and othbus— 

1 ST Pa kt y — Petition E r s 
versus 

SUPPALTI AMMAL and another — 

2nd Party — Respondents. 

C-mninnl P raced ure Code (Act V o/ 1898), 145 — 

Order on merit. <i-~ Revision. 

Tu a case under section 145, Criminal Pro- 
cedum Code, when the Magistrate has, on perusal 
of the written statements of the parties, decided 
that the possession of the first party was of an 
agent ami that the 2iid party, the principal, "v^as 
entitled to })ossossion: 

fleZd, that the decision being on tlie merits the 
High Court wull not interfere in revision. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Sub-Divisional First Class Magistrate of 
Kumbakonam in his Case No. 3 of 1914. 

Mr. T. Bangacharinr^ for the Petitioners. 
Mr. K, Sreenivasa Iyengar, for the Respond- 
ents. 

ORDER. —A preliminary objection has 
been taken that this Court will not interfere 
with an order passed under section 145 of the 
Code of Criminal Procedure unless it is 
apparent that the Magistrate acted without 
jurisdiction, and Kamal KiUtg v. Udayavarma 
Baja Valia Baja of Chirahd (1) is quoted in 
support of that proposition. 

The Magistrate in this case has on perusal 
of the written statements of their respec- 
tive claims put in by parties in accordance 
with the requirements of the section decided 
that the 1st party’s possession was the 
possession of an agent and that the 2nd 
party, his principal, is the person entitled to 
po.ssessi()n. 

It is argued that in refusing to recognise 
the possession, of the Ist party which he 
alleges to be actual possession the Magistrate 
declined a jurisdiction which he ought to 
have assumed. But the Magistrate conclud* 
ed by passing an order in the usual form 
in favour of the second party, so that it cannot 
be said that he declined jurisdiction by 


(1) 17 Ind. Cas. 66; 36 M. 276; (1912) M. W. N. 
1164; 12 M. L, T. 439, 23 M. L, J. 499; IS Cr. b. J. 763. 
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deciding that the first party had no locus 
standi. Such a decision may have been right 
or wrong, but it was a decision on the 
merits upon tho materials before the Magis- 
trate, and it is not necessary to go so far as 
the learned Judges have gone in Meenatchi 
Achi V. Ananthanarayana Ayyar (2) to hold 
that it was not intended by the Legislature 
that the High Court should interfere in 
revision in this class of cases. 

Petition dismissed, 

(2) 26 M. 224; 12 M. L. J. 380. 


SIKD JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision Application No. 178 
OP 19i;3. 

March 18, 1914. 

Present: — Mr. Hayward, J. C., and 
Mr. Boyd, A. J. C. 

Messrs, NARUMAL KHEMCHAND— 
Applicants 
versus 

The BOMBAY COMPANY, Ltd.- 
Opposite Party. 

Merchandise Marks Act (IV of 1889j, ss. 2 (2), 4, 7— 
Pattern or design covering whole body of goods, 
whether trade mark — Penal Code (Act xLv of 18&)J, 
88, 478, 486 — Indian Patents and Designs Act (II of 
1910, 8 . 2 (5) --Design —Pattern -'Trade mark — Trade 
description. 3 8 

Where a design or pattern covers tho whole body 
of goods and is part and parcel of the goods them- 
selves, it falls within the definition of “design” given 
in section 2 (5) of the Indian Patents and Designs 
Act II of 1911, and does not satisfy tho ordinary 
conception of a trade mark. Xor is such a design 
or pattern a “trade description” within the meaning 
of section 2 (2) of tho Merchandise Marks Act IV of 
1889. 

Mr. T, 0, Elphinston, for the Applicants. 

Mr. E, Eaymond, Public Prosecutor, for the 
Crown. 

JUDGMENT. — The complainant firm have 
alleged that they have, for a long time, 
imported chintz printed with a particular 
design or pattern; that the accused firm has 
recently imported similar chintz printed with 
a similar design or pattern, with a view to 
deceive purchasers as to the real importers. 
It has not, however, been alleged that any 
purchasers have actually been deceived and 
that the accused firm is guilty of cheating 
under section 415, Indian Penal Code, nor 
has it been denied that the accused firm would 
ordinarily have the right to copy the design 
or pattern, as such, ip d^faplt of protectiop 


under the Indian Patents and Designs Act, 
1911. But it has been alleged that the design 
or pattern amounted to a trade mark and that 
if it did not amount to a trade mark, at 
all events it amounted to a trade description, 
and that copying the design or pattern 
amounted to an offence either under section 
486, Indian Penal Code, or under section 7 of 
the Merchandise Marks Act. 

Now, the design or pattern covers the 
whole body of the goods and appears to 
us to be part and parcel of the goods 
and to fall within the definition of ‘ design” 
given in section 2 (5) of the Indian Patents 
and Designs Act, 1911. It does not appear 
to us to satisfy the ordinary conception 
of a trade mark. It is not a mark apart 
and different from the goods, applied to 
them for denoting the goods to bo the 
manufacture or merchandise of a particular 
person within the meaning of section 478 of 
the Indian Penal Code. Tho copying of 
the design or pattern could not, therefore, 
be treated as a counterfeiting of a trade 
mark within tho meaning of section 486, 
Indian Penal Code. 

Nor do we think that the design or 
pattern can properly bo brought within 
the definition of ‘trade description” con- 
tained in section 2 (2) of the Merchandise 
Marks Act. That definition includes, it is 
true, any indication, direct or indirect, but 
only as to certain definite and specified 
matters such as tho number, measurement 
or weight of the goods; tlie place or 
country of origin; the mode of manufacture 
of tho material of which any goods are 
composed; or the existence of some privilege 
attached to the goods, that is, to some 
special protection afforded by law. None 
of these matters, however, has here any 
application. Nor do we think that 
recourse can properly be had to the 
supplementary provisions of section 4 of the 
Marchandise Marks Act. The design or 
pattern mikes the chintz attractive for sale 
and is part and parcel of the goods 
themselves. Whereas what appears to us 
to be contemplated by the section is tho 
application of some independent marks 
calculated to lead persons to believe the 
goods to be the merchandise of some other 
person. The design or pattern could not, 
therefore, be treated as a falda tr^d^ da- 
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scfription under section 7 of the Merchandise 
Marks Act, 

We are, therefore, of opinion that no 
offence has been disclosed by the allega- 
tions and that process ought not to have 
issued. We must accordingly quash the 
proceedings of the learned Additional City 
Magistrate. 

Proceedings quashed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 295 of 1914. 
Criminal Revision Petition No. 253 
OF 1914. 

October 12, 1914. 

Present: — Mr. Justice Kumaraswami Sastri. 
A. CHIDAMBARA GURUKKAL^ 
Complainant — Petitioner 
versus 

SENGODA GOUNDEN and another— 
Accused — Respondents. 

Criminal Procedure Code (Art K o/ 1898^, s. 147 — 
Right to enter temple to perform kumbabhishekam. 
ceremony, 'whether right to immoveahle property— 
Danger of breach of pence, findin-g as to, whether 
necessary. 

A right to enter a tomplo and officiate at the 
I'limhabhishekam ceremony; whenever it is necessary to 
perform it, is a right “to immoveable property” within 
the meaning of section 147 of tho Code of Criminal 
Procedure. 

Guiram Ghoshnl v Lai Behary Das, 16 Ind. Cas. 182; 
.37 C. 578; 14 C. W. N. 611; 11 Cr L. J. 292; 12 C. L. 
J. 22; Ram Saran Pattak v Raghn Nandan Gir, 9 
Tnd. Cas. 6; 38 C. 3S7; 12 Cr. L. J. 3; 13 C. L. J. 445; 
dissented from. 

Kader Batcha y. Kader Batcha Rowthan, 4 Cr. L. J. 
68; 29 M. 237; Muhammad Musaliar v. Kunji Chek 
Masaliar, 11 M. 323; 2 Weir 117, followed. 

Section 147 of tho Code of Criminal Procedure 
does not require a Magistrate to formally record 
a proceeding that there is in his opinion danger of 
a breach of the peace. 

Millar v. Rajendra Nath Chowdhry, 2 C. W. N. 670, 
followed. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of tho Joint Magistrate of Salem, in Mis- 
cellaneous Case No. 8 of 1914, dated 4th 
April 1914. 

Mr. L, S, Veeraraghava Aiyar, for the 
Petitioner. 

Dr. 8, Swasfninadhan, for the Respondents. 
ORDER.ir-This is a petition against the 
ofier of ||ie Joint Magistrate pf Salem 
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passed under section 147 of the Criminal 
Procedure Code directing the petitioner not 
to perform the kumbahhisheham ceremony 
till he establishes his claim in a Civil Court, 
The case for tho petitioner was that he as 
Guru of tho Nattu and Vellala Gowndanars 
was the only person who was entitled to per- 
form the kumbabhishekam ceremony in the 
Chinnamman Temple, that the counter- 
petitioners wore arranging to have the 
ceremony performed by another person 
contrary to mamul and that a dispute 
likely to cause a breach of the peace exists. 
He prayed that the counter-petitioners be 
prevented from entering the temple and 
performing the ceremony. 

The Joint Magistrate held that the 
petitioner did not make out his right and 
directed him not to perform the ceremony 
until ho established his right in a Civil 
Court. 

The grounds urged by the petitioner are: 

(1) that the right in dispute is not one 
falling under section 147 of the Criminal 
Procedure Code and that the Magistrate 
had no jurisdiction to pass the order; 

(2) that there being no finding that there 
was any likelihood of a breach of tho peace, 
the order is irregular; 

(3) that the right claimed being one 
which is not cognizable by a Civil Court tho 
order directing petitioner to abstain from tho 
exercise of the right till he established his 
claim in a Civil Court, is illegal. 

As regards the first point, there is a 
conflict of authority between the Calcutta 
and tho Madras High Courts. In Guiram 
Ghoshal v. Lai Behary Das (1) it was held 
that a dispute merely concerning the right 
to act as pujari in a temple is not within 
the scope of section 147 of the Code and 
this decision was followed in Bam Saran 
Pattak V. Baghu Nandan Gir (2). 

In Kader Baicha v. Kader Batcha Bowthan 
(3), it was held that a dispute as to the 
rights to use a mosque between persons 
claiming to be entitled to officiate as Kazi 
therein is a dispute coming within section 
147 of the Code of Criminal Procedure. 

(1) 6 Ind. Cas. 182; 37 0. 678; 14 C. W. N. 611; 11 
Cr. L. J. 292; 12 0. L. J. 22. 

(2) 9 Ind. Cas. 6; 38 0. 387; 12 Cr. L. J. 3j 13 C. L. 
J. 445. 

(3) 29M. 237j4 0r, L, J,68, 
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The case of Muhammad MusaUar v. Kunji 
Oheh M'usaliar (4) also supports the view 
taken in Kader Batcha v. Kader Bcdcha 
Bowthan (3). In the present case the right 
claimed is the right to enter the temple and 
officiate at the fctimbabhlshekam ceremony 
whenever it is necessary to perform the 
ceremony, and it is difficult to distinguish it 
from the Madras cases above cited which I 
am bound to follow. 

As regards the second point, the petitioner 
alleged fear of a breach of the peace both 
in his petition and the statements given to 
Court. The Magistrate docs not in so many 
words say that he is satisfied that there 
is danger of a breach, but this seems to 
have been taken for granted by all parties. 
In the case of Millar v. Bajendra Nath 
Chowdhry (5) it was held that section 147 
does not require the Magistrate formally to 
record a proceeding that there is in his 
opinion danger of a breach of the peace. 

The order of the Magistrate is not bad on 
this ground. 

As regards the third point, the materials 
before me are not sufficient to enable me to 
decide whether the right claimed is purely 
one relating to religious rites or ceremonies 
and does not involve the right to use the 
temple for specific purposes and to receive 
emoluments. I see no reason to interfere 
with the order as to costs awarded by the 
Magistrate. 

The petition fails and is dismissed. 

Petition dismissed, 

4) 11 323; 2 Weir 117. 

5) 2 C.'W. N. 670. 


MADRAS HIGH COURT. 
CuiMiNAL Revision Case No. 8 of 1914. 
Criminal Revision Petition NO; 7 or 1914. 
September 21, 1914, 

Present: — Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

IMANDY APPALASWAMI— Accused^ 
Petitioner 
versus 

EMPEROR — Opposite Party. 

Penal Code CAct XLV of I860;, ss. 182, 211— 
Autrefois acquit — Burden of proof^Qffenee under s. 
182 — Complaint to public servant^ whether 'necessary. 


Tlio burden of establishing the existence cj* facts 
necessary for the application of the (^ootrino of 
ant refold acquit lies upon the accused. 

To sustain a prosecution for an offence under 
section 182, Indian Penal Code, it is not necessary 
that the complaint should have been ^made to a 
public servant with the intention of i^iicing such 
public servant to take action of a sort whreb a public 
servant of the description in question coulfl' take and 
which would not be open to a private indivit^ual. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pity- 
ing the High Court to revise the ordei) of 
the Court of the Sub-Divisional Mag^rate 
of Korapiit, in Criminal Appeal Np. l2 of 
1913, preferred against that of v ^he ^nd 
Class Magistrate of Vizagapatam, in Ualendar 
Case No. 175 of 1913. i 

PACTS. — The accused, a village po|!|man, 
was prevailing upon a villager to whdni he 
was delivering a money order toNpiy him 
a small sum as present when a third party 
interfered and took him to task for demand- 
ing the present. The accused thereupon threw 
down his bag, ran hack to the Sub-Post- 
master and told him that ho had been beaten 
by that third party who robbed him of his 
bag, etc. The Sub-Postmaster immedjjately 
gave information to the Police, who inquired 
into the matter and referred the complaint 
as false. Proceedings were then initiated 
against the postman under section 211, 
Indian Penal Code, for giving false informa- 
tion to the Police which, however)^ ended in 
his favour. He was then proseciMd under 
section 182, Indian Penal Code, |q.r giving 
false information to the Sub-Postmasta* with 
a view to his taking action against tli^third 
party and was convicted. Against \that 
conviction he filed this criminal revision 
petition in the High Court. 

Mr. B, Narasimha Berw, for the Peti- 
tioner: — The doctrine of autrefois acquit Sipplies 
to this case. The petitioner has been tried 
on the same facts for an offence under 
section 211, Indian Penal Code, anmacquitted. 
He cannot again be tried for tie present 
offence on the same facts. K. Ganaomhi Bhatta 
V. Emperor (1). Secondly y 182, 

Indian Penal Code, is inapplipble. That 
section refers only to cases wheM information 
is given to public servants wim a view to 
induce them to take such an ^tion can be 

(1) 19 Ind. Cas. 310; 24 M. L„ J. 48fc 13 M. L. T. 
860; 14 Or. L. J. 214; 36 M. 308 
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taken only by such public servants and not 
by private individuals. The word ‘ought’ 
in the section and the illustration to the 
section amply bears out this view. 

The FuhUc Prosendor^ for the Crown: — 
There is nothing on record to show that the 
accused w«is acquitted in the previous case. 
He might have been discharged, in which 
ease thehe would be nothing illegal in his being 
tried again. Anyhow the burden is upon 
the accused to establish his previous acquittal 
and he has failed to do so. Section 182 is 
clearly applicable. The interpretation placed 
upon the section by the petitioner’s Counsel 
is ingienious but not tenable. 

ORDER. 

Oldfield, J.-- It is first argued with 
reference to K. Ganapathi Bhottah case (1) that 
the accused, who has been placed on his 
trial on a charge of an offence punishable 
under section 211, Indian Penal Code, cannot 
be tried again for one punishable under 
section 182, Indian Penal Code. It was for 
the accused to establish the facts necessary 
for the application of this authority; and we 
cannot find on the record anything to show 
that he was acquitted in the previous proceed- 
ings and not merely discharged. In these 
circumstances the plea has not been 
established. 

Next, it is urged that section 182 applies 
only t'o a complaint to a public servant when 
it is made with the intention of inducing 
such public servant to take action of a sort 
which only a public servant of the descrip- 
tion in question could take and whicli would 
not be open to a private individual. In 
illustration (a) to section 182 the action 
expected to be taken by the public servant 
was simply dismissal of a subordinate and 
any master could do the same. This illus- 
tration is, therefore, irreconcilable with 
accused’s interpretation of the section which 
must be relucted. 

The petuion is, therefore, dismissed. 

Tyaboi, w . — I agree that the plea of pre- 
vious acqi^ttal is not made out. 

On the facts proved I think the conviction 
was justified .because the accused gave to a 
public servant (the Sub-Postmaster) inform- 
ation which the accused knew to be false 
intending /thereby to cause the Sub- 
Postmasteil to do something (viz, sending 
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information to the Police)^ which he ought 
not to have done if the true state of facts 
were known by him. It is argued that the 
Sub-Postmaster did not send information 
to the Police in his oflScial capacity. I will 
assume that that would be relevant to the 
question. I do not express any opinion on 
this point. The act referred to in illus- 
tration (a) to the section as likely to be 
brought about by the false information is 
dismissal by the Magistrate of his subordi- 
nate. That is clearly an ofiScial act that 
could be done by the Magistrate only as a 
Magistrate. It seems to me, however, that 
the information by the Sub-Postmaster in 
the present case was sent by him in his 
olficial capacity. 

The petition is, therefore, dismissed. 

Petition dismissed.^ 


MADRAS HIGH COURT. 

Criminal Revision Cases Nos. 106 and 151 
OP 1914. 

Criminal Revision Petitions Nos. 93 and 
128 OP 1914. 

August 25, 1914. 

Present: — Mr. Justice Ayling and 
Mr. Justice Tyabji. 

TANGUTURI SRIRAMULUand others— 
Petitioners 
versus 

NALAM KRISHNA ROW and others — 
Counter-Petitioners. 

Criminal Procedure. Code (Act V of 1898J, ss. 350, 
253 (2), 258 — Trial re-coinmenced imder s, 350— Charge^ 
whether cancelled — Discharge— Acquittal. 

A Magistrate who re»coininences an “inquiry” or 
•‘trial” under section 360, Criminal Procedure Code, 
does not thereby modify its nature or the stage at which 
it has arrived. Therefore, once a charge is framed and 
trial begun, the charge cannot be cancelled by reason 
of re-commencement of the trial under section 860 and 
the only order which the second Magistrate can pass 
is that of acquittal under section 258, and not that of 
discharge under section 253 (2), Criminal Procedure 
Code. 

Petitions, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the District Magistrate of Godaveri, in 
Criminal Revision Petition No; 2 of 1914, 
preferred against that of the Joint Magia- 
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trate of Rajahmundry, in Calendar Case No. 
109 of 1913. 

Messrs. /. L, Bosano, T. Prakasam and 2?. 
Narasimha Bao, for the Petitioners. 

The Public Prosecutor, for the Government. 

Messrs. B, E. Osborne, D. Appa Raiv, 
V, Bamadoss and N, S. Narasimha Ghariar, for 
the Counter-Petitioners. 

ORDER. 

Aylino, J. — We are asked to revise an 
order of the District Magistrate of Godaveri, 
which directs under section 437 of the 
Criminal Procedure Code further inquiry 
into a case of defamation in wliich the 
Joint Magistrate of Rajahmundry, Mr. 
Stewart, had passed what purports to bo an 
order of discharge under section 253 of the 
Criminal Procedure Code. 

Mr. Rosario, on behalf of the petitioners, 
argues that Mr. Stewart’s order was, in 
effect, an order of acquittal under section 
258 of the Criminal Procedure Code. If 
this is so, the District Magistrate undoubtedly 
had no power to order further inquiry under 
section 437 and his order must be sot aside 
as ultra vires. The facts are these. The 
case against petitioners was first heard by 
Mr. Bards well, Mr. Stewart’s predecessor- 
in-ofl&ce. Ho heard the prosecution witnesses 
and framed a charge under section 254 of 
the Criminal Procedure Code, to which 
petitioners pleaded not guilty. He was then 
transferred. Mr. Stewart re-commenced the 
inquiry under section 350 of the Criminal 
Procedure Code, examined the complainant 
as Prosecution Witness No. 1 and then passed 
an order of discharge under section 253 (2). 

Mr. Rosario contends that a charge having 
once been framed, it is not cancelled by 
reason of the re -commencement of inquiry 
and the only course open to Mr. Stewart was 
either to record an order of acquittal or 
to convict (vide section 258 of the Criminal 
Procedure Code). 

The only question is whether the re-com- 
mencement of a **trial” under section 350 of 
the Criminal Procedure Code implies the 
cancellation of a charge framed by the first 
Magistrate. There appears to be no direct 
authority of this or any other High Court 
on the point, though the Punjab Chief Court 
has considered a precisely similar case and 
arrived at the conclusion that the " charge 
vvmim in fpre^ and thp anbsequenl; order 


must be treated as one of acquittal and not 
of discharge [vide Emperor v. Nathu (1)]. 

The interpretation of section 350 is by no 
means free from doubt: but on the whole 1 
am inclined to agree with the view taken 
by the learned Judges of the Punjab Chief 
Court. The only object of the substantive 
portion of clause (1), section 350, seems to 
be to leave it to the discretion of the 
Magistrate to either act on evidence 
recorded by his predecessor or to hear 
it over again for himself. The discretion 
is somewhat restricted by proviso (a), 
and proviso (6) gives the superior Courts 
special powers of interference. Subject to 
these provisos the discretion is absolute. 
It is not clear why this should involve 
the cancellation of the charge or the 
transformation of the proceedings from a 

trial” back into an ‘ inquiry.” As far 
as this Court is concerned, it is settled 
law that the proceedings before a Magist- 
rate in a warrant case under Chapter 
XXI of the Criminal Procedure Code 
are only an ‘ inquiry” until a charge is 
framed and on a charge being framed 
become a trial: vide Palaniandy Qoiinden 
V. Emperor (2) and Naraynunswamy Naidn 
V Emperor (3). Bearing this distinction 
in mind, it would seem to follow 
that where the proceedings re-commenced 
under section 350 are only an inquiry, they 
are re-commenced as an inquiry. Where 
they have developed into the trial stage 
they are re-commenced as a trial, i.o., a 
proceeding in wliich a charge has been 
framed. The second Magistrate cannot 
ignore the charge framed by his prede- 
cessor and his position is practically 
the same as that of his predecessor 
would have been if, after framing a 
charge, he had heard further cross-exmina- 
tion of the prosecution witnesses under 
section 256 (1) and on a consideration 

thereof, become satisfied that the charge 
was not well founded. It may not be 
altogether out of place to refer to 
Sadagopacliaryar v. Baghavacharyar (4) where- 
in it was held that the re-comraencement 

(1) 14 P. R. 1903 Or.; 176 P. L. R. 1903. 

(2) 1 Tnd. Oas. 64j 32 M. 218; 5 M. L. T. 218; 9 Or. 
L. .T. 146. 

-(3) 1 Ind. Oas. 228; 32 M. 220 (F. B.); 6 M. L. T. 
233; 9 Or. L. J. 192; 192; 19 M. L. J. 167. 

(4) 9 M. 262i 3 Woir 243, 
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of an inquiry under sention 350 did not 
cover a reference to the Police under 
section 202 of the Criminal Procedure 
Code. I do not press the analogy, but 
it is consistent with this to hold that 
a Magistrate who re -commences an inquiry 
or trial does not thereby modify its 
nature or the stage at which it has 
arrived. 

Mr. Stewart’s order must, in my opinion, 
be received as one of acquittal and the 
District Magistrate’s order for further 
inquiry must be set aside. 

Tvabji, J. — Section 350 (1) of the 
Criminal Procedure Code provides for the re- 
summoning and re -hearing of the witnesses 
and the re-commencement of the inquiry or 
trial by the Magistrate who succeeds after 
his predecessor has already heard the 
evidence. The section is silent on the 
question whether or not on such re-hearing 
any charge that may have been already 
framed after the first hearing must 
subsist. In purporting to interpret section 
350, therefore, we have really to decide 
what would have been provided in the 
section had the point been explicitly dealt 
with. 

It does not appear that the point can 
bo considered to have been dealt with by 
some necessary implication in that which 
is expressly laid down. On the other hand, 
if it is assumed in this connection that 
the charge already framed should be con- 
sidered to be wiped out, the assumption 
involves that the Legislature has also 
overlooked the point that the succeeding 
Magistrate ought in that case to be em- 
powered to frame a fresh charge or to adopt 
the charge ^already framed ^\ith or without 
alterations. 

I am not prepared to say, therefore, that 
the interpretation put upon the section by 
the Chief Court of the Punjab is not the most 
reasonable one. 

The petitioners ought, therefore, to have 
been acquitted instead of being discharged 
and the District Magistrate liad no power to 
order further inquiry. His order to that 
effect must consequently be set aside. 

Order set aside. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Appeal No. 9 op 1914. 

May 20, 1914. 

Present: — Mr. Hayward, J. C. 
BULCHAND RAMCHAND and others-^ 
Appellants 
versus 

EMPEROR — Respondent. 

Penal Code (Act XLV of 1860^, s, 499, Exceps. 8, 9— 
Defamation — Receiving property from unadjudicated in^ 
solvent, wheOier receiving stolen property-^ Imputation 
— Good faith. 

Where the creditors of an unadjudicated insolvent 
saw the complainant leave his shop with a bundle 
in his arm and suspecting that it contained the 
insolvent’s property, accused him of receiving stolon 
property but on opening it was not found to contain 
the expected stolen property: 

Held, that the imputation was not made in good 
faith within the meaning of exception 8 or 9,* to 
section 499 of tlio Penal Code and that the creditors 
were guilty of defamation. 

Appeal against the order of the Additional 
City Magistrate, Karachi. 

Mr. Wadlmmal Oodharam, for the Appellant. 

Mr. E. liaynwndf Public Prosecutor, for 
the Crown. 

JUDGMENT. — The three appellants appeal 
against their conviction on a charge of 
defamation by the Additional City Magistrate. 

It appears that an application had been 
filed to declare one Hasomal an insolvent and 
an ad interim Receiver had been appointed. 
The creditors tlien made an application on 
15th April 1913 for the seizure of Rs. 6,000 
worth of property belonging to the in- 
.solvent, Hasomal, and alleged to have been 
transferred to Kisumal. That same night, 
the 15th of April 1913, some of the 
creditors and others saw Kisumal leave his 
shop with a bundle under his arm and 
full of suspicions, they followed him to the 
shop of one Paraanmal. The 3rd appellant, 
Rochiram, one of the creditors, appears to 
have been among the crowd and to have 
charged Kisumal with having .stolen property 
in his bundle. The 2nd appellant, Belomal, 
who is also one of the creditors, appears 
to have made the same charge and to have 
called in the assistance of 1st appellant, 
Bulchand, who though a friend only of the 
other two and not a creditor joined in the 
charge by urging that Kisumal should be 
taken up by the Police. Anyway Kisumal 
did, as a matter of fact, find his way with 
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the thfee appellants to the Police Station and 
a charge of having stolen property in the 
bundle was made against him before the 
Sub-Inspector. The bundle was then opened 
and to the disappointment of the appellants 
was found to contain nothing but bits of 
cloth which, they had to admit, was not the 
expected stolen property in respect of whicli 
they had made the charge before the Sub- 
Inspector. The three appellants were on these 
facts found guilty of defamation in having 
charged Kiaumal with having stolen pro- 
perty in his possession at Pamanmal’s shop 
and at the Police Station. 

It has been contended on behalf of the 
appellants that they liave not all been 
shown to have joined in the charge against 
Kisumal and that in any case the charge 
made was in good faith for the protection of 
their interests. Tliere appears to me, however, 
no reason to doubt that all the three appel- 
lantsd id actually charge the complainant, 
Kisumal, with having stolen property in his 
possession in the bundle found under his 
arm. This is sufficiently proved amongst 
other evidence by the statements of the 
shop-keeper Pamanmal and the Sub-Inspector, 
The only substantial question for discus- 
sion is whether the three appellants were 
justified in the circumstances in making 
this charge of theft against Kisumal. Their 
object in making this charge is quite obvious. 
They had already taken civil proceedings to 
secure the property of the insolvent believed 
to be in the hands of Kisumal. They know 
tlie insolvent ■ had been helped by Kisumal 
and they had, no doubt, grounds for suspicion 
about the bundle carried by Kisumal. But 
there had been no adjudication of insolvency 
and, therefore, no vesting of the estate in the 
Receiver, who was only an ad interim Receiver 
and not the Official Receiver. They must 
have been well aware that it was not a 
case of theft on the part of Kisumal as the 
property had not vested in the Official 
Receiver. But it was necessary for them 
to call the property stolen property in 
order to obtain the immediate assistance of 
the Police. The property was not stolen 
property as it had not been transferred by 
theft or by robbery and could n jt, in my 
opinion, be said to have been transferred 
either by criminal misappropriation or by 
breach of trust within the meaning of 


section 410, Indian Penal Code. The impu- 
tations and accusations of theft made by the 
appellants cannot, therefore, be said to have 
been made in good faith within the meaning 
either of the 8th or 9th exception of section 
499, Indian Penal Code. 

The convictions and sentences must, there- 
fore, be confirmed and the appeals dismissed. 
The offence may not have been a very grave 
one in all the circumstances and the charge 
made may have been brought on himself by 
Kisumal. But people must learn not to 
endeavour to go beyond the law and bring 
before the Police and Magistrates, matters 
which should really only be litigated in the 
Civil Court. 

Go7ivlctions and senteiices oonfirvied. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 77 of 1914, 
Criminal Revision Petition No. 66 
OF 1914. 

August 26, 1914. 

F resent: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

SUBBIAH SERVAI— Petitioner 
versm 

CHOKKALINGA THEVAN and others— 
Counter-Petitioners. 

Gnmivnl Froceditre Code fAcf V of 1898), «. 145 
— Costs ordered by one Magistrate — Sweessor^ whether 
competent to assess Death of party in whose favour order 
is made — Applicafton by deceased’s son for assessment of 
costSf whether entertainnble —Procedure — Interpretation 
— Power of Couids to invent rules. 

Tho Code of Criminal Procedure contains no special 
provisions for bringing on record representatives of 
accused parties. All that the Court has to see 
is that tho appeal or application has not abated 
by reason of the death of one of the parties. 

The successor of a Magistrate, who decided a case 
under section 146, Criminal Procedure Code, and 
directed a party to pay his opponent’s costs, has jiuisdi- 
ction to assess the amount of costs. 

Per Sadasiva Aiyar, J.— Courts should always lean 
in favour of that view of tho law which would enable 
a party who has got an order in his favour to obtain 
tho fruits of that order, and not in favour of highly 
technical objections which render the Court’s order 
infructuous and a more piece of waste paper. 

Courts have the power within reasonable limits to 
invent rules of procedure for this purpose when the 
Legislature has not enacted such rules, unless the 
Legislature prohibits them from doing so. 
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Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 15 of the Charter Act, praying the 
High Court to revise the order of the Court of 
the Sub-Divisional Magistrate of the Pattu- 
kottai Division, in Miscellaneous Case No. 18 
of 1909, dated 21st August 1913. 

Mr. P. P. Narayariasawmy Aiyar, for the 
Petitioner, 

Mr. M. Narasimhmi, for the Counter- Peti- 
tioners. 

The Public Prosecutor, for the Govern- 
ment. 

OHDER. 

Spencer, J. — In proceedings under sec- 
tion 145 of the Code of Criminal Proce- 
dure, M. R. Ry. P. S. Vasudeva Row, 
the Sub-Divisional Magistrate, passed a 
iinal order which included a direction that 
the counter-petitioners should pay the 
petitioner’s costs. Within three days after 
the order of 24th August 1910, two 
memoranda for taxing costs were put into 
Court by the petitioner’s Vakils. The 
Magistrate passed an order on the second 
of these memoranda, “Check and include,” 
but through some negligence in the Magis- 
trate’s office costs were not actually taxed. 

Nearly three years later, the petitioner’s son 
applied to the Magistrate’s successor-in-office 
for costs being assessed, the petitioner having 
died in the interval. 

The Magistrate has rejected his application 
on the ground (1) that the petitioner’s son 
had not been brought on record as legal 
representative of his deceased father, (2) 
that there had been great delay in applying. 

The first objection is not good. The Code 
of Criminal Procedure contains no special 
provisions for bringing on record representa- 
tives of deceased parties. All that the 
Court has to see is that the appeal or appli- 
cation has not abated by reason of the death 
of one of the parties. 

The delay might have been overlooked if 
the son’s petition had been treated as a 
reminder to the Court to do that which it 
should have done when the memoranda were 
presented. 

The respondents’ Counsel and the Public 
Prosecutor have raised another question, 
which is whether the successor of the Magis- 
trate who decided the case has jurisdiction to 
assess the amount of the costs. 


1 think that this has been rightly settled 
in the affirmative by the decisions in Mahomed 
Ershatlali Khan Choudhry v. Saroda Prosad 
Shaha (1), which dissented from Bhojal Sonax 
V. Nirhan Siyigh (2) and followed Qiridhar 
Ghatterjee v. EhadnUa NasJear (3), Binoda 
Hundari CJiowdhnrani v. Kali Kristo Pal 
Choimlhury (4). 

We set aside the Magistrate’s order and 
direct him to pass orders, assessing costs in 
the case. 

Sadasiva Atyar, J. — I entirely agree. Courts 
should always lean in favour of that view of 
the law which would enable a party who has 
got an order in his favour to obtain the fruits 
of that order, and not in favour of highly 
technical objections which render the Court’s 
order infructuous and a mere piece of waste 
paper. Courts have the power within reason- 
able limits to invent rules of procedure for 
this purpose when the Legislature has not 
enacted such rules, unless the Legislature 
prohibits them from doing so. 

Order set aside, 

(1) 23 0. 37. 

(2) 21 C. 609. 

3) 22 0. 384. 

4) 22 C. 387. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Application No. 114 of 1914. 

July 17, 1914. 

Present: — Mr. Kendall, A. J. C. 

The Eon'hle. Baja Sir MUHAMMAD ALl 
MUHAMMAD KHAN— Accus^id— 
Appucant 
versus 

EMPEROR — Opposite Party. 

V. r. Motor Vehicles Act (II of 1911), 13 (6) — 

^Employs’, vicanhig of — License to drive motor. 

Tho word ‘employs’, as used in section 13 (^6) of the 
U. P. Motor Vehicles Act (II of 19 j 1), means ‘has’ or 
‘retains’ in his employ and not ‘takes into his employ’. 

The section provides imprimis for the case of a man 
who at the time in question is driving a motor vehicle 
without a license and, therefore, clearly refers to tho 
case of a license in force at the time of such driving. 

Appeal against the order of the Sessions 
Judge, Lucknow, dated 23rd April 1914, 
upholding that of the City Magistrate* 
Lucknow, dated 13th March 1914. 

Mr. Wazir Hasan, for the Applicant. 

The Goveimmont Pleader, for the Opposite 
Party. 
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JUDGMENT. — Shafi Ahmad, a motor- 
driver in the employ of the Raja Saheb of 
Mahmndabad, was caught driving his master’s 
car without a license. He has been fined 
Rs. 10. The Raja Saheb has also been fined 
Rs. 5, under section 13 (h) of the Motor 
Vehicles Act (II of 1911): and the latter 
has applied in revision to this Court on 
the grounds that the lower Court has 
misinterpreted sections 4 and 13 of the Act 
and that on the facts found he is not guilty 
of any offence. 

Section 13(5) runs as follows: “whoever drives 
a motor vehicle without having obtained a 
license under section 4 or employs any person to 
drive who has not obtained a license shall be 
punishable... ” It is admitted that the 
chauffeur had a Roorkee certificate, and it 
is^admitted that, when the Raja engaged 
him on the 4th of February 1913, he held 
a license issued in the Punjab and which 
would be still in force up to the 19fch 
February 1913. That license, at the time 
of his apprehension in the early months of 
1914, had long since lapsed and had not 
since been renewed. It is argued that the 
word “ employs” in section 13 (6) means 
“ takes into his employ.” I cannot accept 
this interpretation. The word evidently 
means “ has” or “ retains in his employ:” 
and that is the sense the word is used 
in, e.g., 32 and 33 Vic., Chapter 14, rules 
22 and 27, which Act deals with the 
question of certain duties of customs and 
inland revenue and which sections deal 
with duties payable by persons keeping 
servants, etc. It is next argued that all 
this section requires is that the man should 
at some time have obtained a license under 
section 4, as this chauffeur had done, 
whether or not that license had lapsed 
and not been renewed ; for it is said that 
section 4 applies to the original taking 
out of a license, whereas its renewal is 
dealt with in section 5. This interpretation 
again cannot be accepted, This is not a 
sub-section which simply requires that an 
owner should at the time of engaging a 
chauffeur see that the man is able to 
drive. It provides imprimis for the case 
of a man who at the time in question is 
driving a motor vehicle without a license ; 
and it clearly refers to the case of a license 
in force at the time of such . driving. 
Renewed licenses are, equally with original 


licenses, licenses under section 4. The ap 
plication is, therefore, rejected. 

Application rejected. 


LOWER BURMA CHIEF COURT. 

Criminal Appkal No. 883 of 1913. 

December 8, 1913. 

Present : — Sir Henry Hartnoll, Offg. Chief 
Judge, and Mr. Justice Twomey. 

KYA NYUN—Appellant 
versus 

EMPEROR — Respondent. 

Jttry trial ^Verdict mt unanimous — Rs-considerntioi 
after delivery, ivhether legal — Questions to Jury— Pro 
cedure — Criminal Procedure Code fAet V of 1808^, .ss 
302, 303, 307. 

Whon a Jury has ro turned a clear and unambiguous 
though not unanimous, verdict, the Sessions Judge 
has no power to put questions to the Jury uudei 
section 303 of the Criminal Procedure Code. II 
ho disagrees with the verdict of the majority, he 
should proceed under section 307. 

Mr. May Oiing, for the Appellant. 
JUDGMENT. 

Hartnoll, Offo. C. J. — The appellant, 
Maung Kya Nyun, has been tried for 
murder, punishable under section 302 of 
the Indian Penal Code, by the Sessions 
Judge, Tenasserim Division, and a Jury. 
He was charged with tlie murder of one Ma 
Shan Ma by stabbing her with a dagger. 

In charging the Jury the learned Sessions 
Judge in explaining the law said: “if you 
find that accused stabbed Ma Shan Ma then 
you must also find with what intention he 
did so. 

“(1) Did he stab with the intention of 
causing death? If so, then your verdict 
should be murder under section 302 of the 
Indian Penal Code. 

‘(2) Did he stab with the intention of 
causing bodily injury sufficient in the 
ordinary course of nature to cause death? If 
so, then your verdict should be murder 
under section 302 of the Indian Penal 
Code, 

“(3) Did he stab with the intention of 
causing such bodily injury as was likely 
to cause death? If so, then your verdict 
should be culpable homicide not amounting 
to murder punishable under the first 
part of section 304 of the Indian Penal 
Code. 
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“(4) Is lie guilty of voluntarily causing 
grievous hurt by means of a dangerous 
weapon? If so, then your verdict should 
find under section 326 of the Indian Penal 
Code.” 

At the end of the charge the Ses- 
sions Judge said practically the same 
again. The Jury then returned a verdict by a 
majority of 3 to 2 of culpable homicide not 
amounting to murder under the first part 
of section 304 of the Indian Penal Code. 
Taken in conjunction with the charge this 
is a clear and unambiguous verdict. 

The Sessions Judge was not satisfied with 
it and put to the Jury the following ques- 
tion: — 

Do you not consider that accused stabbed 
with the intention of causing death or of 
causing bodily injury, and the bodily injury 
intended to be inflicted was sufficient in the 
ordinary course of nature to cause death? If 
you do, then you Avould be justified in bring- 
ing in a verdict of murder under section 302 
of the Indian Penal Code.” 

The Jury retired again and then returned 
with the answer that they were unanimously 
of opinion that accused intended to cause 
bodily injury sufficient in the ordinary course 
of nature to cause death. The Judge then 
said: Then, do you consider the accused 

guilty of murder?” The answer was ‘‘Yes.” 
On this the Judge found appellant guilty of 
murder undr section 302 of the Indian Penal 
Code and sentenced him to be hanged. 

It was urged on appeal that the Jury 
having, returned a clear and unambiguous 
verdict the Sessions Judge erred in putting 
questions under section 303 of the Criminal 
Procedure Code and erred in not holding 
that the verdict under section 304 of the 
Indian Penal Code was right as a matter 
of law. The Sessions Judge may have 
thought that, as the first verdict of the 
Jury was not unanimous, he had the power 
under section 302 of the Code of Criminal 
Procedure to require them to retire for 
further consideration. In my opinion that 
section gives the Sessions Judge no such 
power after the verdict has been actually 
delivered. He could have asked them to 
retire for further consideration when he 
ascertained th’at they were not unanimous 
and before the delivery of their verdict, but 
could not do so after the actual delivery of 


the verdict. If he disagreed with' the 
verdict of the majority, he should have 
proceeded under section 307 of the Criminal 
Procedure Code. This is the view taken 
in the case of Hurry Churn Chuckerlmtty v. 
Empress (I), but I would not go so far as to 
say that a Sessions Judge cannot act under 
section 302 of the Code of Criminal Proce- 
dure when he has merely asked the Jury the 
exact majority and has not actually taken 
the verdict. 

The question remains as to what orders 
should now be passed. This is the second 
trial of appellant and a third trial is 
inadvisable. The first verdict of the Jury 
was clear and unambiguous. I would accept 
it. 

I would alter the conviction to one 
under the first part of section 304 of the 
Indian Penal Code and the sentence to one 
of transportation for life. 

Twomey, J. — I agree in holding that the 
action of the learned Sessions Judge was 
not warranted by law. On receiving the 
plain verdict of guilty under the first part 
of section 304, Indian Penal Code, the 
Judge’s only lawful, course if he disagreed 
with the majority, was to submit the case 
with the grounds of his opinion to this 
Court under section 307. He had no authority 
in the cii’cumstancos to put questions to the 
Jury or to send them back for further 
deliberation. This view is in accordance 
with those expressed by the Bench in the 
Calcutta case to which my learned colleague 
refers. But I note that the judgment in 
that case does not go the length of saying 
that a Sessions Judge may not act under 
section 302 of the Code of Criminal Proce- 
dure when ho has merely ascertained from 
the Jury in what proportion they are 
divided. It is only when the nature of the 
actual finding lias been disclosed that the 
Court is debaiTed from sending the Jury 
back. 

The charge of murder appears to me to 
have been fully established by the prosecu- 
tion in this case, and the result must, 
therefore, be regarded as a miscarriage of 
justice. At the same time and although 
we have the power to order a fresh trial 
I think it would be inexpedient to do so, 


(1) 10 C. 140 at p. 144i 13 0. L. K. 368. 
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seeing that the appellant has been already 
tried twice. 

I, therefore, concur in altering the convic- 
tion to one of culpable homicide not 
amounting to murder under the first part 
of section 304, Indian Penal Code, and 
the sentence to one of transportation for 
life. 

Conviction altered. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 479 op 1912. 

October 18, 1912. 

Present : — Mr. Justice Napier. 

^ In re NARAYANA PADAYACHI— 
Accused. 

Forest Act {Mad. Act V of 1882), ss. 63, 65 — Com^ 
pounding offence — Payment of compensation during 
proceedings in Court — Proceedings, lapse of. 

The provisions of section 63 of the Forest Act 
(Madras Act V of 1882) that on payment of com- 
pensation *no further proceeding's shall be taken’ mean 
that proceedings in progress must lapse. 

Case referred for the orders of the High 
Court under section 438 of the Criminal 
Procedure Code by the District Magi.strate 
of South Arcot, in his letter, dated 18th 
August 1912, Miscellaneous Case No. 1124 
of 1912. 

Mr. L. A. Govindaraghavn Aiyar, Acting 
Public Prosecutor, for the Crown. 

ORDER. — The accused in this case was 
charged with an offence under section 26 of 
Act V of 1882. This offence is compound- 
able under section 55 of the Act. It is 
admitted that the accused has paid Rs. 2 by 
way of compensation to the village vwnegar 
for the Forest Authorities. 

Section 53 provides that on such payment 
no further proceedings shall be taken against 
such person. This section mu.st mean that 
proceedings in progress must lapse. That 
being so, the Magistrate had no jurisdiction to 
convict the accused. 1 set aside the convic- 
tion and order the fine to be refunded. 

Conviction set aside. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 675 op 1914. 

Criminal Revision Petition No. 569 
OP 1914. 

October 9, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 

In re D. SURYANARAYANA ROW and an- 
other — ^Accuse d — Petitioners. 

Criminal Procedure Code F o/ 1898J, a. 233 

—Tiro accused tried jointly for one offence— -Powei' 
of Appellate Couit to convict one of them of differ^ 
ent offence. 

Where two persons are tried together and convicted 
of a certain offence, the Appellate Court can acquit 
one of them of tho offence of which ho was found 
guilty by the trial Court and convict him ot a differ- 
ent offence found proved against him on tho facts. 

Sahib Singh v. Emperor, 38 P. R. 1906 Cr.; 115 
P. L. R. 1905, ■ 2 Cr. L. J. 694, not followed. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate 
of Dharamavaram, in Criminal Application 
No. 35 of 1914, preferred against that of the 
Taluq Second Class Magistrate of Dharma- 
varam, in Calendar Case No. 37 of 1914. 

Mr. S. Banganadha Aiyar, for tho Peti- 
tioners, 

ORDER. — I see no reason to interfere 
with the convictions and I don’t agree with 
the case of Sahib Singh v. Emperor (1), 
which decides that because it is illegal to try 
two persons for two distinct offences com- 
mitted by them, the Appellate Court has no 
power to convict one of two persons tried for 
a certain offence of another offence found 
done on the facts. 

As regards the sentence on the first ac- 
cused who is a young man affected by the 
evil influence of his elder brother, I reduce it 
to tlie term of imprisonment already under- 
gone by him. The case as regards the other 
accused is dismissed. 

Sentence modified. 

(1) 38 P. R. 1905 Cr.;H6 P. L. R. 1906: 2 Or. L. J. 
694. 
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AlbSlCil — Plot in ahadi — Tenants user for Iotij? timo 
— night of tenant to enclose anti huikl nptm it- - 
Consent of zemindar 59 

In vill£lgrC — Limitation — Wasto land — 

Possession and dispossession within twolve yoars — 
Onus of proof — Limitation Act (IX of 1908), Sch. I, 
Arts. 142, 144 82 

Abatement. See Appeal. 

■ — of SUitf order for— Whether 

decree appealable 643 

Abetment — Presence — Inaction — Criminality — 
Probability compatible with innocence — Conviction, 
justification for. 

Where in a murder case, a co-accusod stated 
that she remained an unwilling spectator while 
the offence was being committed by the other 
accused; 

Held, that the alleged omission of a co-acoused 
to intervene or raise an alarm did not constitute 
an abetment of murder, inasmuch as her inaction did 
not constitute criminality. 

Where the circumstances of a case point to 
the conclusion that the accused committed the 
offence, but there is also a reasonable probability 
compatible with his innocence, there is no sufficient 
iustifioation for the conviction of the accused. O. 
Sarju Prasad v. JSmperor. 1 (). L. J. 300j 16 Or. L. J. 
617 625 

Abwab — Illegal uoBiies — Stipulation as to payment 
of husks over and above certain nahli rent, whether 

legal 547 

, „ ■ „ Stipulation to pay tahicori and salami, whe- 
ther abwab 540 

Acknowledfirment. See LmiTATiox Act, 

B. 21. 

ACQUieSCCnCC — Non-acceptance of rent, effect 

of 624 

acts— aENBUAL. 

Act 1869 — VIII. See Civil Procedure Code. 

1869 — XITI. See Workman's Breach or Con- 
tract Act. 

— 1860 — XLV. See Penal Code. 

•— 1870 — VII. See Court Pees Act. 

— 1872 — I. See Evidence Act. 

~ 1872 — IX. See Contract Act. 

— 1874 — III. See Married Women’s Property 

Act. 

— 1877 — I. See Specific Belief Act. 

•— 1878 — I. See Opium Act. 

1878— VI. See Treasure Trove Act. 

— — 1878— IX. Arms Act. 

— — 1879 — XVIII. See Legal Practitioners Act, 
1880 — XII. See Khazis Act. 


AOTS — G-EN E 11 Ab — c-onold. 

Act 1881 — V. See Probate ani> Administration 
Act. 

1881 — XXVI. See Negotiable Instruments 

Act. 

— - 1882— IV. Transfer OP Property Act. 

— 1882 — V. See Easements Act. 

1882 — ^VI. See Companies Act. 

— 1882 — XIV. See Civil Procedure Code. 

— 1887 — ^Vll. See Suits Valuation Act. 

— 1887 — IX. See Provincial Small Cause 

Courts Act. 

1889 — IV. See Merchandise Marks Act. 

— 1889 — VII. See Succession Certificate A(JT. 

— 1890 — VIII. See Q-uardians and Wards Act. 

1890— IX. See Railways Act. 

— — 1894' -I. See Land Acquisition Act. 

1898 — V. See Criminal Procedure Code. 

1899 — IX. See Arbitration Act. 

1907 — 111. See Provincial Insolvency Act. 

1908 — V. See Civil Procedure Code, 

1908 — IX. See Limitation Act. 

1908 — XVI. See Registration Act. 

1 909 — III. See Presidency Towns Insolvency 

Act. 

— 1911 — II. Indian Design and Patent Act. 

ACTS— (LOCAL)— BENGAL. 

Act 18.65 — XXXVII. See Sonthal Pargannas Act 

— 1859 — XI. See Bengal Land Revenue Sales 

Act. 

— 1871— VI. See Bengal Civil Courts Act. 

— 1872— III. See Sonthal Pargannas Settle- 

ment Regulation. 

1880 — [X. See Bengal Cess Act. 

1885 — VTII. See Bengal Tenancy Act. 

— 1887 — XII. See Bengal, N.-W. P. and Assam 

Civil Courts Act. 

— 1890 — IX. See Calcutta Post Act. 

— 1893 — V. See Sonthal Pargannas Justice 

Regulation. 

— 1908 — I. See Eastern Bengal Tenancy Act. 
1908 —VI. See Chota Nagporb Tbnan(;y Act. 

ACTS— (LOCAL) -BOMBAY. 

Act 1879— XVII. See Dekkhan Agriculturists 

Relief Act. 

— 1883 — XXI. See Sindh Incumbered Estates 

Act, 

— 1887 — TV. Sec Bombay Prevention op Gambl- 

ing Act. 

1888 — Vr. See GirjRAT Talukdars Act. 

X901 — III. See Bombw District Municipal 
Act, 
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ACTS— (LOCAL)— BUKMA. 

Act 1896—1. See Upprb Burma Cmt. Courts 
Bkquuation. 

ACTS— (LOCAL)— MADRAS. 

Act 1H64— II. See Madras Rkvenuk Hkcoyery Act 

— 1865 — VII. See Madras Irrigation Ckss Act. 

— 1865 — Till. See Madras Rent Recovery Act. 

— 1876 — 1. See Madras Land Revenue Assess- 

MENT Act. 

— 1882 — V. See Madras Forest Act. 

— 1884— V. See Madras Locad Boards Act. 

— 1886 — 1. See Madras Abkari Act. 

— — 1900 — 1. See Malabar Compensation for 
Tenants’ Improvements Act. 

— 1902—1. See Madras Court of Wards Act. 

— — > 1904— IIT. Madras City Municipal Act. 

— 1908 — I. .SVc Madras Fst.ates Land Act. 

ACTS—(L()CAL)-?UN.IAB. 

Act 1884— Will. See Punmab Courts Act. 

— - 1887 — XVI. See Punjab Tpjnancy .\ct. 

— 1887 —XVII. See Punjab Land Revenue Act. 
1900—1. See Punjab Limitation Act. 

— 1900— XlII. Sue Punjab Alienation OF Land 

Act. 

— 1905—11. Punjab Prk-emi*tion Act. 


ACT8— (LOCAL)— U. P. 

Act 1876— XVIIl. See Oudh Laws Act. 

— 1886“-XXll. See OuuH Rent Act. 

— 1899 -III. See U. P. Court of Wards Act. 
1900 —1. See U. P. Municipalities Act, 

— 1901 — II. See Agra Tenancy Act. 

— 1901 — III. See U. P. Land Revenue Act, 

1903 — II. Sec Bundelkhund Land Alienation 

Act. 

— 1911 —11. See 17. P. Motor Vehicles Act. 

ACTS— REGULATIONS. 

Act 1806— XVIT. See Regulation, 

— 1812 — X. See Regulation. 

STATUTES. 

24 A 25 Vic. C. 104. See Charter Act. 

Adjudication, order of — Bad faitli of debtor — 
Judjs^e’s power to take cognizance of 363 

Admission - Creditet admitting payment before 
transferring his debt to third person— Evidence Act 
(/ of 1872), s. 18 — Power of High Court to decide 
case on 'merits in second appeal — Civil Procedure 
Code {Act y of 1908), O. XU, r. 24; 0. XLll, r. 1. 

An admission mad© by a creditor after trans. 
ferring his debt to a third person to the effect that 
the debt had been paid to him in part or whole 
before ho had sold the claim, is not binding upon the 
vendee under section 18 of Act I of 1872. 

Where the judgment of a lower Appellate Court 
is reversed on a point of law in second appeal, the 
High Court is competent under the joint force of 


Admission — conoid. 

rule 24 of Order XLI and rule I of Order 
XLII to decide the case on the merits if the inquiry 
is completed. P. Chanda Singh r. Wasawa Singh, 
108 P. W. R. 1914; 202 P. L. R. 1914 144 

Mortgage sought to be redeemed — 

Another mortgage atlinittod by mortgagee - Ad- 
mission to ht* taken advantage of, in suit for re- 
demption 1 97 

" " ■ ■■ ' Statement in pleadings 22 

Adoption. 8oo Hindu Law. 

Adverse possession of equity oj redemption 
— Limitation Act {IX of 1908), Sch. /, Art. 14ri. 
Adverse possession over a right of equity of re- 
demption can legally e.\;ist. 

Article 144 of the Limitation Act applies to a case 
of atlversii possession of the equity of redemption. 

O. Hubdar Kh<n r. (tAjadhar Chaube, 17 0. C. 

294 600 

■■■ — — — Hindu co-parcener's posses- 

.'^ion irhen ad errse - Transferee of such co- parcener, 
title of. 

Possession, which can Ik* referred to n lawful title, 
cannot be adverse. 

A Hindu co-parcener’s possession is not advi'rse to 
other co-parct*ners unless they have notice of his 
purporting so to hold the property. A person hold- 
ing property w’ith limitations cannot pass to a trans- 
feree a title free from those limitations. 

The transferoe of a Hindu co-parcener’s interest 
dcH\s not stand on a higher footing than the co- 
parcener himself and cannot claim title by adverse 
possession without setting up an adverse title to the 
knowledge of the other co-parceners. IVIa Muthu- 
KRISUNA lYANGAR r. SANKARANARAYANA IyER, 16 M. 

L. T. 196; 1 L. W. 694; (1914) M. W. N. 708; 27 M. L. 
J. 600 573 

- Khas mahal — Failure to pay 

Government assessment —Determination of interest 
of defaulter — Sale of /ml by Government — Suit 
for recovery of possession of nmhal by purchaser— 
Limitation 309 

■- - - ■■■- Mortgage — Encroach merit h y 
mortgagee on other land of mortgagor — Effect of his 
being recorded in Settlement 'paper as mortgiujee of 
encroached land 

Where a mortgagee encroaches upon his mortga- 
gor’s land not mortgaged to him, he holds it adversely 
to the mortgagor from the date of encroachment, 
although in tlie Settlement papers the encroached 
area is also shown as mortgaged property. 

Mula Singh r. Budh Singh, 100 P. W. R. 1914; 200 

P. L. R. 1914 616 

■■ " — ’ '■ ' ■ ■ ■ Mortgage-debt satisfied — 

Mortgagee's possession after redemption — Limitation 
Act OXofl90Hj, Sch. /, Art. 144. 

When a Court by its decree pronounces a mort- 
gage-debt to be satisfied and the mortgagor entitl- 
ed to immediate possession, that is equivalent to a 
declaration that the relation, between the parties, of 
mortgagor and mortgagee has come to an end. 

Therefore, where in foreclosure proceedings under 
the Bengal Regulation XVII of 1806 the mortgagor 
deposited within the year of grace in the Court the 
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Adverse possession— coiici<i. 

full amount necessary to redeem the mortgage but the 
mortgagee refusing to accept the money so deposited 
brought a regulir suit for foreclosure and possession 
and despite its dismissal the mortgagee continued in 
possession: 

Held, that, after the dismissal of the mortgagee’s 
suit, his possession ceased to be that of a mortgagee and 
became adverse as against the mortgagor within the 
meaning of Article 144 of the Limitation Act, 
1908. At Mmammat Zaibunnissa i\ Parichhat 

61 1 

against mother, whether 

eifectual against adopted son 692 

' of office, if confers title to 

emoluments 685 

Possession of mortgaged 

pi*operty obtained through Court without order 
absolute having been passed, effect of 7 52 

— — .. Tenant by sufferance — 

Agricultural leases not governed by Transfer of 
Property Act (IV of 1 882) —Presumption of tenancy 
by sufferance - Lease by conduct of parties — Limita- 
tion Act (IX of 19118), 8. 28, Sch. I, Art. 139 Con- 
struction— Usufructuary mortgagee 109 

— f title by — Transaction 

affecting immoveable property 772 

Affidavit on question of law, weight of 9 

Aa'0 Endorsement as to age made by rc'gisteriug 
officer, effect of 648 

Aarcncy — ani Digcf^t (1912), <•. 573 - 

Oeiveral agent duly aufliorined to receive money 
from Cl vd Court on behalf of another, signature of, 
to he accepted as sigmtare of person entitled to 
receive money. 

The signature of a general agent <luly authorised 
to receive money on behalf of a person to whom 
money is payable by a Civil Com’t may, on the satis- 
faction of the Coui't as to the authority of tho 
agent, be accepted as tho signature of the appli- 
cant for tho purposes of rule 573 of the Oudh Civil 
Digest. O Bhagwati Prasad Singh v. Parmesha^ 

1 0. L. J. 356 6U8 

AffraTena icy ^ct (II of 1901)9 ss. 

l4f 22 — Grove land Agricultural pui’iioises - 
S ucceasiou Jurisdiction. 

Land held as a grove is not held for agricultural 
purposes, and as such the provisions of the Agra 
Tenancy Act do not apply and section 22 of tho 
Act does not govern succession to such land and tho 
Civil Courts have jurisdiction to entertain a suit 
relating to it. A Habibulau v. Kaltan Das, I2 A. 
L. J. 1080 169 

— f • 2 1 — Transfer of trees 
planted on waste land of village— Tenant’s right of 
sale, 

A tenant who has planted trees on the Avasto laud 
of a village, which is not his occupancy holding, has 
no right to sell the trees and, therefore, tho auction- 
sale of such trees does not transfer tho ownership of 
the trees to tho purchaser. A« Ram Sarup r. Jagan 
Nath 1 52 

—8.22 169 


loll 

Aflrra Tenancy Act — concld. 

— -■ 1 ..-— — . Ss 58f applicability of 

Mortgage of sir land-**-Subseqiient mortgage of zemin- 
dari rights, effect of, on prior mortgage. 

In 1892 A mortgaged a portion of his sir land to 
D. In 1897 he mortgaged his entire zemindari share 
to P who, having obtained a decree thereon, purchased 
in execution thereof the portion which had been 
mortgaged to D. P sued for ejectment of A without 
impleading D and got an order of ejectment. P now 
seeks to eject D under section 58 of tho Agra 
Tenancy Act as a tenant of some kind: 

Held, that D is a mortgagee of proprietary rights 
in the sir and until his mortgage is satisfied he is 
mititled to retain possession of the land as such and 
that the subsequent mortgage of the zemindari rights 
by A in favour of P did not entitle P to enter into 
)K)6session without redeeming that mortgage. A* 
Kalyan Mal V. Samondu 272 

s. 95 61 

8. 177, Sch. Group 

n— Landlord and tenant — Sait for eject tnenf - Vain- 
ation for jurisdiction and Court-fees Appeal - Couti^> 
Fees Art (VIl of 1870), s. 7, cl. XI (cc) — Suits Valu- 
ation Act (Vn of 1887), «. 8. 

Under clause XI (cr) of section 7, Court 
Fees Act, as amended by Act VI of 1905, suits 
between landlords and tenants have to bo valued 
for the purpose of payment of Court-fees upon the 
rent payable for the year next before the date of 
presenting the plaint; and tho valuation for juris- 
diction must be taken to be the same as tho valuation 
for Court-fees. 

Therefore, no appt^ul lies to the Judge from an 
order of an Assistant Collector in a suit for eject- 
ment valued at less than Rs. 100. A. Nandan 
Singh r. Debi Din, 12 A. L. J. 933 975 

— ' - - S* 194 “'One co-sfmrer 

alone, whether can sac Jor arrears of rent. 

One of till* several co-8han*rs cannot alone sue a 
tenant to recover the aiToars of rent unless there is 
a local custom or special contract tuo the contrary. A* 
Mata Dayal r. Debi Prasad 531 

Allenatl n. See Hindu Law. 

of absolute estate— Condition in re- 

.straint of, null and void 743 

by childless proprietor — Suit by re- 
versioner — Limitation 724. 

Custom Sale of ancestral holding to 
stranger by sonless Awan and widow — Objection by 
reversioners four degrees removed Necessity — Ques- 
tion of fact — Second appeal — Punjab Courts Act 
{XVIII of 1884) as amended by Punjab Courts Acts 
{I and IV of 1912;, .v. 40. 

’The Awaits of Tahsil Talajiang in the Attock Dis- 
trict have extensive powers of alienating their 

ancestral immoveable pi*oi)orty to their relatives, as 
daughters, sisters and their sous, but they have 
limited jiowers like other agriculturists of alienation 
in favour of a stranger, whether an Awan or not. 

Tho question of necessity is almost always a 
question of fact and should rarely be treated as a 
question of law for purposes of second appeal. P« 
Sb£R Muhammad u. Aii Muhammad^ 60 F. W. R. 19.4; 
161 ?. L- R. 716 
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Appeal-contd. 


, — Pro-emption suit decreed — Proper^ 

pre-empted lost by operation of law S4S 

. — - " — — Sale — Custom or Hindu Law-Hrfih- 
mans of Dutigoh Khurd oj Una Tnhsit of HotJiiarpur 
District governed hy custom — Oral evidence on ques- 
tion of cnstovif tchen suJSlcient — Civil Procedure Code 
(Act r 0 / 1908), O. xxr/l, r. 3 Comin^omise before 
local Commissioner, when not bindimj. 

In matters of alienation of aucestml land a 
childless Brahman proprietor of Mauza Dangoh 
Khurd in the Una Tahsil of the Hoshiarpur Dis- 
trict is governed by agricultural custom and not 
by Hindu Law. 

A rule of custom may be established and held 
to be of binding force oven when no instance is 
forthcoming, if there is an overwhelming jire- 
pondoranco of oral testimony of those governed 
by it and likely to know of its existence in its 
favour. 

The proof of custom should not bo confined to 
judicial precedents and definite instances, but 
might consist in deliberate and well- considered 
opinion of the people living and governed by the 
custom and in other recognized modes of establish- 
ing its existence. 

A settlement arrived at between the parties 
before a local Commissioner appointed to in- 
vestigate their case is not a lawful compromise 
and on it no decision can bo based if either party 
has the option to repudiate it afterwards on certain 
conditions. P* Ram Lal r. Gopi, 24 P. R. 1914; 58 
P. W. R. 1914; 196 P. L R. 1914 710 

— Service inam 685 


— — Uninfranchised — Service inn in, owner 
of, whether competent to alienate 600 

Allotment of shares after unreasonable delay - 
Directors irregularly appointed — Allotment of 
shares, validity ^f — Failure to give notice of allot- 
ment — Liquidation of company — Contributories 

210 

Amendment — Application for execution dis- 
missed — Attachment, effect on — Subsequent ap- 
plication for sale only defective 8 d 3 


- 9 effect of — ^New plaintiff, addition 

of 945 

— after expiry of period of limitation 

—Amendment, whether allowable 439 

Of plaint before decree — Suit 
to enforce recurring charges — Certain properties 
not included in former suit 284 

Formal defect MO 

■“ Objection as to omission of 

properly sold taken at late stage not entertaiuablo 
— Amendment not allowed ^3 

after passing of preliminary 
decree— Partition suit— Equitable jurisdiction of 
Court 333 

Appeal* See Civil Proojbdukb Codjc, ^908, s. 104. 

Appellate Court, when can take cognizance 

t)f limitation 

Appellate Court, whether can permit with- 
drawal of suit in appeal with liberty to- bring fresh 
suit. • 33 fcf 


Appellate Courts’ power to call for fresh 

<‘videiico 587 

— from appellate deerces 7 

Application for substitution of name filed 

after six months — Abatement 48 

— Arbitrator a]ipointed without agreement of 

parties — Decree based on award — Revision 583 

from decisions of Revenue Courts to Dis- 
trict Judge — Oudh Rent Act (XXII of 1886), 
s. 1 1 9A, appeal under 7 03 

dismissed under Order XLI, rule 1 J , re- 
vival of, by division bench, whether can be ques- 
tioned 880 

Ex parte admission if questionable at final 

hearing 746 

filed beyond time — Delay unexplained — 

Extension of period for filing appeal 30 

— — Objection taken to jurisdiction of Divi- 
sional Judge at a late stage — Objection allowed to 
bo taken — Divisional Judge incompetent to deal 
with application — Extension of time — Minority 

448 

Order of Appellate Court refusing stay of 

execution proceeding, appeal from 47 

— — Order of Court — Irregular 229 

——Order rejecting plaint — Decree 738 

Order under section 43, Frovinoial Insol- 

vency Act — ^Nature of appeal — Jurisdiction 986 

presented out of time without copy of 

judgment — Copy of judgment produced in connect- 
ed appeal — Delay, when to be (excused 28 

— Receiver — Discretion to spend money on 

litigation — Appellate Court, interference by 645 


Remand — Appeal against remand order — 

Competency of 425 

Remand by Judicial Commissioner of Chota 
Nagpore 8i>9 


Right of appeal governed by Act in force 

at time of filing appeal 1 80 

— Right of Company — Court ordering 

compulsory winding-up and appointing its liquida- 
tors 553 


— Subject-matter in dispute — Court-fee — 

Decree 395 

Sufficient cause for not preferring in time 

— Copying office, issuing wrong copies of judgment 
and decree, effect of— Contributory delay on ap- 
pellant’s part in showing mistake, effect of 26 

Suit dismissed for misjoinder of non- 
joinder of parties — Second appeal, whether com- 
petent 438 

Suit for ejectment — Valuation 975 

fQ Xing in Council — Ch'ounds for concur- 
rent findings Substantial question of law— Civil 
Procedure Code (Act V of 1S08J, «. 110. 

In the face of concurrent findings of fact in a case 
leave to appeal to the King in Council can only be 
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Appeal- contd. 

granted if a substantial question of law is 
involved. 

A question of law cannot be said to bo involved 
if it would arise only in the event of the Privy 
Council reversing those findings. L« B« Thikn N(^ 
V , Kamasawmy Chktty, 7 L. B. R. lOB 922 

— Vizagapatani Agency liulo— Agent refu^ 

ing to admit special apiieal, whether decree 282 

(Criminal) -Court refusing to take 
action under section 476, Criminal Procediu*e Code, 
on application of party 327 

- — Power of Api»cllttfe Court 

to convict one of the accused for different offence 

1008 

— I Sanction to prosecute — 

Sanction granted in appeal— Further appeal to 
High Court, whether lies S28 

— (Second) —Arguments (qiposed to 
plaint and pleading, whether allowed in second 
appeal 097 

— — . — Concurrent findings of facts 

by two inferior Courts, whether lligli Court com- 
petent to interfere ith 30o 

-- Concurrent ji nth n4j of fad — 

Necebdlijt eu'ciiinbtantml evidence— ^Fun Jab Coiiilb 
Act (JCr/Ii oj lS84),s. ‘to, ns amended by Fuujab 
Courts Acts (i and 1 V of lU 2). 

A concurrent finding as to receipt of consideration 
cannot be interfered with on second appeal. 

Where an alienor has a large family to support 
and there is no allegation that he is a man of bad 
character or >vastoful or extravagant or has any 
cause to waste the property, the presumption is 
that the alienation has been made for necessity, 
particularly when it has boon made at a period 
immediately following a severe famine and has not 
been attacked for about eleven years. P* Amak 
Has r. SuKH Dial, 86 P. W. R. i9i4j i86 P. L. R. 
J014 t>ll 

Concurrent findings of fact — 
Power of High Court to interfere h'indings not 
based on evidence 278 

— — --‘^Ci edibility of evidence not to 

be considered Adequacy of proof can be considered 
Wajib-ul-arz, interpretation oJ “Malik,” meaning 
of — Piesumption as to Hindu widoxv^s xwuer of 
alienation Special custom^ proof of — Hindu tvidoiv^ 
transfer hy^ allowed to pass umhallenged^ presump- 
tion %n case of — Next reversioners^ transfer in favour 
of, effect of Transfer still open to challenge, effect of 
— Custom never proved by one instance. 

While the credibility of evidence which has boon 
accepted by the Courts below cannot be considered, 
a Court on second appeal is entitled to consider 
whether that evidence amounts to an adequate proof 
of custom. 

Where a Wajih-ul-arz stated that if there arc no 
sons the widow, as long as she remains chaste in her 
husband’s house, will bo malik: 

Held, that the word *^malik” simply meant inaltk 
as a widow with restricted powers of alienation. 

The mere fact of alienation by a Hindu wddow 
duos not raiso any presumption as to the oiustoapo 
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of any special custom entitling her to do so. A 
slight presumption in favoiu* of some such custom 
may bo raised if an out and-out tmnsfer is allowed 
to pass uncliallcnged by those having a right to 
challenge itj but no such presumption can at all be 
raised where the transfer is in favour of the next 
reversioners themselves or where it is still open to 
challenge. 

One insfunco can never suffice to prove a 
custom. Oa Raja Hat r. Sukhia, 1 (). L. J. 470 

869 

t'inding 1 62 

— — — Finding of fact —(Question of 

S40 

„ _ — J*lea of having no duty to call 

eiidence — Burden of proof, acceptance 138 

Question of fact 715 

Question of fact or law 286 

— — — Question oJ j act, when ad mis. 

Slide — Law, error of — Witnesses discredited for gene, 
lal reasons — Credit of individual deiionent not nn. 
peached — Relation oJ party or patwari, depositions 
ff, 'Height of — Spveud means of knowledge — Oral 
eridencc, whether to he legaidcd with suspicion, 

A secoml appeal would lie on a question of fact in a 
case where evidence is disbelieved simply because the 
witness is u Patwari or a relative of the party pro- 
diicing liim, for to discredit witnesses merely for 
general reasons not affecting the particular credit of 
any individual deponent is to commit an error of 
law. 

Whore the witnesses are respectable aged persons 
wliosc distant relationship to the party producing 
them gives them sjiecial means of knowledge of the 
matters they depose to, their evidence ought not to 
be necessarily disbelieved, nor should verbal ovi- 
denco be necessarily regarded with suspicion in 
cases where only verbal ovideiico is ordinarily jiro- 
curiible. U. P. B. R. Gaya Trasad Panuk r. 
Abbas Ranui Ribi, 1 (). L. J. 383 660 

Appellate court — Appointment of guardian 
- Discretion of lirst Court -Interference by Ap- 
pellate Court 112 

— — f 1 lower of, to decree suit 

against defendant was exempted from liability 
from first Court 273 

—*1 when can re-open question of 

Court-fees 506 

ArX^ltrBtlOn — Agreement to rch'r to arbitration 
— Authority for Pleader to admit award — ^Decree in 
accordance with award set aside 37 | 

■■ Award- -Bar to fii it her action — Lnui- 

tation-Sxwcific Relief Jef {1 of H71), s, Civil 
Procedure Code {Act V of 1908), Sch. LI, Para, 18. 

A valid award is operative even thougli it has not 
been eiifoi-oed by suit or by application under the 
Cotlc of Civil Procedure. An award extinguishes all 
claims embraced in the submission and after it has 
been made, the submission and award furnish the 
only basis on which tlio rights of the parties can bo 
determined and constitute a bar to any action on 
the original demand, apart from section 21 of the 
Bpeoific Relief Act which to some extent is 
replaced by paragraph 18 of the Second Schedule of 
the Civil Procedure Code. L* Ba R. M. A. R. Firm 
V. M. R. M. S. Firm 220 
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Arbltratlon->concid. 

— -^Aicard made against JinHf whether 

had — Contention on conjectural gromdSj value oj — 
Submission to arbitration — Application to set aside 
awai'd, grounds of. 

An award is not bad for the fact that it was made 
against the name of a hrtii without ascertaining 
who were the paiH^ies liable, for the new Civil 
Procedure Code provides for suits against hmis in 
the firms’ names. 

No value can be attached to a contention based on 
purely conjectural grounds. 

Where a party has submitted to the arbitration of 
the Chamber of Commerce, he cannot be allowed to 
see the effect of the award and tlien come to 
Court to have it set aside, without showing that the 
rules of the Chamber have not been complied with. 
C» CIhaznati & Co. V. Budge-Bupok Jute Mills 

955 

____ Award — Submission by contract — 
Party refusing to do anything^ right of — Award in 
ejficess of clawi Remission of award. 

In the contracts entered into between the parties 
it wa| provided that all disputes arising out of those 
contracts shall be referred to the arbitration of the 
Bengal Chamber of Commerce, whose award shall bo 
considered binding. When a dispute arose and was 
refeiTcd to the Chamlier by one party, the other 
party, although repeatedly written to, deliberately 
refused to do anything: 

JTcW, that the arbitrtitors were not bound to further 
give him an opportunity to be heard. 

Where the award is in excess of tiie claim, the 
Arbitrators* act beyond their jurisdiction and the 
award cannot be sustained and should be remitted 
for re-consideratoin. Ca Nabin Chanpba Saha r. 
Sinclair Murray & Co. 951 

■ Reference by pet son with limited rights 

of alienation Sind Incumbered Estates Act (XX of 
1881^, s. Award in excess a f delegated authority, 
whether permissible. 

The powers of an arbitrator are strictly limited 
to the authority which has been duly delegated to 
him by the parties through the reference; and he 
cannot, by his award, accomplish a legal act beyond 
the powers of those from whom he receives his 
authority. 8« Mir Mahomed Khan v. Pohumal 
Motumal, 8 S. L. E. 86 94i> 

Arbitration Act fXcf 1899) ss. i3, 

14 — Award set aside for legal misconduct, whether 
can be remitted to same arbitrator — Party not given 
oppoHunity to put his case — All points in dispute not 
decided — Irregular procedure — fjegal misconduct — 
Moral misconduct — Atuard, definite character of. 

An arbitrator w'ho does not give a party an oppor- 
tunity to put his case before him and who does not 
decide all matters in dispute between the parties, acts 
improperly and his conduct amounts to a legal mis- 
conduct. 

Where an arbitrator's award is set aside for legal 
misconduct or irregular discharge of his duties, and 
not for moral misconduct, corruption or partiality, 
the Court can remit the award to the same arbitrator 
for farther consideration. 

An award must be definite with regard to all 
points in dispute between the parties. Crompton 
& Co. hP. AND Mohan Lal, 4i C. 313 o9a 

8.14 391 


Arbitrator and Commissioner, post-' 

tions of, difference between — Partition made by per- 
son nominated by parties and appointed by Court — 
Objections to partition made by Commissioner, enter- 
tainahility of — Civil Procedure Codx (Act Fo/I908), 
O. XXVI, r. 14. 

Thei‘e is a diffei*ence between the positions of an 
Arbitrator and a Commissioner. The latter submits 
his report for the approval of the Court and has no 
greater power than what the parties or the Court 
nominating him chose to give him, whereas the 
former ) ” a final authority to settle all matters in 
differei^ between the parties which form the 
subject the reference, subject to the power of 
the Cc t to set aside the award if certain specific 
circur stances affecting his conduct are proved to 
exist. 

A decree based on a compromise directed that 
unless the parties made a partition between them- 
selves it should be effected by the person nominated 
by the parties in the compromise petition. The 
parties having failed to effect a partition among 
themselves, their nominee did it as a Commissioner 
appointed by the Court. Objections wore taken to 
his mode of partition: 

H^'ld, that in the absence of any indication in the 
decree that the nominee was to act as an Arbitrator, 
the objections were entertainable under Order XXVI, 
rule 14, Civil Procedure Code. 0 $ Abdul Basit r. 
Abdul Salam 227 

Arms Act (IX of 1878), 8. 19 (a,) -Clasp 

knfvc'f, whether arms. 

Clasp knives are not arms within the meaning of 
section 19 (a) of the Arms Act. L Emperor v. 
Me Thin, 7 Bur. L. T. 16'; 15 Cr. L. J. 686 337 

Arrest — Warrant addressed to bailiff not by name, 
whether legal. 

An arrest is not illegal merely because the warrant 
for arrest is addressed, not by name, but only to 
“the bailiff of the Court.” M. Abdul Eahim Sahib 
v. Emperor, (t914, M. W. N. 498; 16 Cr. L. J. 676 

328 

a t ♦'a.r* h m 0 n t of family property— Son’s share, 
liability of 

Grain of Agriculturists, how far ex- 
empt from attachment 1*7 

before judgment — Property outside 
Court’s jurisdiction A 7 I 

Objection to attachment Dismissal 
of suit on preliminary point *^*.9 

of property in execution of decree 
Objection — ouit — Notice 

-^Sequestration of property by attach- 
ment. effect of Creditor, right of Personal liability 
of heirs-at-law -deirs, right of, to profits -^Cioit 
Procedure Code \Act V of 1908), s. 52. 

Till the sequestration of tne estate by attachment 
or otherwise, a creditor is not entitled to seize the 
rents and proiits of the property of the deceased 
accruing after the property has devolved on his 
hoirs-at-iaw or to xna/«co tnem personally iiauie to the 
extent of those proiits prior to the sequestration. 
Such profits cannot be treated as the estate of the 
deceased and the heirs of the deceased are entitled to 
appropriate them. O Kibh^n juAL Atal ti. llMAf- 

17 0 . 0 . 201 ^04 
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Auction 89»l6f ipsuffideiit uotiuu uf~Lo8S SI 

Irregularity -^Substantial injury — 
Proof I S 

Autrefois acquit— Bimlon of proof 1 000 

A wan 8 of Talagang TahHil, Attock District — 
Alienation by proprietor in proHouco of son -‘Onus 
frahandi SS6 

Award* Sec arbitration; Arbitration Act. 

Babuana arant. See custom. 

Bailee, care to be taken by — Ordinary prudence 

039 

Bandhu. See Hindu Law. 

BenamI purchase— Actual purchaaor— De- 
fence ~ Procedure 821 

' — Property purchased in 

name of wife and son — Presumption 1 53 

BenamI dar — Dooree-holder, application for exe- 
cution by son of— Step-iu-aid of (‘xeentitm 555 

■ ' , suit ])y 679 

Bengal Cess Act (IX of I8S0), ss. 43, 
44,46,40, 93 — ‘ 7/1 tercf^t', men it i ng of —Basis 
of distribution of cesses among co-sharers— Valuation 
of shares as between co-sharers— Jurisdiction- 
Burden of proof . 

After openinff a separate account for the purposes 
of the payment of land revenue the only wa}’’ in 
which a co-proprietor can obtain an apportionment 
of the cesses payable by him on any basis other than 
the basis of the amount of land revenue to w'hich he 
is liable is by preferrinjc an objection in accord- 
ance with the procedure prescribed by section 44. 

Section 48 of the Bengal Cess Act gives any share- 
holder in an estate, who may have paid the road 
cess and public works cess payable in respect of such 
estate or any part thereof in exci’ss of the amount 
proportionate to hi.4 (mn interest in such estate, a 
right to recover from his co-sharers any amount paid 
by him on account of their respective shares and 
interests. 

The words “proportionate to his own interest” in 
section 48 refer to the share of tlie estate held by 
the share-holder and not to valuation of that share 
or the income which ho derives from it. 

The word “interest” in section 48 means an in- 
terest of a kind capable of being entered in the Land 
Kegister, The section implies that the co- sharers as 
between themselves are bound to pay in proportion 
to their respective shares without regard to the 
valuations of those shares submitted to or adopted 
by the Collector for the purpose of determining the 
total amount of cesses payable. 

The basis of distribution of cesses is the land 
revenue payable, or, in other words, the share or 
interest recorded in the Land Register and not, in 
the first instance, the valuation (for road cess pur- 
poses) of the now estates. 

Until a separate apportionment is obtained by a 
share-holder under the provisions of the Act, the 
extent of his liability for cesses as between himself 
and his co-sharers is the extent of his share or 
e.\tent of his liability for land revenue. 

If a share-holder comes into a Civil Court to recover 
from his co-sharer a sum paid in excess of the cesses 
payable by him and if the question arises whethe 


Bengal Cess Act— concid. 

the valuation submitted by him to tlio Collector is or 
is not correct, the burden is on him to prove that it 
is correct, because under section 95 the return filed 
by him is only admissible in evidence against, and 
not in his favour. €■ Narrndra Narain Kinoh v. 
Gopi Bundari Dasya 366 

ss. 44, 46, 48, 95 

366 

Bengal Civil Courts Act (II of 187 1) 

451 

Bengal Land Revenue Sales Act .XI 

of 1859), 8. 3— Khas mahal— jPaiVarc to pay 
Govicrnment assessment — Determ in-fit ion of interest of 
defaulter — Sale of nmhol by Government-Suit for 
recovery of possession of mahal by purchaser — JAmitfi’ 
t ion— Adverse possession —Revenu-e Officers^ value 
and weight of proceedings of — Estoppel — Privy 
Council Practice — Concurrent finding of Courts below 
on questions of fact, when can he disturbed. 

On the failure of an owner of a khas mahal to pay 
the (xovornment assessment his estate or interest in 
the law is determined and if the mahal is then sold 
undt'r Act XT of 1859, w’hat is sold is, not the interest 
of the defaulting owner, but the interest o? the 
Crown, subject to the payment of the Government 
assessment; and, therefore, the limitation to recover 
possession of the mahal by the purchaser com- 
mences to run from the date of the sale and not 
from an earlier date, inasmuch as under the provi- 
sions of Act XI of 18.59, adverse possession is only 
an incumbrance on the mahal purchased and on 
sale the mahul vests in the purchaser free from all 
incumbrances. 

Pmceedings of Revenue Offieers arc determinations 
by public officials of the matters in dispute between 
the jiarties to those proceedings, if all the parties 
interested arc given the opportunity of making their 
claims, raising their objections and producing their 
evidence. But the parties to such proceedings are 
not estopped by the decisions arrived at, as they 
would bo in regular proceedings in Courts of Law, 
but those determinations are of high authority, and 
when acc|uiesced in by all the parties interested 
for a length of time, and made tho basis of important 
transactions, should not bo disturbed unless npon 
tlie clearest proof that they arc erroneous. 

Tho .Judicial Committee of the Privy Council will 
not disturb the concurrent findings of tho Courts 
below on an issue of fact, unless it has been estab- 
lished that their judgments were clearly wrong. 
P. C- Surja Kanta Acharjya Bahadur v. Sarat 
Chandra Roy, 18 C. W. N. 1281; 6 M. L. T. 290; 27 
M. L. J. 365; 1 L. W. 807; ( 914) M. W. N. 767; 16 
Bom. L. R. 925; 20 C. L. J. .563 309 

S. 52 497 

N.-W. P. and Assam Civil 
Act (XII of 1887) 451 

Benffal Tenancy Act (V<ll of 1869), 

S.46 171 

Bengal Tenancy Act (VIII of 1885), 

ss. 3, cl. (8), I I -Nimhowlaienumn/B A■•r. 

ganj — Transferable and heritable — Permanent tenure 
— Transfer notified — Landlord^ whether entitled to 
rent from original tenant, 

JJimhoivla tenures of Backerganj are permanent' 


Bengal, 

Courts 
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Benffal Tenancy Act— oontd. 

tenures within the meaning of seetion 3, clause 8, of 
the Bengal Tenancy Act, and as such capable of 
transfer and bequest like other immoveable property 
under section 1 1 of tho Act. 

Where the transfer of such a tenure has been 
notified to tho landlord he is no longer entitled to 
claim the rent in respect of it us against the 
original tenants. Cw Pbomode Kanjan GIhosh v. 

Abijan Bibi 373 

8. 1 1 373 

S. 13 880 

'■■■■ — — — S* 22 (2) —Transfer of 

non-transferahh' ocritpanvy lioldiny, creates no interest 
as a^ain^t landlords-— Purchase hy one of landlords 
similarl y ineffecti ve. 

Sub-section 2 of section 22 of the Bengal Tenancy 
Act vVIIl of 1 885) applies only to a case in which 
a transferable occupancy holding has been purohasod. 
If tho holding which has been transferred is a non- 
transferable holding the purchaser acquires no interest 
as against tho landlords, and it is so even if tho 
purchaser is himself one of the landlords. C« Lakhi 
Kant Das v. BAt.%BHADRA Prosad Das, 19 C. L. J. 
400 546 

* 8» 26 — Non-occupancy 

tenant — Kohliny heritable — Expressio nnins est 
oxolusio alterius — Uncertain guide. 

Apart from possible exceptions, the holding of a 
non-occupancy raiyat i.s heritable. 

The maxim cjjpressio uniits est euiclusio alien us is 
at best an uncertain guide to tho true meaning of a 
Statute. C« Miunapore Zemindari Co. Ld. v. 
Heishi Kbsh Ghosh, 18 0. W. N. 828j 19 0, L. J. 
505; 41 C. 408 562 

■ ' ■ — - — 8. 29 — Ahwah— Illegal 

cesses — Stipulation as to payment of husks over ami 
above certain nakdi rent^ whether legal. 

Where a kabuliat stipulated for the payment of one 
cart-load of hhusa over and above certain nakdi rent, 
and the plaintiff in his plaint did noi treat tho husks 
as a part of the rent, nor were cesses claimed or 
paid on tho basis of tho husks being a part of the rent; 

Held, that the claim as to husks came within the 
statutory prohibition against abwabs and other illegal 
cesses and could not bo recovered. C« Kalar 
Singh v. Mathura Prosad, 19 0. L. J. 402 547 

SS, 29, 109B~-Ap- 

plicability of kabuliat — Agreement for enhancement, 
when not in violation of s. 29, 

An agreement embodied in a kubuliat to pay a 
certain amount of rent agreed upon by the parties 
in settlement of a bona fide dispute regarding tho 
rate of rent and to avoid further litigation is not 
an agreement in violation of the terms of section 
29 of the Bengal Tenancy Act. 

Section 29 of the Bengal Tenancy Act is limited 
to cases where there is real contract for en- 
hancement, which cannot ordinarily take place whore 
there is a bona fide dispute about the rent payable 
before, either for area or for rate. 

Section 109B of tho Bengal Tenancy Act, 
which was inserted into the Act in 1907, contem- 
plates an inquiry into agreements adjusting disputes 
i^boiit enhancement^ but it does not appl^ to a case 
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where the agreement was made 15 years before the 
Settlement proceedings. €• Bata Mandal 
Manindra Chandra Nandi, 19 0. W. N. 321 829 

ss. 29, 74, I47B~ 

Compromise— Enhancement of rent in kind. 

In tho Record of Rights the rent which was 
payable in kind, was stated to be one-half of the 
produce. The landlord sued for more than u 
half share of the produce; the defendants did 
not resist the claim. In fact, the common case of 
both the parties was that for a long series of years 
the tenants had paid rent to the landlord at tho 
rate alleged and they jointly prayed that a decree 
might bo drnu-n up in terms of the petition of 
compromise filed by them: 

Held, that neither section 29 nor section 74 of 
the Bengal I enancy Act applied to the case. 

Section 29 deals only w’ith tho case of enhance- 
ment of money rent of an occupancy raiyat. 

Section 147B of the Bengal Tenancy Act also 
did not touch the matter, as the presumption of 
accuracy which attaches to an entry in the Record 
of Rights had been rebutted in tho case. C* Fazal 
Imam v. Sdkor Mahton, 19 C L. J. 323 442 

— ~ — 88.49, 161 A, 167- 

Ejectment of sub-tenant or under-miynt — Notice — 
Purchaser of taluk, right of - Sub-tenancy**, mean- 
ing of. 

A sub-tenant is not entitled to a notice of ejectment 
under section 167 of the Bengal Tenancy Act, nor is an 
under-raf?/at entitled to a notice under section 85 of 
the Act if he does not hold under a registered lease. 

The purchaser of tho i*ight of a superior Talukdar 
does not step into the shoos of tho occupancy 
raiyat, nor is there a merger under section 22 of tho 
Bengal Tenancy Act. 

His right to eject an under- miyat arises upon 
the termination of the interest of the occupancy 
raiyat and a notice under section 49 of tho Act is 
unnecessary. 

The word “sub- tenancy’’ in section 161 A means a 
tenancy directly under tho tenancy which has been 
purchased. It is not an incumbrance within the 
meaning of the section, €• Sarada Kibpa Lala v. 
Chaitanya Cuaban De 74 1 

8.50(1) and (2'~ 

Land held at fixed rate for twenty years — Enhance- 
ment of rent — Kabuliat — Evidence. 

Where a landlord sues for enhancement of rent of 
a tenure hold at rent or rate of rent which has not 
been changed for aperiod of twenty years immediately 
before suit, the tenant is protected from an increase of 
rent under sub-section (i) of section 50 of the Bengal 
Tenancy Act, 1886, imless the contrary required by 
sub- section 2 of the same section is proved. 

A kabuliat, which only proves the recognition of an 
already existing tenure, does not amount to the 
contrary evidence required by sub-section (2) of 
section 50 of the Act. 

Where there has been no alteration in the area of 
land held permanently, tho rent cannot be enhanced. 
C. Bibsesw.:k Rai v . Rajenda Kumar Bingha, 19 
0. W. N. 949 4&28 

61 — Hate of rent, pre* 

sumption as to — Presumption, how arrested. 
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The presumptiou, ariHiug under soctiou 5J of the 
Bengal Tenancy Act, 1885, applioB not only in ro8}»ect 
of a particular succeeding year when it is proved that 
rent was realised for the immediately preceding 
year at a particular rate, but also to each successive 
year one after another, until its operation is arrested 
by proof on the part of the tenant that the conditions 
of the tenancy were altered in the meanwhile. C* 
Hajabala Debi Bhaduui V. Brisk Chandra Ghosh 

552 

8.52 (6^ [tresamijtioH 

uihder — JHetit detannined hij reference to area — Con- 
solidated rent 

If once it bo held that a Court is entitled to 
make the presumption permitted, though not made 
obligatory, by section 62 (6) of the Bengal Tenancy 
Act, it follows that the rent is one to be detiTmined 
by reference to the area and is not a consolidated 
rent. C. Uma Singh v. Bai Tarini Prosad Baha- 
dur, 19 C. L. J. 451 532 

' — — S3, d f 62f Sch. Illf 

Art* 2. Ci. (a) — Deposit of rent — Suit for rent 
— Limitation — Contract const rt(>ct ion of — Terms 
•plain — Oral evidence^ whether admissible to vary 
terms — Bengal Tenancy Act (VUI of 1869) ^ s. 46. 
Where the terms of a contract are plain, the rights 
of the parties must clearly be determined upon the 
terms of the contract; oral evidence is not adinissiblo 
to show that the parties really intended to enter into 
a contract different from that embodied in the 
instrument itself. 

The provisions of sections 61 and 62 of the Bengal 
Tenancy Act, taken as a whole, 8U])port the view 
that the period of liniitatioii prescribed by Article 2, 
clause («), of Scliedulo 111 of the Act is applicable to 
a suit for rent wherever rent has been deposited 
under section 61, even though tho allcgatiou of the 
tenant that what he had deposited was the full 
amount due at tho time may ultimately prove to bo 
incorrect. 

The omission from section 61, Bengal Tenancy Act, 
■of the words “what ho (the tenant considers to bo the 
full amount of rent due from him at the date of the 
tender” (section 46 of Act VIII of 1869 B. C.) and 
the substitution in lieu thereof of the words, “the 
full amount of tho money thou due,” (section 61 of 
Bengal Tenancy Act, VIII of 1886) does not ivally 
indicate a change in tho law, as the words omitted 
were siiperftuous. 

Where tho parties have agreed that upon failui’e 
to deliver tho rent payable in kind a fixed sum would 
bo paid in lieu thereof, the entire rent is payable in 
cash and the provisions of section 61, Bengal Tenancy 
Act, are applicable. 

Qaera?. — Whether rent payable partly in cash and 
partly in kind where no money value is fixed can be 
deposited under section 61, Bengal Tenancy Act? C. 
Basi Bhusan Dry v. Umakanto Dry, 20 C. L. J. 163 
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BomtMiy District Municipal Act (III, 

of 1 90 1 )» 8. 92 — Requiring to Jceep open space 
in re-hnikling — Improvement of public road — No 
regular line determined — Set-back not obtainable-^ 
Onmer's right to re-build in spite of condition to set 
back. ^ 

On an ap]dicatiun under the Bombay Distriot 
Municipal Act, III of 1901, for permission to re-build 
a house, the permit was granted subject to the condi- 
tion of keeping an open space so as to leave a width 
of road considerably more tlian tho width of tho 
public road at that locality for the improvement of 
the said public road. No regular line had been deter- 
mined either for the existing street or for the future 
as contemplated in section 92 of the Act: 

Held, that under the circumstances a set-back could 
m>t be obtained under section 92 and that the owner 
of the house was entitlod to an injunction restraining 
tlie Municipedity from pulling down the house built in 
contravention of the condition laid down by it. B. 
Bai Fatma V . Bander Municipality, i6 Bom. L. E. 
629; 38 B. 662 I 

Bombay Prevention of Gambling* 

Act (IV of iSB7)i 8. 6 — Warrant, issue of 

985 

Buddhist Law. see custom. 

- Husband and tvife — Desertion for 

more titan one year — Dissolution of marriage. 

Whore tho wife left l^cr husband and lived 
separate from him for a period of six years and where 
in the meantime the wife sought a divorce from the 
husband for cruelty and the husband from the wife 
for adultery but no divorce was granted, and where 
17 months after separation the husband took a second 
wife: 

HeUly uu a cuusidoration of the facts, that tho con- 
ditions contemplatetl by section 17 of Chapter V of 
the Manugye for the 'dissolution of a marriage became 
complete. L< B. Maung Tha Kado v. Ma Thin 
Myaino, 7 Bl r L. T. 197 95 

Bundelkhand Lajid Alienation Act 

(II of Ib03), S. 9 — Suit for foreclosure — Whe^ 
fher defendants members of agricultural tribe — 
Reference to Collector —Collector finding against de- 
fendants but ref using to take action under section 9 
— Case returned to Civil Couil — Power of Civil 
Court— Decree absolute. 

In a suit for foreclosure of a moi*tgage by condi- 
tional sale the defendant pleaded that he was a 
member of an agricultural tribe. The Court, holding 
ihat this was a point to be considered after a preli- 
minary decree for foi’eolosure had been passed, 
passed that decree. Wlien the deoree-holder applied 
for a decree absolute, the Court inferred the case to 
the. Collector under danse 8 of section 9 of tho 
Bundelkhand Land Alienation Act. The Collector 
held that the judgment-debtor was not a member 
of an agrioultural tribe. Bui the question being 
raised before him as to whether tho decree-holder 
would not aeeept a mortgage for a term of years in 
lieu of a foreclosure decree,' he made a note of the 
terms of the mortgage. The mortgage was executed 
by the judgment-debtor, but the decree-holder re- 
fused to accept it. The Collector thereupon returned 
the record to tho Civil Court without taking any 
further action; 
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Hrhl, that the Civil Court had no option but to 
continue the proceedings before it independently of 
the provisions of the Bundelkhand Land Alienation 
Act and to pass a decree absolute for foreclosure. A. 
(ioBiND Rao r. Kamta Prasad, 12 A. L. J. 503; 36 A. 
376 400 

Burden of proof § arceptanct' of — Second ajj- 
jKuU — Plea of Uavtmj no duty to call evidence — 
Esiopj^l. 

Where the plaintiff accepted the bui'den of proof 
put upon him by the Court below and produceil 
certain witnesses in order to prove execution of the 
deed; 

Heldj that he was not entitled in secoinl ajipeal, 
because the evidence of the witnesses he put forward 
had been disbelieved, to turn round and say that 
it was not his duty to call evidence at all and to 
ask the Court to disregard the evidimce which he 
had given. 0« Sita Ram v. Haidar KHA^, 17 O. C. 
134j 1 O. L. J. 352 1 38 

I 'Autrefoiu acquit 1 000 

B urden of proving that minor, 

female, or person not learned in Vedas cannot 
perform service of reciting the Vedas 283 

Consideration, proof of 924 

Declaratory suit -Title, proof 

of 852 

— — . > — -—Decree against Hindu father 

-Son’s liability to satisfy 9 1 T 

— — — — — Divorce— Sufficiency of wonis 

used 387 

■ — — Execution of deed <leiiied 

648 

Coodh eiitru>ted to Railway 

Couil»any destroyed hv fire — Liability of Company 

241 

• - ' ' — — Malabar Law - Kama can 

erecting building on Taeiead property 775 

Mortgage — Redemption — 

Title to redeem 353 

— not to he aiimled after ivJude 

ccidenre on both sides has been let iu—Courfs duty 
after recordimj evidence — Transfer of Property Act 
{TV of 1882), s. o'6— ‘Fraudulent transfer— Fraudulent 
alienation” and “ acquisition” distinction hefiveen 
—tiindn Law— Property fraudulently alienated by 
one member That member cannot recover his share 
by setting up other members to challenge transfer — 
Fraudulent transfer by father — Son cannot recover 
more than his oam share --Pleadings^Tssue clearly 
raised- --Form of pleadings immaterial. . 

When the whole evidence on both sides has been 
let in it is not legally sound to lay sti-ess on tho 
burden of proof, and the Court should weigh the 
evidence let in and the probabilities as a whole and 
then arrive at its findings. The Courts should bear 
- In mind that tho burden of proof in most cases is not 
a bui-den “that- goes on for ever resting on the 
shoulders of the person upon whom it is first oast.” 

On principle there - is no distinction -between the 
fraud by which a dishonest debtor alienates his pro- 
portics popiinnily to a third person and thq fraud by 
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which he purchases properties nominally in tho name 
of a third person. In either case tlie dishonest debtor 
is guilty of legal fraud. 

A member of a joint Hindu family, after having 
fraudulently transferred the family properties and 
successfully defrauded creditors, ought not to bo 
alloweil to recover his shai’o of the properties by 
setting up another member of his family (in this 
case his son) to recover the whole property including 
the former’s share also. Tho member who sues 
can recover only his own share. 

As a Hindu son does not claim his share in tho 
joint family property under his father, the decision 
in Yaramati Krishna yya, v. Chundru Papayya^ 20 M. 
326, which prevents not only the fraudulent debtor 
but also his heirs from recovering the fraudulently 
transferred 2 )roperty, is not applicable to a son’s suit 
for pos.session of his own share in such property. 

Where the pleadings in Indian Courts raise an issue 
with reasonable clearness, the fact that the jiarty 
does not jmt the i)lea forward in a jjarticular form 
is immaterial. 

Per Tyabji, J.-- There is no distinction hotvveeii a 
fraudulent alienation and a fraudulent acquisition 
by a dishonest debtor: the fraud in each case consists 
of a dishonest mode of dealing witli property. Ms 
Ramasdbba Aiyar i\ Avudai Ammai., (1914) M. W. N. 
o9o 1 23 

Pardanushin lady, trausac- 

tions by — Validity of deed to be established by 
jicrsons relying upon it 86 1 

— Parties seeking to oust juris- 

iliction of ordinary Civil Court 89 1 

Pobsessiou ami disiiosscssion 

within tw'elve years 82 

/WoiJtna of Qorernvient land 

—Pubhr pathway, title to. 

Where a jierHon imoves against Government posses- 
sion of land, belonging to Government, for more 
than twelve years and no origin can be ascribed to 
that possession, a presumjition arises as to title in 
that jierson and the burdi'u is shifted on to Govern- 
ment to possession or title within 60 years; 

but this rule does not apply whore the title claimed is 
to a imblic pathWay, even where acts of ownership 
exercised by private persons extend over 40 years, 
the presumption being that the title or possession is 
witii Government. IVI Sambasiva Mudaliae v. 
Sbcrktaky of State, 27 M. L. J. 299; 1 L. W. 768; 
(1914 M. W. N.7*l 608 

— Presumption — Fraudulent 

transfer — Intention to defraud future creditors 

183 

Receipt of consideration in 

deed 426 

— * Registered sale^deed — Proof of 

consideration — Delay in suing for possession after 
death of vendor — Vendee to piwe consideratiori. 

The plaintiff sued in March 1908 for possession of land 
and house property of whicji he claimed to he the 
: vendefe'undei* a sale-deed executed* on fHe 20th and re- 
gistered on the 28th September 1900. The alleged 
Ancndcir diud in ov about 1904^ and the defendant, hia 
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widow, was apparently entered as owner of the land 
in his place without any attempt by plaintifP to con- 
test the mutation order: 

7Te?f7, that under the circnuistances the lower 
Courts were aTii])ly justified in followiuff the ruling 
of Bam Chand v. Hnt'num Singh, (58 1*. 11. 19UI), and in 
placing the onus of proving consideration for the sale 
on the plaintiff notwithstanding registration of the 
sale-dood. P- BifiOWAN Das v. TIam Bai, 58 P. R. 
1914; 236 P. L. R. 1914; 52 P. W. R. 19 4 538 

.■■■ " Right of easement, acquisition 

of 499 

Calcutta Port Act (IX of 1890), s. 91 

883 

Carrier- Wt'otuj delivery of goods —Ltobilify oj 
carrier Duty of consignee — Calcutta Poi^ Act 
(Bengal Act IK of 1890;, s. 91. 

The plaintiff, Noel William Freeman, scut goods 
from London to Calcutta under a bill of lading, tho 
consignee in tho bill being N. W. Freeman, 
(’alcutta. The goods were in the ordinary course 
landed by tho defendant Company and made over 
to the Port Commissioners. No one ap})eared to take 
delivery and the defendant Com]»any sent a. notice 
of arrival addressed, as was the bill of lading, to 
‘N. W. Freeman Es(iuire, (yolontta.’ This was 
delivered by the Post Olfice to one Nigel W. Freeman, 
who after the execution of an indorniiity bond look 
delivery of tho goods; 

Held, (1) that under section 91 of the Calcutta Port 
Act, 1890, the contract of carriage was admittedly at 
an end when tho goods were made over by the defend- 
ant Company to the Port Commissioners; and 
(2) that the act of the defendant Company in sending 
out tlie notice of arrival and issuing a delivery 
order to a person whom they bona fide thought to ho 
the person entitled to the possession of tho goods, 
was not an unauthorized act for which they could be 
made liable. 

It IS the duty of the consignee to ascertain when the 
goods will arrive and to bo ready to take delivery. C. 
Freeman v. P. & O. S. N. Co., Ltd., 41 C. 703 885 

Cause of action • See plaint. 

— — ■■■ — ,1 oindor of 480 

Jurisdiction — D(*claratory suit 

— Ejectment 914 

Mortgage — Mortgagor’s right 

sold at auction — Suit for sale on mortgage without 
imploading vendee— Subsequent suit to eject mort- 
gagor’s vendee f 

— Omission of essential facts in 

plaint —Replication filed 77 

— ' Suit for declaration — Right to 

kill one’s own cattle — Individual right, suit for 
declaration of — Joinder of persons with similar 
right, if necessary — Custom, essentials of — Forbear- 
ance 104 

> . — —Suit for possession and rent 

73 

ChargfC “Extinguishment of — Execution of second 

bond 500 

on family property — Evidence 399 


CHarfire— coucid. 

— Probate — Creditors’ interest in propertv 

of deceased debtor 4S 

■ When and how arises — Maintenance 

charge —Alienee of |U’o|)(‘rjv, liability of 759 

Charter Act (24 & 25 Vic., C. J04), 
(1861), S. 15 345 

Chit funa •—‘Man'tger's discretion to accept seeurity 

— Test. 

Where according to the ruh*s of a ehit fund the 
prize winner had to furnish security to the satisfac- 
tion of the karnisnans or managers for the due 
]>ayment of the future instalments, and wdieri' the 
plaintiff, a subscriber, having drawn a prize aud Lav- 
ing iu consequence to give security for Rs. 2,7(X), 
offored properties worth Rs. 3,000 for the same, 
wdiich the managers ri‘fiised to accept as sufficient- 
Held, that so long as the managers wore not shown 
to have acted unreasonably and capriciously, tliey 
were perfectly within their rights in refusing ti) 
accept the security ofEereil. M. Krishna Iyer r. 
Ramaswami Iyer, (1911) M. W. N. 715; 1 L. W. 818; 
27 M L. J. 447 ^669 

Chota Nagrpur Tenancy Act (VI of 

1908) — Reiuand by Judicial Commissioner-^ Ap- 
peal, ivhether competent Revision, 

No appeal lies from an order of remand passed by 
tlie Judicial Commissioner of Oliota Nagpur in a case 
tried by a Revenue Court, as none of the provisions of 
the Civil Procedure Cod(‘ has boon incorporated iu 
the Chota Nagpur Tenancy Act , nor can tho order bo 
interfered in revision. C« Bhakta Mahto v. Unix 
Narain Singh Deo 899 

Civil Courts not to express opinion on matters 
cognizable by Revenue Courts alone 914 

, jurisdiction of — ^Discretion, exer- 
cise of, by Lower Court 965 

civil Procedure Code (Act VIII of 
1859), s- 260 821 

8. 372 — Decree of Col- 
lector affirmed by District Judge on appeal — Second 
appeal to High Court, whether lies — Interference 
w ith such practice by Privy Council 305 

Civil Procedure Code (Act XIV of 

1882), s. 32 -Non- joinder of parties — Suit 
dismissed 536 

S. 316 —Civil Procedure 

Coijo (Act V of 1908^, s. 65 and (). XXI, r, 94— 
Court-sale confirmed — Sale -certificate not obtained-^ 
Aiu'tiou-purchaser, title of, not vitiated. 

Where a Court-sale is confirmed, the purchaser’s 
failure to obtain a sale-cortificato from the Court does 
not vitiate bia title. O* Sanwal Bingh v. Prag Drx 

8 

8.317 821 

3, 462. application of 

620 

Civil Procedure Code (Act V of 
1908), S. 2, O. yil, r, 1 1, O, XXXII - 

i)rder rejeeting plai nt — Decree— Appeal - Minor-- 
Suit by ne ft friend - ^e^rt friend indebted to utinoi 
- Suit not in interests of minor -Rejection. 

An order rejecting a plaint is appealable. 
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Order XXXI 1, Civil Procedtii© Code, does not pur- 
port to be c^thdnst'ite ntui iA a pi-opor onse o CouH has 
jiirisdiet ion to dismiss a suit tiled by the next friend 
of a minor, on the ground that it is not in the interests 
of the minor that the suit should bo allowed to go 
on. 

Tho fact that the next friend of tho minor is in- 
debted to tho minor, is a good ground for the eoii- 
elnsion that he is siting on behalf of the minor with 
a view’ to avoid payment of his debt. M* Laksh- 
MANAM ChKTTV r. LakSHMANAM CiTETTrAR, 1 L. W. 

875 738 

es. 2, 47, 0. XXXIV, 

r« 5 — Transfer of Property Act CJ^V of ss. 56, 
81 — Property mortgaged hy mortgagor after mort- 
gage-d^ci'ee— Second, mortgagee having no notice of 
ftrkt mortgage or decree thereon RepVceentntive of 
j udgmenU d^hto r — JS^otiee — Ohjecti on — Pleadi n gt*. 

Aher a mortgagee of several properties had 
obtained a decree upon his mortgage in the usual 
form, tlie mortgagor mortgaged by way of condi- 
tional sale' oiio of those pixjperties to n tliird person 
Who, having aeipiired the property as an unineiim- 
berod’ one without notice of the jirevious mortgage 
and the decree based thereon, foreclosed his mort- 
gage and entered into possession of the property. 
Soon after when the first mortgagee obtained an order 
for the sale of the properties mortgaged to him, the 
second mortgagee applied that the properties other 
than that of which he had obtained possession by 
foreclosure should be sold first and that that jifoperty 
should be Sold last. His application was opposed 
both by the mortgagor and the first mortgagee but it 
iras allowed. Upon this tho mortgagor alone appeal- 
I «1 against the order of the Court: 

Hdd, that (1) as tho subsequent mortgagee was 
bcr.nd by tbc decree on the previous mortgage, as 
rt'gards the property which had been mortgaged to 
him he was the representative of the mortgagor and 
that, therefore, his application was an application 
under section 47, Civil Procedure Code, and the 
order of tho Court amounted to a decree within the 
meaning of section 2 and not merely to an order 
under Order XXXIV, rule 6, of the Code; 

(2) the second mortgagee, being in the posi- 
tion of a purchaser from the mortgagor, had as 
against him a positive right under section 56 of the 
Transfer of Property Act to have the first mortgagee 
satisfied out ot tho properties (so far as they went) 
7 ther than the property which ho had foreclosed; 

(3) the first mortgagee not having preferred an 
appeal against the lower Ooort’s order, it was not 
open to the mestgagor to take an objection which 
the first mortgagee did not care to press; 

> (4) as the question of notice of the first mortgage 
was not raised in the Court below or in the grounds 
of appeal, it could not be allcrwed to be raised for 
the first time at the hearing of the appeal; 

(5) the Courts have power, in appropriate circum- 
stances, to make such orders under sections 56 and 
81 of the Transfer of Property Act. C. Tara 
Prasanna Bose v, Nilmoni Khan, 4l C. 418 I I8 

— - - — — — — i Oa XXy I*'- 12 

(2)— Sutf for ptniftemon and mesne profits — Order hy 
Appellate Gouii deciding question of possessio 7 i hut 
s^ing case hack for ascertainment of mesne profits 
^Preliminary deciee. 


Civil Procedure Code-(i908) — cotttd. 

Sub-section (2) of rule 12, Order XX, of the Code 
of Civil Procedure, refers to the preparation of a final 
decree in respect of mesne profits, and this implies 
that tho decision w’ith regard to possession is n 
preliminary decree within the meaning of section 2 
of the Code. C* Kumud Lal Hoy c. Ramani Mohon 
Roy, 19 0. L. J. 346 436 

— -a* |0| 151— by 

nejGt friend rf minor — Death of necctftiend — Suit 
dismissed— Fresh suit — Illegal order^ efieci of— 
Estoppel — Ahnsc of process of Court. 

Oil the death of a minor plaintiff’s next friend tho 
suit does not aliate and, therefore, should not be dis- 
missed. 

If, how(‘ver, an order of dismissal is passed it is a 
nullity and can have no effect upon tho rights of tho 
plaintiff. The duty of the Court is either to appoint 
a new friend or to allow the suit to be pending till 
the minor attains majority. 

If a party misconceives the effect of an order 
which is legally a nullity and, therefore, of no force, 
he is not estopped from pleading subsequently tliat it 
was not necessary for him to hare that order set aside. 

Section 10 of the Civil Procedure Code (<*orro- 
sponding to section 12 of the (4d Code) does not bar 
the iiistitiition of suits but only their trial, and in 
this respect there is no substantial difference bt'- 
tw’een the language of the new' and old Codes. 

Section 151 of tho Code of Civil Procedure las 
boon inserted to enable Courts to deal effectually 
with aik'mpts to abuse tho process of the Courts. 

The institution of a second suit against tho same 
X>arty for the sntne relief and on tho same cause of action 
is not “an abuse of the proceos of the Court" within 
the meaning of section 161, Civil Procedure Code. Mt 
Venkatkswaba Iyer r. Chebrkeri Mauathil 
Ravunni Naib, 27 M. L. J. 406; (1914) M. W. N. 740 

597 

■ 8« I I ^Transfer of Property 

Act (ir of 1882), s. 1^*1— Former suit for mesne profits 
•^Alienation made while that suit pending-^Buit 
decided against alienoi'^Title of aZiVacc— Res 
judicata. 

In a suit for mesne profits or crops of land an 
issue as to right to that land was directly and speci- 
fically raised and decided against the plaintiff in 
that suit. While that suit was still pending the plaint- 
iff in that suit sold the land to another person who 
brought a suit for recovery of the land from the 
sumo defendant: 

Held, that the second suit wras barred by the rule 
of res judicata. 

Per Badasiva Aiyar, J. — ^Although section 52 of the 
Transfer of Property Act applies only to immoveable 
property, yet tho principle underlying it might appro, 
priately applied to moveables as well in cases 
whore the afiotiee of the moveables is proved to 
have had notice of the pending litigation at the 
time of the alienation. M. Talari Kavoli Kagadu 
V. VlSWANAtHAM PRLDA GoVINDAPPA, 16 M. L. T. 168; 

1L.W.687 13:, 

— I" - — k-.— — 3 ig, I Judgment 

of Court in, British India, whether can operate as 
res judicata in Court of Native Btaie— Injunction, 
suit for— Foreign judgment, effect of. 

The plaintiff sued tho defendant for a di'claration 
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that a judgment olitainod between the parties in 
British India would operate as t'psjmlicntn even in a 
Native State and prayed that the defendant be 
restrained by a perpetual injunction from continuing 
his suit ^against tho plaintiff in the Native State: 

jBreM,*that, as tho Court in British India was not 
competeut to try tho suit in respect of tho property 
which was situated in the Native State, the judgment 
of the Court in British India could not operate as 
res judicata in the Court of tlie Native State within 
tho meaning of section 11 of the Civil Procedure Code. 

A ‘foreign judgment’ has no force or authority as 
such in BritisJi India. A foreign judgment may 
give a cause of action and a suit may bo based 
upon it to obtain the same relief as was given in 
the foreign judgment. 

It is only in proceedings based upon ‘foreign judg- 
ments’ that tho question of the effect erf the foreign 
judgment can properly arise. A< MAqaiiu Fatima 

r, Amir Hasan Khan, 12 A. L. J. 1074 193 

S. I I (4) 396 

S. I I Exp. «4)— Plea 

which might have Is'en made ground of defence, 
not adjudicated upon, whether operat(‘s as len 
judicata 6 I S 

S. I I, Exp. IV—Smt 

to enforce rveurrimj chargett — (Jertaia properties not 
included in funner suit — Amendment of plaint before 
decree — No notice lo defendant — Decree absolute — 
Defendant given notice — Second .suit including those 
properties — Kes judicata 

In a former suit to recover recurring charges the 
plaintiff otYn‘tte<l to include certain projierties of the 
defendant, who was served with notice but did not 
appear. The other defendants in tlie suit raised a 
plea that these properties were also liable. Subse- 
<iucntly bc'fore tht* passing of the decree in the suit 
the plaintiff applied for amendment of the plaint so 
tis to iricludi' tlie ])roperties of the defendant. No 
notice of this application was served upon the 
defendant. A preliminary decree for sale of the pro- 
perties including these properties was passed. The 
lilaintiff later on applied for an order ab.solnte under 
section 89 of the Tmnsfer of Property Act. Notice 
of this was served on the defendant, but he again did 
not appear. In the present suit in respect of charges 
for other years the defendant raised the plea that 
his properties were not liable for charges; 

Heldj that as the defendant with full knowledge 
of the preliminary decree allowed the final decree to 
bo passed without taking any objection, he was barred 
by the rule of res judicata to raise this plea now, A. 
Muhammad Abdul Hamid v. Hedayktunnissa Hibi, 
12 A. L. J. 751 284 

— — — J3 — Judgment of 

Court in British India, whether can operate as • res 
judicata in Native State 193 

■ '•*'*' ■ s. I7f O. Ilf I*. 2. 

Cl» different trcHiiasses — Bar of second suit 

— Test — Cause of action, significance of. 

Where the title of the plaintiff is the same and the 
trespasser-defendant i^ the same defendant in both 
suits, the question whether the second suit is barred 
by the first, under Order II, nilo 2, clause 3, Civil 
Procedure Code, depends iqion the answer to the 
following question, namely, “Did the two trespasses 


ClvlloProc8ciure Cod e— (i908)- contd. 

take place in f>r about the same time and as part Of 
the sam(‘ tninsaeiion so that tho two trospiisaeg 
might be considered (taking a commonaensc 
view of tho facts / as a single transaction forming one 
and the same cause of action?” 

If both trespasses had t iken place before the 
first suit Jmd been brought, Order II, rule 2, danse 3, 
might be a bar to the st*cond suit but not otherwise. 
The High Court rulings on tho point discussed. 

The ))hrase “cause of action” in Order II, rule 2, 
clause 3, is used in a more comprehensive sense than 
it is used in section 17. M. Jagathamba Ammal 
V. Ramaswami Iyengar 579 

~ ' “■ S. 19 — Jurisdiction — 

Consent or contract, whether can give jurisdiction to 
Court Pleadings— ■ Idea of jurisdiction raised neither 
before High Court nor before Privy Council on apjwal 
hut pressed in argument before Pririj Council— Fads 
not disputed -Plea alloicedSuit relating to lands 
Situated in Sunthal Parganas instituted in Bhagalpur 
- Settlement of lands not completed and concluded 
before suit—Sonthnl Parganas Settlement Begulation 
(III of 1S72J, ss. 5, 6 —F.rclusive jurisdiction of 
Settlement Officers or (ifficers appointed by TAeutenani- 
Corel nor of Benyal—Sonthal Parganas Act {XXXVTl 
oj IHoiy), s. 2 — Sonthal Parganas Justice Regulation 
{Ad \ of ISM*), Part 2— Bengal Civil Courts Act 
• 17 of 1871 ^—Bengal, Noith.Wei^leni Provinces and 
Assam Civil Courts Act {XII of 1887)— Coiw/H)aml 
, nterest—J nterest e,rceeding principal— Interpretation 
of Statute-*Proviso, hoic to he interpreted. 

Lands, fwo-thirds of which were situated in the 
nistnVt of Sonthal Parganas and- one-third in the 
District of Bhagalpur, were mortgaged by mortgagors 
residing in tho former District, by a Ixmd executed at 
Bhagalimr containing astipulation that the mort- 
gagecs might enforce it in the Bha alpur Court. 
Before the date' on whicli the mortgagees sued on 
their mortgage in tho Court of the Subordinate Judge 
at Bhagalpur, some portions of the lands situated in 
tlic Sonthal Parganas had been settled and notifica- 
tion had been duly made under section 6 of the Sonthal 
Parganas Settlement Regn’.ition, III of 1872 that 
such Settlement had been completed, buti other por- 
tions of the lands were not so settled prior to tliat 
date. The defendants pleaded, inter aha, that the 
Court in which the suit was instituted had no juris- 
diction to entertain it under the Sonthal Parganas 
llogulations, and tliat the plaintiffs were precluded 
from claiming compound interest or interest oxcoed- 
ing the amount of t o principal advanced, under sec- 
tion 6 of Regulation III of 1872. On both these 
questions the Subordinate Judge found against the 
defendants. On appeal to the High Court as well as 
to the Privy Council the question of jurisdiction was 
not raised, but it necessarily presented itself in the 
argument before the latter tribunal: 

Held, that 1 their Lordships could not decline to 
entertain tho question of jurisdiction, although it was 
not specifically raised in the appeal, because it de- 
pended on no disputed facts and necessarily presented 
itself in tho argument; 

2 BS tho land situated in the Sonthal Pargunas 
had not been settled and the Settlement declared by 
a notification to have been completed and concluded 
the suit came within tho provisions of section 
6 of the Sonthal Parganas Settlement Regu^, 
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tion III of J872, and must liavo been brouprht before 
Settlement Officers or Courts of Officers appointed 
bv the Lieutenant-Governor of Bengal under section 
2 of the Sonthal Parganaa Act (XXXVII of 1855) & 
the Sonthal Parganaa .Tustic? Tl'^gulation (Act Y i»f 
1893), and therefore, tlie suit could not lie in a 
Court establishetl under the Bengal (^ivil Courts Act 
(VI of 1871) or under the Act Avhich has taken its 
place, namely, the Bengal, United Provinces and 
Assam Civil Courts Act (XII of 1887); 

(3« as the Court of the Subordinate Judge at 
Bhagalpur had no jurisdiction to entertain the suit, 
the parties could not give it the necessary jurisdiction 
by consent, that is to say, by the stiiuilntiou in bond 
that the mortgagees could enforce it in the Court of 
Bhagalpur; 

l4) the provision of section 6 of tho Sonthal 
Parganas Begnlation TTI of 1872 is not one of pro- 
cedure but of substance, and so far as the Courts 
having jurisdiction within the Sonthal Parganas are 
concerned, it places all contractual stipulations as to 
compound interest in a position of non-enforceability 
atid limits statutably the total interest which can be 
decreed on any loan or debt; 

(6) the phrase “all Courts having jurisdiction in 
the Sonthal Parganas” in section (i of tho Sonthal 
Parganas Regulation did not mean Coui'ts locally 
situated in the Sonthal Parganas and dealing with 
matters purely local, but meant all Courts having 
jurisdiction in the Sonthal Parganas and acting under 
and by virtue of such jurisdiction; 

(G) apart from tho question of jurisdiction any 
Court dealing with tlie subject-matter of the suit would 
be bound to give full force and effect to tbe provisions 
of section G of tho Sonthal Parganas Regulation ITT 
of 1872, and to refuse to decree compound interest 
or total interest exceeding tho principal of tho 
original debt or loan; and 

(7) unlike an exception, a proviso to a clause 

should be takefi in connection w'ith the general 
language of the previous portion of the clause. 
P, Cm Maua Pkasaii Singh i\ Ramani Mohan Sinou, 
18 C. W. N. 991; 16 M. L. T. 105; (1914) M. W. N 
565; 1 L. W. G19; 20 0, L. J. 231; 27 M. L. J. 459; 16 
Bo9f. L. R. 824 45 1 

SS. 21, 43, 104- 

Order for abat-emeni of suitj whether decree and 
appealable. 

An order directing the abatement of a suit is not 
a decree within the meaning of that term as defined 
in the Code of Civil Procedure and, therefore, is net 
appealable. A« W\layat Husain r. Ram Lal, 12 
A. h. 3. 1113 643 

8. 22 — capable of 

institution in tiro Courts ^Transfer from one Court to 
anoth&i'-" Evidence of defendant available outside 
jurisdiction^irhether aufjif'ient reason. 

When a suit, which can bo brought in either of 
two Courts, has been instituted in one of them, it 
cannot be transferred to tho other merely on the 
ground that tho defendant has all his evideniie at 
tbe latter place. 84 Fium or Suamussuodin Mahir 
Bux V. Firm of Aui Mahomrd Alioina, 8 S. L. R. 
48 874 - 
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— S. 23 — Firnt hearing — 

Transfer of case — Convenient place of trial. 

When a case is ready to proceed, it is tho fii'st hear- 
ing contemplated under section 2»S, Civil Prooediiro 
Code, 1908. 

Where the materials on tho record are insufficient 
to determine the place of residence, the case is 
triable at the place where tho cause of action has 
arisen and where at least some of the assets in suit are 
situate, particularly when at that place an administra- 
tion suit i.s going on between the defendants inter se 
and other suits are pending against tho estate in 
dispute. P4 Amih Begam v. Muhammad Ismail 
Khan, 65 P. W. R. 1914; 15 P. R. 19 4 723 

Sa 24 — Case remanded to 

District Judge for disposal —Power of Distnet Judge 
to transfer it to his suhordinaie Coni't. 

Under section 24 of the new Civil Procedure Code, 
a District Court’s power of transferring cases is much 
wider than under thi' old law. 

Therefore, a ease remanded to a District Judge 
can be transferred to a subordinate Court. A, 
Pandohi V. Sheo Bharos, 12 A. L. J. 1094 I4I 

_S. 34 — Interest after 

date of suit —Discretion 658 

— Sa 37 — Execution oj 

decree — Court of Wardri made party to execution 
proceedings — Comj^wtrnry of Court to proceed with 
execntion. 

The (’onrt ])assing a decree has .jurisdiction 
to proceed with its eveciition, notwithstanding that 
after the decree tin* Court of Wards becomes a 
party to the I'xecntion jU’oceodings. B« Bandoo 
Krishna v. Narsingrao, 16 Bom. L. R. 527; 38 B. 6u2 

406 

S. 43 643 

g, 47 118,884 

— S. 47 — Suit for declara- 
tion that decree has been satisfied^ -whether tnaintain- 
able. 

Section 47 of tho Code of Civil Procedure, 1908, 
does not bar asuitfor deilarat ion that a decree obtained 
by the defendant against tho plaintiff and others 
has been satisfied so far as tho plaintiff’s father is con- 
cerned, and that it is incapable of execution against 
him (plaintiff). P- Jamun Ram v. Kishrn Ram, 42 
P. R. 1914; 79 P. W. R. 1914; 234 P. L. R. 1914 ©42 

SS. 47, 151— Bevofc. 

ing order for delivery of possession to execution pur- 
ehasei'f whether an order within s. 47 of th,e Code — 
lnheren.t power of Court, where to he exercised — 
Jurisdiction. 

An executing Court’s order under section 151, 
Civil Procedure Code, 1908, re-calling on the appeal of 
tho judgment- debtor an order previously made for 
delivery of possession of immoveable property to 
the transferee from the purchaser at execution 
sale, is not an order falling within section 47 of the 
Codo and, as such, is not appealable. 

Tho Court has no power to grant such a relief to a 
party in the exorcise of its inherent poAvor within tho 
meaning of section 151, Civil Procedure Codo, 1908, 
as it is forbidden to do so by the express 
provisions of the Codo. 

Principles regulating the exercise of the inhorenb 
power of the Court discussed* 
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It would be a patent ]niHa))plication ot* section 
151, if in the exorcise of its inhorcnt power a Court 
wore to assume jurisdiction tf) ^rant a review 
where it lias boon expressly forbidden by tlie 
Legislature to entertain such an application. 

The inherent power of a Court can only be invoked 
for the attainment of the ends of substantial justice 
for the adniiiiistratiou of which alone the Courts 
exist. 

Wliere the effect of the ord(?r of the Court w'ould 
bo that one of the ])arties would be needlessly 
driven to a suit for possession to wdiich no defence 
is possible on behalf of thi‘ other party in whose 
favour the orch'r has been passe<l, the Court should 
not exercise its inherent power. C* Sasihuusimn 
Mookkujkk c. Radhanath Bosk, 20 0. L. J. 433 267 

Sw 47, O. XLI, r. 5 

' -Order of Ajtjwllate (Joiiri refusing stay of cxerutioih 
of dpcrcCf appeal from. 

No appeal lies to the Iligli Court against an order 
of the lower Appellate Court refusing to stay evecu- 
tioii of a decree against which an appeal is pending 
before that Court. A Court hearing an appeal is 
“not a Court executing a decree” w'ithin the meaning 
of section 47 of the (Jivil Procedure Code. M, 
Malammal ViTTiL Khishnan Naiu r. Kavalappara 
MooppUi Nair Avkrual, 27 M. L. J. 171 47 

— 8. 52 384 

— — — ^ — Sa 60 —Political petiHOH' 

— Sanad Orant, interpretation if — Absolute estate 
granted to descendant h of grantee -‘Property whether 
liable to be al tacked and sold in execution of decree. 
llio rights of a grantee of land must be doter- 
miued by reference to the original sanad. 

Where under the tertiis of a grant the descendants 
of the grantee w’ore given an absolute estate in the 
I)roperty granted: 

IZc/d, that tliey luul lieritable and traiisferabhs 
right in the projjerty; and that the property not 
being a political pension could bo attachecl and sold 
in execution of a deciee. A. Kaniz Fatima Beoam 
r. 8 akina Bibi, 12 A. L. J. 437, 3 * A. 318 I aO 

• — SS< 60 . 6 i — Execution 

•-‘Outerdoor closed — Opening by getting over roof — • 
Subsequent entry by umiu — Attachment, legality of — 
Cattle and seed —Crain of agriculturids, hoio far 
exempt from attachment. 

An attachment of moveables effected by an amin 
is not invalidated by the fact that he entered the 
house, which had been closed, after the same had been 
opened by certain persons who gained entrance into 
it by getting over the roof. 

Under section 60 of the Civil Procedure Code 
seed-grain and cattle of agriculturists are not 
absolutely free fiom attachment. That section is 
only intended for the benefit of indigent agrical- 
turists and an attachment of such cattle and seed- 
grain is perfectly valid-especially when the judgment- 
debtor is able to replace them without much 
inoonvenience. M Ch«kravarthi Naekar v. 
Ammuppa Nainar, 1 L. W. 519 117 

8. 62 1 17 

M..- I -- 8, Succees've attach^ 

mente hy two Courts Sale under second attachment, 

- 'vlijiiothcr effedtuai. 
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Where rhero are two successive attacliments of tlio 
saiiio ])ropevty under the decrees of tw'o different 
Courts, it is only the Court which first attached the 
■jiroperty that can bring it to sale. A sale by the other 
is ineffectual and no suit is necessary to set it 
aside M« Peetiyakkal Vatakka r. Makakkara- 
K\TH Ahammai), UiU-l*! N. 796 906 

s. 65 8 

s, 66 735 

8. 66 — (*inl Procedaic 

Code (Act XIV of 1882;, s.HM- Civil Procedure 
Code (Act VlII of 1859^, s. 200 - Benami parchuser 
— - ictnal pa ; chaser — Defe n ce — Proved n re. 

The special plea, wdiich was available to a ci'rtificd 
purchaser at a Court sale against the actual purchaser 
under section 260 of the Civil Procedure Code . Act 
VJII of 1859) and section 317 of the Civil Procedm*e 
Code (Act XIV of 1882), was a rule of procedure 
and after the repeal of those Codes it is no longer 
available by way of defence, as no emo has a vested 
right in a )>articular form of jirocedure. 

Under section 66 of the New Code of C-ivil Pro- 
cedure the plea is open not only to the certified 
purchaser personally but also to his assigns and 
heirs. A. C vya Prasad v. Labeti Koer, 12 A. L. J. 
1115 821 

S. 66 — ProjK'rtij pur- 

chased- beimmi Real purchaser obtaining and re- 
matning in possession -Declaratory suit by real 
purchaser, whether barred — Spccijic Ridief Act (I of 
1877;, s. 42. 

A real purchaser at an auction-sale who imrchases 
the property sold tlirough a henamidar but remains 
in unintevrupted possession of the same, is not pre- 
cliuled by section 66, Civil Pi*oceduro Code, fitmi 
suing fur a declaration that ho is the owner of the 
proi>ertY. Li B. Mvat (tALE v. ,San Tha, 7 L. B. U. 
135 810 

- — — — S. 86 — -Rtyu of Tippernh 

— Suit against Ruling Chief — Consent of Governor* 
General in Council. 

The Raja of Tipperah is a Ruling Chief as described 
in section 86 of the Civil Procedure Code and no suit 
against him can be maintained without the consent 
of the Govern or- Ueneral in Council. A> Ramnath 
Vayas V. Sri Thakub Rash Behariji M ah a raj 271 

s. 92, ahefher applies to 

private trusts. 

The provisions of section 92, Civil Procedure Code, 
apply only to a trust for a public purpose and a 
suit relating to a private trust is not maintainable 
under those provisions in the Court of a District Judge, 
but in an ordinary Civil Court. A, ABuii Hasan v. 
Aziz Ahmad 661 

8.92,0.1, r. IO-- 

Trust property alienated. Suit agahist trustee — > 
Alienee, whether necessary and proper parly Pro*, 
cedui'e. 

In a suit under section 92 of the Civil Procedure 
Code neither a decree for possession nor even for a 
more declaration cau bo given against the alienees 
.of trust property. 

Per Wallis, J. - In a suit under nection 92, Civil 
Procedure Code, the alienees of trust property ought 
not to be made parties against their will, for the suit 
involves a great vaiioty of other matters oud caundj^ 
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effeotoally and completely adjudicate upon aud 
settle their rights, but if they desire to be made 
parties an order adding them is proper. 

Per 8e«luigiri Aiyar, d.— The proper course to adopt 
in cases where an alienation by a trustee is in 
f|uestion, is to implead the person in whoso favour 
the alienation was made Siiid to decide the case in 
his presence, inasmuch as he is a proper if not a neces- 
sary party. It is necessary in the interests of justice 
and to avoid a conflict of decisions that he should be a 
party. 

Suits of every description are controlled as regards 
the array of parties by Orders 1 and II. The fact 
that section 92 provides for a particular class of 
litigation will not take it away from the purview 
of these Orders. M. Asam Raghavulu Isktty r. 
Pbllati Sitamma, 16 M. L. T. 17«; 27 M L. J. 206; 
(1914) M. W. N. 692 794 

S8. 96, cl. (3), 104, 

Cl« (2), O. XL 111, r. I iW Compromise 

petition, jiled^Objecfion hy one party— ‘Recording of 
^cttnipronilee by Court — ~ Decree — Appealability — 
Coari*s potirr to pass decree — Terms outside scope of 
suity whether can he incorporated ui decree — Con- 
sideratim for compromise. 

Where a Court of first instance passed a decree 
in accordance with the terms of a compromise agree- 
ment which it i*ecorded and where on appeal against 
the said decree the District Judge confirmed the 

same: . . , - 

Heldf that a second appeal lay against the decree of 
the District Judge and that Order XLIII, rule 1 (/a)» 
and section 104 of the Civil Procedure Code of 1908 
did not bar the same. 

Where, in spite of the objection of one of the parties 
to a compromise, that he only consented t() execute a 
sale-deed outside the Court in consideration of the 
plaintiff withdrawing the suit and did not consent to 
a decree being passed against him, the Court hold 
that there was a consent of the parties to the terms 
of the compromise agreement which it recorded and 
passed a decree in accordance therewith: 

Heldy that an appeal lav against the said decree 
and that section 96, clause (3), of the Code of Civil 
Procedure of 1908 did not prohibit it. 

All terms which form consideration for the 
adjustment of the matters in dispute in a suit, who- 
ther they form the subject-matter of the suit or not, 
become related to the suit and can be embodied in 
the decree. M. Ayyacbi Vebra8«linga*i i*. Kovvuri 
Basivireddi, 16 M. L. T. 126; 1 L. W. 64 ; 27 ^ 

J. 173 


8.104 643 

8. *04,01.2 56 

104 Cla. (I) (f , 

(2) — Appeal jrom appellhte order. 


Where a Court refuses to file an award made with- 
out the intervention of the Court and that orrler is set 
aside on appeal, there is no appeal from the order of 
the Appellate Court. A. JdA ICyaino v. Ma 
ShihsThm.-TL. B. B. W ^ 

II .iiiiiiMiTr 3* |■07, "O* XX II I, IT m 


I Appellate Court, whether can per.mt withdrawal 

of sidi in appeal u*ith liberty to bring freeh suit. 

An Appellee Court cannot permit a plaintiff, whose ^ 
suit has been dismissed by the lower Court and 


Civil Procedure Code— (i908)- oontd. 

who appeals against that dismissal, to withdraw 
fi*om his appeal with liberty to bring a fresh suit, 
inasmuch as the language of Order XXllI, rule 1, 
Civil Procedure Code, implies that a suit has not 
yet been disposed of. M. Choeagudi Chinna 
Kotayya V . Varauabaja Appa Row, 1 L. W. 613; 16 
M. L. T. 186; 27 M. L. J. 2U 388 

8.110 922 

— -88.115,151 — Abuse 

of judicial process — Civil circulars of Bombay High 
Court — Money-lender obtaining pro- note —Agreement 
to refer to arbitration —Authority for Pleader to 
admit award — Decree in accordance with award set 
aside. 

On the 9th of July 1913 a money-lender obtained 
from an Officer a promissory-note, and under date 
the 11th July two other documents, one in the form 
of a reference to arbitration, whereby the Oflioer and 
the money-lender agreed to refer the matter of money 
dealings between them to a Pleader and nominated 
him arbitrator to settle the accounts aud pass a 
judgment against the Officer in favour of the money- 
lender on the stiviigth of the promissory-uote, and 
the other document was a valcHpatru by the Officer 
appointing and authorizing a Pleader to appear in 
Com*t and admit the award that might be passed 
against liini by the arbitrator. On the 16tli July, 
the money-lender made an applieation to the Court 
for filing the award said to liavo been passed by the 
arbitrator, and on the 22nd of July the Court passed 
a decree in accordance with the award: 

Held, setting aside the decree, that upon the pro. 
ceedings it w'as quite clear that there was no point 
of difference between the parties and that the Judge 
had disregarded a circular of the High Court and 
allowed a most transparent abuse of judicial iwocess. 
B« Vki-chand V. Lieut. Liston, 16 Bom. L. R. 517; 
38 B. 638 37 I 

g, 115 — Adjournment 

conditional on payment of costs —Interlocutory order 
— Revision 

An order granting adjourn raent of a case on con. 
dition of payment of costs to the opposite party, 
being an interlocutory order, is not rovisable under 
section 115, Civil Procedure Code. A. MuL Chand 
e. Jagg I Lal, 12 A. L. J. 460 207 

- S* I 15 — Admission of 

evidence, whether question of Law or of jurisdiction-^ 
Exclusion of document from evidence — Doewment, 
nature o/— Res judicata. 

It is only when a document has some legal effect 
on the decision in a case that its exclusion from 
evidence can be treated as a question of error by 
refusing to exercise jurisdiction. Ordinarily the 
question of admission of evidence is a question of 
law only and not of jurisdiction. 

Where, therefore, a particular document merely 
proves that the claim of the plaintiff in a particular 
rent suit should be allowed but without further 
obligations, express or Implied, suph document cannot 
operate either as res judicata or as admission of rela- 
tionship of landlord and tenant between the pariiesf 
and its c.xcluBiou from evidence cannot raise a 
question of jurisdiction under section 116 of the 
Code of Civil Procedure, 1908. C. Peanhari Guha 
V. Ohanura Kumar Gusa A04 
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■ ■ 8* I 1 5 — Kiroi* of law, 

whether High Court competent to interfere — B^medg 
hy mit open — Revision. 

Where there has been an error of law and not of pro- 
cedure, it is not open to the High Court to interfere 
in revision. 

Where tho remedy by suit is open to a party, a 
petition undor section 115 of tho Code of Civil Pro- 
oeduro is not the best way of settling questions 
arising under section 73, especially when* there 
has been payment subsequent to the application 
to third parties and they ans not made parties to 
the application. 

A High Court will not decline to interfere in revi- 
sion in all cases where there is a remedy by w^ay of suit. 
But where a more elh cations remedy can bo had by 
regular suit and where tlio result of interference by 
the High Court will affect the rights of parties not 
before the Court co nominee, the High Court will not 
bo justified in interfering in revision. M* Soma- 
SUNDARAM ChETTY V. TiRUNARAYANA PiLLAI, (191^ 

M. W. N. 738 592 

‘ 8« IIS — New defendants 

added — Plaint twt amended —Defendants not pre- 
judiced — Interference hy High Court. 

Where, on the addition of new defendants, the 
plaint was not amended so as to set forth a cause of 
action against them and b<itli parties proceeded with 
the trial just as if tho plaint had been amended, and 
the added defendants were not prejudiced by the 
omission: 

Held, that under the circumstances the irregularity 
was not such as justified interference by tlie High 
Court. M* Nilambur Thacharakkavil Kovilagath 
Manavikkaran V. Manjeri Putten Kavilagam 
Karnavan, 1 L. W. 775 607 

s. 115 — Order setting 

aside ex parte decree without sufficient cause — Revi- 
sion — High Court's power to interfere. 

Where a Subordinate Court sets aside an ex parte 
decree without sufficient cause and allows the suit 
to proceed, the High Court can, in the exercise of its 
re visional jurisdiction under section 115 of tho Code 
of Civil Procedure, iutorfero with such an order 
(even if it be interlocutory in its nature) and sot it 
aside. 

A distinction exists between an order setting a.^idc 
an ex parte decree and an order refusing to set it aside; 
in tho latter case an appeal lies and section 115 of 
tho Code does not apply, while in the former c*aso 
it is otherwise. M. Kahuppayek v. Chinnammab, 
16 M. L. T. lOli 1 L. W. ■'537 191 

' S. 115 — Revision — 

Material irregularity — Ex parte decree, set aside 
when case about to he transferred. 

A Judge acts with material irregularity if ho sets 
aside an ex parte decree knowing that th<^ case is 
about to bo transferred from his Court. C 4 Narayan 
PROSAD MoNDAL V. JOTINDRA NATH BhATTACHARJBE, 

10 0. L. 3 . 268 79 

8. 1 15, O. XX, r. 7 

— Jterisiou-, wrong decision on point of limitation, 
whether ground for — Presidency Small Came Courts 
Act (XV of 1882 }, 8. BS^Eight days* period, from 
what date to commence when decree amended as to 
* costs. 
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An ori'oneous decision on a question of limitation 
by a Court having power to decide that question does 
not justify a High Court’s intoiference under section 
1 15, Civil Procedure Code. 

Even whore a decree is amended as to costs tho 
eight days’ period of limitation for rc-opening the 
cise on its merits will be reckoned from the date of 
the original decree and not from the date of tho 
amended decree. M. Kuppusamy Aiyangab r. 
Narayana Aiyangab, 1 L. W. 855; 16 M. L. T. 438 

647 

S. 151 —Abuse of Judi- 
cial process 37 1 

8 . 151 — Abuse of pro- 
cess of Court 597 

8. 151 — Inherent power 

of Court — Order obtained, hy fraud set aside in 
exercise of inherent powei. 

Under section 151 of the Civil Procedure Code the 
Court has inherent power to vacate an order obtained 
by manifest fraud on it. Vilakathal.v Raman 

v. Vayadil Pachu, 27 M. L. J. 172 213 

S- 151 —Inherent power 

of Court, whore to be exercised — Jurisdiction 267 

s. 153, O. XXI, r. 

57 — Application for execution dismissed — Attach- 
ment, effect on — Suhsegnent agiplication for sale only 
defective - Amendment. 

As an attachment of property in execution ceases 
upon the dismissal of tho application for execution, a 
subsequent application for execution by sale only is 
defective. 

Such a dcft‘ct, however, can be cured by amend- 
ment under section 1 53, Civil Procedure Code. IVI ■ 
Kunchapudy Anantha Venkata Vebraraghava 
Charyulu V. Mallikvejuna Prasada Naidu, 1 L, W. 

665 883 

O. 1, rr. 2, 9, O. II 9 

I*, 6 — Misjoinder or non-joinder of parties — Suit not 
to be defeated — Proper order to be /wmed — Suit dis- 
missed for misjoinder or non-joinder of parties — 
Second appeal incompetent. 

No second appeal lies from the decree of a 
District Judge confirming on appeal tho decision of 
the first Court dismissing a suit both for misjoinder 
of parties and of causes of action. 

Under Order T, rule 9, the Court has no power to 
direct a suit to be defeated by reason of the mis- 
joinder or non- joinder of parties, but under the 
circumstances it should take action under Order T, 
rule 2, and Ortler II, rule % of the Code of Civil Pro- 
cedure. C- Our Prasad Singh v. Gub Prosad Lal, 
19 C. L. J. 316 438 

O. lpr.6 881 

0.1, r. 9 — Civil Pro- 
cedure Code. (Art XIV oj 18821, s. 31 — Non-joinder 
of parties -Suit dismissed. 

Where a person, who claimeil a declaration of his 
e.xclusive right to certain property, omitted to joiit 
his sisters and mother who apparently were his co- 
sharors: 

Held, that tho plaintiff was not entitlQd to th<( 
ducloratiou sought; - . 
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firsts because he was not exclusively entitled to 
the property; and. 

secondly f because it was wrong to have omitted 
to join his co-sharors. 

Order I, rule 9, of the present Code of Civil Pro- 
cedure does not apply to a suit instituted before 
the Code came into force, and section 3 1 of the Code 
of 1882 did not contain a saving clause in favom- of 
non-joinder of parties. C« Faizu r. Doman, 19 ^ 
L. J. 466 S36 

O. f I r. 9, O. I I, rr. 

1 And 2 — Joinder of causes of action — Joinder of 
fartiea — Necessary party not added — Party impleaded 
hy Appellate Court — Higher Court ivill not interfere 
on score of limitation — Punjah Courts Act (XT' III of 
1884), s. 76 (2)— Function-District Judge transfer- 
ring case to Additional District Judge— Assignments — 
Jurisdiction — Hindu Law — Father's debt time-barred, 
son's duty to discharge — Will not acted upon— Family 
arrangement — Son's right to object to father's alie- 
iiation^Unfriendliness on part of father does not 
destroy son's right as co-parcener —Evidence Act (I 
of 187*2^, 8. 115 — Estoppel ^Mortgagor condoning 

defects in mortgage, effect of— Letter, when it will 
not require registration — Hindu Law — Tiust-doed — 
Trustse alien in race and religion — When valid — 
Revocable trust — Valid, how far. 

Sub-section (2) of section 76 of the Punjab Courts 
Act, 1884, cannot be properly construed so as to 
prevent a District Judge from transferring to a sub- 
ordinate Court a suit ponding before himself. The 
sub-seotion is intended merely to invest a District 
Judge with ])ower of control over the distribution of 
business, and by no moans implies that an 
Additional District Judge has no judicial powers 
until the District Judge confers them on him. An 
Additional District Judge obtains his powers when 
ho is appointed and gazetted, and even if to give 
him jurisdiction there must be an assignment of 
function by the District Judge, the transfer of, and 
direction to try, a particular case to the former 
by the latter is such an assignment. 

Order II, rule 1 , Civil Procedure Code, 1 908, has 
reference mainly, if not exclusively, to correct 
joinder of causes of action, adequate inclusion of 
reliefs claimed and so forth, rather than to joinder 
of parties, and oven violation of such a rule as 
Order II, rule 2, does not involve dismissal of suit, 
but merely that omitted claims shall not be sued 
for separately. 

Where the first Court finds that a particular 
person is not a necessary party and then proceeds 
with the suit, the Appellate Court cannot, in view 
of Order I, rule 9, allow the suit to be defeated, 
even if it holds that the said person should have 
been impleaded. If the first Court, however, finds 
that the said person is a necessary party and dii-octs 
that he be made one, and the plaintiff i-ofuses there- 
after to implead him, that Court would be bound to 
dismiss the suit. 

It is settled law that when an Appellate Court 
does implead a person interested in the result of 
ail appeal, a higher Court will not upset the order 
oil the score of limitation. 

Where a Hindu father was, during all the years 
when his debts were accumulating, living an 
immoral life, wasting his estate in debauchery and 
f Xtravagance, it would not he reasonable oalP 
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ii}>on his son, while challenging tho validity of the 
dcbt.s, to prove that this and that item of debt was 
incurred for use on this or that piece of immorality 
or extravagance. 

To a Hindu the payment of liis father’s debt, 
thongh time-baiTod, is a pious duty and such a debt 
is a just antecedent debt, however old it may be. 

Where after tho death of a Hindu testator, in 
mutation proceedings between his lieirs, no mention 
was made of the Will, nor was it invoked when 
the suit between them was compromised, and 
the settlement of shares was not iu strict accordance 
with tho personal law of the parties: 

Held, under tho circumstancos of the case, 
that the settlement was in the nature of a family 
arrangement, the essence of which was that, not- 
withstanding tho Will, tho property was still family 
property and was inherited from the testator. 

Under Hindu Law a son has from birth an indefeasi- 
ble right as a co-parcencr in the family estate and 
mere unfriendliness on the ])art of his father cannot 
destroy that right. He can object to the alienations, 
made by his father, of the family property. 

Where a mortgagor fully condones all defaults 
and defects in connection with and in the mort- 
gage, he or his representative will not be allowed 
to assail tho mortgage on the ground of tliose 
defaults and defects. 

Where a person made another think that ho 
recognized and accepted a particular transaction of 
his father, and iu this way induced that other to 
pay out large bums of money, to undertake heavy 
liabilities and so forth, himself gaining tho benefit 
of a steady, if not very handsome, maintenance 
allowance, he would be estopped from going back 
upon his repeated recognition and acceptance of the 
aforesaid transaction. 

A letter by which the writer intimates that h 
intends to raise no objection to a certain transaction 
entered into by tho trustees of his father in respect 
of immoveable property worth more than a 
hundred rupees, without mentioning that the writer 
has rights which he is giving up for a consideration 
or otherwise or that any other person is asserting 
new rights which ho, for consideration or otherwise 
thereby expressly recognizes, or that ho is con- 
ferring any rights or privileges, docs not require 
registration. 

A trust-deed of a Hindu whereby the trustees are 
to take over all the estates, collect rents and out- 
standings, pay debts, bring and defend suits, raise 
loans etc., and at the same time pay certain 
maintenance allowances to tho author of the trust 
and his son, wlio with all tho other members of tlio 
family could live where and how they iileascd 
without any interference on the part of the trustees, 
is not unlawful simply because the trustees are 
of alien race and religion. 

A trust revocable by its creator is a valid trust, in 
80 far that tho acts of the trustee will bo binding 
on the creator of the trust up to revocation. P* 
Shib Nath v. Alliance Bank of Simla Ltd., Lahore, 
110 P. W. E. 1914; 216 P. L. E. 1914} 3 P. E. 1915 

480 

r-O. I,r. 10 794 
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- — O. I , r. 13, O. 2, r. 

7 — Misjoinder of causes of action and parties — 
Suits Valuation Act (VII of 1887), s. 11 — lurlsdic- 
tion, ohjeciioti a8 to. 

Objections as to inisjoimler of causes of action 
and parties and as to want of jurisdiction (owiiif? to 
under- valuation) when not raised before the Court 
of first instance are no ground for reversing a decree 
when they do not affect the decision of the case on 
its merits. M* Narayana Nambudrifad Nara- 
YANA Nambudrifad 25 

o. I, r. 13-ifoft- 

joi/ider, object ion to. 

An objection as to non- joinder of parties cannot 
be allowed to be raised after settlement of issues. 
Ma Kollichina Vknkataramayya V . Gudavalli 

SUBBARAYUDU 122 

O. 2, rr. 1,2 480 

^ O. 2, rr. 2, 4 — Came 

of action - Sait for possession and rent. 

The ‘cause of action’ upon which the plaintiff may 
base various claims in one suit under Order II, rule 2, 
does not depend upon the character of the relief for 
which he prays. It refers to the media upon which 
the plaintiff asks the Court to arrive at a conclusion 
in his favour. 

The words of Order II, rule 4 (c), do not imply 
that in all cases a suit- for the recovery of immoveable 
property must necessarily be based upon a different 
cause of action to a suit for arrears of rent for the 
same land. 

A lease for ten years provided that if the lessee 
failed to pay rent of any year, the lessor would be 
entitled to recover possession of the land. The lessee 
failed to pay rent for two years. A suit for recovery 
of possession was tiled under the forfeiture clause. 
The plaintiff stated in the plaint that he would bring 
a separate suit for rent, but ho did not obtain permis- 
sion of the Court in that respect. A decree for pos- 
session was passed and possession obtained. 

Subsequently, the plaintiff sued to recover the 
arrears of two years’ rent from the defendant; 

Held, that the suit was barred under Order II, 
rule 2, of the Code of Civil Procedure. B« Kashi- 
NATH V. Nathoo Kkshav, 16 BoM. L. R. 454; 38 B. 
444 73 

" «'■ 0» 2f I* ■ 2 (3)~~Causo 

of action, siguihoanco of — Two different trespasses 
— Bar of second suit — Test 579 

2, r. 6 — Misjoinder 

or non- joinder of parties — Suit not to bo defeated — 
Proper order to be passed 438 

- “ ' 0« 2, I*"! 7 25 

— — — — — O- 3, r. 2— Special 

Power s-of- Attorney — Exiasion of law relating to ap- 
pointment of Plea dex^s and Advocates — Upper Bm'ma 
Civil Courts Regxdation I of 1896, ss. 26, 26. 

Where an ex-petition-writor and ox-appren- 
tice clerk made a business of appearing for parties 
under cover of special powers-of-attornoy and 
thus practically performed the functions of an 
Advocate and thereby evaded the provisions of the 
law relating to the appointment of Advocates and 
Pleaders: 


Held, that he made himself liable to punishment 
under section 26 of the Upper Burma Civil Courts 
Regulation. 

Held, further, that the provisions of Order III, 
rule 2, could not enable an unqualified person to 
practise as an Advocate in spile of the provisions os 
section 25 seqq., Upper Burma Civil Courtf 
Regulation. U« B. Nga Nyun v. Nga Po 0, 7 Bur. 
L. T. 206 163 

— — — — ^ I*!*# 1 5f 1 8f 

27,28 — Service of notice, when sufficient — Appel- 
lant in marine serioce — No special service. 

An appeal was decided cjj parte against the appel- 
lant who w'as employed in His Majesty’s Marine 
Service. He applied to set aside the ej^ parte decree 
on the ground of insufiicienoy of notice. It was 
found that a notice was served under the provisions 
of rules 15 and 16 of Order V of the Civil Procedui'o 
Code and the appellant had an opportunity of ap- 
pearing as ho was in communication with his family 
members both before and afti‘r the service: 

Held, that the service was sufficient and the e,n 
pai'te decree could not be set aside: 

Held, also, tliat the officer or mechanic in the 
employ of the Indian Marine Service is subject to 
exactly the same rules with regard to service of 
summons as any other person as provided in rules 27 
and 28 of Order V of the Civil Procedure Code. C» 
iNTU Miah V. Dabbuksh Bhuiyan, 42 C. 67 380 


0. 6, r. 14 


140 


0 ^ 1 *^ 17— Am£?nd- 

ment of plaint after passing of preliminan'y decree — 
Pax'tition suit — Eguitahle jurisdiction of Court. 

The rule allowing amendment of plaint is a rule 
of conduct rather than a rule of rigid law and must 
bo read as subject to the inherent powers of the 
Court to prevent abuse of its powers. The Court 
has to see that material justice is done. 

in a suit for partition, a Court of Equity does not 
act ministerially and in obedience to the call of those 
parties who have a right to partition, but adjusts the 
equities of all parties interested. 8 « Tueabalishah 
V. Bibi Naju, 8 S. L. R. 28 863 


6, r. 17 — Pre-empn 

t ion suit — Plaint omitting to mentiem portion of pro- 
perty claimed — Amendment after expiry of period 
of limitation — Amendment allowable — Date of insti- 
tution date of presentation of original plaint. 

Where in a pre-emption suit, the plaintiff, by mere 
inadvertence, omitted to mention in the plaint a 
portion of the property claimed, and was subsequent- 
ly allowed to amend his plaint after the expiry of 
the ordinary period of limitation: 

Held, that there was nothing illegal in allowing the 
plaint to be amended. 

Whore a plaint has boon rightly amended, the date 
of institution of the claim is the date of presenta- 
tion of the original, and not of the amended, plaint. 
P. Jalau Din v. Qaim Din, 62 P. R. 1914; 265 P. L. 
L. R. 1914; 161 P. W. R. 1914 439 

O. 7, rr. 5, 1 1 77 


face of plaint time-barred 


• O* 7f r, 6 — Suit not on 

463 
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— 0« 7p r. 1 I— Order re- 
jecting plaint— Doc reo— Appeal 738 

— „ Q, 7» r« I I — Vahiation 

oj suit — Jurisdiction — Court-fee— Suit for possession 
of colony land — iUtstom — Alienation by father - 
Market- value of land determines valuation of suit — 
Suit improperly valued — Procedure. 

The plaintiff sued for possession of some colony 
land, alleging that a sale by the ])laiiitiff’8 father was 
without necessity. The suit was instituted in the 
Court of a first Class Munsif and was stamptul at 
Ks. 1-2, calculated at five times the revenue. It was 
not clear what this revenue represented. 

1’he Munsif held that the jurisdictional value of 
the suit was Rs 2,598 under the Suits Valuation Act 
calculated at fifteen times the net profits and returned 
the plaint for presentation to a competent Court, 

On appeal the Divisional Judge hold that the 
valuation of colony lands should be based on tho 
market- value and dismissed the ap}>eul. The plaint- 
iff applied for revision of the order of the Divisional 
Judge. Subsequently the plaint was rejected by tho 
District Judge: 

Beldy that tho Divisional Judge was right in hold- 
ing that the valuation of the suit for purposes of iKith 
jurisdiction and Court-fees would be the market- 
value. But the Divisional Judge ought not to have 
dismissed the aiipeal. He should have determined 
the market-valuo of the land and allowed tho plaintiff 
time to pay up the doficioncy in tho Court-fee and 
present his plaint to the proper Court after it was 
properly stamped. P. VVasawa Ram r. Bahadue 
C iiAND, 194 P. L. R. 1914 24 

0.7, r. II (b)— De- 
ficiency in Court-fee not made up when order— 
Suit not to be dismissed — Plaint to be rejected 

4SS 

; 0.7, r. I I {t3)—Bejec- 

tion of plaint for unu-jHiynient of full Court-fee — 
Order appealable — Ben.'^ion incompetent. 

Where tho finding tlie suit to have been 

undervalued, required tho plaintiff to pay the 
requisite Court-fee on the valuation made by the 
Commissioner appointed for tho purposo, and on tho 
plaintiff begging for four months’ time within which 
to pay up tho deficiency in Court-feo rejected 
the plaint under Order VII, rule 11 (6), Civil Pro- 
cedure Code: 

Held, that the order of rejection was ajippalable, 
and, therefore, a petition for revision of tho order 
was incompotont. P» Sada Koab v. Buta Singh, 
80 P. R. 1914; 266 P. L. R. 1914; 167 P. W. R. 
1914 565 

— — Q, pj, 1 *^ 5 — Failure to 

deny allegations in plaint, effect of— Issue framed on 
a point not denied in written statement, competency 
of Appellate Court to deal uith point — Amendment 
of plaint — lliHCretion oj Court. 

There was nothing in the Civil Procedure Code 
of 1882 corresponding with Order VJII, rule 5, of the 
present Code. Under the new Code, however, tho 
effect of failure to deny tho allegations in the plaint 
does not necessarily amount to a proof in the plaint- 
iff’s favour. 

Where the first Court has distinctly put in issue 
a certain point on which the parties have gone to 


Civil Procedure Code— (i908)— conoid. 

trial, it is open to the Appellate Court to decide 
that ]ioint notwithstanding anything that may 
appear or not appear in the written statement. 

it is in the discretion of Court to allow or not to 
allow amendment of plaint. C. Satyes Chandra 
Sabkar V. Monmohini Dami, 19 C. L. J. 518 567 

O. 9, r. 9 {l)—AppU’ 

cation by minor for restoration of .suit — Ouanliun's 
laches — TJuty of Court to inquire. 

Where a minor’s suit lias been dismissed, the Conrf, 
wliile entertaining an application under Order IX, 
rule 9, of the Civil Proeod are Code, ought to impiire 
wbotber the minor’s guardian has been guilty of gross 
neglect of bis interests. Minority itself is not 
“sufficient cause’’ for restoration. Mr Adaya Padi 
Ramanna Udpa c. Krishna Uppa, 27 M. L. J. 107 

450 

O. 14, r. 3 (I) (6), 

O. 15, r, 3 (I), proviso — Summons to de- 
fendant for settlement of issues only — Suit finally 
d is potted of — ./ uri sd id ion. 

Whore summons was issued for settlement of issues 
only, a Court has no jurisdiction to make a final 
disposal of the suit on tho day fixed for issues. M« 
Tirupati Varadachariar i. A. Parthasarathv 
Iyengar, (1914) M. W. N. 601 9 

O. 15, r. 3(1) pro- 
viso 9 

O. 20, r. 7 647 

O. 20. r. 7 — Limita- 
tion Act OX of 1908;, 12 (2), Sch. I, Ait. 152— 

Date of decree same as date of judgment. 

Order XX, rule 7, of the Code of (Jivil Procedure, 
read with Article 152, Schedule I, of the Limitation 
Act, IX of 1908, makes the “date of the decree’’ for 
calculating time for appeal to be tho dato on which 
the judgment was pronounced. 

But where some time is taken in getting the decree 
drafteii because tho extra Court-fee is not paid and 
time is given for its payment, such time must be taken 
to ho the time requisite for obtaining copies within 
tho meaning of section 12 (2) of tho Limitation Act, 
provided that an application for coi)y was j)ut in 
before the preparation of the decree. M. Nara- 
yanaswamy Tevan V. Krishnasami Pillai 67 

■■ _ - O. 20, r. 9 — Decree for 

jiossesswn of immoveable property — Boundaries given 
— Decree, whether indejlnite or incapable of execu- 
tion — Evidence — Boundaries, determination of. 

Where a decree for possession of immoveable pro- 
perty specifies the boundaries and the property can 
he identified thereby the decree is not indefinite and 
incapable of execution and the decree-holder can 
obtain delivery of possession. 

The boundaries in such cases should be determined 
on evidence to he adduced by tho parties. C% Doyal 
Chandra Mandat, v. Kauri (Charan) Naskar 534 

O. 20, r. 12 (2) 

436 

O. 20, r. 1 5— Pre- 

liminary decree — Discretion of Court in passing 

146 

— * ■ ' * O. 2l, I*. 2, cl. 2 

884 
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J O- 2 I 9 r. 35 — Usu- 
fructuary mortgage hy father — Decree against father 
— Joint possession ‘ivith son -—Partiiion^ right of — 
Transfer of Property Act (IV of 1882^, 2, 44. 

Whoro a usufructuary mortgage effected by a 
Hindu father was found valid only to the extent of 
his interest and a dtjcreo was passed in favour of the 
mortgagee for joint possession with the mortgagor’s 
son, who objected on the ground that no such decr(‘t‘ 
could bo passed (‘xcept in a suit for partition: 

Held, Per Oldfetd, J., {Napier, J., dissenting), 
that the mortgagee was not entitled to a 
dccx’oe placing him in posses.sion under Order XX T, 
rule 35 (2), of tlie Co<le of Civil Procedure, but only 
to a decree declaring his rights to possession and 
entitling him to institute a suit for partition to 
recover it. 

Per Napiei, J. — The mortgage passing only tho 
mortgagor’s unaHcertained share, the mortgagee can 
only liave a decn'c for common possession. Section 44 
of the Transfer of Property Act provides for partition 
as a means of making the possessory right available 
and Order XX I, rule 35, ])rovidcs a means of giving 
])osscssion which will not injure' auotlu'r pc'rsou who 
is also legally in possession. M. Kota Bodauhadra 

Patko r. Kiiktra Do.ss, 16 M. L. T. 229 401 

O. 2l,r. 57 883 

O. 2f,rr,53, 63- 

Attachmrnf of debt — Objection proccodi ng —( larnishee 
— Cross-debt — Set-ojf — Payment of Court -fee. 

Order XXl, rule 58, applies in terms to any pro- 
perty attached in exeiMition and thus relates to debts 
so attached. Under Order XXl, rule 63, of the 
Code of Civil Procedure, 1908, it is not open to a 
garnishee to jilead a defence which has already in 
an execution inquiry been unsuccessful, excejit in a 
suit instituted within oiii' year from the date of the 
adverse order. 

If a cross-debt is due to the garnishoo at the date 
of attachment, ho has a right of set-off in his 
favour, and tho equity arising from the cross-debt 
can be set up without iiayment of a Court-fee. B« 
J6 Bom. L. B,. 520, 38 B. 631 375 

0.21, rr. 60, 61, 

63 — Order on claim petition, nature of — Suit under 
r. 63 — Continuation of claim proceed mg s-^Transfer 
of Property Act (IV of 1882j, s. 52 — Lis pondons 
— Sale of attached property after order or claim peti- 
tion and before suit hy unsuccessful party '^Limita- 
tion Act (IX of im^) , s. 22, Sch.J, Art. U --Pur- 
chaser pendente lito — Plea of limitation. 

Suits under Order XXI, rule 63, are not original 
suits but a mere contiuuation of procoodinga in the 
claim petitions. Therefore all alienations of the 
attached property made after tlie date of order 
passed on the claim petition and before tho institu- 
tion of tho suit to sot aside that order are 
alienations pendente lite within the meaning of sec- 
tion 62 of the Transfer of Property Act. 

An alienee pendente life not being a necessary 
party cannot, if made party after the period of 
limitation, advance the plea of limitation under 
section 22. 

Per Sadasiva Aiyar,J,—An ord^r on a claim petition 
under Order XXI, rulesGO, 61, is connected with rights 
in immoveable property attached and is not merely 
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an affair between the i3arties in their personal ca 
pacities unconnoctod with rights to and over tho 
properties. M. Krishnappa Chetty v . Abdue, 
Khadeh Bahkb, 26 M. L. J. 449 1 | 

O. 21, rr. 61, 63 

O. 21,r. 63 375 

~ 0.21, r. 63 — Execu- 

tion — 'Attachment—' hum petition —Judgment-debtor 
party to claim - Llnim allowed - Judgment-debtor, 
whether competent to sue for declaration oj his title 
to prof>oi1y attached and for cauccUatiou of attach- 
ment. 

A judgment-debtor, who was a party to claim 
proceedings, can file a suit under Order XXI, rule 63, 
Civil Procedure Code, for a declaration of his right td 
the properties and for vacating an adverse order in 
tho saiti proceedings. 

Though tho discussion of evidence in the judgment 
of the lower Appellate Court may not bo satisfactory, 
yet that by itself is not sufficient ground for inter- 
ference in si'cond ajipcuJ, like absence of evidence or 
disregard of it. M. Sauelda Appanna v. 

Appanna, 1 L. W. 772; 16 M. L. T. 300; (1914) M W 
N. 833 700 

O. 21, r. 63 — Tu/rc 

of suit for purposes of jurisdirf ion— Right of appeal 
governed by Act in force at tune of Jilunj appeal — 
Alienation made pending temporary injunction not 
raid— Sale by debtoi to defeat creditor — Pui chaser 
aware of ft audulent intention of vendoi —Fraudulent 
transjer. 

In a suit for declaration under Order XXI, rule 63, 
of the Civil Procedure Code, 1908, by the decree’ 
holder, ^^hero then' is no dispute as to title between 
the judgment-debtor and the other objector and tho 
former is merely a pro forma defendant, the value 
of tho suit for purposes of jurisdiction is the amount 
of the decree. 

Under the Punjab Courts Act, as it stood before the 
Amending (Punjab) Act I of 1912, there was no right 
of further appeal in a case ilecided by the first 
Apiiellate Court, but at tho date of filing an appeal 
from tho appellate decree the Amending Act had 
come into force which conferred a right of second 
appeal from tho decree a]xpealod from: 

Held, that the second appeal was competent under 
the circumstances of the ease. 

An alienation made pending a temporary injunction 
is not void. 

A sale effected by a debtor with intent to defeat 
the just claims of a creditor is void if the purchaser 
is aware of tho fraudulent intentions of the debtor. 
P. Bhagwan Das v. Kanshi Ram, 253 P. W. R 
1914 I go 

^ — O. 21, rr. 69(2) 

Sinci 90 — Sale adjourned for more than seven days 
— Fresh proclamation of sale, not issued — Irregu- 
larity. 

The omission to issue a fresh sale-proclamation, as 
required by Order XXI, rule 69 (2), Civil Procedure 
Code, in case of tho sale being adjourned for more 
than seven days, amounts merely to an irregularity; 
and accordingly, as provided by Order XXI, rule 90, 
Civil Procedure Code, the existence of this irregu. 
larity is no sufficient ground for setting the sale aside 
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unless it is shown that the person applying therefor 
has sustained substantial injury. 0« Mott Singh r. 
PniTifiPAL Singh il 

O. 2l,r. 90 17 

• O. 2 I , !*• 90 — Auction 

gale-^Irreg ularity'^S iihAta lU ial i n jury — Proof. 

In order to get a sale set aside on the ground of 
material irregularity, a party applying under Order 
XXI, rule must prove that there was such 
irregularity in publishing or conducting the sale as 
resulted in substantial injury to him. A* Mohamad 
Maquul-ui-Rauman v. Saiyed Ali Khan 18 

0.21, rr. 90, 92-^ 

— Auction .'inlcy insufficient notice of —Loss. 

Where several improper orders are passed relating to 
the sale of a minor judgment-debtor’s property and the 
decree-holder does not comply with the instructions 
given by the executing Court and the judgment- 
debtor suffers substantial loss thcjxiby, the 
proper course is to set aside the sale and not to 
direct the jiidgraent-debtor to resort to the cum- 
brous remedy by fresh suit against his guardian and 
the dcx*rco-holder. 

Where on account of insufficient notice of sale 
the property of a judgment-debtor has been knocked 
down for an inadequate price, the sale is liable to be 
set aside as irregular. P. Mira.i Din v. Dilbagh 
Rai, 48 P. W. n. 1914; 14^1 P. L. R. 1914 51 

— — — O. 21,1*. 90 — Formal 

army of pa i ties in preamble of application, necessity 

There is no absolute necessity for a judgment- 
debtor, filing an application under Order XXI, 
rule 90, Civil Procedure Code, to set out in 
the preamble of the application any formal array 
of parties and, therefore, such an application 
should not bo thrown out simply because an 
auction-purchaser was not shown therein as a 
party. O. (tHAzanij'ar Hr sain v. Ram Ratan, 17 O. 
C. 306 907 

0.2l,r. 92 51 


0.21, r.94 


O. 22, rr. 4, 9—Ap. 

plication for substitution of name filed beyond six 
months — Abatement — Limitation Act (IX of 1908J, 
s. 5 — Extension of time. 

An appeal abates where no application is mado 
in the case to bring on the record the legal repre- 
sentatives of the deceased respondent within the six 
months prescribed by the Limitation Act. Section 
6 of the Limitation Act does iu)t apply to such an 
application. 

Under Ordo»* XXII, rule 9, of the Civil Procedure 
Code the remedy of the appellant after such abate- 
ment is to apply to have the order of abatement set 
aside on the ground that he was prevented by any 
sufficient cause from continuing the suit or the 
appeal, as the case may he, and this rule clearly 
makes section 6 of the Limitation Act applicable to it. 
A. Secretary of State r. Jawahir Lal, 12 A. L. J. 
299; 36 A. 235 48 

o. 2?, r. I 358 


Civil Procedure Code— (i908)— oontd. 

The omission by the plaintiff to include in his 
plaint all his causes of action, which are inconsistent 
w'ith each other, cannot he said to constitute n formal 
defect in the suit and is not a Hufficient ground to 
allow him to withdraw the suit with permission to 
bring a fresh one. 

Whore the plaintiff sues on the basis of adoption 
and the defendant denies the adoption, plaintiff 
cannot b? allowed to withdraw the suit with per- 
mission to bring a fresh suit on the basis of a Will, 
as tlie dismissal of his suit on the basis of the 
adoption would not operate as a bar to his new suit 
on tho basis of the Will. A. Manbhari r. Sumer 
Chand, 12 a. L. J. 441 175 

0.23, r. 2 188 

O. 23, r. 3— Compro- 
mise iK^foro Local Commissioner when not binding 

710 

——————— — — ' ' " 23, r. 3 — Pleadeu 

power of, to compromise 935 

O. 26, r- 14 227 

‘0.30, r. I — Suit 


name of firm— Firm must consist of two or more 
persons — Plaint, u hether can he signed and verified 
by one partner. 

Where under Order XXX, rule 1, of tho Civil Proce- 
dure Code a suit is brought in the name of a firm 
there must bo two or more persons carrying on 
business in that name. One single person carrying 
on business in the name of a firm cannot sue in 
th(‘ name of the firm. 

In suits brought in tho name of firms each partner 
can sign and verify plaints for himself and as agent 
for other co-partnors. It is not necessary that all 
tho partners or even two partners should sign and 
verify the plaint. A. Firm Swabath Ram v. Sarup 
1.A1, Ham, 12 A L. J. 1220 131 

o. 32, r. 7 874 

O. 32, scope of 

738 

O. 33, r. I 9 

8 O. 34, r. 1 931 

O. 34, rr. 2 


O. 23, r. I —With. 

drawal of suit with permission to bring fresh one — 
Sufficient ground — Omission to include^ in plaint 
several inconsistent causes of action, effect of. 


and 3 
752 

O. 34, fr. 4, 6— 

Transfer of Pi operty Act (IV o/1882),^». 88— Decree 
erecting payment of money within fixed time and in 
default sale of mortgaged pi operty — Money-decree — 
Further order under rule 6, unnecessary. 

Where a decree directs payment of the amount 
decreed within a fixed time and orders sale of mort- 
gaged property in ilefanlt, tho decree is not merely 
a mortgage-decree but also a monoy-docree and no 
further order under rule 6, Order XXXTV, is neces- 
sary. M . Cheruvaeath Kunhanabt v. Theyyatath 
Koran, (1914) M. W. N. 766 50 

O. 34, r. 5 118 

0.34, r. 6 50 

— O. 34, r. 6 — Decree — 

Decree for sale of mortgaged prop&idy and personal 
decree against other property — Decree, construction 
of. 

It is not necessary to obtain a fresh decree under 
Order XXXTV, rule 6, Civil Procedure Code, if the 
decree originally passed is both a decree for the sale 
of the property mortgaged and a personal decree 
against the other property of the judgment-debtor. 
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A decree might be construed in tlio ligiit ot* the 
judgment. Oa Bishehhar Bakhsh Sinuii r. Debi 
Bakhsii Singh, 17 O. C. 153 121 

Oa 38, Ta ^-Attach- 

meni before judgnicnt~--Pro2>crfy on'aide Courfs 
jiu'isdiction — Inter^treiation of Statute — Reference to 
proceedings of Legislature. 

A Civil Court has no power to issue a warrant of 
attachment before judgment on proporf.y situated 
without its jurisdiction. 

A Court is not justified in referring to the ]iro- 
ceedings of the Legislature, wliicli resulted in the 
passing of an Act, as an aid to the construction of 
any of its provisions. Ua Ba Biui Khan r. Dks IIaj, 

U. B. R. 191411, lb 77 1 

O.40,r. I (d)(1) ^ 

645 

O. 40, r. I (2) -Parly 

Di possesstou of property in dispute— Gross mis- 
ma nage me nt - Wa ste —Rf^cv i ve r. 

Order XL, rule (2) of the Civil Procedure Code, 
1908, refers to a case of removal of property from 
the possession or custody of a person other than 
the parties to the suit. But as between the parties 
to a suit in which the main (question is, who is 
entitled to the immedinto possession of the subject- 
matter of the suit, there is no bar to the appointment 
of a Receiver, if a proper case is made out for the 
appointment 

The only object and effect of appointing a Receiver 
should be to maintain the property in its present 
condition pending the litigation, and for that period, 
at any rate, to avoid f urther wastes. 

Where it was clearly proved that the estate was 
being grossly mismanaged and that if the manage- 
ment continued the whole estate would be jeopardized: 

Held, that a clear case for the appointment of a 
Receiver was made out. C* Satya Narain Singh 

V. Keshabati Kumari, 18 C. W. N. 517 406 

Oa41f r« 1 — Limitation. 

Act (iX of 1908), s. 12 (2) — Appeal presented out of 
time without copy oj judgment — Copy of fudqment 
^iroduced in connected appeal— Delay, when to be 
excused. 

A memorandum of appeal should always be accom- 
panied by a copy of the judgment unless its production 
is dispensed with by the Court. An appellant is not 
entitled to a deduction of the time taken in obtain- 
ing copies of judgments to bo filed in another con- 
nected appeal where a judgment is available to the 
Court at the hearing of the appeal, evt'n if it may 
have been filed in another appeal. The Court may 
overlook delay in }»resentation if there are any 
merits in the case. Rules of procedure are to sub- 
serve the administration of justice and are not to 
bo taken to furnish a means for dealing with the 
claims of suitors by the application of mechanical 
tests as a speedy and convenient substitute for ad- 
judication upon merits. Mi Avudai Ammal r. 
Ganapathi Aiyar 28 

“ 0« 41, Ti 1 — Madras 

Estates Land Act (£ of 1908J, ss. 112, 114 and 
192 — Objection to attachment — Dismissal oj suit on 
preliminary point — Appeal to District Court — 
Remand — Appeal against remand order, competency 
of. 


Civil Procedurc.CocIe-(i908)-^oontd. 

No appeal lies to the High Court against a 
remand order passed by the District Court in a suit 
under sections 112 and 114 of the Madras Kstates 
Land Act J of 1908. Mi Vilvam43?ha Mudaliar v. 
Mannar Naidu, 1 L. W. 667 425 

O. 4l,r. 5 47 

0.4l,r. II 860 

Oi 41, r. 17 — Appel- 

hint absent — Apipeal dismissed — Order of dismissal 
not stating appellant’s absence as reason for dismissal 
— (U'oss-objections adjudicated ujyon on merits, ille- 
galitij of — Dismissal, order of, to he considered as one 
on preliminary point — Second appeal-- Remand’^ 
Flesh pioceedings. 

Where an appeal is dismissed under Order XLI, 
rule 17, Civil Procedure Code, the cross- objections can- 
not be adjudicated upon on the merits. 

Where on the appellant being absent and unrepre- 
sented at the time that the appeal was called on for 
hearing, tho Court dismissed the appeal without 
entering into the merits, without deciding any point 
raised in tho grounds of appeal and without s1)ating 
that the appeal was being dismissed owing to the 
absence of tho appellant, and dismissed the cross- 
objections on the merits after argument: 

Held, (1) that the appeal not having been 
dismissed under the provisions of Order XLI, rule 
17, Civil Procedure Code, but under an erroneous 
impression as to the law of procedure, which had 
the effect of a dismissal upon a preliminary jioint, 
an appeal lay from the order of dismissal; 

(2) that the order dismissing the cross- objections 
was also incorrect; 

(3) that tho hearing of the appeal and the cross- 

objections should proceed de novo and tho previous 
proceedings bo considered a nullity. Oi Subhadra 
Kuar r Bireshwar Prasad, I O. L. J. 485 916 

Oi4l, Ti ZO — DiKcre- 

tionary — Discretion not to be exercised in case of 
extreme negligence — Law of limitation inapplicable 
to action taken under rule. 

The law of limitation has no application to action 
taken by the Court under Order XLI, rule 20, of 
the Civil Procedure Code. 

Tho power to take action under Order XLI, rule 20, 
Civil ProceduiD Code, is discretionary, and in an 
extreme case of ajipellant’s negligence, whore tho 
omission to make a party is not of tlio same character 
as a clerical error or slip of the pen, but seems to 
have been due to an essential misunderstanding 
of the case and of the law applicable to it, tho Appellate 
Court will decline to exercise the (liscretion. P. 
Shahab Din r. Miran Bakhsh, 79 P. R. 1914; 208 P. 
L. R. 1914; 169 P. W. R. 191 1 549 

— 0.4I,r. 24 144 

0.41, r. 27 (b)~- 

Appellate Courfs power to call for fresh evidence. 

An Appellate Court has no power to call for fresh 
evidence under rule 27 (h) of Order XLI, when a 
party has deliberately declared in the Court of first 
instance that ho has no witnesses at all. M • 
Auasappa Pillai V. Manika Mudaliar, 16 M. L. T. 

301 587 
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Civil Procedure Code— (isos)— concia. 

0« 4 1 f r» 31 — J 

inent of Appellate Court, what it should contain. 
There should be in the judgment such a statement 
of the case as to enable the Appellate Court to bo 
satisfied that tlie Court bjlow has understood the real 
issues between the parties and that it has tried those 
issues and has considered the evidence. A judgment 
of the first Appellate Court merely to the effect that 
it is in entire agreement ith the findings of the 
Court- of first instance and, therefore, dismisses the 
appeal, is not sufficient and does not comply with 
the provisions of Order XLI, rule 31, Civil Procedure 
Code. 0« Beni Maoho v . 11 4m Harakh, 1 O. L. J. 
834 596 

0.41, r. 33 973 

"" 0.41, r. 33 — Power 

of Appellate Court to decree suit against defendant 
who was exempted from liability by first Court. 

Where a suit against two persons is decreed 
against one and dismissed against the other and only 
the former appeals, making the latter a party to the 
appeal*, the Appellate Court can decree the suit only 
against the latter, exempting the appellant altogether 
from liability. A. Bhawani Das r. Babu Singh 

273 

O. 42, r. I 144 

- ■— — 0. 43, r. I (m) 56 

^ O. 43, r. I (w), O. 

47, r* 7 — Review — Order granting review --When 
appealable. 

Order XLIII, rule 1, clause (w) of the Code of 
Civil Procedure, must bo read with, and subject to, 
rule 7 of Order XLVn of the Code, and an order 
granting an application for review may be appealed 
against only on grounds mentioned in rulo 7 of Order 
XXiVll. Ct Hari Charan Saha v . Baran Khan, 41 
0. 746 903 

O. 47, r. 4 880 

O. 47, r. 7 903 

— Sch. II, r. 16 (a)- 

Arbitrator appointed without agreement of parties — 
Decree based on award — Appeal — Revision. 

The rule that no appeal lies against a decree based 
upon an arbitration award applies equally whether 
the decree is impugned on the ground that the award 
was given by an arbitrator not properly appointed or 
that the award was invalid because of irregularities 
in the procedure of the arbitrator. In both eases 
the award is impugned as one made by a tribunal 
not constituted by the agreement of parties. The 
principle is that the decreeing Court is made the 
sole Judge of the propriety of the decree. The decree 
in both cases is one passed under rule 16 (2) of second 
Schedule of the Code of Civil Procedure and is not 
appealable. 

A High Court will not ordinarily interfere in re- 
vision in such cases. M. Nihamurthi Krishna- 
MURTHY V. GABGIPARTHI (jtANAPATHILINGAM, (1914) M. 
W. N. 865 M3 

— — Sch. II, para. 18 

220 

Clasp knives, whether arms 337 

Commission agent, uabuit^y ot - 927 


Companies Act (VI of 1882) — Directors 

irregularly appointed — Allotment of shares, validity 
of —Allotment of shares after uni’f^asonable delay— 
Failure to give notice of allotment — Liquidation of 
company — Contributories. 

Whore under tho Articles of Association of a Com- 
pany the least number of Directors required to form 
a quorum is three and out of those three two only 
are regularly appointed, the constitution of tho 
Board is irregular, and the allotment of shares by 
such irregularly constituted Board of Directors is 
invalid. But if the Articles of Association validate an 
act done by a de facto Director in a bona fide manner, 
the Courts will uphold his act. Where tho 
applicants for shares did not decline to accept tho 
shares allotted to them on the ground of unreasonable 
delay, they could not raise an objection against their 
being put on the list of contributories when tho 
company had to go into liquidation. 

Where no notice of allotment of shares is served 
upon those to whom shares are allotted, they cannot 
be put on the list of contributories when tho Comj)any 
goes into liquidation. A. Ciianga Mal v. Provin- 
cial Bank Li>., 12 A. L. J. 667; 36 A. 412 2 I O 

" I . — , 8. 28 — Contract to take shares 

— Company, irtudiny-itp of — Share-holder, liability 
of— Payment in cash, what constitutes— ’Agreement 
not to pay price of shares in cash, when valid. 

If, before a contract to take sliares is rescinded 
a wiudiiig-up bo couimeiujed or a concern cease 
to bo a going concern, the shareholder can no longer 
bo relieved, but will be liable to be a contributory. 

The setting off of a debt due from tho Company 
against future calls on shares can only be con- 
sidered a payni'mt in cash within tho meaning of 
section 28 of tho Indian Companies Act if tho debt 
be duo in pna^enti. 

An arrangement that a registered Company’s pur- 
chased shares are not to be paid for m cash but are 
to be issued to the purchaser as fully paid-up shares as 
part of an adv'auce which tho Company has under- 
taken to make, is illegal if it is not made in writing 
and tiled with the Tlegistrur of the Joint Stock Com- 
panies as laid down under section 28 of Act VI of 
1882. P. Lacuiiman Singh v. Liquidators of the 
Industrial East Co. Ld., 102 P. W. R. 1914; 201 P. L. 
R. 1914 672 

' SS. 128, —Company 

— Petition by crcdilors for winding-up — Duiing pen- 
dency of petition, share-holders resolving on voluntary 
liiiuhdation— Appointment of liquidators by sharc- 
holders —Court ordering compulsory winding-up ami 
appointing its own liquidators — Right of appeal. 

After a petition had been presented % certain 
creditors to tlie District Judge of Lahore for the 
wiiidin r-up by the Court of the Peoples’ Bank, 
Limited, and the 14th November 1913 had been 
fixed for tho hearing of tho said petition, a meeting 
of tho shareholders of tho Company was held on 
tho 9th November 1913 and a resolution passed to 
the effect that the Company should go into voluntary 
liquidation, subject to the supervision of the Couri, 
and that the present appellants should act as 
liquidators. This resolution was brought to the 
notice of the District Judge on tho said 14th Novem- 
ber by an application addressed to him by tho 
appellants which was ordered to bo filed on the 
record. The District Judge after full consideration 
“of tho facts and with the said resolution of th^ 
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Companies Act-<cuiieid. 

Company boforo him, decided to direct a compulsory 
windiiiff-up by licpiidators appointed by liini : 

Held, that the liquidators appointed by the Com- 
pany pendente life had no right to contest the order 
directing the compiilMorv wiuding-iip. P* Pkoplm’s 
Bank of India, bn. v, Nauain Das, 73 P. 11. 1914; 
279 P. L. P 1914 553 

S. 128 — Petthan for irindmy 

np—ih’oundtt in he alleged — Petition hy creditor or 
share-holder — Distinction — Discretion of (Joiirt 
Tn soetion 128 of tlie Indian Companies Act 
the hr&t four grounds for winding up a com- 
pany are speeitic, and any other ground alleged 
under (e) must be of a like nature to tiiose given 
under headings (e) to (d) A jietition by a. 
share-holder for winding up stands on a different 
footing to a petition by a creditor. It should be 
more closely .scrutinized on presentation. 'J’he usual 
ground for a creditor’s petition would bo t-hat the 
respondent-company is unable to pay its debt, and 
in such a case the companj'^ must pay the debt or 
submit to a winding up order. A share- holder’s 
petition must, as a general rule, allege one of the 
grounds under headings (a), (?j), (c) and (d) or any 
ground which the Court is satisfied is of a like 
nature to those in section 128, and if any if those 
grounds are alleged, the Court will, under ordinary 
circunistances, admit the petition. If any other 
grounds are alleged the petition does not satisfy th(‘ 
requirements of the Act. 

There is nothing in the Act or Kules which 
deprives the Court of the discretion which it has in 
every other case so that the Court may, if it thinks 
fit, refuse to admit a petition, or, as an alternative 
course, give the company concerned notice that 
a petition has been presented, so that it may take 
proceedings to rosi.raiii Ihe petitioner from pro- 
ceeding with his petition. 

Where the petition by a share-holder contains 
allegations which all relate to the internal manage- 
ment or mismanagement of the comiiany’s affairs, 
it' is a matter for the sharc-holdt'rs themselves to 
deal with, and not one that would call for 
intorforence by tlic Court. B. Pionkbr Bank, In re; 
CiiAiNRAi Vki.kran, In re, 16 Bom. L. R. 608 264 

S. 141 S53 

Compensatidn, award of —Acquittal of accused 
in summary trial ~ Failure to record ohjection of com- 
plainant — Criminal Procedure Code fAct V of 1898^ 
ss. 250, 263 (g) - Interference in recisioii. 

Where on acquitting the accused in a summary trial 
the Magistrate awarded compensation to flie accused 
without recording Ihe complainant’s objections, the 
Judicial Commissioner’s Court, holding that it was 
imperative on the Magistrate to record the objec- 
tions of the complainant, set aside his order and 
directed him to proceed according to law. 

Per Boydt A. J. C . — The power of interference in I’c- 
vision is discretionary and the Court is not bound to 
move even in oases of legal mistake. Still less 
should it move in the ease of a technical 
mistake of adjective law, inasmuch as the 
object of the powers is to do justice and a 
technical mistake cannot bo presumed to cause 
injustice. 8 « Minhomal v. Emperor, 8 S. L. R. 25; 
15 Or. L. J. 666 994 


COftipromlSC — to ahhle hy stimn 
fixed hy other sidd- -Acquiescence —Civil Procedure 
Code (Act V of 1908;, 0. XXHl, r. li- Pleader, power 
of, to compromise. 

Where the parties to a suit entered into an agree- 
ment to abide by sums to be mentioned by the other 
side in settlement of tlie litigation, and in accordance 
therewith made no ob3ection to the sums stated: 

Held, that their actpiiescence amounted to a lawful 
adjustment within the moaning of Order XXTTT, 
rule 3, Civil Procedure Code 
A Pleader orrlinnrily has no power to compromise 
and this power cannot ho given in Sind in the 
vakahitna ma in view of Form No. 1 of Sind Courts 

Civil Circulars S* Mahomed Umar r. Chimansino, 

fi s. r, R. 01 935 

— Assignment by benamidar, effect 

of 555 

• Confession of judgment, whether 

compromise 620 

: , deed of, intei'pretation of 743 

Enhancement of rent in kind 

•442 

in interest of family, manager 

competmit to enter into- -Fraud or undue intluenco 
as ground of avoiding comproniiso— A'a/to plaintiff 
or defendant not to be distinctly stated as such — 
Residence of joint family members at different 
places— Business on behalf of family carried on in 
local manager’s name alone — Local manager, decree 
against, binding on whole family 849 

Landlord withdrawing suits in 

consideration of tenants executing a promissory- 
note — Consideration, whether lawful 80 

in mutation proceedings — Regis- 
tration 34 

Party present hut not signing it, 

whether hound - Minor, repudiation hy — Ctvd Pro- 
cedure Code (Act V of 1908;, (). XXXI I, r. 7. 

A person who is a party to a suit and who is 
present in Court at the time of compromising it 
but does not object to its terms, is bound by the 
compromise although he has not actually signed 
it, and particularly whore he also gets some benefit 
thereunder. 

A minor on attaining majority is incompetent 
to repudiate a compromise made by his next 
friend or guardian in a suit, if it was made 
for his benefit and with the sanction of the 
Coiu’t Pm Amir r. Paqira, 139 P. W. R. 1914; 242 
P. L. R. 1914 874 

petition filed —Objection by one 

party — Recording of compromise by Court— Decree 
—Appealability —Court’s power to pass decree — 
Terms outside scope of suit, whether can be in- 
corporated in decree —Consideration for compro- 
mise 56 

Registration — Matter extraneous 

to litigation 377 

— — •'Suit for annulling, grounds for 

— Trmtee and cestui qne trust, re-open mg of 
accounts settled hetiveen. 

A plaintiff who knows all the facts of his case and 
deliberately compromises his suit after taking 
independent advice cannot get the compromise 
annulled. 
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compromise — concld. 

A compromise cannot be annulled simply because 
after it whs effected one of the parties dealt with 
a jiortiou of the pro])erty in such a way that the 
utatim quo could not be restored. 

To re-open an account settled between a trustee and 
cctftui quo trnsly sotno objection in substance must 
be shown, some error in the account must bo 
established. C « Brjoy Krishna Majumdar v. 
Dwarika Krishna Majumda r 218 

— Will — Construction 313 

Confession — Care necessary in recording con- 
fessions— -Questions as to ill-treatment — Magistrate’s 
satisfaction as to voluntariness of confession — 
Statements in confession inconsistent with medical 
evidence 833 

— in Police custody — Retracted, value 

of 526 

— — Retracted confession' -‘Value of con- 

fession against co-accused. 

The net result of authorities on the value of con- 
fessidns seimis to be this* 

(t) That it is not tllegal to base a conviction upon 
the uncorroborated confession of an accused person, 
provided the Court is satisfied that the confession 
w'as voluntary and is true in fact; 

(ii) that, from the point of vieiv of legality^ pure 
and simple, the fact that a confession has been 
retracted, is immaterial; 

{iu) that the use to be made by the Court of a 
confession, whether retracted or not, is a matter 
mther of prudence than of law, tho business of the 
Court being to make up its mind, in accordance 
with the dictates of common sense, whether it is 
safe to believe tho confessioiFor not; 

(ir) that experience and common sense show that 
in the absence of corroboration in material parti- 
culars, it is not safe to convict on a confession, 
unless from the peculiar circumstances in which it 
was made and judging from the reasons, alleged or 
apparent, of the retraction, there remains a high 
degree of certainty that the confession, notwith- 
standing its having been resiled from, is genuine; 

(v) that when it is a question of using a confes- 
sion against a co-accuscd of tho person confessing 
and the Court would not be prepared to accept tho 
confession j)er .sc as sufficiout tho corroboration ought 
to bo of the kind that not only confirms the general 
story of the crime, but also unmistakably connocts 
the said co-accused with the crime. P* .Tawan v. 
Emperor, ‘-^64 P. L. R. 19.4; 30 P. R. 1914 Cr,; 60 
P. W. R. 1914 Cr.; 15 Cr. L. J. 026 634 

Consideration, admission of — Onus of proof— ~ 
Receipt of consideration in deed--- Presumption. 

Whore a mortgage-deed is proved to have been 
executed and the document contains an acknowledg- 
ment of the receipt of tho consideration, it is a 
strong prima facie evidence that tho consideration 
bad been actually received, and is ovidenco not only 
against the mortgagors but also against persons 
claiming under thorn subsequent to the date of the 
mortgage. Tho >)resumption, of course, can be re- 
butted, and the mere fact that a Court was not 
satisfied with the evidence which the plaintiff ad- 
duced in addition to the acknowledgiqent would not 
absolve the defendants from producing evidence 


Consiaeratlon — concld. 

to show that noth withstanding tho acknowledgment 
in tho body of the deed there was no consideration 
ill fact. At llAumr r. Sita Ram, 12 A. b. J. 800; 36 
A. 478 426 

Barred-debt — Plea of set off — 

Written statement necessary 36 I 

Contract of suretyship — Mere 

recommendation for loan, whether sufficient con- 
sideration 726 

■ Ejectment— Trespasser —Plead- 

657 

, jiroof of — Onus 924 

Registered sale-deed -Proof of 

consideration— -Vendee to prove consideration 538 

— Rent — Relinquishment of por- 
tion of claim 741 

Construction of deed 936 

- - — of StStUte — Mortgaffo-dooil 

641 

Will — Coinpromisi* 313 

Contract, construction of 171 

- — , essence of— Mortgage — IVincipal and 

interest a< specified rate jiaid out of profits 302 

— Minority, ])lea of 648 

Principal and agent — Agent buying pro- 
perty with principuVs money -Liability to account 
When an agent uses a debt due to his principal in 
order to obtain valuable property for himself, he in 
fact realises that debt for and on behalf of his princi- 
pal and is liable to account forth© same. A, BiRDAn 
r. Kishori Lal, 12 A I^. .T. 463 88 

Of sale — Promise to deJicer on certain 

date— Accident excepted - Accident due to promisor’s 
negligence— Promisor, liability of. 

Where a contract of sale of rice provides that in 
caso of accident to machinery, the vendor would bo 
exempt from liability for failure to deliver the rice 
on the promised date, he cannot take advantage 
of the saving clause on the happening of an accident 
if it is caused by his own negligence. L« B. Moosa- 
JEE Ahmed & Co, r. Bun Swke Roon & Co., 7 L. B. 
K. 105 924 

Piirf Club Sweep tickets — Confederacy 

buying tickets — One member of confederacy selling 
half his share— “Public policy —Nature of transaction 
— Legal. 

Eleven persons joined as the ‘Bhatiana Confederacy’ 
to buy jointly six tickets in the Calcutta Turf Club 
Sweep on the St. Leger of 1912. Arrangements were 
made by B, the defendant No. 2. The Confederacy 
drew a horse which won the 3rd prize in the Sweep. 
The money was duly paid to B who promptly distri- 
buted it to the various sharers, including Q, the de- 
fendant No. 1. It appeared that Q, knowing that the 
Confederacy had drawn a horse, had sold half his 
chance to tho plaintiff. Hence the plaintiff demanded 
half of Q’s share from B, who declined to recognise 
the transfer and paid 0 in full. Q declined to pay any- 
thing to tho plaintiff, who sued both B and 0 for 
recovery of half tho share of Gf: 
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Cont ract- concid. 

Hel(^, (l)that the ajyrccment between the plaintiff 
and G was in effect one to sell for a fixed amount a 
definite article of which the value w'as indeterminate 
at the time and in this respect it did not differ from 
many other contracts of sale except perhaps that the 
marjifin of possible value was nnnsually largo; 

(2)thatthe plaintiff was entitled to a decree against 
G but B was not liable at all. P, B. A. Gough v. 
}l. B. Benehan, 268 V. L. R. 1914 355 

Contract Act (IX of 1872), ss. 2 (O), 

127 — Contract of t>urefyshtp — Coiisulernfiou mast 
he good and valnahlc -Mac recommeadation for 
loany ivhether sufficient — Consideration. 

A mere recommendation by one party to another 
to lend money to a third party does not render the 
first party liable as surety for the loan if given. 

A consideration must be “good” and “ valuable.” 
1VI« Muthukaruppa Mudali V . Pi. Mu. Kathappu- 
DAYAN, 16 M. L. T. 194; 2? M. L. J. 249; (1914) M. W. 
N. 700 726 

SS. 9,70 — Medu'ul fee- Imptml 

contract — Reasonahle amount. 

In the absence of an express agreement for pay- 
ment of fees a medical man is entitled to a reason- 
able remuneration to bo fixed by the Court. U* B« 
Hodgkinson Lack v i\ Gallagher, U. B. R. (1914) 
II, 19 777 

— [0 — Undue injiucnce — Un- 

conscionable bargain not enforced- Compound interest 
at Bs. 30 pel cent, i educed to simple interest at 
Rs. 18 per cent. 

Where a debtor, wlio was an expectant heir 
and a very inefficient clerk in a Court, w'cnt on 
executing securities at the very high rate of interest 
of Rs. 30 per cent, with the result that the sum 
originally advanced accumulated in the course of 
about 20 years to more than twenty-fold 

Held, that the irresistible presumption was that 
this was du(‘ to the creditor’s undue influenco 
within the terms of section 16 of Act IX of 1872 
and that the bargain being unconscionablo, was not 
enforci'able by a. Court of Justice which is not 
simply a blind and humble in.striiment of the creditor 
to plunder the debtor. 

Accordingly the Chief Court allowed Rs 18 
])er cent, simple interest on flic principal sum 
from the date of the loan to the date of institution of 
tlie suit, with further interest at 6 per cent, on the 
amount thus decreed from the ilate of institution 
to the date of realisation. P, Nasir Din r. Balla 
Mul, 64 P. W. R. 1914; 14d P. L. R. 1914 7 I 9 

S. 17 789 

' S» 23 — Agrennents to stifle prose-- 
cutwn in 'lespert of offenee of public nature^ lalidity 
oj — Compromise in lespect of offences of public 
riatuie but iiivolvtug civil liability to injured party, 
validity of. 

An agreement to stifle a prosecution in respect of 
an offence of a public nature is against public policy 
and illegal. Agreements of that class, being founded 
upon the suppression of criminal offences, have a 
tendency to subvert public justice, and it is a well- 
recognised rule that a person who has a public duty 
to iierform should not bo allowed to cause public 


Contract Act-contd. 

injury in order to make a profit for himself. But 
there is no obligation on a person to forego his private 
rights and in all offences which involve damages to 
an injured party for which ho may maintain an 
action, it is competent for him, notwithstanding they 
arc of a ]mb1ic nature, to compromise or settle his 
private damage in any way he may think fit. 

Where the consideration for a promise is to abstain 
from or witlulraw a criminal iiroscciition for a non- 
compoundablo offence, the promise cannot he (‘iiforccd. 
But ill cases like those of criminal breach of trust or 
cmliezzloment wdioro there is always a civil liability, 
a bond can be taken in acknowledgment of that 
ci\il liability, provided the stifling of the prosecution 
forms no part of the consideration. O* Lachman 
Das 1’. Narain, 17 O. C. 213; 1 O. L. J. 563 409 

— — 8a 23 — Landlord arid tenant — Suit 

for ejectment — Compinmise — Landlord nn'thdraicing 
his suit in consideration of tenanV s executing a promis- 
sory-note — Consideration, whether laiiful. 

A zemindar sued a tenant for ejectment. The 
tenant pleaded that he was an occupancy tenant in res- 
pect of the holding, being the heir of the last tenant 
under the Tenancy Act. I’he suit was compromised. 
The zemindar withdrew the suit acknowledging the 
defendant to 1)0 an occupancy tenant. The defendant, 
on the other hand, executed a promissory-note for a 
sum agi’ced to bo paid by him in consideration of tlio 
withdrawal of the suit 

Held, that the consideration of the promissory-note 
was not unlawful or opposed to })ublic policy. A* 
Ram Kirpaj. v. Gaya Dat, 12 A. L. J. 331 80 

S, Lease fu) farm and sale uj 

diugs — Agreement by lessee to transfer portion of 
proJits 01 losses resulting from lease — Civil Procedure 
Code {Act V of 1908), 0. XX, r, 16 — Preliminary 
decree, discretion of Court in. passing. 

Where the jiailics laid agreed to start a business 
in partnership and to eoiitribiito capital therefor and 
to divide the jirofits and losses in fixed shares and a 
lease for the farm and sale of drugs was acipiired 
in the name of the plaintiff after tlmt agreement had 
been made 

Held, that the agreement was not illegal. 

The rules on the subject which liave the force of 
law lay down no more than that the Government 
refuses to recognize any person for the purposes of 
management of the realization of the Government 
demand other than the p(‘rson or j^ersons named as 
lessees. There is nothing in the rules to prevent a 
lessee agreeing to transfer a portion of the profits or 
losses resulting from the lea.se to a third party. 

Under Order XX, rule lo, Civil Procedure Code, 
it is within the discretion of a Court cither to pass 
or not to pass a preliminary decree and a Court makes 
an improper use of tliia discri'tion if it passes a 
preliminary decree for the determination of points on 
which the parties had already agreed. Ot Musam- 
mat Merha v, Kunuan Lal, 17 O. C. 193 146 

8. 25 89 

— S. 25 — Burredilebt — (Jomtdemtwn 

- plea of set-off — Written statement necessary, 

A barred debt is a valid “consideration” for a pro- 
mise to })ay under section 26 of the Indian Contract 
Act even if the promisor did not know it to be 
barred on the date of the promise, 
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No plea of «ct-off can be miseil without tiling? a 
written statement. M. Mrs. C. Simon r. Arogia* 
SAMI PiLLAi, 16 M. L. T. 122 36 1 

s. 30- 'CohtrnH to pf/w dijferrneeit 

— Actiml delivery cithn' ej'cluded or opttonal-— 
Wngering contract. 

Contracts in which only differences are payable 
and delivery is either e.\cluded or optional, are wager- 
ing contracts within the meaning of section 30 of 
the Contract Act. C* Baldeodjss JiAsANTfiAT.L r. 
LoLir Muhun Nandy 747 

S. 80 — (irain-j^if ynrchased 

through commission agents — Resold by same agents — 
Intention of ijurchasers to re-sell it — TransaetioVy 
lohetlier gambiiny. 

A grain-pit which in fact existed with its contents 
was originally purchased hy the plaintiffs. It was 
sold to various persona and eventually was purchased 
by the plaintiffs as commission agents on behalf of 
the defendants. Subsequently the defendants being 
unwilling or unable to pay the purchase-money, the 
grairf-pit was rc-sold by the plaintiffs at a loss. The 
probabilities, to the knowledge of the plaintiffs, were 
that the defendants would re-scll the contents of the 
grain-pit through the plaintiffs as commission agents, 
getting the l^nelit of any rise in prices and 
suffering any fall. The plaintiffs sued the defend- 
ftiitb for loss in price and commission 

Heldj that the plaintiffs were not prevented by the 
pi'ovisions of section 30 of tlie Contract Act from 
recovering the moneys which they had to pay to the 
vendor of the grain-pit. A* Bisheshak JIayal e. 
Jawaia Prasad, 12 A. L. J. 817; 36 A. 426 415 

S8. 59, 60, 61 560 

Si 63 — — Relinquishment of 

iwiiwn of claim— Consideration ^Madras Estates 
Land Act ([ o/1908>, «. 26. 

Where a landlord agreed to collect from his 
tenants half the amount of the rent due for certain 
^adis and then filed suits to recover the full 
amoxiDt: 

Held, that he could not recover the full amount 
as under section 63 of the Contract Act no con- 
sideration is necessary to forego a portion of the 
rent payable, 

Section 26 of the Estates Land Act tloes not exclude 
the operation of the general law as to considumtion 
embodied in the Contract Act. |W. VEOACitADDA 
Mudaliah V. ►Sivapebumal Mudali, 16 M. L. T 184 
„ „ 741 

■ -.11 - 55 ^ 09f 70 — hnjprovemvnt — 

Benefit conferred without knoiclcdyc or consent — 
Contribution^ right of. 

A person should not be made liable to pay fur a 
benefit conferred on him without his knowledge or 
consent, without ^'ving lum an option of declining 
to accept the benefit, inasmuch as no one can be said 
to enjoy a benefit which he gets without any 
option of rejectingoraccepting it. But the acceptance 
or rejection should not precede the amferriute of 
benefit. 

Therefore, by putting np a mas<>nry dam across 
a river and thereby increasing the flow of water 
other riparian owners a zemindar cannot claim 
^oxitribution from them for the improvements effected 
hixDi unless they are given an oppefiftnnity of ac« 


Contract Act— conta. 

copting the benefit and they adopt the benefit with 
that knowledge. M. Bajah or Pitta pur r. Sm^R^ 
TARY OF State, 16 M. L. T. 376 783 

s. 70 — Co-sharers — One co-sharer 

recovering property from trespassers, whethei entitled 
to claim share of eJoi>cnses iroui his co-sharers. 

If one of the several co-sharers, without the 
authority of others, spends some money onrccovering 
by litigation their joint property from a trespasser 
he is not entitled to claim contribution from them. 

Section 70 of the Indian Contract Act is inappli- 
cable to such cases. P« Dun la Singh r. Khazan^ 

61 r. H. 1914, 267 P. L B. lOlt 542 

S. 70- Improvement — Benefit 

conferred without knowledge or consent— C mi 

bution, x*ight of 783 

S, 70 — Medical fee — Implied 

contract— Beasouable amount /77 

S. 74 560 

9. 74- Interest— ■ Venal rate, -when 

a wauled. 

VV'here the alleged |>etiul mto is a common rate of 
interest in everyday transactions, the Court would 
be justified in awarding it instead of giving a hmer 
rate. M. Vadlamannathi SRiNivASADiKSHiTtM^u e. 
Bamkra Bang AY ya, 1 L. W. 903 702 

s. 107-d/h* r giving notice under 

the section, whethet seller hound tiM folUno the pio- 
cedurc of sectionSellcr obtaining higher price by 
.'celling later than date of breach. 

The words of section 107 of the Contraet Act 
are permissive and not compulsory. Therefore, a 
seller of goods, win) gives notice of his intention to 
rc-sell the goods in pursuance of the pi-ovisions of 
section 107, is not bound to cany out such intention 
and can change his mind if he likes. 

If on the date of the breach of a contraet to buy 
goods the ]»rice of goods is lower than at a later date 
when the seller sells them and realizes a higher 
price, he is bound in claiming damages from the buyer 
to account for the higher price obtained by liiin. 
L. B. Jamal, A. K. A. S. r. Moola Dawood Honh & 
Co., 7 L. B, B. 262 799 

. — . Sm 113 — Implied warranty — 

Liability of commission agent. 

A commission agemt buying goods for bis employer 
is on tlie same footing as regards him as the vendor 
and is, therefore, bound by nn implied warranty 
that the gocnls supplied arc of a certain (Umomiim- 
tiou. L. Bm Govindasawmy Pilday r. Koolayappa 
Rowthkr, 7 L. B. B. 110 927 

1 27-* 'Contract of suretyship 

• Con side mtioii 726 

s. 151 — Bailer, care to be taken 

by—Oidinary prudence— Point of law. 

Where plaintiff entrusted defendant with money, 
which the latter placed along with bis own luonoy 
in a box which was left unlocked, and on the money 
being lost the plaintiff sued for recovery; 

Held, (1) that the defendant was liable, as he did 
not take that amount of care as a man of ordinary 
prudence would have taken of his own money; 

(2) that whether the inforonco that ordinary 
prudence has been exercised has been drawn from 
the facts found, is a point of law justifying inter- 
ference on second appeal* Ml* Nagalikua 
V, KaYABOBAKA CHkVTIAB 939 
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Contract Act— ooucui. 

88* IS 1 1 I S2 — Goods rut niifteil 

to Railway (lompany destroyrd hy fire — Liability of 
Company — Barden of proof — Negliyrnce, amount and 
quantity of -Ge nr nil principles. 

When any oiio has oih-rustiMl ffoodB to a railway 
t’onipaiiy for i*arriaj?o uinl tlio«e goods aro lost, 
damagod, or dostrovod wliile in the possession anil 
under the control of the railway, the fact of tin* 
loss, damage or destruction is enougli to cast upon 
the company the burden of ]»roving that that loss 
was not due to any negligence on its part. The 
standard of negligence is given in sections 151 and 
152 of the Contrai’t Act, but no gimeral rule 
universally applicable can bt* laid <low’u as a rule of 
law deiining the amount and fjunlity of the ]>r<K»f 
in every i*ase which w’ill ilischargo the railway corn 
pany's onus. 

The general principh's deduciblo from the analysis 
of leading cuaea on the subject, Innvcvcr, are- 

(а) that wliere a bailee cannot assign the cause of 
loss, he may always give evidonc** to prov<‘, if he can, 
that, although unknow n, the cause must have been 
external to liiniRclf and bcvonil his control; 

(б) failing that, to exonerate liiiubclf he would 
have to prove that while unknow'ii and in all pro- 
bability attributable to himself, the cause was of 
such a nature that lie could not have foreseen and 
]U’e vented it by taking all reasonable care and 

precautions. 

Whore a raihvay company is sued for destruction 
of cotton goods by fire, In'tore it can be exonmiitcd, 
it has to satisfy the Court that, while the goods 
were in transit and under its exclusive control, it 
took every propei precaution, not onlj in the packing 
of the goods, but in the management of their 
numerous dangerous and unruly machines happening 
to come into close proximity w'ith tlie goods, to huv'e 
rendered any mishap of this kind iinjiossible but for 
tlio iuterveiitiou of some wliolly novel and iinprcveiit- 
able factor, wdiicli they could not with reason have 
hemi called upon to auticipati' uixl guard against. 

Where the defend ant-conipauy admits that it is 
not aware of the cause of the loss, damage, or 
destruction, it is not on th.it mere pleading u> bo 
held answ’crable. B. UiK.ii Khetsey k Co. i. H. U. 
& 0. 1, Kv. Co., 1(1 Bum. h. K. 167 24 1 

S. 152 -Goods I'litrusted to 

Jlailway Company destroyed by (ire -Liability of 
Company^ 24 1 

S, 153 —^Pintnorshipi dif^solution 

of —lletuenient of one partner — Date on a Inch dis- 
HoUition takes rfirct -Statement in pleadings — Admis- 
sion. 

A partnersbip.at-will is dissolveil from tiie date on 
which one of the partners retiiTs; it is not neeessarj’ 
that the retiring pai'tner should send a notice of his 
iiitoution to retire,- it is enough if the partnership 
did not do any business with the outside jiublie from 
the date of his rofciremeut. 

* A statement in a plaint or written statement 
cannot bo eonstriicd as an admission to di.s}H?n8o 
with further proof. It is only a statement of tho 
oaso upon which tho parties iiitond to vv\y and 
prove at tho trial. IVIt KuhtAprA Chbttv v. Bub- 
BAEAYA CHlsm 22 


Contribution — Decree for mesni* profits — Joint 
tort-fc‘asors, liability of 72Q 

Hght of 703 

Contributories. Sre Companies Act. 

CO**Stl SirerS t Inc co-sharer recovering ])roj)orty 
from treHpas.scrs, whether entitled to claim share of 
expenses from hi.s eo-shurers 542 

Court-fee - Smt for possession of colony lami 

Court Fees Act (VII of 1870), s. ^ 

Cl. ly--.Sh//As Valuation Art ( Tii of 18«7), ,s. 8 — 
Suit Jor drrlarafonj and ronsrifurniial ndirf —Uiffd. 
cut i ‘luations girrn -Plaint i rfu i nrd Jor nmendincut 
Ihgla-r inlnatiun elected bg phmitiff—RajJif to 
f / lim fh d Court-fee .should be Jin' loner amount. 

A suit tn deel ire a l)omI voul contained ahso a 
prayer for consrqnenfi ,l relief that it should be 
cancelled. Tho reliefs were dift’erentlv \silued. The 
jilaint w-.as returned for amendment aiid the iiiaintiff 
being asked to jiiit a single valuation for both the 
reliefs, chose the Idglier valuation and paid Court-fee 
tlieri‘on. 

Held, that, reading .section 7, clause 4, of tlie Coiwt 
Fees Act and hi'ction 8 of the Suits Valuation U‘t 
together, It was not open to the plaintiff to ask * in 
revision that he should have paid Coiirt-f(‘e on tho 
lower valuation M. Kkisiixa Mam.aii v. Secretvry 
OF State, (1914) M. W. V 767; 12 iAI. L. T. .516 375 

Art. i,sch.n,®ArVnr 

<>; 1.(08), 0. \ll (.11 (b)~-DeJtcwiKij m Cnuit./n.^ 

-Plninl tu be i ejected— Cush aicnnM not to be 
excess ice ^ 

Tlio plaintiff siii'.l on a stamp of Rs. 10 for a dcolara 
lion that a reU.n8..-<Ioo.l Uo,nt,hkh,t,) oxociited hy 
lum ... iavonr of Ins brother and subscqnontU- 
iViro>t..'re<l be considored oaiicollod, Timo wna 
qran «l lor makmK np the dolieieney in Court-fees 
«hieh was not made up, and the suit was, thei'e’ 
tore, dismissed ’ 

lleld, (I) th.u the plaintiff was bound to stau.,. his 
plaint <«; clo.em with r.-ference to the amount wha 

n'lied“ ",1; 

12) that in eaw of the refusal of the i.lainiiff i,. . 
the ivqunrd Coort-fee, tho proper order to pass was 
one lor ri-jeetion ot the plaint under rule Jl t;i r 
tinier Vll of the Cale of Civ, I Procedure ^ ^ 
Where a plaint is rejected at an early stao,. 
tlie trial, there is no justification for aUoi>inir 
excessive costs to the defendant, especially wh'^ 
the iwri ics have been endeavouring np to thL 
of the trial to come to terms by .T 

nieiit. P. Nansk Ciu.Ni, r. JiwAN Mal p 
1914. 237 P. L. K. 1914 ’ 

— tiuite ruliiotioH Act (Vu ,T 

(not .,/ enit- Jurisdiction — Comt-fiee- tJecl * 

and jmssession, suit for DecU, ration, whftlj, anJa 
Inry to prayer Jor imssession. ^ 

A buit for(l) a declaration that ueertuLt 
of no legal effect against tho plaiutiffs or ^ 

properties in their hands.«a"(2)Xsln5;;:;;^;:“ 
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Court Fees Act— conta. * 

of those properties which had been sold, in execution 
of tho decree, is a suit for declaration with 
possession as a consequential relief, inasmuch as 
possession is not asked for on any otlier j?round 
than that the decree in execution of which it was 
lost should be declart'd invalid. Therefore, Court- 
fee is payable only for the relief regarding posses- 
sion, and no separate ad valorem fee is payable on 
the amount of tho decree in respect of which tlie 
declaration is sought. 

Scope of sections 7 (ivj (c) and 7 ((')y Court Fees 
Act (VTI of 1870), discussed. Rajagopala 

NAIDU V. ViJAYABAGHAVALU NaIDU, 1 L. W. 824 683 

s. 7 tv)- —Suit for poaseasioib 

hy tenant against landlord and another person claim- 
ing to he tenant — Court-fees — Value of subject-matter 
— Value of relief sought. 

A suit for recovery of possession of land of which 
plaintiffs claim to be tenants, against the admitted 
landlords and persons who also claim to bo tenants, 
is governed by the Court Fees Act, section 7 (i ), 
and the value of the subject-matter of the suit is tho 
value of the relief sought as stated in the plaint. 
Thb suit is not covered by tins paragraphs (a) to d) 
of the sub-section, as their effect is confined to lantl 
in respect of which revenue might be paid, which 
it could not bo in respect of the land in suit regard- 
ed as lease-hold land C* Ham Ekbal Kingh r. 
Baldeo Singh, 19 C. L. J. 418 507 

— r.7(v)^ C) — Suit for posses- 

sion of land forming garden — to land re- 
venue — Ma rket- val ue. 

In a suit for possession of land forming a garden, 
though assessed to land revenue, the valuation for 
Court-fee is governed by section 7 (V) (ej, Court 
Fees Act, and is not to be arrived at either for Court- 
fee or in ascertaining jurisdiction by the artificial 
thirty times jama rule. P. Bhag Bhari r. Jawauak 
Singh, 71 P. H. 1914; 241 P. L. R 1914; 155 P. W. H. 
1914 545 

— 8.7(11) (CC) 975 

s. 12, els. (I) and ^2> 

— Question of Court-jees — Decision of first Court 
final — Appellate Courts when can i e-open. 

Under section 12, clause (1), of the Court Fees Act, 
a decision on the question of Court -fees by the Court 
of first instance is final between the parties though it 
can be rc-opened by the Appellate Court itself under 
clause (2) of the section only in the interest of 
revenue. M. Tekana Kavandan v. Aligiri 
Kavandan SOS 

Sch. l,Art. I 435 

Sch. i, Art. I — Suit for 

possession of property — Plea raised that plaintiff 
cannot succeed without paying defendant's dower- 
deht — Suit decreed without condition of payment of 
dower-deht — Appeal — Subject-matter in dispute — 
Court-fee — Decree. 

^ In a suit by the defendant’s deceased husband’s 
sister for possession of certain property, tho defend- 
ant denied^ the plaintiff’s title and also contended 
that the plaintiff could not succeed without paying 
tho defendant’s dower-debt of Rs. 80,000. The lower 
Qonrt decreed the plaintiff’s claim, holding that she 


Court Fees Act— concid. 

w.is entitled to succeed ov(m if the defendant’s dower 
was not paid. The defendant appealed paying the 
same Court-fee as tho plaintiff had paid on the 
plaint: 

Jfchf, that us the amount or value of tho subject- 
matter of the appeal was not more tlian tho 
value of the property which the plaintiff was seeking 
to recov’er and possession of which tho defendant 
was seeking to retain, the defendant was not liable 
to pay Court- fee on tho sum of Rs. 80,000 which she 
claimed as her dower-debt. 

Hdd, also, that without payment of any Coiirt-fco 
on the amount of dower-debt claimed by the defend- 
ant, the Court could grant to tho plaintiff a decree 
conditional on payment of whatever may bo found 
due to the defendant as her dovvor-debt. A. Haidabi 
Beg AM V. (tUlzar Bano, 12 A. L. J. 481; 36 A. 322 

395 

Sch. II, Art. 17 (3) 

435 

Cow sacrifice — Miibammadan’s right to sacri- 
fice cattle 908 

Creditor, right of 384 

Criminal Procedure Code ^Act V of 
1893 , SS. 4, 190 (I) <C - statement that 
certain person keeps common gaming honscy whether 
amount.^ to '^complaint" -Bomhay Prevention of 
Gambling Act (IV of 1887^, 6 — Wai ratify issue of. 

A statement made before a Magistrate, with tho 
object of inducing him to take action under tho 
Bombay Provontion of Gambling Ac^t, that a certain 
person keeps a common gaming house, does not 
amount to a “complaint” within the meaning of 
section 4, Criminal Procedure (’ode. 

A Magistrate not empowered to tako action 
under section 19C (1) (c), Criminal Procedure Code, 
cannot be said, by mendy issuing a warrant under 
section 6 of tho Bombay Prevention of Gambling 
Act, to have taken et^gnizanco of a case till it is 
brought up before him for trial. 8. Hotu r. FiM- 
perob, 8 S. L R. 66; 15 Cb. L. J. 657 S85 

, _ S, 17 — Power of District 

Magistrate to distribute worhy whether can be dele- 
gated. 

Section 17 of the Criminal Prooodui’e Code doQs not 
empower a District Magistrate to pass on his powers 
of calling up cases from subordinate Courts and 
re-distributing them. The distribution of business is 
confined to the District Magistrate and cannot be 
exercised by a Magistrate in charge of a Sub-Division 
or by a senior Honorary Magistrate. Therefore, the 
order of a District Magistrate authorizing or directing 
the senior Honorary Magistrate to distribute work 
among other Honorary Magistrates is ultra vires. A» 
Bal Kishun V. Sipaui Lal, 12 A. L. J. 803; 36 A. 
468; 15 Cr. L. j. 584 336 

SS. 107, 250 - 

** Offence'' — Order for compensation, whether can be 
made against a petitioner under s. 107. 

In view of tho definition of tho word “oflonoe’’ in 
the Code of Criminal Procedure, a person in respect of 
whom information has been laid before a Magistrate 
to the effect that he is likely to commit a breach of 
tho peace or is otherwise liable to tho provisions of 
section 107 of the Code, is not a person accused of 
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any olfenco. Therefore, an order for payment of com- 
pensation cannot bo made against a man wlio has 
potitionod a Magistrate to taho action under section 
107 of the Code. A» BiNioiAntAL Prasai> IUi v . 
Lal Biiiari Rai, 12 A. L. J. 508; 30 A. 382; 15 Cr. L. 

J. 57« 330 

s. 107 — Secunfy to Jeepp 

the ppacp Srrfu'h apprch funded from oppodfe party 
one party exercinen his light, 'irhether ground foi 
demanding security. 

No security to keep the peace can bo demanded 
from a party, simply because the opposite party 
would commit such breach if the former party would 
exorcise his right. M* V. Desikachari, In re, 15 

C’B. li. J. 661 9fi9 

8S. I 18, 123 — Failure 

to fnrn{.di seenrity for good behaviour-- Solitary 
confinewenl for rigorous imprisonment, sentence of, 
whether can he pa.s.'icd. 

A Magistrate, while ordering rigorous imprisonment 
under section 123 of the Criminal Procedure Code for 
failure to furnish security for good behaviour, is not 
empowered to order a portion of the im]»risonnient 
to bo spent in solitary con(iTiemcnt. A- Kunoan r. 
Rmpkror, 12 A. Ti. .r H23, 38 A. 495; 15 Or. L. J. 616 

528 

S, 123 128 

- ss. 130, 397 -fm- 

prisonnient in default of giving seen rity for good 
behaviour, whether imprlsoniwnt ivithni meaning of 

s 397. 

When a person is committed to prisou under sec- 
tion 123 of the Criminal Procedure Code, he is not 
undergoing a sentence of imprisonment within tho 
meaning of si'ction 397 of the Code. 8« Kmperor 
V. (tIIulam Ali, 7 S. L. R. 203, 15 Cr. L. J. 592 344 

S. 145 — Costs ordered by 

one Magistrate —Snecessor, whether competent to assess 
— Death of paity in whose favour order is made — 
Application by deceased* s son for assessment of costs, 
whether entertainahle Procedure —Interpi'etation — 
Power of Courts to invent rules. 

The Code of Criminal Procedure contains no special 
provisions for bringing on record representatives of 
accused parties. All that the Court has to see 
is that the appeal or application has not abated 
by reason of the death of one of the parties. 

The successor of a Magistrate, who decided a case 
under section 145, Criminal Procedure Code, and 
directed a party to pay his opponent’s costs, has juris- 
diction to assess the amount of costs. 

Per Sadnsiva Aiynr, J . — Courts should always loan 
in favour of tliat view of the law which would enable 
a party who has got an order in his favour to obtain 
the fruits of that order, and not in favour of highly 
tochnioal objections which render tho Court’s order 
infruotuous and a mere piece of waste paper. 

Courts have the power within reasonable limits to 
invent rules of procedure for this purpose when the 
Legislature has not enacted such rules, unless the 
Legislature prohibits them from doing so. M« SuB- 
BiAH Servai V. Chokkalinqa Thbvan, 16 M. L. T. 
248; 16 Cil. L. J. 676; (I914) M. VV. N. 790; 27 M. L. 

J. 618 1004 
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8. 1^3— Finding an to 

possession essential — Civil Court* $ view, whether con> 
elusive. 

’I’he decision of a Civil Court on the question of 
possession is not conclusive in proceedings under 
section 145, Criminal Procedure Code. The Magis- 
trate must arrive at his own finding. IVIa Anna- 

SAWMY Aiyangar V. Muthukumara Pillai, 26 M. L. 
J. 235; 1 L. W. 302; (1914) M. W. N. 324; 15 Ca. L. 
J. 207 991 

— — SS* 145, 435 — Magis- 
trate*.'} order — Finality of jurisdiction — Revision. 

A Magistrate’s order under section 145 of tho 
Criminal Procedure Code cannot be interfered wdth 
by the High Court in revision. A* Syeda Khatun 
r, Lal Singh, 12 A. L. J. 344; 36 A. 233; 15 Cr. L. J. 
572 324 

s. 145 — Order on merits' 

— Revision. 

In a case under section 145, Criminal Pro- 
cedure Code, when the Magistrate has, on perusal 
of the written statements of the parties, decicjpd 
that the possession of the first party was of an 
agent and that the* 2nd party, the principal, was 
entitled to possession- 

Held, that the decision being on tho merits the 
High Court will not interfere in rensioii. M* 
Vaidyanatha Tver v. Suppalu Ammal, (19 4) M. W. 
N. 795; 15 Cr. L. J. 669 997 

ss, 146, 147 — Joint 

jios.session of pa rties — Attach ment — Ju risdiction. 

A Magistrate after finding that both jiarties are in 
joint jiossession of properties in dispute lias no juris- 
diction to jiass an order of attachment under section 
146 of the Criminal Procedure Code. 

Per 8esliagin Aiyar, J . — Whore both parties have 
been in joint possession and are still prepared to 
commit a breach of the peace by trying to oust each 
other, it will not be in the interests of preventive 
remedy that both should be maintained in possession. 
M. Muhammap Koolayappa v. Abdul Khadhir, 27 
M. L. J. 169; 15 Cr. L. J. 572 324 

S. !47 324 

147—i2i5'A/ to enter 

temple to perform knmbabhisbekam ceremony, whe- 
ther right to immoveable property— Danger oj breach 
of peace, finding asto, whether necessary. 

A right to enter a temple and officiate at the 
humbabhishekam ceremony; whenever it is necessary to 
perform it, is a right “to immoveable property” within 
the moaning of section 147 of the Code of Criminal 
Procedure, 

Section 147 of tho Code of Criminal Procedure 
does not require a Magistrate to formally record 
a proceeding that there is in his opinion danger of 
a breach of tho peace. M. Chidambara Gurukkal 
V. Sbnooda Gounden, 16 M. L. T. 427: 27 M L J 
687; 16 Or. L. J. 671 999 

SS. 164, i57 630 

ss. 161, 162 978 

— p, 164 — Confession — 

Care necessary in recording confessions— Questions as 
to ill -freatinent— Magistrate's satiifaxition as to 

I'olunfariuess of confession — Statements in confession 
inconsistent with medical evide^ice. 
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Criminal Procedure Code— coutd. 

Great cart' and circnnispccH^iii aro necessary 
in re<’ordinj? a coni’cssioii nndcr section UU*, Criminal 
Profcilnre Code. It is necessary to record the ques- 
tions put to the accused to ascertain wliothi'r the 
confession Mas voluntary, to tell liim that afttu* 
his confession h(' mu’U not have to ^ro liack tf> 
Police custody, to warn him of the constMjiience 
which will ensue if he falsely iniplit‘ates himself 
ill the hope of release and to ask him whether tlu» 
Police or an> otlu'r person has subjected him to any 
ill-tn‘atmeiit. 

No hard and fast ride can or shoidd la* laid 
don n as to th ' procedure which should he adopted 
when an accused person is placed before a 
Magistrate for the recordin'' of a confession under 
section 101, Criminal Procedure Code, hut it is not 
sutfieieiit to put one comprehonsive question 
as to the nature of the confession or to make 
a note at the comnieneeinent of the record of the 
eonfessioii that, the aceiiaed has been warm'd not 
to eonfess through any fear or indueemont and that 
the Police of tie* t}t 'tri have been removed from the 
Court nxmi. 

A Ma^tistrate ouj'lit, by imtting questions which 
occur to him, to make himself eouseieiitiously satisfied 
that the man is a free agent and the eonfessioii is 
voluntary and has not been procured by threats or 
inducements. 

Wherein a murder case this Mas not done h> the 
Magistrate recording confessions and they were 
ret ractial on trial ami th<* statements in tlu' con- 
fessions as to the manner in Mdiich tlio murder nas 
committed Mere ineonsistcfit m il.li medical eiidence, 
the accused Mere acquit! ('d O. Kandhai r HIm- 

cKROK, 1 0.1^ •). W; 15 Ck j.. .1 vm 833 

ss. 164, 195 (b) — 

Penal Code ( Art XLV of IftOO), lts2, iPH — bV/ac- 
fion to pr(n<orutr -Junsdirtion of NVssmas Jnthjr (it 
>.rt omde i*ant'tion leliere loirer Court not 'inhordhiafe 
^ (Jonfradicioi ij sfatemrnis ^-Idn nrtion for pnjinif, 
H'hen to he yi anted. 

A Sessions Jinlge has no jiirisdieiiou to quash, on 
apjU'al, a sanction granted by a Sub- Magistrate for 
an offence under section 182 of tlie Indian Penal 
Code if the latter is not “subordinate” to the 
Sessions Judge within the meaning of that term 
used in section 195 (b) of the Criminal Procedure 
Code. 

It is necessary that a Court granting sanction tor 
jirosecution under section 193, Indian Penal Code, 
in the case of <;oiitnidic'tory statomonts should l)c 
cm pov. erect to sanction prosecution in rc-spect of each 
of the statcmicnt said to be contradictor)* of each 
other. Wt llEPni Rami Reiuu v. Public Pbosecju- 

Tou OF ICuRNOOL, (1914) M. W. N. 'i’9iS; 27 M. L. J. 
588} 15 Ctt. L. J. 812 524 

s. 190(1) (C) 985 

S. 195 515 

ss. 195, 200, 666 

— • Complaint by public officer-— Pan rtion by su/periorf 
'H'hefher neremiry—- Fa 1 1 n re to examine romplavnunf, 
effect of^ Convict ion by officer i oncer ned in hia fmbhe 
capacity. 

Where a Cantonment Magistrate convicted the 

ncensed for obstructing the bailiff of the Canton- 
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Criminal Procedure Code— oontd. 

inont Small Cause Court in tho execution of a 
M^arrant iasuod by tho Magistrate in his capacity of 
the Small Cause Court Judge and no sanction for pro- 
secution was obtained nor was the complainant 
examined- 

Heldf (I) that failuro tn examine the complainant 
M'us not a sufficient reason for setting aside tho 
proceedings; 

(2) that it was open to tlie bailiff, a imhlic officer, to 
lilc a complaint without any sanction; 

(.3) that in issuing the n^arrant as a Small Cause 
Court Judge the Magistrate was concerned in tho 
matter only in his public capacity and M'as, there- 
fore, neither a party nor “personally interested” 
in the case Muthin the meaning of section 558, 
Criminal Procedure Code. 8a Muso r. Emperor, 8 
S L. li 41, J5 Cb. L. j. 849 977 

s. 195 

— Income-tax Col- 
lector, ivhethcr Reicnut Court. 

An Income-tax Collector is a ‘Revenue Court’ within 
the meaning of section 195 of the Criminal Procedure 
Code. B* PuNAM Chand Manek JjAL, In re, 18 
Bom L. R. 448, 15 Or. L. J. 581 333 

SS. 195, 439, 476 

— Snictioiiio piotiecute ictfhouf application —Proce- 
dure —Practice —Revisio'ii. 

Sanction to prosecute should not Ix' given under 
section 195 M'ithout an application. 

In the ahsonee of an application for sanction the 
Court may order prosecution under si'ction 470 
When, hoM’ever, sanction is given and the 
aggrieved party does not profi'r an appeal 
against the order, the Court will not interfere in 
re\nsion on a reference made at a late stage of the 
proceedings S. Emperor v , Nathu, 8 S. L. R. 21; 
15 Cr. L. j. 883 990 

88. 195 (b), 437 

Sanction refused by lower Courts — Jieviston. 

Nothing in section 195 of the Code of Criminal 
1’roci‘dure 3 iisrifies a High Court in ro-considoring 
in IX' vision the order of a Sessions Judg(‘ passed 
under clause 8 of tho section. 

The revisional jurivsdiction of the High Court can 
alMMV.v be oxerci.sed in order to prevent a gross and 
paljuihlc' failure of justice. It should not be so 
exercised as to make one ])ortion of the Code conffiet 
with unoth(*r or to give a nght of appeal where siicli 
right is delinitely excluded by tho Code. 

Therefore, where sanction to prosecute Mas refused 
by the trying Magistrate as M'cll us by the Sessions 
Judge on appeal audit was not shown that the orders 
of the Courts beloM^ had proceeded tqion clearly 
('I'lxiiieous ])riuciplch of law or wore likely to re.sult 
in obAiou.M failure of jiLstice, the High Court declined to 
interfere in revision A* Ausanullah Kitan r. 
Mansukit Ram, 12 A. L. J. 511; 38 A. 403; 15 Or. L. J. 
52K 350 

S, I9S — Saticfioi) tn 

prosecute- Belay in applyiiiy for sanctionf effect of — 
Discretion of Court. 

Where an application for sanrtion to proeecnto is 
n adeaftir gnat delay, tho C( art may Mcll exercise 
its diswetion in refusing the application. O. Ram 
Bakhsii V. CiiHOTW, 15 Or. L. J. 677 329 

$. 195(b) 524 
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— 8« 195 (6) — Applied- 

tion^ whether hy way of appeal —Limitation— Appli- 
cation hy Government after one year. 

An application under section 195 (6) of the Cri- 
minal Procedure Code is not by way of appeal aiui 
is not governed by the second Schedule of the 
Limitation Act. But it should be mdtle without 
unnecessary delay. [An application under section 
195 (6) made by Government after the lapse of a 
year was disallowed in this case.] 8. .Iiwatram 
Jhamandas e. Emperob, 8 S. L. R. 49j 15 Cb. L. J. 
1554 982 

s. 195 (6) — Sanction to 

prosecute — Application for revocation — Notice to other 
party, whether necessary. 

An application for the revocation of a sanction 
granted by the lower Court should not be disi)OBe<l 
of ex parte without giving notice to the person obtain- 
ing sanction or to the District Magistrate. U* B« 
Katan r. Nga Tin, 7 Bur. L. T. 205; 15 Cr. L. J. 571 

323 

; s, 195(6) —Sanction to 

prosecute — Sanction granted in appeal — Further ap- 
peal to High Court, whether lies. 
ilo appeal lies to the High Court from an order 
of a District Judge jnranting sanction to prosecute 
under section 195 (6) of the Criminal Procedure 
Code, 1898. A- Baban Barai v. Mata Prasad, 12 
A. L. J. 821; 3G A. 469; 15 Gb. L. J. 616 528 

s. 200 977 

— —I — I - sSi 2 1 5f 264— ‘Co/M- 

milment to Sessions for offence triable by Magistrate. 
A Magistrate competent to try and piss seiitonce 
ill a case, has no discretion to commit it to the 
Court of Sessiou. St Diwanichand v. Emperob, 8 
S. L. R. 23; Ij Cr. L. J. 664 992 

St 215 — No eiiden'Ce to 

Justify commitment — Accused entitled (o acguittal - 
High Court will lut quash such commit menf. 

When there is no evidence to justify a commit- 
ment, it is not open to the High Court to quash it. 

The accused is entitled to bo acquitted even if the 
case is one for fui'ther inquiry. 1VI« Sessions Ji’DijB 
oE Coimbatore, In re, 27 M. L. J. 593; 15 Cr. L. J. 6t)o 

993 

8. 228 630 

s. 233 — Tuo accused 

tried jointly for one offence —Power of Appellate 
Court to convict one of them of different offence. 
Where two persons are tried together and convicted 
of a certain offence, the Appellate Court can acquit 
one of them of the offence of wliich ho was found 
guilty by the trial Court and convict him of a differ- 
ent offence found proved against liim on the facts. 
Ma Suryanabayanan Row, In re, J5 Cb. L, J. 680 

,1008 

8. 250 330, 994 

“ '' ■■ ~ ' sAi 250, 422 — evimi- 

nal Rules of Practice, r. 60 — Ordtr sseffing aside 
grant of compensation— Omission of notice to District 
Magistrate, whether ground for interference by High 
Cou rt. 

In ftb appeal against an oMer granting compousa- 
tion utider aeotiem 260, Criminal Procedure Code, the 
District Magistrate ought to bo served with a notice, 


but an omission to send him n notice and his conse- 
quent non-aiipearanco would not justify the High 
Court’s iiiterforeiicc in revision with the Appellate 
Court’s order. M. GUruswami Naiken r. Tibumur- 
THI Chktti, I Ij. W. 908; 16 M. L. T. 426; 27 M. t. J, 
629; 15 Cb. L. J. 64S 848 

' SSk 2.^3 (2)f 258 

1001 

8. 263 (R) 994 

8. 264 992 

93. 302, 303, 307 

1006 

S. 341 — Deaf-mute — 

Possession of stolen property — Piesumpt ion— Evi- 
dence Act (I of 1812), s. 114 (a) — Penal Code {Act 
XLV of 1860), s. 411. 

The recent possession of stolen property by a deaf- 
mute, with whom no one is able to communicate and 
whose infirmity prevents him from putting forwarri 
any explanation he may have to offer, does not jujdify 
the presumption that ho waS either a thief or 
a dishonest receiver of stolen property, Oomayan, 

In re, 1 L. W. 492; (1914) M. W. N 821; 15 Cr. L. J. 
578 330 

SS. 350, 253 12), 

25a-'p> ’lal re-commenced under s. 3^0 -Charge, 
whether ca ncelled —Discharge —Acquittal. 

A Magistrate who re-commences an “inquiry” or 
‘‘trial” under section 350, Criminal Procedure Code, 
does not thereby modify its nature or the stage at which 
it has arrived. Tlierefore, once a chargi* is framed and 
trial begun, the charge (‘aiinot bo cancelled by reason 
of re-commencement of the trial under section 350 and 
the only order which the second Magistrate can pass 
is that of acquittal imrler section 268, and not that of 
discharge under section 263 (2), Criminal Procedure 
Code. Ma Tanoutdri Sriramulu v. Nalam Krishna 
Row, (19’4) M. W N 646; 16 M. L. T, 303; 27 M. L. 
J 598; 15 Cb li. J 673 lOOl 

St 397 — Imprisonmont 

in default of giving security for good behaviour, 
wlu'ther im})risonmont within meaning of section 

397 344 

SS. 403, 43'7—in- 

quiry — Dif>ch(ny 0 without malcing any judicial in- 
vestigation into merits of complaint — Inquiry into 
same charge on second complaint. 

Where a Magistrate discliarged an accused iierson 
without making any judicial investigation into tho 
merits of tlio complaint: 

Held, that he was competent to again inquire into 
the same charge on a second complaint. O* Ala- 
UDDiN Khan v. Emperor, 17 O. C. 273; 1 O. L. J. 487; 
lo Ok. L. j. 638 838 

8. 422 848 

SS. 423, 438-mer- 

ence to High Court. 

When an Appellate Court does not dismiss an 
appeal summarily, it must dispose of it in the manner 
provided by section 423, (b’imirml Priwedure Code, 
It has no power to ivfm* to the High Court for 
decision a question of law arising in an appeal. 
L- Bm Empbror V. SuLAiMAN, 7 L. B. B. 261; 15 Cr. 

li. J. 66? 995 
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; ; 88. 435 and 437— 

Order for further inquiry — Notice to accused. 

A District Magistrate ordered further inquiry in a 
case where the accused were (Jischarged under section 
253, Criminal Px’ocedure Code, without giving notice 
to the accused; 

Heldf that the oi’der of the District Magistrate was 
irregular, though not illegal. M. Dasaui Venkata 
V. Ebddy Sanjkevi, 16 M. L. T. 2805 16 Ck. L. J. 619 

627 

S. 437 838 

^ s. 437 — Order for fur- 
ther enquiiy —Notice to accused 627 

8. 437 — Sanction re- 

fused by lower Courts — Kevision 350 

S. 438 995 

88.4389 488— Main. 

tenauce — JReomon- Power of District Magistrate to 
take evidence. 

Where a Joint Magistrate has rejected a petition 
for maintenance, the District Magistrate has no 
power to take evidence under section 438 of tiie 
Criminal Procedui’e Code except for the pui’pose of 
a recommendation to the High Court. A. Mahauima 
L\ Eam Chaban, 12 A. L. J. 461; 16 Cb. L. J. 675 

327 

8. 439 343, 627, 

99U 

8 , 439 — Kevision —Con- 
current fUidings 962 

8. 476 990 

8. 476 — Court refusing 

to take action on application of party — Appeal. 

An order of a Munsif refusing, on the application 
of a party, to take action against another party under 
section 476, Criminal Procedure Code, is not appeal- 
able. A. Khagikathi V, Subaj Mal, 12 A. L. J. 
684; J5 Cb. L. j. 576 327 

88. 481 (2), 537 - 

Penal Code (Act XLV of 1860;, «. 228 — Offence^ 
Eecoi'd must show stage of interruption— Evidence-- 
Intention, 

Where a person making a noise in Court is charged 
with an offence under section 228 of the Penal 
Code, the record convicting him must show the stago 
of judicial proceeding interrupted and the evidence 
must establish that such interruption was intentional, 
as such vital irregularities in procedure ai’e not cured 
by section 637 of the Code of Criminal Procedure. M. 
Kukatx Naraba Beddi, In re, 15 Cb. L. J. 621 629 
■ ■' — ■ Sa 48d — Maintenance al- 

lowance paid by Muhawmadam> — Subsequent diuorcCf 
effect of. 

Where a Magisti'ate made an order under section 
488, Criminal Procedure Code, dii’ecting a Muliainma- 
dau to pay a certain monthly allowance towards tiie 
maintenance of his wife: 

Eeldf that on a subsequent divorce of his wife by 
the husband that order became functus officio. O. 
Emperor v. Jadi, 17 0. C. 260; 15 Or. L. J. 646 846 

8. 488 — Maintenance — 

pistrict Magistrate, power of, to take evidence 


OASES. 

Criminal Procedure Code— conoid. 

s. 488 — Joint liability 

of father of husband for maintenance oj wife — 
Second marriage by husband no justification for wife 
to claim maintenance. 

Section 488 of the Criminal Procedure Code does 
not contemplate an order making the father of the 
husband jointly liable for tlio maintenance of the 
wife. 

The moi’e fact that the husband has contracted 
a second man’iago and therefore his first wife de- 
clined to live with him does not justify an order 
under section 488, Criminal Procedure Code. P. 
Emperor v. Waryam Singit, 12 P. R. 1914 Ck.; 246 P. 
L. R. 1914 329 

8. 495 — Circle Inepec- 

lor permitted to conduct prosecution^ whether can 
withdraw. 

A Police Circle Inspector who is permitted to 
conduct a prosecution can withdraw it as well with 
the permission of the trying Magistrate under 
section 495 of the Code of Criminal Procedure. M. 
Anantharama Vadhiar V. Muthia Tevan, (1914) M. 
W. N. 776; 15 Cr. L. J. 641 84 I 

8.537 515,629 

8. 566 S77 

Sch.V, Form 10 

— Bond to leep the i)eace— Offence not involving 
breach of peace — Eo forfeiiiire of bond unless breach 
probable — Offence committed before execution of bond 
does not forfeit. 

A bond to keep the peace cannot be forfeited except 
on proof of the commission of an offence inv'olving 
a breach of the peace and the use of the word 
‘probably’ in Form 10, Schedule V, of the Criminal 
Procedure Code, limits forfeiture to eases in which 
a breach of the pi'acc is the ‘probable’, and not merely 
the possible, result of the act of the person bound 
over. Thus a conviction for theft, wrongful con- 
tinement and extortion, for the abduction of a 
woman, or a secret attempt to poison a person, 
cannot justify a forfeiture of such a bond. 

Where the offence was committed jirior to the 
date ou which the bond was executed, the bond 
could not be forfeited by reason of the commission 
of the offence P. Ahmad Gul Emperor, 22 P. 
R. 1914 Cr.; 202 P. L. R. 1914; 15 Cr. L. J. GOfh 
47 P. W. R 1914 Cr. 517 

C U StO m , essentials <»f 1 04 

Hont payable on cultivated area 675 

, whether proved by one instance 869 

Alienation- Awaus of Tallagang 

Tahsil, Attack District- Alienation by proprietor in 
presence of sons - Onus prohandi— Distinction bet- 
ween alienation by sonlcss proprietor and propidetor 
hnvhig sans - Evidence of alienations not contested^ 
value of. 

Amongst Awans of the Tallagang Tahsil, District 
Attook, a proprietor cannot sell or dispose of his 
ancestral property to the prejudice of his sons except 
for a necessary purpose. 

The onus of establishing that an A wan proprietor 
having sons has absolute power of disposing of 
ancestral property lies heavily upon the person 
asserting it. 
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Custom— contd. 

Custom rpcoguises a rlistiuctiou befcwpeii oases 
where an alienafciou is by a proprietor wlu) has sons, 
and cases whore it is by a sonless proprietor. 

In order to ostablisli absolute power of disposing 
of ancestral property, the evidence that a number 
of alienations have taken place* within recent years 
and have not boon contested, without disclosing the 
particulars and details of those alienations, is of but 
little value and inconclusive. P. Lal Khan v. Nura, 
12 P. K. 1914; 233 P. L. R 1914 556 

Alienation by father 24 

Sale of ancestral holding to 

stranger by sonloss Awnn. and widow — Objection by 
reversioners four degrees removed — Necessity — 
Question of fact — Second appeal --Punjab Courts 
Act (XVIIl of 1884) as amended by Punjab Courts 
Acts (I and IV of 1912), a. 40 715 

I Sale —Hindu Law — lirnh- 

mans of Dangoh Khurd of Una Tahail of Hoshiar- 
pur District governed by custom — Oral evidence on 
question of custom, when sufficient — Civil Proce- 
dui-e Code (Act V of HK)8), (). XXTII, r. 3 -Com- 
nrorniae before local Commissioner, when nof bind- 

Lb 710 

IVI lir r 1 afiCC— Kure us — Ma tch - m u A » ny 

— Coch and lu‘n eating — Bnddhist Law. 

The Nat- worshipping Katens hav(' peculiar 

marriage ceremonies of their own. A match-maker 
brings the parties together; the man goes to the 
woman’s house if the parties wore not married 
before; but the woman may go to the man’s house 
if he is a widower. A cook and hen eating would 
apparently complete the ceremony but if the parties 
profess Buddhism, though Karens, they may marry 
according to Buddhist Law. Li Ba Mo Haw ’Tu v. 
Ma Saw Ma, 15 Cr. L. J. 690 342 

Succession — Alizai Pathans net- 
tled in United Provincen — Daughters^ e.vclusion of 
emtom relating to —Accretion to taluka or grant 
when considered to be — Intention, proof of, necessary 
to constitntc accretion — Waste land rules, land pur- 
chased under. 

The custom of exclusion of daughters amongst 
Alizai Patlutns settled in the United Provinces is 
not established by the evidence in the case. The 
facts that such a custom exists in Baluchistan 
and Waziristun amongst Alizai Patham does not 
justify the presumption that tin* same custom 
exists in a family settled in the United Provinces for 
the last 3(X) years. 

The determination of the question whether pro- 
perty subsequently acquired by a TaluTcdar or a 
grantee is to be considered as a portion of his taluka 
or grant, depends upon the proof of his intention 
to incorporate the acquisiton with the taluka or grant. 

The land purchased under the Oudh Waste Land 
Rules is not a grant and any terms in the deed of 
such a sale could not enable a person to devise the 
property conveyed tlierein in derogation of the pro- 
visions of his own personal law. Oa Muhammad 
Abdul Raqib Khan v. Balamat Bibi, I 1). L. J. 403 

680 

Pu rh ha nya Raj — Descent, 

rules of — Babuana ynmt— Sohag 
grant — Distinction between the two^Hindu La^v — 


Custom— contd. 

Mitakshara — Mithila School— Joint family — Separa- 
tion — Partition— Co-parcenary rights— Exclusion of 
females — “Auras putra poutradik,” meaning of— 
Custom not enforced in one instance, effect of — 
Accretions to babuana grant— Evidence ^ Oral or 
documentary — Statement of deceased as to custom, 
when admissible — Evidence Act (I of IS72J, s, 32. 

Tiie Durbhanga Raj is an ancient and impartible 
raj, and by the kulachar, or family custom, the 
right of succession to the guddi and to the properties 
of raj reasnf descends according to the rule of lineal 
primogeniture. The younger sons of a Maharaja of 
Durbhanga are styled Babus, and by the kulachar 
each younger son is entitled by way of a babuana 
grant to a portion of the raj reasat for the main- 
tenance of himself and his male descendants in the 
male lino, and the wife of a younger son of a Maha- 
raja of Durbhanga gets, by way of a sohag grant, the 
usufruct of a portion of the raj reasat for the 
maintenance of herself and her male descendants in 
the male lino. Tn each civ v the pi*operty, village or 
villages granted, continues to form part of the raj 
reasat, from which it is never separated; it is enlK^red 
in (he (xovernment Revenue Registers under the 
name of the Maharaja for the time being of Dur- 
blianga as the proprietor, and the property so granted 
revoris to the Maharaja for the time being of Dur- 
bhanga on the failure of male descendants in the male 
lino of the grantee. Babuana grants and sohag grants 
differ essentially in their nature from absolute grants 
and are subject to the kulachar under which they 
are authorized and in accordance with which they are 
made. The family of the Durbhanga Raj are Hindus, 
and except in so far as customs of the family and its 
branches exist and apply, the members of the family 
are governed by the Mithila School of Hindu Law, 
which, so far as it applies to this case, may be 
taken as following the Mitakshara of the Benares 
School. 

A separation between members of a joint Hindu 
family followed by a partition between them of 
the ancestral property which would not put an 
end to the co-parcenary rights in the property, is un- 
known to the Hindu Law. 

Evidence, oral or documentary, as to statements 
of a deceased person as to the custom in a family 
is not admissible, if it appears that such statements 
were made after a controversy os to the custom 
had arisen. 

A babuana grant in the Durbhanga Raj is made to a 
male, while a sohag grant is made to a female; there 
is no difference so far as the right to succession to 
the property is concerned between a babuana grant 
and its incidents and a sohag grant and its incidents. 
In the one case the grant is made for the benefit of 
the grantee and his male descendants in the male line, 
in the other case the grant is for the benefit of the 
grantee and her male descendants in the male line; in 
eaoli case, females, widows and daughters and the 
descendants of daughters are by the custom applying 
to such grants excluded from the succession, and on 
the failure of such male descendants in the male line 
the property granted reverts to the Maharaja of 
Durbhanga for the time being. 

Babuana grants cannot be made under the 
ordinary Hindu Law, but they are authorized by the 
custom which excludes femalea from succession. 
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The wonla auras pufrn puutrnihk as used in those 
prrants or sanada are words of limitation consUtent 
with the custom, and not wortls of general inherit- 
ance. 

Bnbuana and sohag lands descend in the family of 
Durbhanga, not to one male heir only, but to all the 
existing male heirs in the mtile line of the grantee as 
co-parceners. 

A well-established custom in the family cannot 
be defeated by the fact that in one case the custom 
was not enforced. 

Where a hahiinna grant was made to a younger 
son of a Maharaja of Durbhanga and a sohag grant 
to his wife and after his, and his wife’s death his 
two sons got the ju-operty partitioned between 
themselves and on the death of one of the sons, 
his widow entered into possession of licr husband’s 
share; 

Reld^ on the suit of the surviving son for posses- 
sion of the immoveable grant prtipertics, the accre- 
tions thereto and mesne profits, moveables or ac- 
cumulations, that the custom in the family of 
the , Durbhanga Raj by which females are oxcruded 
from the succession to hnhunna property and to sohag 
property, appl es in this case notwithstanding the 
separation and the jiartition which was effected 
by ^he plaintiff and his late brother, and that conse- 
quently on the death of his brother, the plaintiff 
became entitled to the possession and enjoyment of 
the habuaua property and of the sohag property 
which his brother held at the time of his death. 

IfcM, further, that the immoveable properties 
which were acquired from the income and profits of 
the hahttmia pwperties are to bo considered as 
accretions to tin* hahuam properties and that the 
plaintiff, cm his brother’s cleath, became entitled to 
the possession and enjoyment of the same but that 
ho was not entitled to in<»veahle property or ac- 
cumulations: 

Held, also, that the defendant was entitled to 
money maintenance only. 

The right under the Mitahahara of co-parceners in 
nindu ancestral property to have the joint property 
partitioned, is now unquestionable unless the pro- 
perty is held under a grant, or is subject to a cus- 
tom, which expressly or impliedly prohibits any 
partition of the property which would have the 
effect of defeating tlie object of the grant or the 
custom. P. C, Kkhaiibshwar Singh v. Janbshwari 
Bahuasin, 18 C. W. H. 1249; 27 M. L. J. 873; 16 M. 
L. T. 882; 1 U W. 863; (1914) M. W. N. 807; 12 A. L. 
J. 1217; 21 C. L. J. 9; 17 Bom. L R. 18 4 1 7 

jfjf widow —Ro-raarriage, 

effect of -Property of husband, whether divested 

§17 

Prostitutes 957 

Breach of contract— Jurisdiction 44 

rrr^ Claim for compensation and damages — 

Oonaigumonts of goods at Railway for delivery— 

Loss on other railway /7 

^ Servant dismissed for refusal to work— 

Damages, whether allowable 

pa,n6lnffsiri«. 8ce Hindu Law, 


Declaratory relief— Hiacretioa of Court— 

Muhammadan* a right toaucrifive cattle^ Cerw-aaeri fee 
— Slaughter of cattle for purpose of food, right as to 
— Commou Law right - Denial, bare, of general right 
— Spf'cijic Relief Art (/ of 1877), s. 42 — Decree, purely 
declaratory and incapable of execution, not to he 
passed. 

The grant of declaratory reliof is a matter within 
the discretion of the Court. 

A Muhammadan’s right to sacrifice cattle is one 
which he enjoys in common with all those who profess 
the religion of Islam; and his right to slaughter cattle 
for the purpose of food is the Common Law right which 
every man enjoys in accordance with the principle 
sic uteri iuo ut alienum non Imdas (i.e., a man is 
entitled to enjoy his own property in such a manner 
as he chooses provided that in doing so he doea not 
invade the legal rights of his neighbour). 

A bare denial of a general right arising out of the 
common or iiersonal law, e.g., right to personal safety 
or freedom or to reputation or a Muhummadan’s 
right to sacrifice cattle or slaughter them for the 
purpose of food, does not amount to such an infringe- 
ment of the right as to justify the granting of n 
declaration. 

The general policy of section 42 of the Specific Relief 
Act is to enable the Courts to grant relief where no 
relief ut Common Law is available and not that the 
Courts shouhl make declarations of abstract right 
exclusive of practical equity. 

A Court ought not to pass a declaratory decree 
when it practically cemfers no benefit upon the 
plaintiff. O* ()Ri L\l v. Muhammad Yakub, 1 O. L. 
J. 496; 17 0. C 354 S08 

suit -Mutation j)rocee(Hngs, na- 
ture of — CoinproTiiiso in mutation procee<lings — 
Registration —Statement— Evidence — Admissibility 
—Claim withdrawn in mutation proceetlings — 
Estoppel 34 

DGCrGB- Decree for sale of mortgaged property 
and personal decree against other property — 
Decree, construction of I 2 I 

, inierprelation of — Special agreement, hold- 
ing under — Ejectment by 7wtice vouchsafed by decree 
— Rights created under decree, whether personal — 
Successors-in -interest, position of. 

A person obtained a decree of the Revenue Court 
that he held under a special agreement and could not 
bo ejected by notice. After his death, his widow 
succeeded him. A notice of ejectment was served 
mion her and she contested it; 

field, that although the jierson obtaining the decree 
might have held under a special agreement and could 
not have been ejected by notice, it did not necessarily 
follow that the same was true of his succossors-in- 
interest. U> P- B, R. Muhammad Nawaz An Khan 
V. Musammat Jagdei, 1 0. L. J. 412 715 

proper, form of— Suit for specific perform- 
ance of 973 

, nuit to set aside — Fraud -Party, what to 

prove. 

A decree obtained by fraud can be set aside 
only by showing that the Court which passed the 
decree was not merely mistaken but mislerb 8i 
KhUSUIRAM POHUMATi V. Ghanshamdas, 8 S. L. R. 81 

946 

Two deciHies in same terqis— Only one decree 

appealed against —Other decree, effect of 366 
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D66CI9 oonstr action of Q 36 

Def amatlon— Imputation— (^ood faith 1 003 

Dekkhan Agriculturists’ Relief Act 
(XVII of 1879 ), 83 . 12 , 13 -‘Onn^idernliont 

proof of - Onus. 

The custom throughout the JDekkhan is to put the 
enus on tho creditor in an inquiry under sections 12 
and 13 of the Dekkhan Agriculturists’ Relief Act, if 
that course is indicated by the comparative j)ositions 
in life and mental powers of tho parties. Si Bikh- 


OHAND V, Vkrhomal, 8 S. L. R. i)1 924 

8. 13 924 

SS^ 47, 48 6^1 67 

Deposit of money — Mortgagee drawing 
money — Mortgagor, whether can ()bj(‘ct 369 

' , suit to recover 812 

— — — — by mortgagor of mortgage-money in 
Court— Cessflttion of interest 96 


Dissoluteof lYlarrlagre. Sre Buddhist Law. 
Distraint. See Maduas Kstatfs Land Act. 
Divorce* See Muhammadan Law. 
Document, coni>tru.rti<)}i of — meaning and 

e^ect of^Qnestion of fact or law — Appeal, second. 

The expression “construction” as applied to a 
document includes two tilings, first, the meaning 
of the words and, secondly, their legal effect. The 
meaning of the word is a ((uestion of fact in all 
oases, the effect of the word is a question of 
law. 

Consequently, where a document is of such a 
character that it does not create, modify, or 
extinguish the rights and obligations of tho parties 
or otherwise affect thoir status, no question of its 
legal oft’oet arises and, thoroforc, the construction 
of such a piece of documentary evidence does not 
raise a question of law. 

Unless there is a question of the legal effect 
of a deed which may be treated as a document 
of title or embodies a contract or is tho foundation 
of the suit, a second appeal does not lie. A 
second appeal is not admissible merely because 
some portion of the evidence is in writing of 
which the ineaniug has been mi.staken by the lower 
Appellate Court. C* Rajah Makund Deb v. (Ion 
Nath Sahu, 21 C. L. J. 46 286 

Easements Act (V Of 1882), s* 15 - 

Bight of easement, acquisition of — Barden of proof. 

The burden of proving that a right of way has 
been peaceably and openly enjoyed by a person 
claiming title thereto as an easement and as of right 
without interruption and for 20 years lies upon the 
person who assorts the right, Ai (Ianoa 8ahai v. 

Shib Ohaban 499 

8. 16 — Use I — Interruption — 

Period of 20 years — Period prior to interruption, 

whether can he added. 

Where the user is interrupted, tho user for a 
farther full period of twenty years must be shown 
in order to establish a right of easement under 
section 16 of the Dasnmonts Act. The period of 
user prior to tho inteiTuption cannot bo added on 
Ai Kedab Nath v. Sohan Lal, 12 A. L. J. 693 405 


Easements Act- concld. 

s. 38 — Continuous easement — 

Cesser of enjoyment —Proof ^Mere failure to repair 
SO) vient tenement, whether suffieient. 

In order to disentitle a dominant owner to an 
easement on the gi'ound of non-user, the jiemianont 
alteration made in the dominant lieritage must be of 
such a nature as to show that the dominant owner 
intended to cease to enjoy tho easement in future. 

A mere failure to kcoj) tho servient tenement in 
good repair is insutfieieni to establish an intention to 
abandon the easement. Mi Vellachami Chetty v. 
Muthu Chetty 983 

Eastern Bengral Tenancy Act (I of 
I £03 Bi C«), S« 22 (2) — Occupancy holding, 
transfer of, to co-sharcr lamUoid — Recognition of 
transfer hy other landlurds—Suit fut possession hy 
co-sharer landlord — Limitafion — Bengal Tenancy Act 
(Vlll of 1885J, Sch. in, Ai-t. 3. 

Where an occupancy holding is transferred to a 
co-shiircr landlord and such transfer is recognised by 
the otlu'r landlords and rent received by them in 
respect of it, such recognition will amount sto 
evidence cither of the holding being a transferable 
one or of the fact that, though voidable at thoir 
instance, it has been validated by their recogni- 
tion. In either view section 22 (2) of tho Eastern 
Bengal Tenancy Act applies, lo such a ease and tlie 
special rule of two years’ limitation, Schedule III, 
Ai’ticle 3 of the Bengal Tenancy Act does not govern 
it C. Tnatullah Daftry c. Moison Alj 4|4 

Ejsetment — illegal ejectment — Ri'covery of 

possession, tenant entitled to sue for " 663 

^ notice of— Notice cancelled as having 

been issued on wrong person —Heirs of deceased 
tenant seried with notice without delay on part of 
landlord— Admission, fresh, to tenancy— Acquiescence 
— Non-acceptance of rent, effect of— Unstamped notice 
of ejectment, validity of. 

Whore a previous notice, issued at the earliest 
possible opportunity but by mistake on a person who 
w’as not the heir of the deceased tenant, was on that 
ground cancelled, and the landlonl immediately issued 
another notice to tlie heirs of the tenant and never 
accepted rent from them . 

Held, that there had been no fresh admission 
express or implied, of the heirs to tho tenancy, nor 
any acquiescence on tho part of tho landlord and 
that, therefore, tho notice, even though unstamped, 
was valid. Ui Pi B. R« Ram Sundar Singh v[ 
Muhammad Mehdi Ali Khan, 1 O. L. J. 387 624 

Person in adverse possession of land 

made over to another in partition proceedings 

Not party to proceedings— Cannot be ejected under 
ejectment proceedings 867 

Purchase of portion of holding— Vendor 

not authorised to sell whole — Landlord recognising 
sale, effect of. 

The holding within which the land in suit was 
situate belonged equally to tw'o persons M and 8. 
M sold the whole plot to the plaintiff, and subse- 
quently S sold half of it to the defendant. The plain- 
tiff’s purchase was recognised by the landlord; that 
of the defendant was not recognised. The plaintiff 
sued to eject the defendant; 
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Ejectment- eoucid. 

ifeZd, that it was not compofcont to the landlowl to 
recognise the plaintiff to the detriment of the de- 
fendant, and, therefore, defendant could not bo ejected. 
If tho entire holding had been abandoned, the jiosition 
of the parties might have been different. C. Sando 
V . Muhammad Sabed, 19 C. L. J. 462 S39 

. .. 1 . — Rest judicata- -Lfiam for certain p(‘riod 
— Beforo expiry of period new lease executed — 
Condition to enliance rent on coniph'tion of certain 
repairs etc. — Suit for ejectment — Decision that rent 
could not be enhanced under second lease as no 
repairs had been made— Second suit for ejectment 
— Question whether tenant held in continuation of 
first lease or as ti*espas8er — Decision in first suit 
not rc/? Judicata — Interpretation of second lease — 
Payment of additional rent for additional rooms 
built under new lease — Defendant not bound to 
occupy unless rooms duly completed 3S7 

—— — — . Trespass 20 1 

Trespasser 657 

End orS2ei right of 380 

Enhancement of rent, right as to 914 
Equitable estoppel, see Estopped. 

Estoppel. See Evidence; Evidence Act, s. 116. 

Contract of mdeinndij — Equitable cetoppeL 

The defendant had agi’ced, while the plaintiff was 
a minor, to manage the plaintiff’s properties and to 
pay interest due on tho minor’s debts. He had 
also undertaken to indemnify the plaintiff if, in 
consequence of the breach of the covenant on his 
part to pay tho interest on debts, tho plaintiff was 
put to any loss. Interest was not paid on one of 
tho debts and in consequence tho cTeditor instituted a 
suit to which both tho plaintiff and the defendant were 
parties. The defendant contended in that suit 
that ho had paid up the interest, but owing to his 
failure to adduce evidence a decree was passed 
against the plaintiff. The plaintiff paid tho amount 
and sued the defendant to recover the damages 
sustained by him in consequence of tho defemlant’s 
failure to pay; 

Heldj that whether the technical rule of ree judicata 
was applicable or not the defendant was equitably 
estopped from raising in tho second suit the 
contention that he had really paid tho interest 
due to the creditor. 

If both the indemnifier and tho party entitled to 
indemnity were parties to an action by the third 
party or if the indemnifier liad notice given to him 
of the suit against the party entitled to tho 
indemnity, the judgment would be conclusive against 
tho indemnifier even as an adjudication by Court. 
M. Naldappa Reddi v , Vridhachala Reddi, 37 M. 
270 868 

Joint property — Alienation by guardian 

of minor co-parcener with permission of Court— 
Suit by minor to have sale sot aside and to get 
possession of his share by p irtition— Cuardian not 
made party — Court’s discretion to grant equitable 
relief 87 6 

Landlord and tenant — Benami transac- 
tion 72 1 

Mortgagors accepting certain benefits 

. of mortgagee in full settlement of all their claims, 
effect of aie 


Estoppel- conoid. 

' ■ Occupancy holding— Non-transforable — 

Purchaser, rights acquired by — Landlord recognis- 
ing subsequent pimchaser as tenant -Reprosenta- 


tivc-in interest 300 

Suit dismissed - Fresh suit - - Illegal 

order, effect of 597. 

-—Vague general inferences — Conduct 

against pre-emptor 88 


Enat Z — [nnm village - Prosiimption that land 
revenue alone has been granted— No presumption 
as to ownership of Kudimram — Party seeking to 
oust jurisdiction of ordinary Civil Court — Burden 
of proof 89 1 

Evidence— Admissibility — Claim withdrawn in 
mutation proceedings —Estoppel 34 

Admission of evidence, whether question 

of law or of jurisdiction — Exclusion of document 
from evidence 204 

' " ■ of alienations not contested, value of 

556 

Boundaries, determination of 534 

Burden of jiroof shifteil in appeal — 

Opportunity to produce fresh evidence Avlien to b(' 
granted 648 

Cliff ~ Secondary evidence— Agent, authori- 
ty of - PreAu nipt ion— Declaratory suit —Title, proof 
of - Onus. 

Petitions jirosented to the Collector by a donor, 
admitting and recognizing a gift of his property in 
favour of bis wife, are secondary evirliuice of tho 
strongest character of the gift. 

Whore a petition purporting to have been signed 
by the agent of a party on whoso behalf tho same 
was filed, comes out of a public office like the Col- 
lectorute, tho presumption is that, before the signa- 
ture of the agent was accepted, the Executive Officer 
was satisfied that the agent had tho authority of his 
principal to sign liis name. 

In a suit for declaration of right to immoveable 
property it is not for the defendant to show that he 
has got a title to the property, but tho plaintiff lias 
to make out his title to tho property. C> Bastr- 
FD-DiN Ahmad v. Himmat Ali Mon dal 852 

Handirnting, similarity of, how far evi- 
dence of forgery - Several offeru'es, whether form i ng 
same transact inn, substantial test to determine — 
Conviction irhether can be bns'^d on suspicion. 
Similarity of handwriting affords some assistance in 
determining whether tho evidence adduced to con- 
nect a certain person with tho forgery can be behoved 
but the tost is by no means safe or certain, the pro- 
secution should* show that tho accused was the 
only person who could have written tho forged docu- 
mont. 

The real and substantial test by which to determine 
whether several offences are so connected as to 
form tho same transaction, depends on whether 
they are so rclatv^'d to one another in point of pur- 
pose, as cause and effect or as principal and 
subsidiary acts as to constitute one continuous 
action, irrespective of tho persons by whom the 
samj may have Ix'on committed. 

No conviction can be based on mere suspicion, 
and the indication afforded by the interest of the 
party concerned may in cases, where a trap is laid 
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by the other, load to misleading results. Om Abuas 
Quli Khan Emperor, 17 O. C. 276; lo Cr. L. J. 

643 843 

Intention b29 

Intention, proof of 6B0 

Kabuliat imreyiHterrd, inathn,if..sihle in 

evidence — Oral evidence as to rent agreed upotiy 
admissible. 

Where the kabuliat executed by a tenant is in- 
admissible in evidence for want of registration, oral 
evidence can be given to prove tlie rent which was 
agreed upon by the parties. Cm Amir Ali v. Avkup 
Ali Khan, 19 C. L. J. 428; 41 C. 347 509 

' Land held at fixed rates for 20 years -- 
Enhancement of rent— Kabuli gat 228 

* Memorandum of arrau geinent, wdiether 

admissible in evidence without registration 274 

* Oral evidence on <picstion of cubtom, 

when sufficient 710 

Oral evidence, whether to be regarded 
ill suspicion 660 

—Pre-emption — Price alleged to bo paid 

fictitious 403 

Privy Council Practice— Established 

rules not to be superseded unless unjust— Foreign 
rules, considerations to be borne in mind in apply- 
ing -Knglish tenuivs and Pengal zcmindan rights, 
whether identical —Analogy of English Law, wlie- 
ther should be resorted to when Indian Law is clear 
— Jaifcar right classified in English Law as a piafil 
a prendre, effect of 467 

— ^ — Secondary evidence — Original mortgage 

deed or its copy not produced— Existonco of mort- 
gage admitted in certain document, whether 
secondary ovidenco 816 

■ Special onstom, proof of 869 

Statement of parties in previous litiga- 
tion, if relied on, must be regularly proved 57 I 

— ' ' ' Temple trusteeship — Hereditary right — 

Descent from father to sou conclusive when sup- 
liortedby corroborative ovidonce 74 

Trust — Dedication of iiroperty what con- 
stitutes — Charge on family property 399 

Unregistered bale-deed, whether ud- 

missiblo to prove nature of possession hold there- 
under 772 

Evidence Act (I of 1872), ss. 3, 157— 

— “Fact,” meaning of. 

The word “fact”, used in section 167 of the Indian 
Evidence Act, does not mean merely “event” but also 
a continuing fact such as possession. 

Documents proving possession are admissible in 
ovidenco under that section. M* MuTifALAuiRi 

Kedjjy V. Pappx Naicken 510 

S. 18 144 

8. 32 Oral or documentary — 

Statement of deceased as to custom, when admis- 
sible 417 

8. 32 (5) 823 

8. 34 —Mere entry in book of ac> 

count not sufficient to charge a person with liability 
— Contract Act (IX of i872), ss. 69, 60, 61, 74 — 
Appropriation of payments -^Compound interest — 
Not at enhanced rate --Not penalty — Plaintiff cannot 
ask Court to go behind his plaint — Set-off — Value of 
building work done — Pleadings, 
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Evidence Act — uoutd. 

In order to charge a defendant with liability 
something more is requii’od than more entry in a book 
of account, however well and regularly kept. 

Where a defendant has failed to prove that he 
intimated appropriation against a particular account 
and also fails to show that the circumstances point to 
such an appropriation having been intended, under 
section 60, Indian Conti*act Act, the option rests 
with the plaintiff to make such appropriation against 
debts legally due as he might please. 

Compound interest not at an enhanced rate is not a 
penalty within the meaning of section 74 of the 
Contract Act. 

The plaintiff cannot ask the Court to go behind wdiat 
ho himself admitted in his own plaint. 

Where the defendant claims to set-off against 
pro-notes and cash account the value of building work 
done by him, the matter stands to be adjudicated 
according to equity and common sense apart from 
the provisions of the Contract Act contained in 
sections 59, 61, w hich have no application to the case. 
P. Abdul Ali d. Puran Mal, 82 P II. 1914; 277 P. 
L. R 1914* 560 

8. 44 37 

S. 65 (b) — Unregistered lease— 

Essential term of tenancy — Proof 66 1 

-- S« 74 — public document— Dakhiil- 

llama, ct^py of, uliether admissible in evidenee iviflt’ 
out proof. 

Asa dafe/ia/ //«ma is a public document its copy i 
admissible in evidence without proof. A« Muham- 
mad Nasir V, Ram Karan Singh 529 

' - 8* 90 — Document not 30 years old 

leiwn produced, hut 30 years old when evidence 
taken — Genuineness, presumption of. 

There is no presumption as to the genuine- 
ness of a document which was not 30 years old at 
the time when it was produced, though it was 
30 years old when the case was tried and the 
evidence was recoi’ded. A> Chiraunji Lal v. 
Kallo, 12 A. L. J 607 412 

S.9I —Statement made by accused 

at depat tmrntal impiiry — Proof. 

A statement made by an accused person at a 
departmental inquiry confessing his guilt is not a 
matter required by law to bo reduced to the form of a 
document and hence section 91 of the Evidence Act 
does not apply. vSncIi confession, however, can be 
proved at the time of his prosecution. A* Haidar 
Raza V. Emperor, 12 A. L. J. 306; 36 A. 222; 16 Or. 
L. J.669 321 

ss. 91. 92—1 "endor and pur- 

chaser— Estoppel — Sale— Consideration, receipt of 
acknvti'lcdyed — Non-receipt, whether can be proved. 
After acknowledging the receipt of consideration in 
the deed of sale a vendor is not estopped from showing 
that ho had not actually received the consideration 
stated in the deed. A( PUTiii v. Nand Kishobe 27 
8. 92 27 

8. I I4A — Possesbioii of stolen 

property— Presumption 330 

— 8« 1 IS— Estoppel— Attestation 

..Cl 

3 , 1 I o — Estoppel — Mortgagor 

condoning defects in mortgage, effoct of Letter, 
when it will not require registration 4eo 
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Evidence Act-uoncid. 


s. 116 — Landlord and Tenant — 

E«topi)el --Civil Procedure Code (Act T o/ 1908^, s. 
H, JUjapL IV— plea which might have heen made 
ground of defence, not adjudicated upon, whether 
operates as res judicata. 

Section 116 of the Evidence Act applies not only 
to tenants let into possession at the beginning of 
the lease but also to tenants who arc already in pos- 
session and continue in it. 

The mere failure to have adjudicated upon, in a 
suit, a plea which might have boon made a ground of 
defence but should not necessarily have been so 
made a ground, does not always and necessarily 
operate as res judicata. Mi Adatrao Gavayav- 
YAMMA V. Dandi Sebtharamaswami, 1 L.*W. 821 615 

Si 1 16 — Unregistered deed when 

admissible in evidence— Landlord and tenant — 
Estoppel 721 

^ Si 122— Wife charged with 

murdering her step-son — Co7ifession made to husband 

Husband's evidence inadmissible— Ojfcnce ^against* 

a person — Confession in Police custody, retracted, 


value of. 

Where a woman is charged with the murder of her 
step-son, her husband’s evidence, in so far as it 
relates to the alleged confession by her to him and 
to the alleged pointing out of the body by her to 
him alone, is inadmissible in view of section 122, 
Indian Evidence Act, and of the interpretation put 
npoiiit in Milkhiv. Emperor, 19 Tnd. Cas. 705j 14 Cr. 
L. J. 273; 218 P. L. K. 1913j 24 P. W. R. 1913 Cr. An 
offence ‘against’ a person within the meaning of the 
section is an offence calculated to injure his person or 
property or reputation -as in cases of defamation — 
and does not include an offence against a son, though 
such offence may cause to the father grief of mind. 

A confession by a woman in 'Police custody, to 
which she has been relegated by her own husband 
and to which she was remanded after the confession 
was made, is of little value when it is found to have 
been retracted only live days later before the same 
Magistrate. P- Fatima v. Bmpbror, 10 P, 11. 1914 
CR.T 26 I P. L. R. 1914; 15 Cr. L. J. 613 525 


_ - 8 1 1 44 (It >) - PresK m pf 10 n — Ar- 

count books summoned but not produced to rebut 
plea of payment, effect of - Money-lender taking no 
tfteps to recover money due on mortgage-bond ei^en 
after it rose considerably abovs value of moitgaged 
property, whether believeahle. 

Where in a suit upon a mortgage-bond, which 
referred to the existence of account books kept 
by the mortgagee, the mortgagor pleaded pay- 
ment and surainoned the mortgagee to produce 
the ticcount books, but the mortgagee denied the 
keeping of any such books and did not ai»p(;ar 
us a witness to support that denial; 

Held that the uon-production of the account books 
justified the presumption under section 114 (6) of the 
Evidence Act of the fact that, if produced, they 
would have been unfavourable to the mortgagee. 

The fact that a careful money-lender took no steps 
during his lifetime for the recovery of his money 
after the amount duo rose considerably above the 
market-value of the mortgagt'd pr(»perty and left it 
for hU successors-iu-interest to realise after his 
death the money so due, cannot be believed. Oi 
LaLTA PBIRtSttAU U. StAJlD-tTN-JtWSA - 749 


Execution. 8ee civil Procbdur® Code, 3908, 
0 . 21 . ^ 
Attachment— Claim petition — Judg- 
ment-debtor party to claim— Claim allowed— Judg- 
ment-debtor, whether competent to sue for declara- 
tion of his title to property attached and for cancel- 
lation of attachment 700 

— ■ luiiiu- Award decree — Ordering ejectment after 

payment of certain sum within certain time, whether 
executory or mere declaratory. 

An award decree directing plaintiff to pay defend- 
ant Rs. 500 within three months and thereupon to 
eject him from a certain house, is not merely declara- 
tory but is also capable of execution, 8i Hoond- 
RAJMAL Chatomal c. Uhanoomal Chatomal, 8 S. L. 
R. 58 932 

- - — — — • Reiiamidar decree-holder, application 
for execution by son of — Step-in-aid of execution — 
Limitation — Compromise — Assignment by benaniidar, 
effect of. 

A benaniidar docroo-holder cannot apply for execu- 
tion of the decree. 

Therefore, an application for execution of a decree 
by the son of a henamidnr decree-holder which was 
disallowed, is not a step-in-aid of the execution and 
does not extend the period of limitation so us to 
inclndo within it an application of the real decree- 
holder. 

A compromise with a person owning no beneficial 
interest in the subject of the compromise cannot 
operate as an assignment, as ho Ima no interest to 
assign. Ci Ram Lal Pahari v. Rabulal Babik 

555 

“ Oiiterdo or closed - Opening by getting 

over roof— Subsequent entry by aniui - Attachment, 
legality of -Cattle and seed -Crain of agricul- 
turists, how far exempt from attachment 117 

Sale in execution, stay of 9 

Step-in-aid of execution — Application 
for continuance of sale 5Q 

— ^ Of decree- Aiq)?tv iation, suspen- 

sion or postponement of, by an order -Application for 
continuation of suspended proceeding — Execution 
proceediy struck off by an order, effect of. 

An application which is in substance an aopUca- 
tion made with the object of moving the Court in 
the mutter of a former application which has been 
ptistponed, suspended or otherwise stayed by reason 
of some order, is an application to continue the sns- 
lM‘iidod proceeding from the point where it was 
stayed and may be made at any time within three 
years from the date when the right to apply accrued, 
that is, when the order for postponement, suspension 
or stay was withdrawn or became inoperative, even 
though the execution pnweeding may have been 
struck off by that order. O. Gtrdhari Lal v. 
Damodab Das, 17 (). C. 169 1 60 

— Court of Wards made party — 

Competency of Court to proceed in execution 406 

. — ; Decree, application of, to 

description of property — Conflicting description of 
same property, grounds for selection out of. 

Where a decree describes the mortgaged property 
iu more ways than one and one description applies 
to one set of existing facts and another to another 
Rctof existing facts, the duty of the Court executing 
the decree is to ascertain by a reference to the record 
or other evidence to which property the decree was 
intended to apply. 
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Execution of decree- conekl. 

Wliere two descriptioiia of the same sabjoct-mattci* 
conflict with each other or where two parts of the 
same doscription arc in conflict, that which is more 
certain, stable, and the least likely to have been 
mistaken or inserted inadvertently must prevail, if 
it sufficiently identifies the subject-matter. 0« 
Ganga Prasad r. HubIiag Chanu, 17 O. C. 256; 1 O. 
L. J. 564 704 

Ex par'te decree — Status as I'cv’^ersioners 
declared —Alienation after decree 224 

Ex-proprietary tenant, right of, to pre- 
empt 718 

FavouraKiIe rent, enhancement of 644 

Fishery rig'hts, Government’s right to grant 

467 

Foreclosure suit — Decrees^ preliminai'y and 
final — Payment into' Qourt of amount doe tinder 
preliminary decree^ mortgagor's right as to^ at any 
time until Jiml decree is passed — Civil Procedure 
Code (Act V 0/1908J, 0. XXXIV, rr. 2 and 3 (2)— 
Application to deposit money into Court, no limita- 
tion for— Continuing fight — Limitation Act (IX of 
1908), 8ch. 1, Alts. 181, 182 and 18S — Redemption, 
mortgagor's right as to — Possession of mortgaged pro- 
perty obtained through Court without order absolute 
having been passed, effect of — Adverse possession. 

In a foreclosure action the mortgagor is entitled to 
pay in the amount due under the decree nisi (passed 
under Order XXXIV, rule 2, Civil Procedure Code) 
at any time until an order absolute is passed (under 
Order XXXIV, rule 3 (2), Civil Procedure Code), and 
his application to pay that amount is not timc-barrod 
inasmuch as it cannot be treated as one under Articles 
181, 182 or 183, Schedule I, of the Limitation Act, and 
as the right to apply is a continuing right. 

A mortgagee in possession of the mortgaged pro- 
perty sued for and obtained a preliminary dc.cree for 
foreclosure. The mortgagor failed to deposit the 
amount due under the deed of mortgage and to 
redeem the mortgage within the time fixed by this 
decree. The mortgagee then did not apply for a 
decree absolute, but for formal possession and got it, 
the mortgagor receiving no notice of this applica- 
tion. Twenty- seven years after this the mortgagor 
applied for permission to deposit the mortgage-money 
found due and for a re-trausfer of the property, the 
mortgagee’s name having continued to be recorded as 
such, and not as a proprietor, in the revenue papers; 

Held, that the mortgagor was entitled to deposit 
the money duo and his right to redeem subsisted 
until an order absolute for foreclosure had been 
passed. 

Held, further, that no question of limitation could 
arise in respect of the mortgagor’s application. 

Held, also, that no question of adverse possession 
arose in the ease. 0« Vidyasaqab r. Ratipal, I O. 
L. J.438; -7 0. C. 347 752 

Forfeiture of lease— Oonial of landlord’s 
title — Overt act not essential — Sotting up third 
porsons’s title 944 

Forfeiture of property. See Pknal Code, 

s. 62. 

Fraud and collusion— Revocation— Pro- 
bat© 37 


Fraud- C/oncld. 

- Decree obtained by fraud-— Contract Act (IX 

of 1872;, 8. 17. 

A Court shall not declare a dcci*oe to bo a nullity 
oil the ground of fraud, unless it cau define in clear 
terms the fraudulent act or acts by which the decree 
was obtained. But it will not take “fraud” in the 
narrow sense in which it is defined in section 17 of 
the Contract Act. 8 . Shinhomal v. Manager, 
Encuhbebed Estates in Sind, 8 S L. R. 3 789 

■ Suit to set aside decree -Party what to 

prove 946 

Fraudulent transfer — intention to defraud 
future creditors — Presumption— Onus. 

Where a donor had no debts to pay at the time of 
gifting his property but contracted some debts after- 
wards: 

Held, that no presumption could bo made that the 
donor intended to defraud his future creditors and 
that it was for the future creditors to prove that 
he had such an intention when ho made the gift. A. 
Chandar Bhan V. Hab Gopal, 12 A. L. J. 1098 183 

- Preference given one 

creditor over another, effect of — Data for detenniu- 
iiig intention of parties anti nature of interest 
sought to be created 1 64 

- Value of suit for purposes 

of jmdsdictioii —Right of appeal governed by Act 
in force at time of filing appeal — Alienation made 
pending temporaiy injunction not void — Sale by 
debtor to defeat creditor -Piu’chaser aware of 
fraudulent intention of vendor 1 80 

CflClabA service, whether private or public 

878 

Garnishee —Attachment of debt — Objectipn iiro- 

ceedings . 37 5 

Gift. See Hindu Law. 

—Evidence— Secondary evidence 852 

Good faith) finding of 331 

Government Revenue, engagemont of, 
right as to 646 

Grant on pattah -Suit by zemindar for 
possession 878 

Mogoli Bralmiottar -Ancinit and perm'Uicnt 
— Muhca unopenvd at date of grant, right in, whether 
also passes. 

A Mogoh Brahmnifar grant, more than 100 years 
old, though perinanont, does not pass the mines 
unopened at the date of the grant. C. Kunja 
Behabi Seau V. Raja Dubga Prasad Singh, 20 C. L. 
J. 304; 19 C. W. N. 203 819 

Grove land. Sce Agra Tknanxy Act. 

Guardian and Ward —Suit against minor — 
Appointment of guardian ad litem — Practice — 
Father, a fit person to act as guardian of his son 
where no question of immorality is raised — Confession 
of judgment, whether compromise — Civil Procedure 
Code .Act XIV of 1882;, s. 462, application of. 

The mere absoueo of a formal oriler of appoinfcmmit 
of a guardian is not of itsidf fatal to a suit against a 
minor if it appears from the record that the minor 
was effectively reproseuie<^l iu the suit by his father 
with the sanction of the Court. 
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Guardian and Ward— couoki. 

If a loan, which is the siibjocfc-niatter of a suit 
was advanced for purposes which made it binding 
upon the son and there is no basis for the suggestion 
that the debt was incurred for immoral purposes, 
there can be no objection to the father acting as 
guardian ad litem of his sou and filing a confession 
of judgment. 

The confession of judgment in a case where the 
defendant has no defence to make is no compromise 
to which the provisions of Order XXXIT, rule 7, 
(section 462 of the Code of Civil Procedure, 1882), 
apply. A. Ham Nain Shtjkul v. Ganoa Shukul 

620 

Guardians and Wards Act (Vlll of 

1890) — Order by Deputy Magistrate makii^ 
over minor to lawful guardian, whether legal 840 
— s. 17 — Guardian of 

mifiovt appointment of— Considerations for Court — 
Discretion of first Court— Interference hy Appellate 
Court 

in selecting a guardian of the person of a minor, 
thainterest, well-being and happiness of the minor 
ought to be the main and paramount consideration 
for the Court. 

In the interest of the true welfare of the minor 
the recognized rights of guardianship under the 
law to which the minor is subject must, if necessary, 
bo assigned a relatively subordinate position. 

In making the selection of a guardian for a minor 
the Court should also have regard to the wishes of 
the deceased parents, unless such a course would bo 
disadvantageous to the minor, and also to the wishes 
of the minor himself when of years of discretion. 

Unless the Court of Appeal is of opinion that the 
order of the first Court was not for the true wel- 
fare of the minor, it will he reluctant to interfere 
with its discretion in the matter of the appointment 
of a guardian of the person of a minor. 

In the circumstances of the present caso the 
maternal aunt was preferred to the paternal uncle. 
C> Fulkumari Bibke v. Budh 8 inch Dhuphuria, 18 
0. W. N. 1198 

— I ■' — 8Sa 2 1 j 26f 26 229 

— Sa 29— Jotat property — 

Alienation by guardian of minor co-parcener with 
pei'mission of Court — Suit by minor to have sale set 
aside and to get possession of his sJmre by paiiition 

Guardiuji not jmde party -Estoppel — Courts 

discretion tv grant eipiitable relief. 

A minor co-parccner on attaining majority sued 
the alienee in possession for partition and possession 
of his share, alleging that his cousin, a member of a 
joint Hindu family, having got himself appointed 
guardian of his person and property and having 
obtained the permission of Court to sell the pro- 
perty, had alienated it to discharge his own personal 
debts: 

ifeW, (1) that the guardian not having been made a 
party to the suit, the Court could not adjust the 
equities between him and the alienee and would 
not deprive a bona fide purchaser for value without 
notice; 

(2) that the plaintiff having relied on the Court’s 
order of appointment to support a part of his claim, 
was estopped from repudiating it to support another 
port. S* Valji Jaseaj v. Tayabji Mulla MahMbo- 
ViBOYi 8 S. L. R. 44 876 


Guardians and Wards Act-concid. 


5 . 2^— Sale of war'Vs 

property hy guardian with Courfs permission^ vali- 
dity q/‘— Pardanaahin huhj^ capacity of^ to e^mente 
documents - Purchase of infant* s property under au- 
thority of Court from female guardian, whether 
fraud— Presumption — Transfer of Property Act (IV 
of 1882J, s. 41 - Bona fide purchaser for value. 

Ladies in this vonntry, pardinashin or otherwise, 
are under no such disability that they cannot execute 
any document. 

A sale by a guardian of the property of his 
minor ward with the permission of the Court, trans- 
fers a good title to the vendee unless the Court’s per- 
mission was obtained by fraud. 

The mere fact that the guardian of au 
infant, who obtained leave of the Court to sell the 
infant’s property, was a female, does not raise any 
presumption that fraud was practised on the 
Court. 

A person who purchases property from such a 
purchaser and pays consideration, is a bona fide pur- 
chaser for value without notice of fi*aud. C> Jadu 
Nath Acharjya v. Tarak Chandra Chattkbjee 810 


SSi 25f 26| 43 




47(1) 

Gujarat Talukdars’ Act (Bom. Act 
VI of 1888), S. 29B-‘ Unable*, meaning of— 
Claim not submitted within sidt months — Claimant 
prosecuting his claim in Court. 


A asserted that he was entitled to exercise the 
rights of a mortgagee in respect of certain proiierty. 
The claim was negatived in the Subordinate Judge’s 
Court. A appealed. After the appeal was filed tlio 
jiroperty passed under the management of tho 
Talukdari Settlement Oftieer under the Gujarat 
Talukdars’ Act, who issued a notification under section 
29B of the Act calling upon claimants to submit 
their claims within six months. A’s a^ipeal did not 
come on for hearing until some months after the noti- 
fication but when hoard it was decided in his favour. 
After the period of six mouths from tho date of tho 
notification had expired, tho officer, as representing 
tho estate to which the property belonged, aiipealod 
against tho appellate decree. That appeal failed. A 
thereafter applied under section 29B of the Act for 
a cei'tifteate in order that he might proceed with tho 
execution of the decree. 

Held, that A was unable to 2 jut forward his real 
claim at the dato of the notification, that at the dato 
of the notice ho was unable to comply with it within 
the meaning of section 29 B (3) and that the inability 
continued during the period of six months from the 
dato of the notification. 

The word ‘unable’ in section 29B (3) is not confined 
to physical inability on the part of the claimant. B« 
Manx Lal v. Khodabhai, 16 Bom. L. H. 511; 38 B. 

604 365 


heirs-at-law — Heirs, 

384 


Heirs — Personal liability of 
right of, to profits 

Hindu Law — Adoption of Brahmin hoy by 
person of lower caste, whether valid. 

A Brahmin boy cannot he adopted by a person of 
lower caste. O* Nabain Sinoh v. Shiam Kali 
Kijnwas, 17 0. 0. 188 45 
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Adoptlon—Sapmdas — Cowflcrtf- m- 

definite, effect o/— Sapindas of vaHom grades^Gon- 
mii of remote and interested sapindas — Long interval 
between authority given to adopt and date of adop- 
tion, effect of — Adoption on personal raitrice or 
ad vantage— Intervention of other eu rutnsfances — 
Power invalid. 

Where a snpinda, though wolcomiug the desire iu a 
widow to adopt, reserves the consent to a particular 
adoption being made to a future date, until he obtains 
details, it cannot be said that the consent of the 
sapinda is so specitic and clear as to amount to an 
authority to a widow to make the particular adoption. 

Where there are five grades of I'oversionera to the 
estate of the last male-holder and the widow contents 
herself with obtaining the consent of the third grade 
and that of only two sapindas, both of whom are 
interested in making the adoption, it cannot be said 
that there is such a consent by a majority of the 
sapindas as to amount to an authority to the w'idowto 
inako the adoption. 

Where a widow out of mere personal caprice and 
with a view to her own personal advantage makes an 
adoption on the strength of a power to adopt given 
thirty years ago, it cannot bo said that the adoption 
was made in the performance of a bona fide religious 
duty cither to secure spiritual bonefits to her husband 
or to herself. 

Where between the date of the ]:)ower to adopt and 
the actual making of the adoption along time elapses 
and other oiroum stances intervene and the estate 
becomes vested in other persons the power becomes 
inefEective and cannot be acted upon. 

Wherc'a sapinda refuses to give his consent, he is 
not bound to state his reasons for such refusal, es- 
pecially when tho widow does not ask for them. IVIa 
Kandukuki Vkkba Basavaraju V. Kandukuri Bal^ 
SURYA, (1914) M. W. N. 602 3 

Alienation by father— Mitak- 

sham — Suit by son for possession— Limitation to run 
from possessionby vendee — Possession, how tahen. 

In a suit under the MitaTcdiara Law for possession 
of land by annulment of illegal sales by his father, 
the son’s only cause of action is tho taking of pos- 
session by the vendee of what was the son’s joint 
sliare of the family property, and his suit ought to be 
brought within 12 years of such adverse possession. 

It is not necessary in order to obtain possession 
that tho purchaser should stop on to the land at all. 
Tho physical possibility of the buyer dealing with 
the thing exclusively as his own is all that is neces- 
sary. P. Bahadur Chand v. Naina Mal, 231 P. L. 
B. 1914; 133 P. W. R. 3914 35 

— Property fraudulently alie- 
nated by one member— That member cannot recover 
his share by sotting up other members to challenge 
transfer — Fraudulent transfer by father-— Son 
cannot recover more than his own share — Pleadings 
— Issue clearly raised — Form of pleadings i^ima- 
terial ® 23 

Purchaser of co-parcener's 

interest, whether entitled to mesne profits from other 
members. ^ , 

A purchaser of a co-parcener’s interest in a joint 
undivided Hindu family- has no right to claim past 


Hindu Law— contd. 

mesne profits from tho other members of the family 
from the date of purchase to tho date of suit, as he 
cannot be in a higher position than his alienor who can 
claim no account of past profits. His remedy is a 
suit for partition immediately after such purchase. 

Such alienee does not obtain a vested interest in 
tho properties purchased by him; his right is only an 
equity to compel his alienor to sue for partition. Wl# 
Maharaja ok Bobrili v. Venkatabamanjulu Naidu, 
16 M. L. T. 181; 27 M. L. J. 409 585 

Alienation by WMOW— Mortgage 

of whole estate— Consent of next reversionary heir — 
Sale of estate under mortgage-decree before wido^o's 
death — Reversioners, right of. 

A complete alienation by a Hindu widow of her 
entire interest in her deceased husband’s estate with 
the consent of the whole body of persons entitled 
to succeed as immediate reversionary heirs, passes 
a good title to the t/ianaferee as against the actual 
reversionary heirs. Similarly, an alienation by 
a widow by way of mortgage of a portion of the 
estate of her deceased husband, without proof either 
of legal necessity or of reasonable inquiry and honest 
belief as to its existence but with the consent* of tho 
next reversioner for the time being, will be 
valid and binding on tho actual reversioner, if the 
presumption of legal necessity or reasonable inquiry 
and honest belief raised by such consent is not 
rebutted by cogent proof. 

Therefore, where a conditional alienation by way 
of mortgage, by a Hindu widow, of her entire interest 
in the estate is made with the consent of the next 
reversioner and that alienation becomes complete by 
operation of law by the sale of the mortgaged pro- 
perty before the right to object to tho alienation 
accrues to the actual reversioner, he cannot impugn 
it afterwards. Ci Shiba Sundabi Dasi r. Bam 
G^obinda Das 90 

Ijy widow of whole 

estate — Consent of next reversioner — Validity. 

A Hindu widow can alienate the whole estate with 
the consent of the next reversioner. Ma Adaikka 
Maistry V. Muthusami Ambalagaean, 27 M. L. J. 24 

144 

by widow of whole or 

part of husband's estate — Reversioner's consent, nature 
of— Bona fide. 

The consent of the next reversioner to an 
alienation made by a Hindu widow should be 
bona fide whether tho alienation is of the entire 
estate of her husband or only a part of it. Bama 
Kavunden V. Kueuthasawmy Naick, 16 M. L. T. 261; 
(1914) M. W.N. 797 951 

— DoK>t — Father's debts — Suit against 

father and son — Decree against fathei' alone — Attach- 
ment of family property — Son's share, liability of — 
Civil Procedure Code (Act V of l90Sj, s. 11, Exp, V, 
In a suit for mesne profits against a Hindu father 
and his son, the decree was given only against the 
father. In execution of that decree a house belong- 
ing to both father and son was attached. The son 
objected that his undivided share in tho house was 
not liable to attachment inasmuch as the decree 
was only against the father; 

Held, that, as under the Hindu Law the liability of 
a son to pay his father’s debts to the extent of hia 
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shore in the family property is hnaed on relij?ious 
and moral considerations and not on some direct 
liability to his father’s creditor, tho decree in tho 
suit for mesne ])rotits left tho son exactly in the 
position iu which he would have been if ho had never 
been impleaded at all, and that, therefore, )iis con- 
tention against attachment was untenable. IVI« 
Zenamanora Papiah r. Lanka Subbasahtrulu, (1914) 
M. W. N. 616; 27 M. L. J, 276 396 

- '■ —— •Debt — Father’s debt time-barred, son’s 

duty to discharge ~ Will not acted upon —Family 
arrangement —Son’s right to object to father’s alie- 
nation - Unfriendliness on part of father does not 
destroy son’s rigjit as co-parconor 480 

Gift- Affiliation'', meaning of — Giji 

to affiliated son Subsequent adoption by affiliator's 
widow, whether cal id. 

By tho term “affiliation” is meant tho act of taking 
another into one’s family without performing the 
ceremony of adoption. 

A gift to the affiliated son of an undivided moiety of 
the affiliator’s property is quite valid and is not 
affected by any subsequent adoption by tho affiliator’s 
widow. IVI« Chalua Narsi Heddi i\ VumrMUiiA 
VIRAREDDI, (1914) M. W. N. 919 893 

Paramparyamai, / 1 m i tn tion of — 

Deed, consttnefion of — Intention — Life-estate. 

The rule of Hindu Law that “a gift to a man 
and his sons and grandsons or to a man and his 
son’s sons would, in the absence of anything sliow'- 
ing contrary intention, pass a general estate of in- 
heritance,” does not apply where there are words 
in the deed expi’<*ssly or impliedly limiting that 
right. 

Therefore, where different words are used to convey 
an absolute interest and a partial interest and w'here 
the donee is hhnsolf 70 years old, the intention is rather 
to confine the estate to his life and not to grant an 
estate of inheritance. M. Rbbthai Ammal v. Maiia- 
jjEVA Iyer 936 

; — by widow in favour of her 

daughter haeing sons — Relinquislnneiit — Suit by re- 
cei'sioner, whether maintainable. 

A gift by a Hindu widow to her daughter having 
sons amounts to relinquishment by tlie widow of her 
interest in her husband’s property and a reversioner’s 
suit to set aside the gift is not maintainable. At 
Mnsammat UouRi r. Qopal 603 

— Knll6rlt&nC€« exclusion from-- 

Leprosy, what type of —Tests — Incurable”, what is. 
Under the Hindu Law it is only the agonising, 
sauious or ulcerous type of leprosy that can be regarded 
as a ground of exclusion from inheritance. It is not 
safe to adopt the test whether the disease is curable 
or not. Deformity and unfitness for social inter- 
course, arising from tho virulent and disgusting 
nature of the disease, are the most satisfactory 
tests. 

In order that leprosy may be considered incurable 
there must be worms on the body, the ulcer must 
discharge offensive matter, the nails should 
drop off and the eyes should be blood-red. M* Raju 
r. BAMA8W..MY Naicken, 1 L. W, 716; 16 M. L, 

254 - 968 
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inheritance — Mahant dying with" 

out validly nominating his successor,effeetof— Appoint- 
ment, power of, reverting to family of founder of 
trust IK 1*. Land Revenue Art (ill of 1901J, s. 34 
— Mutation of names— Possession to be by virtue of 
succession. 

Where a mahant makes no vaild nomination of 
his successor, tho power of appointment reverts to 
the author of tho trust or to his successors. 

In mutation cases, the question of possession does 
not arise unless there is evidence of succession. 
U* P. B. Ra »Shiam Bihari r . Bhagwati Singh, 
10. L. J.4i0 768 

— - Mitakshara — Bandhu — 

Sapinda — Bhinna-gotra sapinda beyond 6fh degree, 
whether entitled, to inherit — Interpretation of Hindu. 
Law, 

The relationship (accordingto the MitaVshara 

school), on which the heritable right of collaterals is 
founded, ceases in the case of tho bhinna-gotra sapinda 
with the fifth degree from the -propositus and iu 
order to entitle a man to succeed to the inheritaneo 
of another, lie must be so related to the latter that 
they are sapindas of eaeh other. 

In the Jffifaits/i-aj’n the w'ord bandhu signifies the 
bhinna-gotra sapindas, i. e., the sapindas belonging 
to a different family gofra. 

8api adu-r(*lationsbij> explai ned 

The Hindu Law' contains its own principles of 
exjMJsition. Therefore, the questions arising under 
it cannot be detonnined on abstract reasoning or 
analogies borrow’od from other systems of law, but 
must depend for their decision on tho rules and 
dqctrines enunciated by its own , law-givers 
and recognised expounders. P« Ci Hamchanora 
Martani) Waikar V . ViNAYAK Vknkatesh Kothekar, 
18 C. W. N. ll'>4; 27 M. L. J. 333; 1 L. W. 831; 10 N. 
L. R. 112; 16 M. L. T. 447; (1914) M. W. N. 836; 16 
Bom. L. R. 863; 12 A. L. J. 1284; 20 C. L. J. 673 

290 

— - — Widoic gifting propeiiy of 

husband to daughter — Nature of estate — Daughter 
when succeeding d.oes not form stock of fresh descent 
— Sons of brother's son preferred to daughter's daugh- 
ters — Resumption of muafi — Settlement with parti- 
cular person does not alter position of settlee ivith 
regard to jwoperty — Arguments opposed to plaint 
and pleadings, whether allowed in second appeal. 

A Hindu widow in possession of her husband’s pro- 
jierty cannot, by any act of donation on her part, 
confer on the next heir, her daughter, any greater or 
more extensive rights than she herself possesses. 

In the ordinary way a daughter who is under 
Hindu Law the heir of her father cannot, when 
succeeding as such , heir to her father, form the 
stock of a fresh desedht, and as a result the sons 
of her father’s brother’s son (who were the sapindas of 
her father) would be entitled to succeed in pre- 
ference to her daughters who can claim only as 
vqndhus of their deceased grandfather. 

In a case where a muafi is resumed^ and a 
Settlement is thereafter made with a particular per- 
son, the action of the Settlement Authority does not 
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affect or alter the position of the aettloo with regard 
to the property. 

The Chief Court will not accept at the late stage 
of a ease an argument which is opposed to the plaint 
and pleatliugs and was not so much as hinted at in 
tho Courts below. P. Krishna Dkvi i\ Shib Saban, 

77 P. R. J914 697 

Joint fSimUy-Mt tnlcen hy 

maiiagivy member of family to purchase property 
for and with conseTtt of adult members^ whether bind- 
mgf on family. 

Whore with the consent of all tho adult members 
of a joint Hindu family the managing member of 
the family purchased a property for the benettt of 
tho family and in order to secure^ money for tho 
purpose of paying the ])rice of that property he 
alone mortgaged a joint property: 

Held, that tho mortgage was a debt for which the 
family property was liable. A> Pitambab Li n v. Sital, 
12A. L J. 641 263 

- — — Disrnptuni of unity of joint 

Hindu family — Presumption as to date of disruption 
— Presumption as to unity of othei members leliere 
one member separates. 

Where a disruption of tho unity of a joint 
family has once taken place and is proved or admitted 
to have taken place, no presumption can bt' 
raised as to the date of that disruption. 

Where one eo-parce uer separates himself from the 
others, there is no presumption that the remaining 
members remain united. Os Miisammat Men DANA 
V. Jag AN Nath Bakhsh, 17 0. C. 235 689 

■ — Joint family property, dis- 

posal by Will of—* Married woman' as used in Cinl 
Procedure Code, meaniuy of — Burden of proof— 
Decree ayainst Hindu father, sons' liability to satisfy. 

A member of a joint Hindu family is not competent 
to dispose of the joint family property by Will. 

The word “married woman” as used in tho Code 
of Civil Procedure, 1882, refers to femme covert 
as opposed to femme sole and, therefore, does not apply 
to a widow. 

Where a decree has been obtained against a Hindu 
father whoso children are minors upon a mortgage 
executed by him of joint family property, whether or 
not there has been a sale of the property in execu- 
tion of the decree, it is for the sons who come into 
Court to escape liability thereunder to prove that 
the debt was contracted for an immoral or illegal 
purpose or that the debt was of an illusory character. 
O. Cue Narain v. Gulzari Lal, 17 0. C. 368; 1 0. 
li. J. 603 917 

■ — ■— Litigation — Father repre- 

. sents sons — Agreement by father to he bound hy oath, 
how far binding on sons. 

A father fully represents tho whole family con- 
nsting of himself and his undivided sons in a 
itigation which he conducts in the interests of 
,he family. Unless the decree in such a litiga- 
ion is passed owing to the fraud or collusion on 
us part directed against his sons, the decree and 
,ho findings of the Court are binding on the sons. 
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An agreemeni by father to be bound by ah oath 
taken under the Oaths Act cannot, by the mere fact 
that it is based on the special provisions of the Oaths 
Act, be said to bo an agreement made to defraud 
his sons. Ma S\ivir v . Swamjnatha Ivkr, 16 M. L. T, 
163; 1 L. W. 643 221 

— Joint family Maintenance — 

Widow of brother —Maintenance to be fixed with 
refere-nce to family incomeat date of suit — Waher, 
effect of — Charge ujwn prope tty— Personal deciee. 

Tho widow of a deceased member of a joint Hindu 
family is entitled to have her maintenance^ fixed 
with reference to tho family income at tho date of 
suit and not at tho date of her husband’s death. 

In the absence of waiver by her of her claim a 
widow is entitled to arrears of mainteiianco. 

The maintenance awarded need not bo a charge on 
the entire family property and unless some reason is 
shown f»)r it, a personal decree should not be passed 
against tho defendants. 

A daughter-in-law may not bo entitled to claim 
any maiutonanco out of the self-acquired property 
in the hands of her father-in-law if her husband dies 
before liis father, but she would l)o entitled to 
claim it out of the same property after it descends to 
her brothers-in-law as ancestral projierty. M. 
MANIKKA MitpALIAR l*. SOUBAOIA Ammal, 27 M. L. ,J. 
29 1 897 

— Managing member can sue 

or he sued on behalf of family— Decree binding on 
other family members ~ Compromise in interest of 
family, manager competent to enter into - Fraud nr 
undue influence as ground of avoiding compromise — 
Karta plaintiff or defendant 'not to he distinctly 
stated as such- Residence of joint family members at 
diffei cut places — Business on behalf of family carried 
on in local manager's name alone— Local manager, 
decree against, binding on whole family— Alienation 
— Pre-emption suit decreed - Property pre-empted lost 
hy operation of law. 

A managing member of a joint Hindu family can 
sue and bo sued on behalf of the family, and a 
decree in such a suit binds the other members of tho 
family of which ho is the manager. 

When a defendant is competent to defond a suit 
relating to a joint family transaction carried out by 
him as manager, he is entitled as such to enter 
into a compromise in tho course of that suit if he 
considers it in the interest of the family to do so, 
although other members of the family may be entitled 
in certain circumstances to avoid the decree on the 
ground of fraud or undue influence. 

Apart from special circumstances, it is not essential 
in suits by or against the manager of a joint Hindu 
family that a plaintiff should state in distinct terms 
that he is suing as manager or that the defendant 
is being sued as manager. 

Where tho members of a joint Hindu family reside 
at different places, but certain business transactions 
are carried on at tho principal place of residence in 
the name of one member alone acting as local manager 
on behalf of the family, and upon a purchase 
having been made by the local manager in his name 
but on behalf of the family and out of joint family 
funds, a suit for pre-emption is brought and decreed 
against him alone, the suit is rightly brought against 
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him alone and the decree is in onlinary circumstances 
binding on the other mombers of the family, although 
the pro-emptor knows that the purchase is made 
out of joint family funds and on behalf of the family 
and does not sue the local manager as karta of the 
family. 

Where a pre-emption suit is decreed on a reason- 
able compromise being filed in the suit, the vondoo 
cannot be said to have alienated tlie property in suit, 
but to have lost it by operation of law. O . Sumo 
Di’lahe Mlsba V. Bru Bhvkhan Lal, 1 0. L. J. 456 

849 

Mitakshn ra - Mithila School 

— Separation— Partition — - Co-parcenary rights — 
Exclusion of females — "^Axiras puim poutimliky* 
meaning of -Custom not enforced in one instance, 
eflFect of — AccreKons to hahuann grant 417 

- ■ « ^ — — ProyniaAory note ia adoptie^ 

father*i( name -Suit hy adopted soyt — Whether adopt- 
ed son can sae an note yrithout succession certificate — 
Saccessioyy (Certificate Act (VJI of I8H9J, s. 4. 

<iAn adopted son is not entitled to obtain a decree in 
respect of a promissory note executed in favour of his 
deceased undivided adoptive father without the 
production of a succession cei*tificatc. M* Perayya 
r. Ahmad Abdul Rahiman Sait, 1 L. W, 612; 27 M. 

L. J. 236; 0914) M. W. N. 671 206 

— Kunillftri whether bound bv Rtriot 

Hindu Law 839 

f? t^OStl t U t68 — Po n mug service, irhe- 

ther can he perfoimed hy males — Service inam — 
Alienation — Adverse possession of officp, if cnnfeis 
title to emoluments. 

By reason of his sex a Hindu male is incapacitated 
from performing ‘fanning servne in a temple, which 
is usually done by dancing girls. 

An alienation of an mam granted for the per- 
formance of fanning seiwico in a temple in favoui* of 
a person not next in snccossion is invalid, even though 
it is made in favour of a member of the family to 
which the inam belongs. 

Joint possession of an office, oven if adverse, does 
not confer a title to a share of the income of the lands 
attached thereto. M. VusA Chandrakantam v. 
VusA Rubbarayudu, 1 L. W. 827; 16 M, L. T. 3^7; 27 

M. L. J. 746 685 

I I ' — Inheritance^ 8 nctfession to 

imnan living in adultery- Stridhanaui — Legitimtea 
son and illegitimate daughter, contest hetween — 
Prostitution, effect of — Words, interpretation of — 
Custom. 

Under the Mitakshara Law the illegitimate children 
have no right of succession except in the case of 
illegitimate sons of 8u4ras. 

According to the Hindn Law as obtaining in the 
Madras Presidency, the illegitimate daughter of a 
woman who lived in adultery has no right to inherit 
her mother’s stridhanam and a legitimate son is 
entitled to succeed to it in preference to the illegiti- 
mate daughter. 

Prostitutes are governed by the ordinary Hindu 
Law. The unchastity of a married woman dws not 
bring lier within the class of dancing girls and she is 
not governed by the law wliich by custom and jirece- 
dent applies to them. 
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Prostitution does not sever the tie of kindred 
between a degraded woman and her relations before 
degradation. 

rt is a well-recognised canon of interpretation, both 
under the English and the Hindu Law, that words 
ought to be construed in their primary sense and mu U 
tiplicity of sense ought not to bo attributed to them. 

Per Seshagiri Iyer, J. — A custom is not immoral 
merely because it regulates rights of property among 
dancing girls: 

—Whether the illegitimate children can 
come in to intercept the escheat to the Crown ? M ■ 
Meenakshi v. Muniandi Panikkan, 1 L. W. 704; 
(1914) M. W. N. 672; 16 M. L. T. 270; 27 M. L. J. 353 

957 

— Restitution of conjugral 

PlerhtS — Legal ci-nelty, what amonnts to — Deser- 
tion by Hindu infe, when justified. 

Where a Hindu husband starves his wife, does not 
give her proper clothing, shuts her up every time 
he goes out of the house and frequently uses personal 
violence to her and is proved to have turned her 
out more than once from his house, there is legal 
cruelty inasmuch as the facts are of such a character 
as to endanger the personal health, if not the 
safety, of the wife. 

One of the circumstances which justifies desertion 
by a wife under the Hindu Law is cruelty in a 
degree which renders it unsafe for the wife to return 
to her liusband. A. Bhawani Pbasad v. Bubhaoi, 
12 A. L. J. 9i*6 728 

— Reversioners to prove their nearest 
reversionary relationship to deceased - Pedigroo 
filed in Settlement proceedings 823 

Stridhanam— Order of Succession 

— HiisharuVs sapindas— BWoic's blood relations— 
Mother preferred to brother- Brother's widow not 
entitled — Suit against trespassei — Plaintiff to prove 
his own title. 

The stridhanam of a Hindu female, married 
according to an orthodox form and dying without 
issue, devolves on her husband, and failing her 
husbaiul, on his in the order laid down in 

the Mttakshara with reference to the sncceasiou to 
tlie property of a male. 

On failure of the husband’s sapindas qualified to 
succeed, the widow’s blood relations would succeed 
to the exclusion of the Crown. As between tlie 
mother and the brother, the mother is the preferential 
heir. 

A brother’s widow is no doubt a gotraja, 
sapinda, but she is not entitled to succeed as an heir 
under the Madras system of inheritance, 

A plaintiff seeking to oust a trespasser in possession 
must prove his own title. M* Kanakammal r. 
Ananthamathi Ammal, 37 M. 293 90 1 

— Trust — Trust deed— Trustee's alien 

in race and religion, when valid 460 

Widow-Decree fairly and properly 

ohia%yi<ed against widow — Eei'ersioners hound by decree 
— Confession of judgment — Rights of reversioyiers not 
m question — Widoiv, bona ftdes of, 

A decree fairly and properly obtained against a 
Hindu widow binds the reversioners. 
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A Hindu widow’s confession of jiidt^ment binds 
the reversioners where their rights to the estate are 
not in question and she believes the claim to bo 
just and acts honafide. U* P« Bi R. Manoal Das 
r. Mahbndra Datta Singh, 1 O. L. J. 490 92 1 

Widow’s estate — PennhbWiL 

given by 'widow to plant gvove^ wJLethev binding on 
re versioner --Pleadi ngu — llel lef, 

111 a plaint one of the reliefs was for possession. 
Both parties understood perfectly well the point in 
dispute and gave evidence accordingly. 

HeUlf that the jdaintifif was entitled to possession 
and the fact that the pleadings subsequent to the 
tiling of the plaint and the evidence in the case 
disclosed facts at variance with those mentioned in 
the plaint was immaterial. 

The jiermission given by a Hindu female, having 
life-estate in a property, to plant groves upon a piece 
of land without fixing the rent of the land, is not 
binding on reversioners. A* Jugal Kishork r. 
Homti Kuar 280 

Widow — Jat 'Widow — Jte-marriage^ 

effect of — Property of husband ^ ivhetlier divested — 
Cnstoni. 

Where the rules of caste allow a Hindu widow 
to re-marry, her second marriage does not under 
the Hindu Law divest her of the property of 
lier first husband; but a custom to the contrary may, 
of coiu'se, be proved. 

Where the Wajib-ul^arz of the village in which 
the property in suit lies is silent as regards the 
custom: 

Ifeldj that the Wajih.nUarz of other villages in 
which the parties to the suit have no connection 
whatsoever, docs not prove the custom. A* Musam- 
mat Nihali v. Kanak Singh 617 

— Land granted as maintenance 

to nudow^ whether resuntable unher death Succession 
-•-•Rei ersionePs widoiv's right to claim share in 
deceased member's estate, 

'j’he property given to a widow for niaintcnanco is 
resumablo at her death. A widow of a rev'orsioner 
can succeed only to the property which was actually 
vested in her husband at the time of his death. No 
fresh right can accrue to her as widow in conse- 
quence of the subsequent death of a person to whom 
lie Wf)uld have been heir, if he had lived. M* 
(loviNDAMMAii V. Marimuthu Pillai, (lOU) M. W. X. 
782 582 

— Maintenance^ whether charge 

on whole family property or on husband's share 
only — Chargey when and how arises — Ahenee of 
property y liability of — Attachmenty right created by 
— Suit by one widow for declaration of charge — 
Co-widoWy whether necessary party. 

A Hindu widow has a right to got her husband’s 
estate charged with her maintenance, but she must 
make a formal assertion to obtain recognition. Waste 
or improper alienation of her liusband’s estate with 
the very object of depriving her of her subsistence is 
invalid, and the iiuroliaser who joins in the effort to 
defeat her I'ights is under certain circumstances 
himself liable to the charge. 

The right of maintenance of a Hindu widow against 
persons other than her husband or son rests upon 
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their possession of family property in which her 
husband had a share. 

The mere attachment of a property before it is 
charged for maintenance creates no right or title 
in the attaching creditor. 

In a suit by a widow for declaration that she has a 
churge for maintoiiaiico on certain property, the co- 
widow is not a necessary party. 

Per Tijabjiy J. — The Court has power to charge the 
wdiolc of the joint family property for a widow’s 
maintenance, though her deceased husband’s share 
in the property in fixing the amount of maintenance 
will naturally be taken into considoration. 

Per Sjiencery J. — The whole family property remains 
liable for the widow’s maintenance, provided that 
the portion charged does not exceed her husband’s 
interest therein. 

Where the estate of the husband of a Hindu widow 
was attached in a simple money-dcci*ce prior to 
her decree for maintenance, but was sold after the 
decree was passed: 

Heldy that the decree was binding on the purchaser 
and created a charge on the estate. M« KrisiA^a 
Pattkr V. SINNAPONNU, 16 M. L. T. 651 759 

ViltLOW-Propeity given to Hindu 

iciilow by husband's relations loithout retention of 
reversionary interest — Succession ’—Vescendy mode of. 
Where a document executed by a widow’s hus- 
band’s brother’s sous recites that ‘‘neither we 
nor our heirs will have any objection to your 
dealing as you please with the one-third share 
allotted to you.” it clearly indicates that the exe- 
cutants do not intend to retain anything in 
the nature of a reversion in the property 
given. 

Such property passes on the widow’s death 
to her daughters, and on the death of a 
daughter, passes on to the survivor, and a suit 
for possession by a granddaughter during the 
life-time of the other daughter will not lie. M. 
Gadiparthi Peda Subbay ya v. Chirumamella 
Lakshmidevamma, 16 M. L. T. 297; (1914) M. W. N. 
876 412 

Suit to restrain waste- Be- 

ceiver- Power to carry on business — Immoveable 
property vested in administrator — Handing of keys, 
whether divestment — Property purchased in name of 
wife and son — Benumi purchase — Presumption. 

Ouo A died leaving him surviving B,hisuidow, and 
C, his son, and considerable property which comprisetl 
also a share in a partnership firm. C died two 
months thei’oafter leaving D, liis widow, as his heir. 
At the instance of B the Administrator- General was 
ordered by Court to take possession of, and obtain 
Letters of Administration to, the estate of A. He did 
accordingly and instituted a suit against the 
surviving partner of the firm in which A was a 
partner to realise A’s share therein. A Commissioner 
was appointed in the course of the proceedings to sell 
certain assets of the firm between the parties 
to the suit, one of which was the good-will of 
the business. The Administrator- General bid for 
and purchased the same. In the final decree 
in the suit it was ordered and declared that 
the Administrator-General do retain as and for his 
share the good*will of the business. D thou entered 
into a partnership under the said firm’s name with 
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three persons under a deed of partnersliip, gave them 
throe-ennas share and threw the good-will into the 
common stock. The Administrator- General gave her 
Es. 12,000 and handed to her the keys of the busi- 
ness premises which also fell to his share in the 
final decree. In a suit brought by the next pre- 
sumptive male reversioner to restrain D from com- 
mitting waste it was found that the partners wore 
not persons whose services it was necessary for her 
to secure to carry on the business, that she exercised 
no real supervision and had no control over the same, 
that everything was done by her partners and two 
other persons to whom she delegated the power of 
supervision, that the account books of the firm wcie 
not kept in the course of the business and they were 
written up pending trial: 

Heldf that a proper case for the appointment of a 
Eeceiver was made out and the Coui’t was bound to 
appoint one in the interests of the reversioners, that 
her conduct in taking three persons as partners 
was prima facie an act detrimental to the reversion 
and that the alienation of 9/l6th8 share of the good-will 
to them was quite unnecessary in the interest of the 
hrusiuess; 

that as the final decree passed in the suit for dis- 
solution of partnership contemplated the carrying 
on of business for the benefit of the estate, it was 
not an act of waste on the part of the widow; 

that by the handing over of the keys of the 
business premises, the Administrator- General did 
not part with his interest therein. 

Where a person purchased certain immoveable pro- 
perty in the name of his wife and minor son and 
after his son attained majority, took a release from 
him and then he and his wife effected a mortgage 
over the same: 

Heldy that in the absence of some explanation to 
account for his taking the puperty in the name of 
his wife and son, prima facie the presumption was 
that ho intended it for both. IVI« Tanikacuala 
Mudaliak V. Alamelu Ammal, 16 M. L. T. 26 1 53 

Wife’s right to remain hi hafibamVs 

. hoaae if he mes to eject her. 

A Hindu wife cannot insist upon living in a house 
belonging to her husband so as to be able to resist 
successfully a claim on his part for her removal from 
the house occupied by her. The questions of her 
unchastity and immorality and residence and main- 
tenance are iiTclevant when her husband asserting 
his proprietary right sues to eject her from his 
property. A« Ganpat Mallak v. Sundei, 12 A. L. 
J. 1039 192 

I. — ■ — — ^Vlll — Maitite nance provided to 'icidow 

life — ferms clear and unambiguous - Unchashty 

not to affect right to maintenance. 

Unless there is an ambiguity in the terms of 
the Will of a Hindu testator, the rule that the Will 
of a Hindu must be construed with due regard to 
Hindu habits and notions has no application. 

There is no certain and necessary implication 
that a Hindu, who by Will provides for the main- 
tenance of his wife after his death, intended to 
deprive her of the maintenance if she becomes 
unchaste. 

Where a Will gave the testator’s widow a clear 
right to receive till her death a certain amount as 
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maintenance, she could not be deprived of such 
right by adding to the Will certain words and terms 
which the testator might be presumed to have in- 
tended to add if certain future contingencies had 
been in his mind when he made the Will. IVI • Bom- 
MAYA Hbgadr V . SRINIVASA Hkbbara, 27 M. L. J. 305 

900 

Hindu WldOWf right of, to compromise —L gtoI 
necessity 3/7 

— — ‘"i transfer by, allowed to pass 

uiichallongod, presumption in case of — Next rever- 
sioners, transfer in favour of, effect of — Transfer 
still open to challenge, effect of 859 

^ transfer hy^ for legal necessity — 

consideration- money left ivith transferee — Transferee 
to satisfy necessity — Legal necessity otherwise dis- 
charged — Transfer void —Next reversioners entitled 
to recover property — Application of money to he seen 
by transferee --Transfer 7iot entirely for legal neces- 
sity—Yoidable transfer— Purchaser entitled to money 
paid by him to meet legal necessity. 

Where a Hindu widow transfers a property for 
legal necessity and the consideration-money is left 
with the transferee to satisfy that necessity, but 
owing to his failure to do so it is otherwise satisfied, 
the transfer becomes void and the next reversioners 
are entitled to recover property without paying him 
anything; for he, having the control and application 
of the consideration-money, is bound not only to 
satisfy himself as to the existence of tho neces- 
sity bub also to see that tho money is properly 
applied. 

Where a sale by a Hindu widow is not entirely 
for legal necessity, it is voidable at the instance of 
the next reversioners. But where the purchaser has 
bona Jide parted with some money to moot a legal 
necessity, that money should be refunded to him 
with interest. 0« Kanchan Kunwab t*. Amar 
Singh, I O. L. J. 475 806 

Hundl —Notice of dishonour —Indorsers — Delay of 
six months— Drawer to be co-defcndaiit 881 
— ———Shah jog liundi — False j fraudulent^ atolen or 
forged hundi Responsibility of Shah to produce 
drawer or refund — Solvency of drawer not guaranteed 
but genuineness guaranteed — Person sending hundi 
for collection not person from whom hundi bought — 
Claim for refund to be made directly and without 
delay. 

According to the custom among Shroffs relating to 
shahjog hundis tho Shah who obtains payment of a 
shahjog hundi is, in the event of the hundi turning 
out to be a false, fraudulent, stolen or forged owe, 
bound to refund the amount of the hundi with 
interest unless he produces the actual drawer or tho 
person who committed the fraud. 

According to the actual practice of Shroffs when 
dealing with hundis^ whether shahjog or not, the 
Shah does not guarantee the solvency of the drawer, 
but guarantees the genuineness of the hundi. A drawee 
will not pay a hundi unless he has funds in his hands 
belonging to the drawer, or is willing to give him credit, 
and he will not pay on presentation of a shahjog 
hundi to a Shah unless he is satisfied as to the respect- 
ability of the Shahf as he looks to him in case of 
anything afterwards going wrong with the h\mdi- 
The respectability of the Shah is a matter only for 
the drawee to consider. 
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The person who sends a hundi for collection is not 
the person from whom the hwidi is bought. 

The claim to a refund against a Shah who has re- 
ceived payment of a hundi on the ground that the 
hundi is a forgery, must be made as soon as pos- 
sible after the forgery has been discovered so as to 
enable the Shah to protect himself. Delay in making 
the claim over a month without any reasonable 
excuse will disentitle the claimant from recovering. 
The fact that the Police in their investigation re- 
garding the forgery visited the shop of tho Shah 
cannot be considered as a communication by the 
claimant to the Shah of the forgery, and certainly 
cannot be taken for a claim to a refund. 

It is necessary that all notices involving respon- 
sibility on mercantile documents should be clearly, 
precisely and directly given. B« Bansidhar La(;uh- 
MINABAYRN V. JAWALAPRASAD GAYAPRASAD, 16 BoM. 

L. K. 434 S2 

Iddat. See Rkstitution or Conjugal Bights. 
Improvements — Compensation — Building 

consti*uctcd upon land of another 1 SH 

Inam Vlllafire« See Madras Kstatkh Land Act 

Income-tax Collectorf whether Bovenue 
Court 333 

Inherent power. See Civil Procedure Codb, 
s 151. 

In he rite nee. See Hindu Law. 

I — ,, .— I. -. 1 , 1 .— j exclusion from — Hindu Law- 
Leprosy, what type of 368 

Injunction — Becurring cause of action I8S 

- ■ ■ — f suit for 193 

' ' — , temporary, grant of 9 

Inquiry —Discharge without making any judicial 
investigation into merits of complaint —Inquiry into 
same charge on second complaint 838 

Insurance policy effected by Hindu husband 
on his own life for benefit of wife and children, 
effect of— Money due under such policy, whether 
available for creditors of assured— Married women 
— Childivn — Application of Act to Hindus, Mu- 
hammadans and Buddhists — Policy effected under 
the Act, effect of — Surrender of policy, whether 
permissible — Powers of Governor-General in 
Council under section 2 of Act — Terras ‘ race,’ ‘sect’ 
and ‘tribe,’ refer to what communities 236 

Intention, see penal code, 8. 300 (4). 

, proof of — Offence under section 328, 
Indian Penal Code 35 1 

Interest — cessation of interest 96 

- Compound intei*est— Interest exceeding 

principal 45 1 

— — Compound interest not at enhanced rate— 
Mot penalty 560 

after date of suit— Discretion 658 
Penal rate 702 

for stipulated period — No independent 
covenant to further interest— Post diem damages 

when aUowed 504 


Interlocutory order— Adjournment con- 
ditional on payment of costs — Bevision 207 

Interpretation of compromise 
deed 743 

of Hindu Law, rules of 

2S0 

of lease 357, 675 

of settlement decree 

743 

— of statute — EjBpressio uniun 

eat eji'cluaio a Uncertain guide 562 

■ ■ — • — Legislature, intention of 

to be discussed only in case of ambiguity in words 

of law 594 

I, ..I,, » Provision, how to be inter- 

l>reted 41 5 1 

Bcference to proceethngs 

of legislature 7 7 I 

of wajib-ul-arz 869 

of words 957 

IrreefUlarity — ^Amondment of charge by Ses- 
sions Judge — No prejudice and no objection 630 

UafiTlr — Uosumed jay ir, whether estate 61 

Jat widow. See Hindu Law. 

Joint family. Sec Hindu Law. 

— —— — , Mulummadju — No jneaumpiion of 

Joint funds — Second appeal —i^oncui icuf findinya of 
fact — Potcer of High Couii to tnterfeir- -Findings not 
based on evidence. 

Ill a Muhammadan joint family there is no 
presumption as to the jointness of funds and in this 
connection Hindu and Muhammadan joint families 
are quite different. 

The rule that the Higli Court will not interfere tf) 
upset concurrent findings of fact is inapplicable to 
a case where the findings are not based on evidenco 
but on a wrong presumption. P. Imam Din v. Dulo, 
239 P. L. R. 1914 278 

Joint land rate use of Joint land hy co- 
aharer — Right of auch co-.sharer to httild iiennanent 
structure on land irithout conaent of other cO’skarera. 
The fact that one of tho co-sharers in a village has 
been in separate use and 4)ccnpation of a lanii does 
not entitle him to erect periuaueiit structures on it 
against the wislies of other co-sharers. A. Jadu- 
kath Lal V . Bach HU Lal 43 

Joint tort-feaSOrS-Co/dn*6ut/oa — Deere 

for meaw pr<^ta~~Luibilifg of several defendants not 
discriminated—Meannig ofderrvc --Plea that piaintijf 
alone ivaa real icrong-doer, when and how to he raised. 
The reasonable moaning of a decree for m(\sne 
profits which treats all defendants as on the same 
footing and in no way discrimimitcs between them, 
is that they are liable in proportion to (heir interests 
in tho property of which they wore in wrongful 
possession. 

Therefore if one of the defendants in such a 
decree satisfies the whole decree, he is entitled to 
contribution from the remaining defendants to tlio 
extent of their several shares, and the plea that 
the plaintiff is entitled to no contribution because 
ho alone was in possession of the land in respect 
of which a decree for mesne profits was given, is of 
■uch a special nature and requires suck special 
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Joint tort-feasors— couuid. 

oonsidemtioii that it Hliould be distinctly pleaded 
and made the subject of a distinct issue. 

Th'' principle that one of the joint tort-feasors is 
not entitled to contribution from the rest, docs not 
apply where all of them wei’o not wdlfnl tort- 
feasors. C* Bishnu Gharan Kov r. Bipin Chanoka 
Boy, 18 C. W. N. 622 729 

Judfirment Of Appellate Court, what 
it should contain 596 

— haged upon evidence not on recovd set 

aside in second appeal -Statement of parties in 
previous litigation relied on must he regularly proved. 
The High Court would set aside a judgment based 
upon evidence which is not on the record. 

If the plaintiff relies upon any statement by the 
defendant or Ids IMeader made in a jirevious litiga- 
tion between tin’ parties, that statimient must be 
regularly proved. C« Moni Lal Kar v. Uma 
C uAKAN, 19 G. L. J. 54L 5/1 

fjoicer Appellate Court setting amde 

judgment of first Court not bound to dispose of all 
rensp^ns given hy first Court. 

A lower Appellatd Court is not bound to dispo.se 
seriatim of all the reasons given by the lirst Court, if 
it gives special reasons of its ow'n for coming to an 
opposite conclusion. C« Jatra Mohan Nanoi v. 
PlTAMBlR Mistri, 19 C. u. J. 38o 543 

— ■■ ■ ■ Meaning uncertain Set aside for un^ 

certainty. 

Where the first Court formulated the question for 
trial in a compound sentence eminently calculated 
to lead to an uncertainty in the judgment, as to what 
the view of the Court was on each of the part.s of 
which that compound w'as made up, the High Court 
set aside the judgment on the ground that it did 
not know what the judgment meant. Ca Hevbndra 
Nath v. Annapa Hadi, i9 C. L. J. 543 576 

Julkar rlghtS~7Vd'//, and navigable rivers— 
Fishery rights^ Giwernment’s right to grant — Change 
of river course — Right of owner or grantee to folloiv 
the river — Bengal Law —(rovei nnicnt grant— Eri. 

deuce — Frivy Council Practice — Established rules not 
to be supet seded unless unjust — Foreign rules, con- 
siderations to be borne in mind in applying — English 
tenmes and Bengal ’iomiiiduvi rights, whether iden- 
tical — Analogy of English Law, whether should be 
resorted to when Indian Law is clem — Julkar ni/ /it 
classified in English Law as a profit a prendre, effect 
of. 

The right of the Government of India to grant a 
several fishery in a tidal navigable river exists apart 
from the ownership of the bed of the river, and the 
right of fisliery follows the river whatever course it 
may -take. In other words, the grantee of julkar 
lights in the old channel can continue to enjoy them 
in the new one, whether the change in the river’s 
coarse is a sudden or a gradual one. Therefore, in 
Bengal the Government's grantee can follow the 
shifting river for the enjoyment of his exclusive 
fishery so long as the waters form part of the river 
system within th'> upstream and dowmstroam limits 
of Ms grant, whether the Government owns the soil 
subjacent to such waters as being the long-established 
bed, or whether the soil is still in a' riparian pro- 
prietor as being the site of the river’s recent encroach- 
ment. 


Julkar rlfiThts—coucid. 

Case-law on the subject reviewed. 

The mere fact that the julkar right is classified in 
the language of the English Law of real property Ub 
0 , projit a prendre in alienn solo does not prevent its 
proprietor from being entitled to follow the river in 
its natural change. 

The evidence of a Government grants of an exclu- 
sive fishery in navigable waters ought to bo conclu- 
sive and clear. 

In the case of julkar grant made by Government ^ 
prior to the Decennial Settlement, as pattahs or other 
inunirncnts evidencing the grants are rarely forth- 
coming, resort must lie had to secondary evidence of 
them, or to the inforeiu’o of a legal origin to be drawn 
from long user. 

In proposing to apply the juristic rules of a distant 
time or country to the cotHlitions of a jiarticular 
place at the present day, regaril must be had to tlio 
jjhysical, social and historical conditions to which 
that rule is to be adapted. 

The analogy of an English rule cun hardly bo 
prayed in aid wdien Indian Legislature has an ci- 
tablishnd and different rule on the same subject 

English tcnmvs and Bengal zenund'ni inghts do not 
fully correspond to one another. 

The Judicial Coinmittoe w'ould be slow to disturb 
decisions by which rules, governing extensivo and 
important rights, have been I'stablished, and unless 
they could be shown to be manifestly unjust or 
flagrantly inexpedient, their Lordships w'oulcl nob 
supersede them P, C. Srinath Hoy v. Dina- 
BANDHU Sex, 18 C. W N. 1217; (1914) M. W. N. 654; 

) L. W. 733; 16 M. L. T. 319; 12 A. L. J. Il93; 20 C. 
L. J. 385; 16 Bom. L R. 901 467 

Jurlsdlctioflt E.w CiVJL rBOCEDURB Conifi, 
8. 151; Suits Valuation Act. 

— Appeal — Order under section 43, 

Provincial Insolvency Act - Nature of appeal - 
Jurisdiction 986 

Application to' be utl judged insol- 
vent — Applicant working as domestic servant in 
one district and liaving agricultural liolding in 
another 41 

, (Consent or contract whether can 

give jurisdiction to Court 451 

Contract to allow plaintiff to drain 

plaintiff’s land — Brt'ach of contract — Damages 44 
— Equitable jurisdiction of Court 

863 

Joint possession of jmrties — Attach- 
ment 324 

* — Land revenue of portion of village 

granted as innm — Estate — Suit for rent 8 

License — Fisliery and collection of 

produce, right of theka as to 686 

• Receiver, appointment of — Appoint- 

ment of party — Small estate 602 

— — ——Sanction to prosecute —Jurisdiction 

of Sessions Judge to set aside sanction where lower 
Court not subordinate 524 

tf, enforce award 826 

Suit for pension by school master — 

Suit relating to trust 4 I 

- — — Summons to d'lfend-iMt for settle- 
ment of issue -Suit finally disposed of 9 

— ^ — — Title, objections reWing io^ roised 
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Vol. XXV] 

Jurisdiction — contd. 

in course of 'partition in Revenue Court — Civil 
Courts to satisfy themselves if conditions and. qunli- 
ficatio'n.s anne,ved to grant of jurisdiction complied 
with — U. P. Land Revenue Act (III of 190U, s. 111. 
When a Statute confers jurisdiction upon a tribunal 
of limited authority and statiitoi'y origin, the condi- 
tions and qunlitications annexed to the grant must be 
strictly complied with. 

The Civil Courts arc* invested with jurisdiction of 
a two-fold character in respect of objections r(‘- 
lating to title which have boon l)ut forward in the 
Bovenne Court within the time specified in the i>ro- 
claniation. In the cases specified in clauses (n) and 
(6) of sub-section (1) of section 111 of the Land 
Revenue Act the jurisdiction conferred is original. 

In cases under clause (n) there is no rule of limi- 
tation other than that which w'ould apjily under 
the ordinary law relating to civil suits. 

In cases under clause {h) the jurisdiction must be 
invoked within the ])eriod of three months from the 
date upon which the objector is referred to the Civil 
Court. In cases under clause (r) the Civil Court 
has ail appellate jurisdiction only. 

The jurisiliction being conferred on the Civil Courts 
by Statute and not by the Revenue Court order, the 
Civil Courts, when tlieir jurisdiclion is invoked, must 
satisfy ihemselv'es that all the conditions and qualifi" 
cations annexed to the grunt of jurisdiction have been 
strictly complied with. 0« Mukhtak Ahmad r. 
JJakati Laf,, 17 0. C. 221, 1 (). Ti. J. 335 316 

- — — Valuation of ah.ires us between eo- 

shurers 366 

— Valuation of suit —Court Fee— Suit 

for po.ssi'aaion of colony land 24 

- Value of suit for purposes of juris- 
diction 180 

Of Civil Court — Laiuhanlar*s 

power to grant leave —Declaration 6 1 

— Of Civil or Revenue 

Court — Claim by re rr.'Ooners of souless land- 
owner for possesstnn of land on (jroun l fh it hr had 
no right to create ocru pi nicy rights ~ Adverse posses- 
sion— Limitation Act(lX o/iy08>, tSch. /, Ar/. 144-. 

A suit broug'jt by the reversioners of a deceased 
sonless proprietor who had given occupancy rights 
in his plots of land to another, on the ground that 
he had no right to alienate the land in that way, is 
cognizable by a Civil Court. 

Article 144 of the Limitation Act, TX of 1908, is 
applicable to such a case and a suit brought 30 
years after the alienation is clearly barred. P« 
Badhawa r. Jallu, 112 V. W. R. 1914; 228 V. L. R. 
1914 871 

— Lessees of village^ perpetual 

or for term -Ejectment —Declaratory suit - Cause of 
action— Enhancement of I'entj right as to — Enhanced 
rent, refusal to pay, right to eject in case of - Civil 
Courts not to express opinion on matters cognizable 
by Revenue Courts alone. 

The lessees of a village, whether perpetual or for a 
fixed period, cannot bo ejected through a Civil Court: 
the landlord must, if he wishes to eject them, take 
proceedings in the Rent Court. 

Where it was found that the lessees had merely put 
forward their rights as lessees and never set up any 
proprietary oi* under-proprietary rights: 
pieldf that there was no oatifle of ootion for the 


Jurisdiction — concld 

landlord to go to the Civil Court for a declaration that 
the lessees had no proprietary or nnder-proprietary 
rights. 

A landlord’s right to raise the rent of lessees-at* 
will and to eject them if they refuse to admit this 
right, cannot be decided by a Civil Court but by a 
Revenue Court alone. 

A Civil Court ouglit not to express its opinion upon 
such matters as can only be decided by a Revenue 
Court, but ought to leave them open for decision 
by that Court. 0« CuR Sahai r. Muhammad Abud 
Ha.san Khan, 1 0. L J. 5)2 914 

Of Civil or Revenue Court 

— Muafi — Land Revenue Act (XVll of \8S*7)^ 
s 158 (v'iii ) — Return of plaint. 

Th(‘ Civil Courts have no jurisdiction to question 
the authority of the Revenue Officers to settle, in 
ea.sp of resumption of muaf, the land with the heirs 
of the last m^rr/if/riy, ignoring the representatives of 
another joint muajidar who died earlier. 

Wheix? it is found, after irnpiiry, that a bi#it is 
cognizable by a Revenue Court and not by a Civil 
Court the )>laint may not bo returned for presentation 
to the proper (hjurt. P. Hari’HARAN Das v. Diwan 
Chand, 9j P. W. R. 1914; 198 P. L. R. 1914 622 

“ — — Suit for declaration of title 

to hold land rent free 206 

— occupancy tenant 

for possession of land as thre.shing floor 502 

- — ■ - Tenancy — Determination of 

n tture or terms — Permanent lessee not possessing 
hei liable and transferohle right, irhefher under- 
proprietor — Decharniion that defendants neither pro- 
prietors nor under-jiropnetors, manifauiahility of 
suit for, irhere they simply claim to he perpetual 
les.sees — Civil Courts not to declare whether derision 
of Revenue Court binding <ni. p'lity — SjieeiJie Relief 
Act {I of 1877), s. 42 — Declaration discretionary — 
Mere riuestion of / wr, ivhether jiLdifies grant of 
declaration.. 

A Civil Court can imiuire into a proprietary or 
under-]U’opriet,iry title but cannot inquire into tlu 
nature or the terms of a tenancy whi‘re tlie tenancy 
ih admitted. They lie within the exclusive jurisdic- 
tion of the Kevenuo Courts. 

A permanent les.sec not posSv>ssing a heritable and 
tmn^'i*rablo right is not an undiu’- proprietor. 

Where the plaintiff sued tluMlefeudants in the Civil 
Court for a declaration that they were neither pro- 
prietors nor under-proprietors, and the defendants 
simply claimed to be perpetual lessees as found by 
the Revenue Court* 

Held, that the plaintiff’s suit was without any cause 
of action. 

A Civil Coui't ought not to grant a declaration as 
to whether a decision of the Revenue Court is binding 
upon a party, for the power conferred by section 42 of 
the Specific Relief Act is discretionary and no decla- 
ration can properly be granted on a mere question 
of law. 0« Prag V. Muhammad Abdul Husain, I <). 
L. j. 344 603 

Jury trial * Vei'diet not unanimous - Be-considern- 
fion after delivery, whether legal— Questions to 
Jury— Procedure— Criminal Procedure Code (Act 
of 1898;, ,sx. 302, 303, 307. 

When R Jury has returned a clear and unamLiguous, 
though pot unanimous, verdict, the Sessions Judge 
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Jury trial— conoid, 

has no power to put questions to the Jury under 
section 303 of the Criminal Procedure Code. If 
he disagrees with the verdict of the majority, ho 
should proceed under section 307. L« B« Kya 
Nvun V. Emperob, 7 L. B. K 140; 15 Cr. L. J. 670 

1006 

Kabuliat. SW Bbnoae tenancy Act, s. GOj 
Landlord and Tenant. 

, stiptilatwn ill - Suit to enforce stipula- 
tion after expirij of term — Wni ver - Restrictions on 
enhancemciii of rent -Bengal Tenancy Act {\Tll of 
1885>, S0-~Cnnrt')> duty - Civil Frocedure Code 
(Act V of 1908;, O. XU, r. 11, O. XL VII, r. 4 - 
Appeal dismissed under 0. XU, r. II, revival of, 
by Division Bench, vdiether can he questioned. 

An order of a Division Bench of the High Court 
reviving an appeal dismissed under Order XLT, rule 
1 1, cannot bo questioned by the Bench hearing the 
appeal. 

If a tenant holds over after the expiry of the 
kahitliaf, the landlord is not entitled to enforce a 
stiplilation contained in it, which he had waived 
during the term itself. 

Obiter.— Under the Bengal Tenancy Act enhancement 
of the rent of raiynts, whether occupancy or non-occu- 
pancy, is greatly restricted. These restrictions con- 
stitute a valuable protection for the tenants and the 
Courts should always bo very careful to prevent 
landlords from evading these restrictions by inducing 
improvident tenants to take lands at low rates with 
a stipulation for future enhancement. C« Haldhar 
Jha V. Shah Mahammad Ashraf 880 

unregistered, inadmissible in evidence 

—Oral evidence as to rent agreed upon, whether 
admissible 509 

Khazis’ Act (XII of 1880), ss. 2, 4- 

Appointment ns Khazi confers no ejrclnsive right to 
perform flint tions of office. 

The object of the Khazis Act of 1880 was merely 
to appoint a tiorson whose duty it ivould be to render 
certain scriice.s lo such Muhammadans as may 
choose to resort to him for certain purposes, and does 
not confer on him any exclusive right to perform the 
functions which his office requires him to discharge. 

An office which recpiircs tJic holder to perform 
duties in connection with an institntion would ordi- 
narily carry with it rights of an exclusive character, 
and does not interfere with the right possessed by all 
persons to exercise any profession or calling they 
might choose to adopt. M. Katel Sheik IJmmar 
Saheb V . Khazi Bddan Khan Baheb, 37 M. 228 898 

s. 4 898 

Kldnappin£r. 8-e Penal Code, s 361. 

Labourer* See workmans breach of Contract 
Act, s. 2. 

Land Acquisition Act (1 of 1894), 

ss. 18, aO—Ayporltonment of compenmHon — 
Reference on zemindar’s application — Tenant's right 
to dispute appmiiortmenf. 

Where definite apportionment was made by the 
Collector between the zemindar and his tenant,, and 
the matter was referred to the Court on the applica- 
tion of the zemintlar and not of the tenant: 

Jlcld, that the tenant could not dispute the Col- 
lector's award before Court. 8s Mauabali r. " 
piiran Mushtaksing^ 8 8. L, El. 18 803 


Land Acquisition Act— oontd. 

s. 18 — Circumstance 

affecting compensation not put forward before Land 
Acquisition Officer, whether can he ui'ged in Civil 
Coiu't — Pleader's fees, assessment of-— Civil Digest 
{Oudh), para. 272, r. 9. 

It is the business of the applicant in a Land AcquL 
sition case to put forward before the Land Acquisi- 
tion Officer every circumstance which might affect 
the amount of compensation which ho demands, and 
if he fails to do so, the Civil Court is justified in 
ignoring it. 

For the purpose of taxation of Pleader’s foes 
jirocoodings taken on reference under section 18 of 
the Laud Acquisition A ct should not be treated as 
a suit within the meaning of the rules contained 
in paragraph 272 of the Oudli Civil Digest. Pleader’s 
fees in such cases should be assessed under rule 9 
of the latter paragraph. 0« Sajjad Ali Khat^ r. 
Secretary of State, 17 0. C. 284 732 

9S, ISf 1 9— Petition 

to Collector to review award — Petition rejected as 
time-barred, hut sent to Divisional Judge to he put up 
with cases before hhn dealt with as order of refbrenee 
— Appeal — Objection taken to Jurisdiction of Divi- 
sional Judge at a late stage — Objection allotced to 
he taken — Divisional Judge incompetent to deal with 
application — X,rtension of time — Minority. 

The award of the Collector was made on the 7th 
Juno 1912, and on the Hth July 1912, a somewhat 
vague petition on unstamped paper was presented 
to the Collector by all the respondents. This 
petition was returned on the ground that it was un- 
stamped and did not specify the field areas to which 
it related. 

On the 23rd July 1912, H, one of the respond- 
ents, presented a written objection to the 
award, but in it he merely asked the Collector to 
review his award and grant him further compensation. 
The Collector rejected tlie application as time-barred. 
On the 14th August 1912, G, another respondent, 
applied to the Collector practically fof a review of 
his award. This application was also rejected ns 
time-barred. The remaining respondents, M and A, 
said to be minors whose mother had been acting 
as their guardian, made no application after the un- 
stamped petition of the 11th July. 

The Collector, after rejecting the various petitions 
made to him, tlirectod that the applications should 
be forwarded to the Court of tho Divisional Judge 
“to be put up with tho cases before him“. This was 
regarded as an order of reference by the Collector, 
and the Divisional Judge dealt with it as such. On 
appeal from the order of the Divisional Judge, tho 
Chief Court remanded the case, and subsequent to 
the date of return to the order of remand, the 
Government Advocate filed certain additional grounds 
of appeal taking exception to the jurisdiction of the 
Divisional Judge to adjudicate upon the claims of 
the respondents. Admittedly the objeoti^s had not 
been taken in the Oohrt of the Divisional Judge 
when he was originally adjudicating upon the re- 
spondents’ case: 

Held, that the objection could be taken even at 
that stagfe ef the caeej 

that vndev section 18 of the Land Aequisition 
Act, no extensiem of time Is idlowidde on the ground 
of rainoritp 
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Land Acquisition Act— concid. 

that the Divisional Judge liad no jurisdiction to 
deal with the case of the respondents: — 

(1) because there was no application by any of 
the respondents asking the Collector to take action 
under section 18 of the Act; 

(2) because even the petitions made by the res- 
pondents were time-barred ; 

(3) because the Collector rejected the petitions 
and did not refer them under section 19 to the 
Divisional Judge, and 

(4) because so far as M and A were concerned, 

there was no application at all before the Collector. 
P« Secrbtaby of State v. Hakim, 64 P. R. 1914; 
244 P. L. R. 1914; 168 P. W. R. 1914 448 

S. 19 448 

— SSa 23« 38 — Hounej 

market-value of — Twenty years annual rental — 
Annual rental^ how found in growing towns — Fruit- 
hearing treeSj valuation of. 

In computing the value of a house in a town 
of growing importance twenty times the annual 
rental value, and not what it w'ould cost to build 
a house of that description, should be allowed, and 
the annual rental should not be merely the rent which 
the house is commanding at the time, but what it 
is likely to fetch in future, minus the cost of or- 
dinary repairs w'hich a tenant would be likely to ask 
for and get from a landlord. 

Fruit-bearing trees likely to bear fruit for a 
number of years, e. g., mango trees, should also be 
valued at twenty years annual rental. M. Rajammal 
r. Head Quarters Deputy Collector, Vellore 

393 

8. 30 803 

SS.3I (2), 32 (D- 

UnenfranchisedservicemRm, oinier of, whether com-^ 
jwtvnt to alienate. 

A service inam unless enfranchised, is land which 
the owner is incompetent to alienate within the mean- 
ing of sections 31 (2) and 32 (1) of the Land Acquisi- 
tion Act. Mt Govinda Goundar r. Ramien bOU 

s. 38 393 

Landlord and tonant— of pro- 

prietary rights by tenant — Status of tenant not 
changed qua holding. 

A purchase by a tenant of land or of a fractional 
share in a village does not convert him 
into a proprietor of that land or abolish the pro- 
prietary right therein of the other co-sliarers, A« 
Sri Ram v. Muhammad-ud-din 40 

Adverse possession — Tenant 

by »ufferance — Agricultural leases not governed by 
Q'ransfer of Property Act {IV of 1882) — Presumption 
of tenancy by sufferance— Lease by conduct of parties 
—Limitation Act (IX of 1908), s. 28, Sch. f. Art. 139— 
Construction — Usufructuary mortgagee. 

Per Killer and Sadnsira Iyei\ JJ.—A usufructuary 
mortgagee cannot eject a tenant already on the land 
nnleSB the tenant actually attorns to him, but he can 
only claim profits of the land. 

Per Sadasiva Iyer, J. — A subsequent trespasser 
whose title has not been perfected by twelve years’ 
possefeision cannot suocessfcdly resist a suit in eject- 
ment blrought by a plaintiff who had been in lawful 
po38089ion of the suit Uqd for however short a time 


Landlord ahd tlihAht — rontd. 

before the defendant’s possession (which is proved 
or admitted to be unlawful) commenced. 

Lawful possession, however short, is presumptive 
evidence of title as owner and of the title to posses- 
sion, and in a suit for ejectment by such owner, the 
presumption should be rebutted by the defendant. 

The fiction of a tenancy by sufferance after the 
expiry of a lease cannot be applied to agricultural 
leases not governed by the Transfer of Property Act. 

In regard to such leases, a tenant continuing in 
possession after the expiry of the lease cannot bo 
said to 1)0 in adverse possession, unless he actually 
surrenders possession to his landlord. 

In such cases, the lease is created by the conduct 
of the parties, and there is no adverse possession 
unless there has been an actual surrender of pos- 
session to the landlord. Me Ganapathi Mudali i*. 
Vknkatalakshminarasayya, (1914) M. W. N. 728 

109 

• ■ ■ — — — Agreetpent to pay higher 

rate of rent executed before Madras Estates Land 
Act (I oi 1908) — Without consideraiion-^Void. 

An agreement without consideration is not eniorce- 
able as a contract. 

Therefore a landlord is not entitled to the en- 
hanced rate of rent from a tenant on the basis of an 
agreement executed before the passing of the Estates 
Land Act to pay enhanced rate without any con- 
sideration. Ma Zamindar op Guruza V. Konduri 
Chinna Venkayya, I L. W. 575 57 

— Decree for ejectment prior 

to Act — Tenant in possession i^^ithout eonsenilt, 
whether can be convicted under section 212 528 

■' ' — Ejectment— Trespass - Iforf . 

gage of ex-proprietary right— Position of mortgagee 
after ejectment of tenant. 

If an ex-proprietary tenant interferes with the 
possession of the landlord after ejectment, he does 
so as a trespasser without a shadow of title. 

If an ex- proprietary tenancy is extinguished by 
virtue of ejectment, the interest of the mortgagee 
in respect of that holding also ceases from that date. 
A. Ram Raciia Dube v. Gokul Rai 20 1 

Kabuliat — Stipulation to 

2)aj/ tahwari otmI salami — Ahwsib —Finding offaxt, 
question of — Second appeal — Regulation V of 1812, 
s.S. 

Where a tenant stipulates in a kabuliat to pay 
tahwari and salami in aooordanoo with the ze^nindari 
practice but not as a part of the consideration for 
the lease, the charges are ahwahs and not recoverable. 

The finding of the lower Courts as to whether 
certain charges are parts of rent or not, is a finding 
of fact and cannot be interfered in second 
appeal. 

The case of Pudnianand Singh v. Baijnath SiTigh, 16 
G. 828, has been overruled and is no longer good law. 

Section 3, Regulation V of 1812, refers to speoifio 
sums agreed to be payable to landlord as rent and 
not to indefinite impositions like tahwari and salami, 

Ct Kalan^nd Singh v. Saira 540 

^ — Lam|b«rdaar*8 poioer io grant 

lease — Declaration— Jurisdiction of Civil fSouh — 

Agra Tenancy Act (11 t. 

It is not in the powpr 6f a lattiljqr&Y pd . ^nt a 
lease of co-parcefia^ land b^Y^d s^h pe^io^ iho 
oifcumstanoes ot a pm^ioular ^ear dr particolcq* 
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Landlord and tenant— conoid. 

season may require. But where he grants a lease 
which is l^neficial to the general body of the co- 
sharers, it is not open to the latter to have it de- 
clared invalid, whatever be the period of lease. 

A suit for a declaration that a Revenue Court’s 
decree, whether based on a compromise or 
otherwise, is illegal or inoperative for want of 
jurisdiction or error of law, cannot bo entertainod 
by a Civil Court. A« Umrao Singh i\ XJmkao Singh 

61 

■' — Malabar Law — ^Value of 

trees wrongfully cut by tenants, suit to sot off, 
against impitivements claimed by tenants — Land- 
lord, rights of — Limitation Act (IX of 1908), Sche- 
dule I, Article 108, applicability of 704 

— , Occupancy tenant — Transfer 

of interest — Liability for rent snbsequerit to iranttfer. 
An occupancy tenant is not liable for rent after 
he has transferred his holding and given notice of 
the transfer to the landlord. Mt Ranga Ramanuja- 
cHARiAB V. Srinivasa Aiyangar, 16 M. L. T. 192; 27 
M. L. J. 897 804 

- -Patwarrs papers^ entry in 

interpretation of — Sab-tejiant, nephetv of sir-holder — 
Rent, non-payment of, effect o/— Shikmi entry, mean- 
ing of. 

Mere entry of one's name in the Fatwari's papers 
as a sub-tenant of another does not prove that the 
relationship of landlord and tenant exists between 
them, if there are, apart from the entry, other 
things supporting inference to the contrary, e.g., non- 
payment of rent and relationship between the 
parties. The entry in such cases simply means 
that the PatxCari finding a person as cultivating 
the land of another put the former down in his 
papers as a sub-tenant of the latter. U* P. B« R« 
Hulas Singh v. Jit Singh, 1 O. L. J. 154 177 

. — - Plot in abadi — Tenant's user 
for long time-^Right of tenant to enclose and build 
upon it — Consent of zemindar. 

A tenant cannot enclose and construct a house 
upon a plot of open land in the abadi which has been 
in his use for a long time, without the consent of the 
landlord. A« Chatterpal v. Gajadhar Upadhya 

.. t. Rent paid to real owner — 

Benamidar, suit by — Tenant, liability of. 

Kent paid to the real owner absolves the tenant 
from liability to the benamidar. Ma Muthusamy 
Aiyab V. SOLAI Konan, 26 M. L. J. 597 t>79 

Suit for ejectment —Valua- 
tion 975 

- ' ■- Tenant setting up adverse 

possession in a Civil Court — Decision of Revenue 
Court and no bar 37 Z 

— Transfer by tenant-at-will 

— Transfer illegal — Sub-tenant and transferee, rela- 
tion between. 

The relationship of landlord and tenant does not 
exist between the transferee of a tenant-at-will’s 
holding and the sub-tenant of that tenant who does 
not admit the title of the transferee, inasmuch as 
there exists no contract between the transferee and 
the sub-tenant to hold land and pay rent therefor, 
and the transfer being illegal the transferee cannot 
be considered to be an agent or representative of the 
enant. Q. iNPAl^ Saq p. jBKABHyTi SiNGg p 


[1914 

L6&96 for definite term granted for general purposes 
— Heritable and transferable. 

A lease granted for general purposes and for a term 
of no less than lOo years is assignable, especially 
where the conduct of the parties points to its having 
been regarded on both sitlcs as transferable and 
treated as such. 

Where the interest under a lease is created for a 
definite term, it is heritable. C» Khitish Chunder 
Roy V. Bhikan Mamud Pramanik,‘19 C. L J. 448 

530 

—Forfeiture of lease — Sub-lessee’s position 

18B 

I Interpretation of 675 

- License— Fishery and collection of produce, 

right as to 666 

Pattas or leases of birt sauTcalap granting 

heritable and transferable rights — Nnzrana or 
premium taken in advance— Rent reserved— Birt, 
bai hirt and birt sankalap, meanings of —Pro- 
prietary or undor-propriotary rights, sale of 855 

nCCB^Slty — Loan taken to pay rent to 
superior landlord S4 

Lesral Practitioners Act (Will of 

Id79), s. 36 — District Magistrate ordering name 
of person to be included in hst of touts — High Court’s 
power of revising order — Punjab Courts Art (XVIH 
of 1884), s. 13 — General power of superintendence 
and control. 

Proceedings under section 36 of the Legal 
Practitioners Act are neither civil proceedings 
governed by the provisions of the Code of Civil 
Procedure, nor criminal proceedings governed by 
the Criminal Procedure Code, and, therefore, neither 
the civil nor the criminal jurisdiction of the High 
, or Chief Court can be invoked for the puriKise of 
revising orders passed under that section. 

The High Courts have, however, held that in tlie 
exercise of the general powers of superintendence 
and control vested in th^m und^r the provisions of 
section 15 of the High Courts Act they hav(‘ 
jurisdiction to interfere with such orders, and in Man 
Singh v. Emperor, 3 Tiid. Cas. 977; 11 P. R. 1909 Cr.; 
115 P.L.R. 1909; 10 Cr. L. .1. 4411; 28 P.W R. 1909 Cr., 
a Division Bench of the Chief Court has alsf) decided 
that it has similar jurisdiction under section 13 of 
the Punjab Courts Act in cases where an order under 
section 36 of the Legal Practitioners Act has been 
passed by a Civil Court. But section 13 of the 
Punjab Courts Act gives the Chief Court a power of 
superintendence and control only over Civil Courts 
and the provisions of that seciioTi are not relevant 
to a case where the Chief Court is asked to revise 
the order of a District Magistrate. P. Badr-ud-Din 
V. Emperor, 18 P. R. 1914 Cr.; 51 P. W. R. 14; 266 
P. L. R. 1914 Cr ; 15 Cr. L. J. 601 513 

Lessor and Lessee—Covonant for quiet en- 
joyment— Trespasser — Possession of, whether 
breach SlZ 

LIcenSPi assignment of, whether valid — Presump, 
tion 42 

Limitation — Adoption — Suit to recover possession 
of immoHeabJe pwperty as adopt* d son — Limitation 
“ Act (IXofimjj Sch. I, Arts, 118, 119, 144, 
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Limitation — contd. 

When a parson ('Hindu or Muhammadan^ sues for 
possession of immoveable property alleging that ho 
is the adopted son of the last proprietor and his 
adoption is denied, his suit is governed, not by Article 
1 J 0, but by Article 144! of the first Schedule of the 
Indian Limibiion Act, 1908. P# Arjan Singh v. 
Lachman Singh, 104 P. W. K. 1914; 203 P. L. R. 1914; 
81 P. B. 1914 429 

' ' Alienation by childless proprietor — Suit 

by re re rsiouer— "Punjab Lnnitntion {Ancestral Land 
Alienation) Act (I of 1900) — Knowl^ge of alienation 
mot necessary — Evidence Act (I of 1872J, s. 115 — 
Estopped — A ttestatio n 

In case of alienations governed by the Punjab 
Jjimitation (Ancestral Land Alienation) Act I of 1900, 
where time begins to run from tins date of alienee’s 
getting possession of the property alienated, a rever- 
sioin*r’s knowledge of alienation is immaterial. 

A reversioner by attesting as a witness the deed 
of exchangfi of the property in dispute, is estopped 
from contesting the validity of its alienation. P. 
Gamia Singh v. Gulab Singh, (56 P. W. 11. 1914; 159 
P. L. R. 1914. 724 

Dchkhan Agriculturists' Relief Act 

(XVII of 1879^, ss. 47, 4S —Conciliation system 
ahohshed after grant of certificate and during vaca- 
tion —Suit instituted on daij of re-opening of Court 
—Plaintiff entitled to deduct tune spent in obtaining 
certificate— Rule as to excusing plaintiff in questions 
of limitation. 

Where a Conciliator’s certificate was obtained under 
the Dekkhan Agriculturists’ Relief Act, and before 
the suit was tiled, the Court was closed for the 
Summer Vacation, diming which the conciliation 
system was abolished and the period of limitation 
expired: 

Held, that the plaintiff was entitled to deduct the 
period between his application and the grant of certi- 
licate, and was within time in bringing his suit on 
the ripening day after the vacation. 

When the law creates a limitation, and the party is 
disabled to conform to that limitation without any 
default in him, and he has no remedy over, tho law 
will ordinarily excuse him. Ba Rup Chand l\ 
Mukunoa Mahadev, 16 Bom. L. R, 444; 38 B. 656 

67 

— ■■ DeJekhan Agriculturists' Relief Act 

(XVII of 1879y^, ss. 47, 48- -Concihation system abo- 
lished — Time beiireen application to Conciliator and 
termination of system not allowed to be deducted — 
Extension of time allowed to give reasonable oppor- 
tunity to file suit— Rule of law where party cannot 
conform to law of limitation without any fault on his 
part. 

In a suit on a bond in which it was necessary to 
hie a Conciliator’s certificate under section 47 of the 
Dekkhan Agriculturists’ Relief Act, where no eertificato 
is granted in consequence of the termination of the 
conciliation system in tho District, section 48 of the 
Dekkhan Agriculturists’ Relief Act has no application, 
and tho period of limitation applicable, therefore, 
would be the period proscribed under the Limitation 
Act. 

The plaintiff would not be entitled to deduct the 
time between his application to tho Conciliator and 
termination of the oohciliation system, but he 


Limitation— .conoid. 

would bo entitled to such extension of time as 
W'onid be necessary to secure him a reasonable 
opportunity to file the suit in time. , 

Where the law creates a limitation and the party 
is disabled to conform to that limitation without 
any default in him, and he has no remedy over, the 
law would ordinarily excuse him. B» Satyabhamabai 
V, Govini) Jankg Bade, 16 Bom. L. R. 441; 38 B. 653 

66 

Plea for recovery of unpaid purchase 

money 208 

Suit for possession by co-sharer land- 
lord 414 

Waste land — Abadi in village — Posses- 
sion and disix>ssf*ssion within twelve years — Onus of 
'pnmf — Limitation Act (IX of 1908^, Sch.I, Arts. 142, 
144. 

As possession goes with tho title, the waste land 
allowed to remain so by the proprietor cannot be de- 
clared to be a discontinuance of possession and tho 
onus is, in such a case, shifted on to tho defendant Ui 
prove when his possession became adverse. P« 
Narain Devi r. Billa, 106 P. W. R. 1914; 204 P. L. 
R. 914 82 

Limitation Act (IX of 1908)^ appUcabiU. 

ty of 738 

. I I— i.ii--, application of — Appeals 

from decisions of Revenue Courts to District Judge — 
Ondh Rent Act (XXII of 1886), s. 119A, appeal 
under. 

The provisions of the Limitation Act apply to 
appeals from tho decisions of Courts of Revenue to a 
District Judge. 

Where tho limitation for an appeal under section 
119A of the Oudh Rent Act expired on a holiday and 
the appeal was filed on the day following: 

Held, that the appeal was filed within a time. 0« 
Binda Parshad i’. Ram Bhajan, 17 0. C. 254 703 

■ 8* 3 — Limdation — Appel- 

late Court ran take cognizance of limitation when no 
fuidher evidence required for decision. 

An Appellate Court can take cognizance of tho 
question of limitation for the first time, if it arises 
upon the pleadings or upon tho allegations and if upon 
the facts already on tho record tho suit is clearly 
barred by time and no question of fact has to be 
inquired into so as to enable the Court to decide the 
point of limitation. Pm Gulab Mal v. Shujawal, 
259 P. L. R. 1914 354 

— S« 5 — Appeal filed beyond 

time — Delay unexplained — Extension of pei'iod for 
Jiling appeal. 

An appeal was filed before a District Judge beyond 
time and tho only explanation given of the delay was 
that the papers were made over to a Counsel who 
returned them after the time for filing the appeal 
had expired. The Judge admitted tho appeal without 
subjecting the explanation to any scrutiny: 

Held, on second appeal, that as the lower Appellate 
Court did not exercise its discretion upon proper 
materials the High Court was competent to exercise 
its discretion and that the explanation given of the 
delay was not sufiicient within the meaning of see* 
tiou 5 of the Limitation Act. Ai Dkwan i\ Buudiiu, 
12 G». L. J. 887 3<J 
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Limitation Act— (i908; — oontd. 

* — Sa S -Extension of period 

— Appeal, siJi>ffi,cient cause for not preferring in time 
— Copying office, issning wrong copies of judgment 
and decree, effect of — Contributory delay on appel- 
lants part in showixg mistake, effect of. 

Where an appeal could not bo filed in time owin/if 
to the mistake of the ofhce in not preparing correct 
copies of the judgment and decree appealed from: 

Held, that the appellant was entitled, under section 
5 of the Limitation Act, to an extension of time and 
that the appeal ought to be admitted, even if there 
was a contributory delay on his ])art. 0« Dal jit v. 
Bam Batan 26 

■ ■■■■ — — Sa 5 — Extension of time 

48 

— - - - — — Sa 6 — Judge provisionally 

admitting appeal as within time — Competency of 
CouH at heanng to decide question of limitation — 
Practice. 

Where a Judge has provisionally admitted an 
appeal to tho file in the absence of tlie respondent, 
there is no objection to the Judge entertaining and 
deciding at the hearing the question whether there 
was sufficient cause under section 5 of the Indian 
Limitation Act for extending time for filing the 
appeal. Ba Baoji Keshav Dksumukh v. Krishna- 
RAO, 16 ^oM. L, B. 518; 38 B. 613 369 

— — I,— — ' Sa S — Time-barred appeal 

—Ex parte adnumon, if questionable at final hearing 
after notice. 

An ex parte order by a Judge admitting an appeal 
presented out of time can be questioned and set aside 
by his successor in office at tho final hearing of the 
appeal after notice. M# Malli Bkddi v. Fkddakka, 

1 L. W. 617; 27 M. L. J. 147j 16 M. L. T. 100; (1914) 
M. W. N. 619 746 

— Sa 7 — “ Discharge ” — 

Meaning of Mfflabar tarwad— Kama van’s «ct im- 
pug'ned-^Bight to give discharge. 

The term “discharge” in section 7 of the Limita- 
tion Act is not confined merely to pecuniary liability, 
but includes also “release of rights to immoveable 
property.” 

A suit to have a harnavarts alienation declared 
invalid, if brought ten years after the cause of action 
arose, is barred by limitation whether it falls 
under Article 91 or Article 120 of the limitation 
Act. 

Where no fraud is proved as ag-unst a karnavan, 
he sufficiently represents tho tarwad and can give 
a valid discharge even on behalf of the minor 
members of tliat tarwad^ 

Where he can give such a discharge, section 7 (2) 
of the Limitation Act has no application. 

Napier, J.— Where the act impugned is that of the 
karnavan, it is doubtful whether he could be said to 
be able to give discharge within the moaning of 
section 7^ clause (2), of the Limitation Act. Mt 
Parameswaran Nambudbipad V Sankaban Nam- 
BUDRIPAI), 16K.L. T.24IJ (1914) M. W. N. 689 

755 

— S8« 1 2f ZB-^-Provincial 

Insolvency Act (III of 1907J, ‘s. 22'—B^eiver'8 order, 
time requisite for obtaining copy of, whether excluded, 

In computing the perii^ of 21 days prescribed in 


Lfmltatlon Act-~(i 908 ) — contd. 

section 22 of tho Provincial Insolvency Act the time 
requisite for obtaining a copy of the Beceivor’s decision 
cannot bo excluded under section 12 of the Limita- 
tion Act. M> DuRAisAMi Aiyangar Mebnakshi 
SUNDARA Aiyab, 16 M. L. T. 246; (»914) M. W. N. 
831 610 

s. 12(2) 28,67 

8. 14 — Under- valuation of 

propei'ty, if not deliberate, reckless or mala fide, whe- 
ther ground for exclusion of time. 

Tho plaintiff instituted a suit for pre-emption in 
respect of a sale-deed executed for an alleged con- 
sideration of Bs. 2,000. The plaintiff valued his claim 
at Bs. 400, but subsequently admitted that the market- 
value of the disputed property was Bs. 1,000. Tho 
Sub- Judge, relying on the plaintiff’s statement., returned 
the plaint for presentation to tho proper Court and 
it was presented on tho same day in the Court of the 
Munsif: 

Held, that as there was nothing to show a delibe- 
rate or reckless under- valuation of the pioporty in 
order to secure some improper advantage or a mala 
fide desire to institute the suit in a wrong Court, 
section 14 of the Limitation Act applied to the case 
and the plaintiff was entitled to the exclusion of the 
time during which ho had been prosoenting tho 
pi*oceeding8 in tho Court of tho Sub-Judge. Oa Ham 
Dayal V. Sabju Prasad, 17 0. C. 210 403 

s. 18 — Exercise of right do 

layed through fraud, whether extends tune— Civil 
Procedure Code (Act V of 1908>), s. 47, O. XXI, r. 2, 
cl. (2). 

Section 18 of the Limitation Act applies only when 
a party is kept from his knowledge of right to do a 
certain thing by tho fraud of tlio other jiarty but 
not where ho is so kept from exercising his 
right. 

Where tho period of limitation within which an 
application by tho judgment-debtor under clause 2 
of rule 2 of Order XXI of Civil Procedure Code is to 
be prcBontod to the Court, has expired, it is not 
open to him to secure an investigation of the 
same matter by an application under section 47j 
Civil Procedure Code. Ct Golam Mujahar Chow- 
DHBBY I’. GoLOKE CHARAN DaS 884 

8. 20, Scha I, Art. 97 

Takiny profits of land in lien of interest on money 
lent— Suit to recover money —Limitation. 

Where tho plaintiff was put in possession of land 
by the defendants in consideration for a previous 
money debt on the understanding that no interest 
was to bo charged on the money and no rent for 
the land and that the land was redeemable at any 
time, and on tho defendant resuming possession of 
the land the plaintiff sued to recover the debt; 

Held, that Article 07 of the Limitation Act applied 
to the suit. 

Held, further, that as the plaintiff was in jJossessiou 
of the land and was to take the profits in lieu of 
interest under an admitted agreement, such taldng of 
profits amounted to payment of interest within the 
meaning of section 20 of the Limitation Act« L« B* 
Mauko Ktan i;. Maun Po, 7 L. B B. 138 933 
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Limitation Act— (i908 — contd« 

— - S* 2 1 (2) --^Acknoioledginent 

hy one of hoo joint promisors — Implied authority-^ 
Conduct of parties. 

Where one of two joint promisors made a series 
of endorsements on a promissory note executed b}' 
both of them: 

Heldy that the conduct of tlie parties was sutHciont 
to warrant the conclusion that each of the two 
promisors had implied authority to bind the other. 
Ml Annamai^ai Pattar v. Natksa Iyer, (1914) M. 
W. N. 792 927 

S. 22 II 

S* 22 — Adding new party — 

Suit hy Managing Director of Company in private 
capacity— Application for amendment of suit as 
Managing Director — Ameiulmenty effect of — flew 
plaintiff, addition of. 

Where a plaintiff originally sued in his private 
capacity but later on applied for the amendment of 
the relief, asking that a decree in the alternative 
might be passed in his favour as the Managing 
Director of a Company: 

Held, that tho amemlment asked for did not 
amount to adding a new plaintiff within tho meaning 
of section 22 of the Limitation Act. 

HeZd, .further, that the amendment had merely the 
effect of altering the ground on which tho jdaint- 
iflf already on record could recover Ihe amount. 
Ml Rajam Aiyanoar c. Mtithukrishna Pillai, l(i 
M, L. T. 2r>l 945 

S. 23, Sch. I, Art. 120 

— Recurring cause of action — Injunction. 

The defendants opened a door in their wall for 
passage througli the land of the plaintiff to their 
house and used it for that purpose, and when the 
plaintiff sued for injunction they pleaded limitation: 

Held, that each time tho defendants trespassed upon 
the plaintiff’s land they wore committing a fresh 
act of trespass and on each occasion a new cause of 
action arose to the plaintiff to restrain the trespass 
complained of. A* Sheo Prasad Bonar v. Mangar 
Maxhar, 12 A. L. J. 1150 1 85 

Si Filling lip water chan- 

nel, when ohsti-uction. 

Tho more filling np of a water channel would not 
necessarily constitute an obstruction of the plaintiff's 
enjoyment of his right within the meaning of 
explanation to section 26 of tho Limitation Act of 
1908, if no water for purposes of irrigation was re- 
quired at that time and there was no refusal by the 
defendants to re-open the channel. Ci Kanai Lal 
MANDA fi V. Jadab Lal Gangopadhaya 386 

S.28 108 

“ 1 I - I - I ■ Sctii ly Ai*tSi 2| 62f 

1 20 — Refund of money paid on account of octroi, 
suit for — I/{7nitation. 

A suit for the refund of octroi legally taken by a 
Municipality but wrongfully refused to be returned 
is governed by Article 120 of the Limitation Act and 
not by Article 2 or Article 62, Ai Municipal Board 
OF Ghazipur V , Dbokinandan Prasad, 12 A. L. J. 
952; 36 A, 655 943 

II 
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Limitation Act~-(1908)— oontd. 

Schi ly Arti 14—Inam*— 

Gadaba service, whether private or public — Resump- 
tion, power of, in whom vested, whether in zemindar 
or Government— Illegal resumption hy Collector— 
Grant on jeroyiti pattah— Suit for possession hy 
zemindar. 

(hidahn or palanquin-bcaring service is a private 
service. 

The right to resume lands which had been granted 
by a zemindar for the porfoiunance of private service 
to the zemindar, is in tho latter and not in the Gov- 
ernment. 

Article 14 of the Limitation Act, 1908, has no appli- 
cation to a case where a zemindar sues for possession 
of ci'rtaiu lands of his on the ground that tho Col- 
lector, who during his minority was in possession of 
his estate, treated the suit property, which had been 
granted to others for gadaha service, as the property 
of the Government and resumed the lands and re- 
granted them to tho tli^i occupants thereof on 
jeroyiti pattas. Mi Satracherla Veerabhadra 
Suryanarayana V. Secretary of State, 1 L. W. 662 

878 

art. 62 6l8y 94^3 

art. 64 — Sorkhol — 

Entry of balance — Debt barred — No promise to pay — 
Account stated —Contract Act (IX of 1872), s. 25. 

A sorkhol showing merely a balance due and not 
containing any promise to pay within the meaning of 
section 26 of the Oontmet Act, cannot be relied on to 
recover a time-barred debt entered therein. Ci 
Debi Prosad V. Ram Ghulam Sahu, 19 C. L. J. 263 

89 

art. 75 — Instalment 

bond, default in payment of — Extension of period of 
limitation — Waiver, what constitutes. 

Where a bond payable by instalments provides 
that in case of default tho obligor would be liable 
to pay the total amount then due, and default is 
made: 

Held, (1) that the limitation is governed by Article 
75, unless it is proved that the creditor waived his 
right to enforce the default provision; 

(2) that though failure to sue may bo evidence 
of waiver, it does not amount to waiver so as to affect 
limitation. 8 . Kimatrai Kashiram v. Wadero Sheb 
Mahomed Khan, 8 S. L. R. 63 938 

arts. 89, 90— start- 
ing of limitation 1 36 

art. 90— against 

agent for neglect of duty — Limitation, when begins to 
mn. 

In a suit by a principal against his agent for 
neglect in discharge of duties, limitation under Article 
90 of the Limitation Act logins to run when the 
agent’s neglect becomes known to the principal, and 
not when the principal comes to know that there 
is suificient cause for a good case being run against 
tho agent. C. Janki Kobe v. Mahabir Prasad 

706 

art. 97 618,933 

art. i08 704 

art. IIS 812 

art. 116 618 
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Limitation Act -(ioo8 — contd. 

Sell* I, Aft. 120 943 

art. 1 20 iiociuTiiij? 

raiiso of nction -Iiijniiction 18S 

arts. 120) 125, 

126 -^SuU for di>ci(rittinn th it rlirmtion tnll not 
affect 'plaint iff' A rightA —Propertij olienated Iwhao 
and not land -Suit not by rereixioner — Inappli- 

rnbility of Articles 126 — Civd Procedure Code 

\Act r of 1908 , Order T7i, r. 6 — not on face of 
plaint time-harred. 

Articlt> 125 of the Tiidmn Limitation Act IX of 
1908) covers! only suits for land and comes in 
only when tho suit is by the first reversioner. 

Tho words ‘set aside’ in Article 126 of tho Limita- 
tion Act (IX of 1908) do not include a suit for a 
declax’ation that tho alienation objected to shouhl 
not affect jdaintiff’s rijfhts after tlio <leath of the 
alienor. To ask for a thinjr to be ‘set ancle’ implies a 
prayer for immediate relief. 

Where a suit is not on the face of the ]>laint tirne- 
baiTed, Order VIT, rule 6, of the C’ivil Procedure 
Cede has no application. P. i)KV ll\.f r. 8 hiv Ham, 
70 P. H. 19U, 26 ) P L. K 1914; 165 P W. K 1914 

463 

art. 123— Heir of exe- 
cutor, liability of 370 

arts. 12c, 126, ap- 

plicability of 463 

art. 139 109 

art. 142 82 

art. 142 ~~Sntt for 

Apssfon of land free of laniAe and frecA - (7 litn for 
remocal of tree a. 

A suit for possession of land free of tho house and 
trc'es wron«i:ful1y built and ])lanted by tho defendant 
as distinpfuishod from a claim merely for the removal 
of trees :s jj^ovemed by Article 142 of tho Limita- 
tion Act, 1908. O. J 4 GMOHAN SiNGTl C. TULA RaM 

Das, 17 O. r. 252 70 I 

— ^ art. 144 82,611, 

871 

art. 144™ Adverse 

possession of eifuity of redemption 600 

art. 144 — Suit by 

adopted, non ^Adrerej poAAPAsion ayain'^t mofhpi\ ivhe. 
th'*r effectual ngiinAt adopted Aon —PrcAcriptwn, right 
acquired by. 

An adopted son is entitled und«r Article 141 of 
the Limitation Act to sue for possession of 
immoveable property within 12 years from tho 
date of his adoption, inasmuch as like a reversioner 
his right is not lost to tho property by adver.-je pos- 
session against his mother. 

Ordinarily tho right acquired by the person pres- 
cribing is the right of the person in possession, that 
is to say, ordinarily no one can prescribe for more 
than wliat tho ])erson against wdiom he is pres- 
cribing is entitled to. Kanch;ibla Venkata- 

u ISAM V. Koganti Venkataramiah, 16 M. L. T. 4:1 » 

692 

- — art. I 52 — Date of 

decree same as date of judgment 67 

arts. 181, 182 

-752 


Lfmitation Act-noos'-^concUt. 

Sch. I. Art. It2 ~^Stcp-in>a}d 

of eceeution" • Application ftr continuance of Ante. 

An uppb\*ntion b\ a docree-holder for cuntinuunco 
of nri iiuctioii-salo to secure tho nttondnnee of more 
bidders is ii “step-in-aid of execution” within tho 
meaning of Article 182 of Kchediile 1 of the Limita- 
tion Act, 1908. IVI. Desibeddi Yellamander c, 
Skkhakolli Chinna Pitchaiah, I L. W. 573 58 

art. 182 (5), (6)™ 

Attachment of decree in e.veeution - Application for 
execution of attached decree Decree panned in 1907 
— Application made in U)09 — Limitation Act (IX of 
1908), applicability of. 

A decree was jiassed on tho 19th March 1907. The 
decree-holder applied on the 8th April HX)9 for execu- 
tion of liis decree by nttncbmeiit of a decree in 
favour of the judgment-debtor. The Court issued notice 
on the 27tli April 1909. On its return as being uuserved 
another notice was issued on the 18th May 1909. 
I’he d *ere(*-holdor tiled an application on the 14th 
September 1909 moving the Court to execute the 
decree att.iehed in favour of his judgment-debtor. 
On the 15th April 1912 tlie decree-holder made an 
application asking for a transfer of his own decree 
for execution to another Court : A- Mahar4.ta of 
. lAfPCR r L\l.ii S\h\\ 12 A. Ia J. U)00 7S?8 

art. 183 752 

Lis psneisn*!. See TB4^sFER OK Pro pert v 
Act, s. 52. 

Lowpr Surma Chief Court Rules under 
Insolvency Act, r. 83 222 

madras Abkarl Act (I of 1886), s. 22 

Toddy-vendor —IjiccH'^e, asAignmenl o/, ichether 
valid PieAumpfion. 

Tho terms of tho license issued to a vendor of toddy 
determine liis proviliges and where one of the 
terms is that he should not assign the license without 
consent of tho Collector, no other person except the 
licensee can carry on the business. Once a liconse is 
issued, it will be presumed that its terms were 
inserted with the approval and sanction of tho Gov- 
crnor-iii-Council. M. Naragam Krista ya r. Penu- 
MUjn Bhadbayya 42 

Madras City Municipal Act (III of 
1904), s. 41 : 3 — Election riilcA made thereunder 
-■-Charter Act 24 & 25 Vic., C. 104, 1861, s. 15 — 
Rulen empowering Presidency Magistrate to hold 
inquiry into fitness of candidate for election — Presi- 
dency Mayistratet whether Court subject to Jurisdic- 
tion of High Court. 

A Presidency Magistrate authorized under rule 5 
of tho rules framed by the Local Government under 
section 413 of the Madras City Municipal Act to hold 
an inquiry and decide whether a particular caiididaio 
is fit to stand for election to a Municipal Council, is 
not a Court subject to the superintendence of tho 
High Court under section 15 of the Charter Act, and 
the High Court will not interfere in revision with an 
order passed by him. His position is that of a 
referee between the president of the Municipal 
Council and the candidate. 

When quasi judicial functions are delegated to 
oificers whose decisions are ordinanly subject to tho 
revisional powers of tho High Court they are not, 
with reference to tho delegated iiowcr, necessarily 
subject to the said Court, M. VtJiARAOHAVALU 
Pir.LAi V. Kmferor, 16 M. L. T. 128; 27 M. L. J. 227j 
51 Or. L. .T.5a3 i;45 
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Madras Civil Rules of Frartire. r. 

277 •^pleader retanivd by uite pdHy, ktheti vutitled 

to appear for opposite side — Euyagemcnt of other 
Pleader — P resit mption. 

Uiulei anioiided rule 277 of the Madras Civil Kules 
of Practiee a Pleader, who has been ndained for a 
])arty ami who has drafted a written statement for 
that party, is entitled to apiH'ar for the opposite sifle 
when the party orig'inally retaiiiinj^ him does n<it seek 
to employ his services and engages other Pleaders in 
the case. 

When another Pleader is engaged, the presump- 
tion arises that the services t»f the Pleader originally 
retained are not required and that he is tree to 
appear for the opposite side. M. Atc uutaramiah 
r. Hecrktary of State, 10 M. L. T. 349; (1914) M. 
W. N. 786 7 1 2 

Madras Court of Wards Act (I of 

1902). 8. 49 — mb promissory note — Suit 

relating to property of wuid — Notice of suit-~Mej'e 
demand^ no notice. 

A money suit based on a promissory note against 
a ward is a suit relating to the property of the ward 
within the meaning of sub-section (l ) of section 44) 
of the Madras Act T of 1902. 

A letter that comes to nothing more than a 
demand cannot be said to amount to a notice of 
suit. M. Vknkatachelapathy r. Bommavara 
Satyanabavana, 37 M. 283 890 

Madras Estates Land Act (I of 

1 908) — Agrt'ement to pay higher rale of rent, 
executed before the Act— -Without consideration — 
A^ud 57 

^ ss. 3, 6and 161 — 

Banjar land granted on mokhusa tenure by life- 
tenant —Tenant in po'^session on date, Esfares Land 
Act came into force, right of -Presumption — “ Old 
tvastef* definition of. 

The presumption of an oc.cupancy right raised in 
favour of a ryot in a zeniindari should also be ex- 
tended to a ri/ot to w houi banjar landH (situateil in 
a zemindaii) wore let at a favourable rate of rent 
for bringing them into cultivation. 

Such a ryot, if in possession on the date the 
Estates Land Act came into force, acquires by virtue 
of section 6 of the Estates Land Act an occupancy 
right in such land. 

To legalise such acquisition, it is enough if the 
land gininted formed part of a zeniindari, and it does 
not cease to bo such merely because it was obtained 
on mokhasa tenure from a female who had merely life- 
interest in the zemindar i. 

Land continually under cultivation since 1884 cannot 
be classed as “old waste'* within the meaning of sec- 
tion 3 7) of the Estates Land Ac(. M. Brunoa- 
vana Chaniira r. Praoadn RAMA^\^YA, 26 M. L, J. 
600; 1 L. W. 486 664 

' ■ - — 8> 3 (2) (d) — Estate — 

Inam village — Presumption that land revenue alone 
has been granted — No presumption as to ownership of 
Kudivaram Party seeking to oust jurisdict on of 
ordinir'y Civil Court '-Burden of proof. 

The party seeking to oust the jurisdiction of the 
Ordinary Civil Courts must establish his rigid to do 

BO. 

A village is an estate within the meaning of soe- 
tjon 8 (2) (dj of tho'“ Madras Estates Land Act 


(I of 1008) when (1) the land revenue alone has 
liecii gi'anted in inam and (2) the grantee w^as a 
person not owning thd kudivaram. 

Proof or adraibsiou of the inam character of the 
village will raise a ]jresuinption that the hrst require- 
ment of section 3(2) ( d) has been complied with, 
blit there is no necessary or probable eonneetion 
between the grant of an agrahnram and the grantee’s 
posbcsfcion prior to it of any right in the land and, 
therefore, no presumption arises as regards the 
second requirement of the section. Ma Srimath 
Kidamri V. PiDiPiTi Kutumrarayadu, 27 M. L. J. 
233 89 1 

8 . 3 ( 2 ) (d) -’Land 

retenue of portion of rillage granted, as inam — 
Estate — Suits for ren t — Jii risdiction . 

Where the land revenue only of a portion of a 
village has been granted as an inam, the main does 
not iK'come an estate wdtliin the moaning of section 
3 (2), clause (d) of the Estates Land Act and Civil 
Courts liave jurisdiction to entertain suits for 
rent. Mt Muniappa Heijui v. Surra Rao, 1 L. W. 
685 * 8 

I I — S’ 3 (2) Cl ) — Itemmed 

jagir, whether estate. 

Once the Covernment resumes a Jagir it is 
neither a “settled” nor an “unsettled JagiP* and, 
therefore, is not an “estate” within the meaning of 
Boction 3 (2), clause (d), of the Estates Land Act. M* 
Yungarala Seshayya r. Tadapalli Surra Rao 61 

— ' — — — SSa 4» 27- Custom — 

Bent payable on culft rated areii. 

An immemorial custom that no rent should be 
charged for lands left fallow', in other words, the 
rent for the whole holding in any j/articular fash 
should be calculated only on the cultivated area, is 
not against the statutory provision in section 4 
of the Estates Land Act, w'hich must be read 
subject to the jiro visions of section 27 of the Act. M* 
ARUNAc«Ei.r.A.\i Chettiar r. MUTHAYiNAi Thavkn, 26 
M L. J.f)75 675 

8. 6 664 

; ; — SS. 6 and 8 --Occu- 
pancy right — Ryoti land - Piirduise by landlord — 
liferger— Tenant in po.ssession, 'whether entitled to 
claim occupancy lights. 

The rijoli land purchased by a landlord for ari’ears 
of rent in an auction held before the Estates Land 
Act came into force continues to be “rj/ot/.”- 

Therefore, u tenant in possession of such land on the 
date the Madras Estate's Land Act came into foive 
acquires by virtue of section 6 of that Act occu- 
pancy rights in it. IVI. Markapuli Redoiak v. 
Thandava Kone, (191 1) M. W. N. 798 916 

8. 12 338 

S8. 13 (3), 27- Jm- 

jwovement made at tenants e,rpense — Digging wctl^ 
Baisiny second crop -Landlord, whether 'entitled. 

The provisions of section 13 (3) of the Estates 
Laud Act apply whether the increase of rent demand- 
ed by the landlord takes the form vf a condition tlmt 
the rent for the Pasli bhail be larger tlmu that lirsst 
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provided for in the muchilika in case two crops are 
raised instead of owe, or that a separate or inde|>end- 
ent amount shall be paid as additional rent for the 
second crop besides the rent charged for the first 
crop. The presumption contained in section 27 of the 
Estates Land Act does not apply when no second 
crop was raised for the previous Fnslis and no ad» 
ditional rent is claimed in oonsequonce. 

Where a tenant improves his holding by 
digging a well therein at his own cost and uses 
the water of the well so dug for raising either 
a second crop alone or both the first and second 
crops, thereby increasing tlio grain yield of 
the land, such increase is a consequence of the 
said improvement and under section 13 (3) of 
the Madras Estates Land Act, I of 1908, the 
tenant is not liable to pay any higher rent to 
the landlord for the second crop. IVI« Mahabaja of 
Vknkatagiri V. Mohaoeen Sahib, 1 L. W. 692 590 

8,26 741 

— r 8. 27 590, 675 

S> 53 — Distraint for ex- 
cess aynoufit, if can be sustained. 

A distraint ought not to be set aside altogether be- 
cause it is for an amount in excess of the rent actually 
due but must bo sustained in respect of the amount 
lawfully recoverable. M. Raghunatha Row v 
Vellamoonji Gounden, 16 M. L. T. 440j 1 L. W. 934j 


27M. L. J.597 941 

88.112,114 425 

S. 161 664 

8. 192 425 


—————— 8. 2 I 2 — Landlord and 

tenant — Decree for ejectment prior to Act — Tenant tn 
possessson without consent j whetlier can be convicted 
under section 212. 

Where a landlord liad obtained a decree for eject- 
ment against the ryot prior to the coming into force 
of the Madras Estates Land Act, the tenant ennnot 
bo prosecuted and convicted under section 212 of 
the Madras Estates Land Act for being in possession 
of the land without the landlord’s consent. That sec- 
tion would ajiply only if the decree could be treated 
as one passed under section 163 of the Act. M. 
Fbati Appala Raju c . Mutharaju Surpa Raju, 
(1914) M. W. N. 396; 1 L. W. 338; 27 M. L. J. 676; 16 
Or. L. J. 620 628 

Madras Forest Act (Mad. Act V of 
1882), SS. 53, 55 — Compounding offence — 
payment of compensation during proceedings in 
Court — Proceedings^ lapse of. 

The provisions of section 63 of the Forest Act 
(Madras Act V of 1882) that on payment of com- 
pensation ‘no further proceedings shall be taken’ mean 
that proceedings in progress must lapse. M . Nara- 
YANA Padayaohi, In rCf 37 M, 280; 16 Or. L. J. 680 

1008 

— 8.55 1008 

Madras Irrlfiratlon Cess Act (Vll of 
1865), 8 * 797 


OAStlS. [1914 

Madras Land Revenue Assessment 

Act (I of I S7S)-’ Separate registration -’Perma* 
netU grantee at favourable rent. 

Regulation XXV of 1802 does not affect the validity 
of transfers by zemindars^ but only saves the right of 
Gk)vemment. 

A permanent lease of a zemindari is not a transfer 
of proprietary rights within the meaning of section 8 
of Regulation XXA^ of 1802. A permanent grant at a 
favourable rent of the nature of jodiy Icattubadi or 
poruppu is not a transfer of ownership and the gran- 
tees are not liable to have their lands separately 
registered under Act I of 1876 and separate assess- 
ment imposed on them. IVI. Raja of Vizianagaram 
v. Collector op Vizagapatam, 1 L. W. 635; (191^ M. 
W. N. 610; 27 M. L. J. 278 760 

Madras Local Boards Act (V of 
1884), s. 82 (2) 837 

Madras Revenue Recovery Act HI 
of 1864?, 8. 42 797 

Madras Rent Recovery Act (VIII of 

1865), SS. 9, 69 — Civil Procedure Code (Act 
riii«/J869j, (#.372 — Decree oj Collector affirmed 
by District Judge on appeal — Second appeal to High 
Court, wJiether lies — Practice of High Court of 
long-standing — Interference with such practice by 
Privy Council — Civil Procedure Code (Act XIV of 
1882^, .s.s‘. 584, 6H6 — Second appeal — Concurrent 
findings of fact by two inferior Courts, whether High 
Court competent to interfere idth, 

A second appeal lies to the High Court from a 
decree passed by a District Judge in appeal from 
the decision of a Colloctur under the Madras Rent 
Recoveiy Act (VIII of 1866). 

The Judicial Committee would not interl’oro with 
a long-standing practice of a High Court even if 
there is an implied rule of law against such practice. 

Whore in a suit under section 9 of the Madras 
Rent Recovery Act (VIll of 1865), the Collector 
found an arrangomont as to rent to bo permanent 
and the District Judge afiirined that finding on 
appeal* 

Held, that the High Court was not competent, 
under section 684 of the Civil Procodui’o Code (Act 
XIV of 1882), to set aside the finding of fact which 
had been concurrently arrived at by tljo two in- 
ferior Courts. P, c. Ravi Vekraraghavut.u r, 
Bomma Dbvaba Venkata, 16 M. L. T. 262; (1914) M. 
W. N. 695; 1 L. W. 779; 27 M. L. J. 461; 20 C. L. J. 
375; 37 M. 443; 19 C. W. N. 97; 16 Bom. L. R. 863 

305 

— — 8. 69 305 

Maintenance. See Hindu Law. 

decree, whether merely de- 

claratory decree - Unfurcement of mch decree on 
execution side. 

Where a decree for maintenance provides for the 
realization of the money due from the peison and 
property of the defendants, the decree cannot bo 
considered merely a declaratory one but the decree- 
holder has the right to enforce the recovery of the 
sum due under the decree by process in execution. 
O. Muneshab Bakhsh Singh v, Phul Kuak, 1 O. L. 

J. 403 684 

Malabar Compensation for Te- 
nants’ Improvements Act (I of 

1900)— Shop erected by tenant on holding— ^ 
Compensation 623 
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Mdlftbat* La.W — Kamavan erecting building on 
tarwad propertg^Sunlen of proof. 

Where a kat'nuvan of a Malabar tar wad sets up 
a title in himself to buildiiif^s erected by him while 
in management of the tarwad property, the harden is 
upon him to establish that the strnoturo and the 
improvements on the land were made out of his 
own private property and not out of the tarivad 
property. M» Govindan Nambiar v. Kannan 

Nambiab 775 

■ . . 1 , 11 . Landlord and tenant — Value of trees 

wrongfully cut by tenantSf sad to set off, against 
improve menfit claimed hy tenants — Landlord, rights 
of — Limitation Act {IX of Sch. I, Art. 108, 

applicability of. 

Under the Malabar Common Law governing the 
mutual rights between landlords and their I nzhi lanoin 
tenants, a right to deduct the value of trt'os wrong- 
fully cut by tenants during the 10 years’ term of a 
Jiuziii lea Horn lease from the value of the improvements 
duo to the tenant, vests in the landlord. 

Article 108 of the Limitation Act applies only 
when the landlord brings a suit for recovery of the 
value of trees cut down by the lessee. Ma PuM- 
rALIYA Venualia V. Kunhamina 704 

— — Malabar (Jompensation for Tenants* 

Improvements Act (I of 1900^ — Shojt erected by 
tenant on holdin>g — Compensation, 

Under the Malabar Compensation for Tenants’ Im- 
provements Act a tenant cannot claim compensation 
for a shop erected by him on the holding, where the 
shop is found to be inconsistent with the purpose for 
wliich the holding was let. IVlt Thekka Thottum 
Mukkath Karan v. Natukkandy Chkkkutx 623 

— — ■ ■' ■■ Melcharth — Validity — Adequate ne- 

cessity. 

A melcharth cannot be uphold unless there was 
adequate necessity or unless the grant of it was 
beneficial to the iarwad, M. PuLiNHOLiYit Muri- 
KOLi Raman Nambiar i’.Puthalath Kakkotan Raman 
Nambiab, 1 L. W. 540; 27 M. L. J. 176 575 

Mandatory Injunction — Trespasser build- 
ing upon land even after objection. 

Mandatory injunction should bo issued when the 
person who builds on the land is a trespasser and 
does so, even when objected to. 1VI« Alagai’PAN v, 
Karuppa Chettt 503 

Married Women’s Property Act 
(III of 1874), bS. 2, 6 — Insurance policy 
effected hy Hindu husband on his own life for benefit 
of wife and children, effect of — Money due under such 
XioUcy, whether available for creditors of assured— 
Mamed women — Children — Application of Act to 
Hindus, Muhammadans and Buddhists — Policy 
effected under the Act, effect of— Surrender of policy, 
whether permissible — Powers of Gocernor-Qeneral in 
Council under s, 2 of Act — Terms *race,* *8cct* and 
* tribe,* refer to tohat communities. 

Section 6 of the Married Women’s Property Act 
does not apply to a policy of assurance effected 
by a Hindu on his own life for the benefit of his 
wife and children. 'J’horefort' the money due upou 
sueh policy forms part of the • estate of the assui'od 
and is available for the payment of his debts. 

Per Fletcher, J. — Section 2 of the Married Women’s 
'Fro|>erty Act prohibits a Hindu married man from 


Married Women’s Property Act^ 

concld. 

effecting a policy under section 6 for the benefit of 
Ids wife. 

Section (1 of the Married Women’s Property Act 
does not authorise a Hindu married man to effect a 
))olicy under tlie terms of the section for the benefit 
of his wife. 

The Married Women’s Property Act of 1874 does 
not apply to Hindus. 

A wife of a Hindu niarrieil man is a married 
woman w ho or whose liusbaiid professes the Hindu 
religion. 

A policy ('ffocted under the terms of section 8 of 
the Married Women’s Property Act by a married man 
coming within the terms of the section for the 
benefit of ‘his wife or his wife and children or 
any of them’, if they corno within the terms of the 
section, is a complete settlement as from the date of 
the policy on the wife and children and though 
there is no obligation on the husband to pay the 
premiums becoming duo in the policy, ho cannot 
surrender the policy to the office and receive hho 
surrender value thereof. 

Per Richardson, J , — When the wife or the husband 
was a Hindu at the date of the marriage, section 8 
of Act 111 of 1874 applies neither to the wife nor to 
her children. 

Section 6 of Act III of 1874 does not apply to the 
Hindu, Muhammadan and Buddhist maiTied women, 
nor docs it apply to their children. The reference 
to children in the section is quite incidental and the 
only children contemplated by the section were 
children born of marriages of the kind to which the 
rest of the Act applies. 

Under section 2 of Act III of 1874 the Governor- 
General in Council has no power to exempt the 
members of the Hindu, Muhammadan and Buddhist 
communities from the operation of all or any of the 
provisions of the Act. The terms ‘race’, ‘sect’ and 
‘tribe’ are usetl with reference to communities which 
cannot be described as Hindu, Muhammadan or 
Buddhist. Cr IsHANi Dasi V. Gopal Chanjdra Dey, 
20 C. L. .T. 44; 18 0. W. N. 1336 23b 

S. 6 236 

Master and servant‘-6'o/<dif«oa« ^cruca 

^ Work on holidays — Dismissal for refusal to work 
—Forfeiture of fifteen days* wages ^Discretion of 
Court to determine whether forfeiture Justified or 
not- -When dismissal legal -No damages allowable to 
servant. 

Sundays are customary liolidays, but it is 
o}»eu to any employer to stipulate to the contrary and 
if his servants having accepted service on '^these 
conditions refuse to abide by their terms they 
must take the consequences. * ^ 

Where a servant, who was required according to the 
rules of his service to work on a Sunday, refused 
to do so, and was summarily dismissed; 

Held, that the master did not act illegally in 
summarily dismissing the servant, but ho oerteinlv 
acted harshly and the proscribed penalty of forfeifuro 
of pay for fifteen days could not be imsonablv 
exacted. ^ 

The Civil Courts hare ample discretion to 
determine in any particular case whether such 
penalty may be justified or not. 
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Where the master is within his rights in dismissing 
the servant in the middle* of the month oven 
though he acts liarshly, the Court is not justified 
in rc'quiring him to pay tlie servant by way of 
damages for the remaining clays of tlio month. P. 
Amar Sxngh r. Karam Singh, 50 P. R. I9l4j 251 P, L. 
B. 1914j 163 P. W. R. 1914 44 1 

■ ' ' — ' — ■ Misconduct of tercant^ 

Dixmisml. 

Misconduct inconsistent with the duo and faithful 
discharge by a servant of the duties for which he was 
engaged is a good cause for his dismissal. L* B* 
Po Kin V, Maung Kala, 7 L. B. R. 264 815 

i „ -~--~0rder givenhy iservant under 
master'x lustruct ions —Liability of master. 

A person is liable to pay for the work done for him, 
although the order was not given by him personally, 
if it is proved that it was conveyed by his servant 
under instructions from him. A« Rebecca Stewart 
V. Debi Prasad, 12 A. L. J. 27 1 778 

IVl£it0rla.l alteration — Unsuccessful aitem})t^ 
effect of. 

An unsuccessful attempt to gain by a material 
alteration in a document should not put the party 
making the alteration in the same situation in which 
that party would have stood had no alteration been 
made. 

Therefore, whore the plaintiff in a suit based on a 
promissory note is proved to have altered the {iriiicipal 
sum as w'ell as the rate of interest in the note, the 
Court w'ould n(»t grant him a decree even for the 
amount which the defendant admits to be due. A* 
Baru Mae r. Dwarka Dass 667 

Melchsirtht See Malabar Law. 

Merchandise Marks Act >1V or 

1889)9 ss* 2 i2t9 4, 7 — Pattern or design 
covering whole body of goods, whether trade luark — 
Peual Code .(Act XLV of I860;, «s. 478, 486— 
Indian Patents and Designs Act (ll of 191 U, x. 2 
fo) —Desigfi-— Pattern— Trade mark — Trade liescrip- 
tion. 

Whore a design or pattern covers the whole body 
of goods and is part and parcel of the goods them- 
selves, it falls within the definition of “design” given 
in section 2 (5) of the Indian Patents and Designs 
Act II of 1911, and does not satisfy the ordinary 
conception of a trade mark. Nor is such a design 
or pattern a “trade description” within the meaning 
of section 2 (2) of the Merchandise Marks Act IV of 
1889. 8« Narumal Khemchand v. The Bombay 
Company, Ltd , 8 S. L. R. 39; 16 Cr. L. J. 070 998 

Me rfiT^r - Patnidar- -Tenure specially registered— 
Revenue sale of i)arent estate'— r'urchusc by iMitni- 

dar 497 

Tenant in possession whether entitled to 

claim occupancy right 916 

Mesne profits— Purchaser of co-parcener’s 
interest, whether entitled to mesne profits of other 
members 585 

Minor — Application by minor for restoration of 
suit— Guardian’s laches— Court, duty of 450 
Suit by next friend— Next friend indebted 
• to minor — Sqifc ttot in interests of minor —Rejec- 
tion 738 


Minority — Extension of time 448 

Misjoinder of causes of action and 

parties, effect of, when not raised before Court 
of first instance 25 

Mitakshara. See Hindu Jmw. 

Mortfirag'e. Set Porioclosurk suit. 

■ — Alienation by mortgagor - Condition 

empowering mortgagor to sell and pay iths of sale- 
money to mortgagee Mortgagee, rights of— Registra- 
tion Notice - Mortgagee not bound to sue at once. 

A condition in a mortgage-deed that if the mortgagor 
sold a part of the mortgaged property, 12 annas 
per rupee shall be paid to the mortgagee to be 
credited towards the mortgage-money, does not 
destroy the mortgagee’s lien on the mortgaged pro- 
perty and in ease of a sale, the mortgagee can follow 
the mortgaged property if he is not paid the H^s 
of the sale-money. 

Registration of a mortgage -deed itself is sufficient 
notice to the persons dealing subsequently with the 
mortgaged property, particularly W'hero the debtor 
is a notorious man and his dealings with the moi’t- 
gagee are very well known in that locality. The 
contention that the deed was registered in Lahore 
while the property in dispute is in Sialkot, has no 
force inasmuch as when a deed affecting properties in 
more than one District is registered in one of them, 
a copy is sent for record to each District in which any 
part of the property is situate. 

The mortgagee’s laches in suing dtx's not bar 
him from asserting his rigid. 

A prayer for an alternativt* relief does not mean 
that the right to the original relief has been waivt'd. 
Pm Alliance Bank r. Kahan vSiNGii, 111 P. W. R. 
1914; 216 P L. H. i9;4, 4 P R. 19 5 856 

— Co- mortgagees - Purchase of ))ro^ierty by 

on'‘ of co-mortgagees- Civil Procedure Code {Act V 
oj 1908), X. 06. 

H, M and G were three joint mortgagees of 
certain property. G purchased the e<fuity of re- 
demption. H brought a suit for sale of two- thirds of 
tho mortgaged property making 3f proforma defend- 
ant to the suit, Subsequt'iitly M was made a co- 
plaintiff, The suit was dismissed by the lower 
Appellate Court on the ground that tho purchase 
made by G of the equity of redemption extinguished 
the entire mortgage. R appealed to the High Court 
and made M a respondent to the appeal. The High 
Court decreed the suit, but made no order to safe- 
guard the interest of M. R purchased the property 
himself in execution of the decree. Subsequently 
M brought a suit to recover ono-half of the pro- 
perty so purchased by H : 

Held, that the suit was not l)arr(‘d by section 66 
of the Civil Procedure Code, and was, therefore, 
maintainable. At Rahjas Das v. Mohan Lal 735 

Conditional sale clause — Regnlation XVII 

of IHQld — Notice — Invalid — Interest for stipulated 
period — No independent covenant to fn?^ her interest 
— Post diem damages, when allowed. 

Notice proceedings under a conditional sale 
clause in a mortgage-deed are invalid and of no 
effect 

(a) if no attempt is made to proceed against all 
the heirs of the mortgagor; 

[Jb if no reference is made to section 7 of Begu« 
lation XVII of 1806; 
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IVIortfirafire— tontd. 

ii* fclio iiotiVf (1<M'K noi H]rM*ifv Hio ninomil l.o l>o 
paid by tlie mortji^affor within the year of 

Wlu're the niorij'.ijjfe-fle'od spocihed tlini the nioH- 
fifaj'od land Hliould taken o\Tr as sold outright on 
failure of the mortf^aj*:.)!* t ) jiay the prineipal with 
interest for three years* 

Held^ that the mert^ajfoe in possession could not in 
terms of the deed pile up an intcsrost demand against 
the mortf?aj<or for more than three years, there being 
no independent covenant as to interest to justify him 
under the ruling in (ihulnm Hnultr v. Ph'jphnl^ 92 P. 
H. 1908; 155 P. W. R. 1908, 29 P. L. R. 1909; 4 Ind. 
Cas. 932. 

Whore the mortgagee had enjoyed the profits of 
a very large area Wa comp i rati vely small outlay, 
the Chief Court refused to exercis<? its discretion of 
allowing pouf diem damages in his favour P, 
Buuanda V. Fateh Din, 57 P. R. 1914; 256 P. L. R. 
3914 504. 

,1 II ..I — » of p,r.-pmpt ivfnrij i iyhftt — Pnsspssion of 
moi'fgnypp aftpr pjpctmpnt of teuiint. 

If an ox-propriotary tenancy is extinguished by 
virtue of ejectment, the interest of the mortgag<‘e in 
ri*s})ect of that holding also ciascs from that date. A> 
Ram Racha Dure v . Gokui. Rai 201 

— Mortgage of sir land -Subserpient mort- 

gage of zpinnnlnn rights, <’ffects of, on prior mort- 
gage 272 

• - ■ Mortgagee to hp put m lyviHesnion on 

failure to piy mnrtgnqe amount on certain day - Cloy 
on redemption-— Condition invalid. 

The ])rovision in a Tnortgage-d(‘cd executed in 1871, 
that on default of j»aymont oii a particular day the 
nifirtgagee shall bo put in possessi<»n of the mort- 
gaged property as if sold to him, is invalid and 
inriperative as a clog upon the equity of redemption. 
M. Rachmadugu Lakshminarayana V. Sannuthi 
Rama Surbiah Chetty, 1 L. W. 503 , 108 

“ Mortgagor admitting payment of consider- 

rttiun prior to mortgage — Finding that item so admit- 
ted is fictitious — Suit by mortgagee. 

The Pull Beneh ruling in Uolcal Chand v, Rahman, 
59 P. R. 1907 (F. B ); 63 P. L. R. 1908; 95 P. W. R. 
1907, applies only to cases where the mortgagee at 
the time of mortgag*^ undertakes to pay, or to 
tlo something for, the mortgagor after the date 
of Gxociition of the mortgage and fails to carry 
out his undertaking. It does not apply to a 
case where the mortgagor states that he has actually 
bjcn paid or received consideration at a time prior 
to the mortgage, whereas, in point of fact, payment 
of the full sum or receipt of full consideration has 
not boon made or taken place. P. Muni Lal i». 
Chatfar Singh, 67 P. R. 1914; 232 P. L. R, 1914 

595 

Mortgagors right sold at auction — Suit 

for sale on mortgage inithnut impleoAling vendee — 
Subsequent suit to eject m-ortgagor's vendee — Cause of 
action. 

An um'ogistered mortgage was executed on the 
7th June 1900. In execution of a simple money 
decree the mortgagor’s right and interest was pur- 
cliasod by H in 1901. In 1904 the mortgagee brought 
a suit on the basis of the mortgage of 1900 and 
did not implead H as party to the suit. The mort- 


IVIdrtfirafife*~conid. 

gage(» nbtaiiuMl a tlecrec and on (*\ecntion thereof 
pui*chaEcd the ]>roporty himself in lOOH ; 

Held, that the mortgagee-purchaser could not eject 
7/ ill a suit for possession. A« IDivrutiBm r. Tl vr- 

iiANM Rai I 

- prohibited by law -Occupancy holding 

mortgaged with possession — Mortgagee neither enti- 
tled to recover poss'^ssion nor his money. 

1’he transfer of occupancy holdings being pro- 
hibited by law, a usufructuary mortgagee of such a 
holding can recover neither possession nor his mort- 
gago-money. A* Ra.iwanti Kunwari v . Doman 
Singh 182 

Pro])erty mortgaged by rarirtgagor after 

mortgago-dccrec — Second mortgagee liaving no 
notice of first mortgage or decree thereon — Re- 
presentative of judgment-debtor— Notice — Objec- 
tion-Pleadings 118 

Several mortgagees —Suit by one mort- 

yagee to enforce part of security —All mortgagees 
made parties — Allegation that other moitgagees had 
received their share of mortgage money- -Plaintiff 
undei taking to increase amount of claim and pay 
Court-fee, if other mortgagees' claim not satisfied — 
Suit as flamed competent 

In a suit to enforce a mortgage security, one of 
the joint mortgagees sued to recover his own share 
of tin* mortgage' money, on the allegation that tlio 
other mortgagees, whom he made defendants, had 
received from the mortgagors a sum of money 
sutficient to satisfy their dues. Tht* plaint further 
.stated that if any sum was due to the mortgagee- 
dt'fendants, the plaintiff was pi*epared to increase 
the amount of the claim and ])ay Court-fees ac- 
cordingly* 

Held, that under the circumstances the suit must 
be deemed ns essentially a suit for recovery of 
whatever was due on the mortgage security, and 
thu.s wlien all the mortgagees were parties thereto, 
it could not be defeated on the ground that the 
plaintiff could not sue for a portion of the mortgage- 
money. 

It was open to the mortgagee-defendants, if any- 
thing was due to them, to have themselves trans- 
ferred from the category of defendants to that of 
plaintiffs. C. Ram Chandra Marwari v. Dhadhai 
Singh, 19 C. L. J. 327 440 

■ —Severance of mortgage-debt 91 

Subsequent deed of moidgage creating 

pe.rsonal covenant not to redeem prior mortgage be- 
fore satisfaction of subsequent mortgage, effect of. 
Where the executant of a deed of mortgage 
executes a subsequent deed, by which he creates 
a personal covenant not to redeem the prior 
mortgage until he has satisfied the amount duo on 
the subsequent deed: 

Held, that the covenant can be enforced against 
him personally, but not against a subsequent trans- 
feree of the mortgaged property. 0« Ram Adhin 
Misra V. Sitla Bakhsh Singh, 17 O. C 303 905 

■ Sudhharna bond— Usufructuary mortgage, 

conrersion of, into simple mortgage TAenon property 
prcvinu.sltj mortgaged nsufructnnrily, nature o/— 
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Wlortg'affe— contci. 

Principal and interest — Charge, eMingaishnient of — 
Sale of mortgaged property in execution of third 
person's decree^-Mortgagee, right of. 

Where, under an usufructuary mortjfage Inmd, laiul 
is given in possession of the mortgagee in lieu of 
interest, it forms a security both for princijial an<l 

intei'est. u ^ ^ i 

The conversion ot a sudhharna bond into a simple 
mortgage bond merely indicates a change in the 
form of the security. . , ^ ' 

The more fact of a charge having been paid off by 
execution of a second bond does not decide the ques- 
tion whether it is extinguished. 

Where, therefore, subsequent to the execution of an 
usufructuary mortgage the property was sold in 
execution of the decree of a third person and after 
the sale the mortgagor executed a simple mortgage 
in favour of the mortgagee in which he included tho 
amount and the property of tho prior mortgage: 

Held, that by taking tho simple mortgage bond the 
mortgagee did not intend to extinguish his lien under 
the earlier bond for the benefit of the intermediate 

farther, that when the mortgagee voluntarily 
gavtf up possession of the property and abandoned 
the only mode in which he could claim interest under 
the former bond, he could not claim any lien on the 
property for the interest which was due under that 
bond after the execution of the second bond. C. 
Kumar Kulanand Singh r. Mohan Mandar 500 


for sale -Non-joinder of necessary 
party effect of-Ciril Procedure Code (Act V of 
1908J, a XXXIV, r. 1. 

Where a person mortgaged the joint property 
of himself and his wife and tho mortgagee 
obtained a decree for tho sale of tho land in a suit 
brought against the husband alone: 

Held, that the wife was a necessary party to the 
suit and that the decree obtained by the mortgagee 
was inoueraiive as against the wife. L. B. Ma Sein 
V Muthucurpan Ohetty, 7 L. B. R. 135 931 


Usufructuary -^Sait for redemption in 

suhsUince a suit for possession of land— Defence that 
mortgage is void — Plaintiff establishing title entitled 


to decree. 

A suit for possession on redeeming a usufructuary 
mortgiage is in substance a suit for possession of 
the land. If the plaintiff establishes title and the 
only answer the defendant has is that the mortgage 
is void in point of law, the plaintiff would be 
entitled to get the land, because tho defendant on 
Ms own showing has no title whatever to detain 
possession of tho land. C. Annada Hait v. Khudi 
Kam Hait, 19 C, L. J. 532 558 


-._~-.R0ClBmP'ttOn — Absence of stipula- 
tion restraining redemption before certain period, 
effect of— Redemption, postponement of, for specified 
period as expressed in deed— Principal and interest 
at specified rate paid out of profits — Contract, essence 
of. 

In cases where there is no stipulation restraining 
redemption before a certain period, but only a period 
is fi.xed for payment or within which the mortgage- 
money is likely to be satisfied from the usufruct, the 
term fixed for payment can only be regarded as a 
protection for the debtor till the contrary intention 


MoHtfirafire— oontd. 

i 

is shonm. In the absence of such an intention the 
mortgagor may redeem at any time before or at the 
end of the term. 

In each case the important thing is to find out 
wliether it was the intention of tho parties as ex- 
pressed in the deed to postpone redemption till tho 
mortgagee had enjoyed the usufruct for the full 
period named. Such term may not form an essence 
of the contract, where tho mortgagee is only to take 
interest at a specified rate from the profits of tho 
mortgaged property and to credit tho rest towards 
tho principal money. O# Gopal Singh v. Karan 
Singh, 17 0. 0. 218 302 

RedCniptlOn mt before certain date 

— Covenant in mortgage-deed, effect of — Court's power 
to allow redemption irrespective of oppressive and 
unreasonable terms in mortgage-deed. 

As a general rule a mortgagor cannot compel the 
mortgagee to accept payment of tho mortgage -money 
before the date fixed for redemption, where there is a 
covenant in the mortgage-deed that redemption shall 
not take place before that date. But a mortgagor 
cannot be precluded by any covenant from redeeming 
altogether, and where the effect of a covenant is to 
postpone redemption for an unduly long period with- 
out any corresponding advantage to tho mortgagor or 
there are cirrumstances indicating that the covenant 
postponing redemption is unreasonable and oppressive 
and intended to fetter the right to redeem, a Court 
may allow redemption iri’ospective of that term as it 
may think tit. 0 « Dubga Singh v. Muhammad Raza 
Husain Khan, 17 0 . C. 313 9 1 2 

— ■ Mortgage sought to be re- 
deemed not proved — Suit to be dismissed — Another 
mortgage admitted by mortgagee — Admission to he 
tal'en advantage of in suit for redemption of that 
mortgage. 

Where in a suit for redemption the mortgage 
propounded in tho plaint is not proved, the suit must 
full, and the fact that tho mortgagee has admitted 
in his written statement a different mortgage may bo 
taken advantage of in another suit to redeem that 
mortgage. At Anaeagi Kt^nwab v. Kashi Rai 

1 97 

p mortgagor’s right as to — 

Possession of mortgaged property obtained through 
Court without order absolute having been passed, 
effect of — Adverse possession 752 

— Mortgagee, whether entitled 

to land reven/ue jtaid fur other land in mortgagor's 
pattu - Irrigation and. other cesses, whether land 
reven ne- Redem pt ion hefo re 1 i me specifi ed, if all owed 
—Provision that no redemption till mm'tgage-money 
•paid up hy usufruct, whether legal Transfer of Pro- 
pei'ty Act (IV of J882^, s. 76 (c) — Madras Revenue 
Recovery Act (11 o/ 1864^, s. 42 — Madras Irngation 
Cess Act {VII of m5j, s. 2. 

Government revenue due upon other than mort- 
gaged lands contained in the patta issued in tho 
mortgagor’s name is revenue due upon the mortgaged 
land also. 

Therefore, a mortgagee who pays such revenue 
under section 76 (<?) of the Transfer of Property 
Act in order to preserve the mortgaged land, is 
entitled to the amount on redemption of the 
mortgage. 
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M ortg'as'e— contci. 

Irrigation and othor cessos charged upon the 
land aro part of the land revenue itself and as such 
section 42 of the Madras Act TT of 1864 applies to 
sales for recovery of those cesses. Section 2 of 
Act VIT of I860 is superfluous and does not restrict, 
or modify or repeal the provisions of section 12 of 
Act 11 of 1861 ns regards sales for nrrcnrs of irriga- 
tion cesses. 

Ordinarily and in the absence of a special condi- 
tion entitling the mortgagor to redeem during 
the term for which tlie mortgage is creatc<l, the 
right of redemption can only arise on the expira- 
tion of the spociftod period. 

Therefore, where the mortgagor and the mortgagee 
both agreed that the principal mortgage-money and 
the interest thereon cannot be paid up except 
through the enjoyment of net profits by tlie mort- 
gagec, tlie mortgage cannot bo redeemed until the 
amount is so paid up. 

A provision in a mortgage- deed that the mort- 
gage shall 1)6 redeemed only after payment by 
listtfruot of the mortgaged properties, is not illegal 
nulosH the terms of the mortgage are sucli that 
future redemption is niad(» practically imposi- 
siblc. M. Gunnam Doryya r. Vadapalli Ayyama- 
CHARYULU, 16 M. L. T. 226; (1914) M. w. N.648; 27 
M. L. J. 295 797 

Redemption -Mortgagor, whether 

can redeem before e.vpinj of term fixed. 

A mortgagor cannot redeem his mortgage before 
the expiry of the berm mentioned in the mortgage- 
deed unless there is a contract to the contrary in 
his favour. Mi Bir Mahambd Rowthkr v . Nagoor 
Rowthkb, 16 M. T. T. 163i 27 M. L. J 483 576 

— ^8uH for-^-Onginai mortgage^ 

deed or its copy not ptrod need - Secondary evidence — 
JCxistence of mortgage admitted and mentioned in 
certain documents --Terms of mortgage not proved — 
Mortgage whether still redeemable, no proof asto-- 
Mortgagors accepfin-g certain benefits from mortgagee 
in full settlement of all their claims, effect of — Estop- 
pel. 

Where the descendants of the original mortgagors, 
being unable to produce the original deed of mort- 
gage or its copy, relied upon secondary evidence in 
the shape of the existence of such a deed being 
either mentioned or admitted in certain documents 
{viz., Wajib-iil-araiz of the villages in which the 
mortgaged properties were situate, a judgment of 
the Settlement Court and the deposition of a son of 
one of the original moi'tgagors), and sought redemp- 
tion on the strength of this evidence: 

Held, that the descendants of tlie original mort- 
gagors could not succeed, inasmuch as they had not 
l)e0n able to establish the existence of the alleged 
mortgage by evidence that carried them further than 
the statements contained in the documents filed, or to 
establish clearly the terms of the alleged mortgage, 
or to show how it came into being, or to prove that 
the mortgage was still in force of which redemption 
was now possible. 

Where the mortgagors claimed proprietary and 
then under-proprietary rights in respect of the mort- 
gaged properties and at last a compromise was arrived 
at between them and the mortgagee, whereby the 
latter handed over certain lands to the former in full 
settlement of all their claims: 


M ortg^afire-concid. 

Held, that the acceptance of the benefits under 
the compromise effectually estopped the mortgagors 
from subsequently setting up the right to redeem the 
mortgage. O* Ni\MATKnAN r. DKruTY Commission kr, 
Khbri, 1 O. L j. 442 816 

Redemption -ritle to redeem - 

Barden of proof. 

In a suit for redemption the plaintiff must 
l>rove a subsisting title. 

Whore in a suit for redemption the defendant 
pleaded limitation and the mortgage was found 
to be in existence just sixty years before the 
suit, it was not for the defendant to show that 
the mortgage was really anterior in .date to that 
year A. Frank Hay r. Rafiuddin, 12 A. L. i. 769 

363 

suit -Parties — Mortgage, integrity of, 

not split up - All mortgagees necessary parties. 

Where the integrily of a mortgage has not been 
split up, all the owners of tlie mortgagee rights are 
iiceessary parties to the mortgage suit and no part of 
the mortgage-debt can be recovered, nor can the 
property be sold to realise any part thereof, except 
1)3" all the mortgagees bringing a suit within the time 
prescribed by law. A« Mushtaq, Ali Khan v. 
Behari Lal 508 

— - Person claiming paramount title 

to moitgagor, whether necessary party. 

A person who sets up a title paramount to the 
mortgagor is not a noce8Har3" i>arty to a suit based on 
the mortgage. Such paramount title can be estab- 
lished in a separate suit. A* Sukh Kunwar Cuandar 
V. Bhaowani, 12 a. L j. 1088 233 

IVIortfira0'66f right of — Sale of mortgaged pro. 
])erty in execution of third person’s decree 500 

IVIOSQU 6 properties — Suit for possession by 

worshippers, maintainability of. 

A suit for possession of mosque properties cannot 
be maintained by the worshippers in their individual 
or collective capacit.v. M« Noor Mahammad Sahib 
V. Karima Bibi Ammal, 16 M. L. T. 166j 27 M. L. J. 

270 550 

Muhammadan Joint family— No pre- 

sumption of joint funds 276 

IVi U h am m ad an Law — Di vorce — Ha n-afia La w 
— Sufficiency of words used - Onus of proof. 

No special form or formula is prescribed for a 
divorce under the Hanafia Law. All that the law 
requires is to see that the words of divorce pro- 
nounced by a husband should show a clear intention 
on his part to dissolve the contract of marriage. 

Where witnessos, whom the Court believes, 
depose that in their presence the wdfo was divorced 
by her husband, the bimlen of proving that the words 
used by the husband were insufficient and income- 
plote to support a valid divorce is on tlio person 
who questions the validity of the divorce. Ai Wahid 
Khan v. Zainab, 12 A. L. J. 707; 36 A. 468 367 

Marriaare — Guardian 

of marriagCy ivhn can he, obligations of - -Muham- 
madan ward — Consent oj Court — Procedure — Mu- 
hammadan Late of guardian of marriage, whether 
abrogated — Guardians and Wards Art VIHof 1890), 
ss. 24, 25, 26, 43(1). 47 (1)- Order of Court-- 
irreyular — Appeal — Revision. 

Under the Muhammadan Law the right of giving 
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Muhammadan taw— concid. 

a male or female minor in marriage falls upon a line 
of guardians different from that to which the 
manngemoTit of his property is entrusted and also 
from that to which the custody of his person is 
confided, and although the intervention of a guardian 
is an essential condition to the validity of the 
marriage of a minor, it is -not obligatory upon tho 
guardian of the person, nor oven upon the guardian 
for marriage, to provide a suitable marriage for the 
ward' 

Tho Muhammadan Law of guardianship in 
marriage has not boon abrogated by implication by 
section 24 of the Guardians and Wards Act. 

A Ward of Court cannot marry without the consent 
of the Court. If a proposed marriage is unsuitable 
the Court can, as representing the Sovereign in whom 
the guardianship of all infanta is in theory vesied, 
restrain the marriage, oven though the guardian or 
the father has given his consent. 

The procedure to bo followed for the marriage of a 
of Court pointed out. 

If a District .Tndgo irregularly on the basis of a 
report of a Hindu Nazir selects a husband for a 
Mnhammadnn girl who is a ward of his Court, his 
order is not appealable, as it is not covered either by 
section 47, clause (i),read with section 43, sub- sect ion 
1, or sections 24, 25 and 26 of the Guardians and Wards 
Act, but it can bo set aside under the revisional 
jurisdiction. C* Monman Bibi v. District Tudgw, 20 
C. L. J. 91i 19C. W. N. 290 229 

. M&rrlftgfC — BentHutian of conjugal 

rightfif — Apprehension oj rnielty and d I ^treatment 
— Decree^ whether proper, 

A decree for the restitution of conjugal rights at 
the suit of tho husband is generally a decree directing 
the wife to return to husband’s homo to live with 
him. 

Where it is erident from the circumstances of 
the case that the husband is an impecunioae, selfish 
and unscrupulous young man who cares more for 
his wife’s property than for her and who does not 
hesitate to resort to violence and abuse to coerce 
her into yielding to his views, it is not at all safe 
to leave the young wife to the tender mercies of such 
an ill-tempered and unkind husband and no con. 
ditional decree even for the husband to live with his 
wife in her father’s house can be given, as the 
danger and apprehension of cruelty and ill-treatment 
of the wife by the husband exists in the same 
degree whether she lives at the husband’s house or 
he at hers. A* Musammat Khurshbdi Bbgam v. 
Khurshbd Aiji, 12 A. L. J. 1066 2 1 3 

Sale— Pre-emption — 

Sale by 8hia—Snit by Sunni — Shin Law of pre- 
emption, whether applicable 44S 

nflutatlon proceed I tlfiTSf nature of— Com- 
promise in mutation proceedings — Registration— 
Statement — Evidence — Admissibility — Claim with- 
dravm in mutation proceedings --Estoppel — Declara- 
tory suit. 

The Uevenuo Courts refused to enter in the 
khewat the name of the plaintiff’s predecossor-in. 
interest, first in 1891 and then in 1897, not on the 
ground of his title to a share in the property being 
denied but because the extent of the share could 'ftot 
bo ascertained. A similar entry in favour of the 


Mutation proccedinfifs— eoncid. 

plaintiff was refused in 1906, but in 1910 there was 
a compromise arrived at between the plaintiff and 
the defendants by which the former’s name was 
entered in respect of half of tho share that he 
claimed. Subsequently in 1911 tho plaintiff brought 
a suit in the Civil Court for a declaration that he 
was also entitled to tho remaining half share. Tho 
defendants pleaded that the suit was barred by 
limitation: 

Held, that the suit was within time. 

An unregistered compromise presented before a 
Revenue Court conducting proceedings in mutation 
of names and correction of khewat, is not admissible 
in evidence, because the Court docs not in that 
capacity exorcise judicial, but executive, functions. 
Tho statement made by a party in such proceedings 
i.«i, however, so admissible. 

A party withdrawing a portion, and accepting 
only the rest, of liis claim in mutation proceedings 
is not estopped from subsequently suing for a de- 
claration that ho is entitled to tho portion thus 
withdrawn, if the opposite party has, in no way, 
been thereby prejudiced, inasmuch as the withdrawal 
w^as not made in judicial proceedings. O* M 4 HADKo 
Singh r. Jagmohan Singh 3 4 

Negotiable Instruments Act (XXVI 
ot 1831), ss. 93, 94, 105 and 107- 

Hundi —Notice of dishonour —Indorsers —Delay of 
six- months Drawer to he co-defendant - Cird Proce- 
dure Code fAct r of 190SJ, 0 /, r. 6, 

Tho holder of a bill of e.xchangG or hundi^ is 
bound to give notice of its dishonour at tho earliest 
opportunity to all tho parties whom ho desires to 
make liable thereon. Consequently his neglect to 
give such notice within reasonable time from tho 
dite of dishonour exonerates the indorsers and others 
concerned, specially where they arc moat likely to 
suffer damage from such neglect, as for instance, 
where the drawer becomes insolvent or otherwise 
unable to pay the amount due. 

The drawer is » necessary party to tho case based 
on a hiindi. P, Jagan Nath-Nathu Mal v. Ram 
Das-Brm D4S, 140 P. W. R. 1914j 243 P. L. R. 1914 

83 1 

88.94, 105 and 

107 881 

Nimhowla Tenures — Transforablo and 
inheritable -Pennanent tenure 373 

NIkah. See RK.sTiTaTioN of Conjugal Rights. 

Non-Joinder- See Civii Proobdurb Oodb, 
0. T,r. 13. 

— . „ of partYf effect of 931 

Notice— Coaching Tariff Rules, North-Western 
Railway 80 1 

^ question of— Prior mortgage— Question 

not raised in first Court or appeal, whether can be 
allowed at heading of appeal ® ® j® 

Occupancy-holding'. See Mobtgaqb. 

... — - — — — Non-transfe ruble — Pur- 
chaser, rights acquired by — Landlord recognising sub- 
sequent purchaser as tenant — Representative-in-inter- 
est — Estoppel. 

A purchaser acquires no title by purchase of a 
nftn-fransfcrable occupancy-holding which the 
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landlord could be called upon to recognise. The 
vendor or persons deriving title from him might bo 
estopped from raising the question of the validity of 
the transfer, but the landlord is entitled to ignore 
the transfer and create a new tenancy in favour of 
another. 

A subsequent transferee of a portion of a non-trans- 
ferable occupancy holding, who pays rent to tho 
landlord and is recognized by him as a tenant, is a 
ropresentative-in-iuterost of tho landlord and is not 
estopped from raising the question of non-transfer- 
ability of tho land in a suit by a prior transfcrtje for 
possession. C* Madhu Sudan Sarkar l\ tKALi Das 

300 

. „ i „ — I I transfer of, to co- sharer 

landlord 414 

Opium Act (I of I878>f &• 9 — Mere con- 
templation of violating a whethei' pmiishahle. 

A person can bo convicted for a broach of the rules 
framed under section 9 of the Opium Act only 
when he does some act in contravention of such rule 
and not merely for contemplating such violation. Ma 
In re P. Venkatachallam Chetti, 16 Cr. L. J. 667 

99S 

Order for abatement Of suit, whether 
decree and appealable 643 

Ostensible owner — Manager on behalf of 
others, whether ostensible owner I S8 

Oudh Civil Dig^est 1912, r. 573 608 

para 272, r. 9 

732 

Oudh Laws Act (XVlil of 1876), s. 9 

694 

- Sa 9 — Rckitionfthipf mean- 

ifig of — Pre-emption — Illegitimate sons, whether pre- 
ferred to legitimate collaterals. 

The relationship contemplated in section 9 of tho 
Oudh Laws Act is a legitimate relationship. , 
Therefore, such persons as illegitimate sons who are 
entitled to inaiutenanoe and not to inheritance, have 
not a better right to pre-emption than a legitimate 
collateral relation. O* Duhoa v. Man, 17 O. 0. 260 

688 

Oudh Rent Act (XXII of I8S6), s. 3 
(8) 675 

ss. 61 and 108 

(^10)— Ejectment of tenant for non-payment of 
arrears of rent as decreed hy first Court Renty 
amount o/, suhsequ^ntly reduced in appeal— -Decree 
of first Court not final— Illegal ejectn^nt— -Recovery 
of possessiouy termini entitled to sue for. 

The ejectment of a tenant under section 61 of tho 
Oudh Rent Act for non-payment of arrears of rent 
as decreed by the first Court is illegal if the amount 
80 decreed is subsequently reduced, however 
slightly, by tho Appellate Court, inasmuch as the 
decree of the first Court is not final. The tenant, 
if so ejected, is, therefore, entitled to recover possos- 
sion under section 108 (lOj. U» P« B* R« Ram 
Lotan V. Court of Wakds, Ajudhya Estate, 

J. 38 ) 

107H 594 

108 (5 A)- Favour- 

rent, enhancement of—Leeeee holding ander 


I INDEX. 

Oudh Rent Act — conoid. 

heritable hut non-iransferahle lease and not holding 
under judicial decision — XJ. P. Land Bei^emie 
Act (III of 1901), s. 79—Board’8 Circulars, 2-1, r. 2, 
foot-note. 

The favourable rent paid by a tenant holding 
under a heritable but non-transferable lease can pro- 
perly he enhanced under tho provisions of section 
108 (6 A) of tho Oudh Rent Act if ho is not holding 
under a judicial decision. Section 79 of the U. P, 
Land Revenue Act is not applicable to such cases, 
and tho footnote to rule 2 of tho Board’s extant 
Circulars 2-1 is vrrong and misleading in so far as 
it has no force under the present altered law. 
U. P* Bt R. Bsgam-un-nissa v . Habibullah Khan, 
1 0. L. J. 367 644 

8.108(10) 663 

8. 108 ( 10) — Recovery 

of occupancy of landy suit for^ maintainability of — 
Under-proprietor — “Haqiyat mutafarriqa”, holder of 
— Plot proprietor paying revenue to lambardar, 
under-propnetor — Qovernmeni revenuCy engagement 
ofy right as to. 

A plot proprietor, generally known as a holder* of 
**haqiyat mutafarriqa (miscellaneous area), who pays 
his revenue (and not rent) to the lambardur und has 
his name recorded in tho hhewat, has, like every other 
proprietor, a right to engage for tho Government 
revenue, although for convenience sake tho engage- 
ment is made through the Jamhardary and is thus 
a co-sharer and not an under- proprietor as defined 
in the Oudh Rent Act. He is, therefore, not entitled 
to bring a suit for the recovery of tlie occupancy 
of land under section 108 (10) of the Act. 
U. P. B* R. Baiju Singh v. Narain Din, 1 0. L. J. 
364 646 

8. 119A 703 

Ownership — Muhammadan — Near relations liv- 
ing together — Not 'necessarily indicative of joint 
ownership. 

Tho mere fact that two Muhammadan cousins 
lived together on a certain property would not 
indicate that they were joint owners thereof. C* 
Radha Kristo Saha v. Umes Chunder Chucker- 
BUTTY, 19 C. L. J. 639 588 

Fardanashin lady, capacity of, to exe- 
cute documents 810 

Pardanashin ladies. transactions by, laio 
as to - Burden of proof - Validity of deed to be estab- 
lished by person relying upon it. 

The strongest and most satisfactory proof ough^ to 
bo given by the person claiming under or relying 
upon a deed of power or sale or gift executed by a 
j^rdannshin lady that the transaction was real 
and bona fide and fully explained to and under- 
stood by her, so as to establish tho validity of tho 
deed. O* Musammat Miro v. Lachman Prasad, 
10. L. J.466 861 

Partition —Land belonging to different mahnls 
partitioned — Suit for correction of mistake not 
barred 1 77 

- made by person nominated by parties 
and appointed by Court— Objection to partition 
made by Commissioner, entertRinability of 227 



iNtHAN CASES. 


Partition— concld. 

objection as to proprit'tary title — 
Jurisdiction of Civil Court 32 

-Usufructuary niortf^agc by father— 

Dc<,*rec against father— Joint possession with son — 
Son, right of 40 1 

suit between two widowe — Minor heir 

not made patty- Minor's title to share in deceased's 
estate recognised ^ Decree absolute refused until 
security for person and property of minor given by 
one of widows^ Jurisdiction — Security, order as to, 
ultra vires - Plaint ijf entitled to uncowlitional decree. 
In a partition suit between two Hindu widows 
it transpired that there also existed a minor h<ur 
to the deceased, who was living with the defend- 
ant widow and was not made a party to the 
suit and whose title to a certain fixed shart* in the 
deceased’s estate was recognised. The Court ordered 
that the minor should live with one of the widows 
- and that no doert'e absolute' for partition should be 
passt'd if either of the ividows failed to produce 
security for the proper care and nuiinteiiaueo of the 
minor and her property: 

Mi'hi, that the Court liad no jurisdiction to impose 
any conditions as to the security and that the 
plaintiff widow was entitled to an unconditional 
decree for the partition of her share. 0« Maharaja 
8UKHRANI, 1 0. L. J. 493 904 

PartncrShIPi dissolution of — Retirement of one 
jmrtfier — Date on which <lissolution takes effect — 
Statement in pleadings— Admission 22 

Party- Suit by one widow for declaration of 
maintenance charge — Co- widow, whether neccssaiw 
party / 59 

- — Suit against trustee — Alienee, whether 

necessary and proper party 794 

Patent and Designs Act (11 of 

191 I )* SS ' 2i 5— Design— Pattern -Trade-mark 
— Trade description 998 

Patnldar —Pennre specially registered — Revenue 
sale of parent estate — Purchase by patiiidar -Patni- 
dar, iohelher entitled to avoid — Bengal Land. Herenue 
Sales Act (XI of 1869), s. 52--Merger. 

Where a patnid:ii\ whose tenui-o has been specially 
registered under Act XI of 1859, purchases the parent 
estate at a sale for arrears of revenue*, ho does not 
thereby acquire the right of avoiding under-tenures 
subordinate to the patni. 

Quierei — Whether there can be merger in the case ? 
C* SaTCOWRI CpATTEBJBE V, PRIYANATH BahU, 18 C. 

W. N. 672 497 

Penal Code (Act XLV or I860), ss. 24, 

379 — Acting ^^dishonestl y" — Tenant ciiMiny trees 
on prB,ynt\ land after c.vrrnfinn o/ kadapa — Theft - 
IjondltoiVs intent Madras Bstafes hand Act (f of 

1908), .■». 12 

A tenant cutting trees standing on his own 
jirjyati laud and for which he has executed a 
liuda pa, w'hicli gives the landlord only a claim for 
compensation for trees so cut, cannot be said to bo 
acting “dishonestly” within the meaning of section 24 
of the Indian Penal Code and is not guilty of theft, 
and the iirovisions of section 12 of the Madras Estates 
Land Act do not apply. IVI« Redpi Yebranma r. 
JlMPEBOE, 1 L. W. 628j 16 Cr. L. J. 686 338 


Penal Code— coutd. 

98.52,191.193- 

Per/ury —-False I'erificaiion — Statement made therein 
believed to be true — Good faith, finding of. 

A man cannot bo convicted of perjury for having 
acted rashly, or for having failed to make reasonable 
inquiry with i*egard to the facts alleged by liini to bo 
true. It must be found that he made some state- 
ment or statements which he knew to he false or 
which ho believed to bo false or which he did not 
believe to be true. This finding must be arrived at 
independently of the definition of “good faith” con- 
tained in section 62 of the Indian Penal Code. A. 
Muhahmar Ishaq v. Emperor, 12 A. L. J. 660; 36 A. 
362; 15 Cr. L. J. 679 . 331 

3 , 02 — Forfeiture of property, when 

allowed. 

Under section 62 of the Penal Code an order of 
forfeiture of the convict's property should ordinarily 
lie passed in cases of crimes against the State or 
affecting the safety of llie public genei’ally. A. 
(lAYA Phasao t Emp'kuok, 12 A. li. J. 760; 36 A. 396; 
15 Cr L. j 606 518 

33 , 147 and 1^9— Rioting 

and some other offence coin nutted in its connection — 
Sentences, separate for each offence. 

Sejiarate sentences may be pass<*fl under section 
147, Indian Penal Code, and any other section 
which becomes applicable to the accused with 

reference to the terms of section 149, Indian Penal 
Code. O. Mahpal Singh v. Emperor, 1 O. L. J. 
328; 17 0 0 184; 1.6 Cr. L. J. 625 633 

8.149 633 

■ 8. 174 — Non-atleiulance in obe- 

dience to summons — Competency of officer to issue 
summons. 

In order to sustain a conviction under section 174, 
Penal Code, it must be shown that the summons issued 
was issued by a public servant legally competent as 
such public servant to issue the same and the accused 
intentionally omitted to attend in pursuance of 
the summons. 

Under rule 44 of the rules framed by the Local 
Government in regard to the sale of ancestral land, 
a Collector is empowered to delegate his powers only 
to an Assistant Collector of the 1st class. He cannot 
delegate his authority to an Assistant Collector of 
the 2Tid class and, therefore, the latter is not legally 
competent to issue summons the disobedience of 
which would bo an offence under section 174, Indian 
Penal Code. A. Shiam Lai, v. Emperor, 12 A. L. 
J. 680; 16 Cr. L. j. 695 347 

83 , 177 , 182, 193, 199-^ 

False repoii: to Revenue Surceyor for securing muta- 
Hem of name — Declaration contemplated by s, 199, 
nofnre if—Crimin tl Procedure Code (Act V of 1898), 
ss. 193, 537 — Sanction to proseente — Revision — Con- 
viclion under s. 199, whether can he canverted to 
one under 8. 182. 

The declaration contemplated in section 199, 
Indian Penal Code, is a statement of facts in 
the form simply of a declaration which, for the 
purpose of proof of the fact declared to, has by 
itself all the legal force of evidence given on oath 
or solemn affirmation, that is to say, it must be a de- 
claration which having been made is afterwards 
receivable as evidence of the fact declared, 
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By reporting falsely that his father had died the 
petitioner induced the Bevenue Surveyor to enter 
his name in the Revenue Registers as owner of 
certain gardens and paddy lands in succession to his 
father: 

Heldf that the petitioner had not coinmitted an 
oflfenco under sections 199, 177 or 193, but that he 
had committed an offence under section 182, Indian 
Penal Cod©. 

A conviction under section 199, Indian Penal 
Code, in respect of which no sanction is necessary, 
cannot be converted in revision to a conviction 
under section 182 in respect of which a sanction is 
necessary, especially whore tins attention of the trying 
Magistrate was drawn to the necessity of such 
sanction. Lt Bt Ismail r. Emperou, 15 Cu. L. X 

603 515 

S. 182 515,524 

88. 182, 21 I — Autrefois vm- 

iHiit- -BtinlcH of proof — Offence under s. 182- Co<;i- 
plainl to public servant j ivficthei necessary. 

The burden of establisliing the existence of facts • 
necessary for the application of tlio doctrine of 
autrefois ac<piit lies upon the accused. 

To sustain a prosecution for an offence under 
section 182, Indian Penal Code, it is not necessary 
that the complaint should have been made to a 
public servant with the intention of inducing such 
public servant to take action of a sort which a public 
servant of tlie description in question could take and 
which would not be open to a private individual. M. 
iMANOY Appalaswami V Emprhor, 1 L. W. 847: 15 
Ck. li. J. C7:i 1000 

9. 182 —False infonnatwn to 

Police Officer — Statements made by persons to corro- 
borate informant during investigation - Ci iminal 
Procedure Code (Act V oj 1898^, 161, 162. 


A statement made under section 161, Criminal 
Procedure Code, 1898, in answer to questions put 
by the Police Officer investigating the case does not 
amount to giving information within the meaning 
of section 182, Indian Penal ( ode. 

The expression “give infoimation” in the. latter 
section means to volunteer information and is not 
intended to apply to a statement made in answer 
to questions put by a public servant. P. Mangu 
V . Emperor, 36 P. W. R. 1914 Cu.j 227 P. L. R. 1914; 
15 Cr. L. J. 650 978 

SS. 191, 193 331 

8.193 515,524 


S. 193, stay of proceedings under, 

pending disposal of civil proceedings —Discretion. 
Criminal proceedings under section 193, Penal Code, 
for statements mad(‘ in a civil .suit jumding jippeal, 
should not ordinarily bn ordered to be stayed till 
the disposal of the apjjeal, but that is a* matter 
eutu’ely within the discretion of the Magistrate. 8 . 
Mathradas r. Emperor, 8 S. L. R. 20; 16 Cr. L. J. 
661 939 
8. 195 515 

• 8.211 1000 


8. 21 I —Telegram to Police, whe- 
ther amounts to false charge — Subsequent statement 


Penal Code— oontd. 

in writiny containiny false statement — Criminal 
Piocedure Code i Act V of ISdS) , ss. 154, 157 t<m/ 
228 - “Information received,” meaning of— Amend- 
ment of charge by Sessions Judge —No objection Jiid 
no prejudice —Irregularity. 

The mere despatch of a telegram falsely stating 
that a dacoity had been committed without mention 
iiig the names of any persems alleged to have been 
concerned or sns])ected of complicity in the offence 
does not amount to the institution of a false charge 
within the meaning of section 211, Indian Penal 
Code. 

The phrase “information received” in section 157 
of the Criminal Procedure Code refers to information 
furnished and recorded under section 154, and a 
telegram is not such information. 

Every inquiry which a Police Officer makes is not 
necessarily an investigation under section 167, Crimi- 
nal Procedure Code, and an informal inquiry, pre- 
liminary to a formal investigation, is an inquiry of 
that kind. 

There is no spt'citie provision in the Criminal Pro- 
cedure Code regarding the procedure to b(‘ follow I'd 
by a Station House Officer receiving information of 
the commission of a cognizable offence outside* his 
station limits. Section 154 does not prevent bis 
receiving and recording the information, though ho 
has no jiower to conduct an investigation under 
section 157. 

Where a Committing Magistrate framed a charge 
in resiicut of Exhibits A and B, but the Sesshms 
Judge, at the very outset of the trial, and without 
any objection on tin* part of the accused, amended 
the charge into one with reference to Exhibits B 
and C, and it was not shown that the accused was 
prejudiiH'd thereby: 

Held, that the case was' covered by section 228 of 
the Criminal Procedure Code and that the conviction 
was legal. M. Nandamuri Anandayya, In re, 1 L. 
W. 355; (1914) M. W. N. 382; 16 Cr. L. J. 622 630 

a. 228 629 

3 ^ 290— an animal 

which died natural death —Public nuisance. 

The mere act of skinning an animal which dies 
a natural death docs not in itself constitute a public 
nuisance. A. Emperor v, Beni, 12 A. L. .Ji 349; 16 
Cr. L. J. 600 352 

; 8. 300, Cl. (Iv) — Distinction 

between fourth clause and first three clauses— Inten- 
tion . 

The cases in which the fourth clause of section 
300, Indian Penal Code, has any application arc 
extremely rare, and though it is not easy, and 
perhaps not desirable, to attempt to define with any 
strictness tlie kind of ca.ses in which that clause 
comes ill, still there is oiu‘, very broad distinction 
between it and I he first tliree eiauses —in the latter 
the important thing is an intention to kill or to 
hurt, while the fourth clause says nothing about 
intention. P. Nawah v. Emperor, 263 P. L. R 
1914.; 31 P. R. 1914 Cr.; 45 P. W. R. 1014 Ca.; 15 Cr. 
L. J. 610 522 

^ ^ ^ 3 , 328 — Offence — Meie adminis- 

tration of drug is not enough— Intent must he proved. 
In order to convict a person of an offence under 
section 328, Indian Penal Code, mere a^fnistratiea 



INDIA3S" OASES, 


[1914 


1078 

Penal Code-contd. 

of the drug will not do. There must also be evidence 
to show that such administration was with the intent 
specified in the section and to cause injury to the 
person to whom it was administered. M • Muruoa 
Goundan V . Emp££or» 15 Cb. L. J. 699 3S I 

SS» SSSy 3S8 — Madras Local 

Boards Act ( V of 1884), s. 82, cl, (2) — illegal dis> 
traint of doors of home— ’Assault while distraining — 
OJfence. 

The act of a bill collector in distraining the doors 
of a house under section 82, clause (2), of the Madius 
Local Boards Act (V of 1884) is illegal, and if while 
BO distraining, he is assaulted, an offence under section 
368, and not under section 353, of the Indian Penal 
Code, is committed. M* Chinnaswami Pillai v. 
Chairman of the Abkonam Union, 16 M. L. T. 429, • 
16 Or. L. J. 637 837 

8.358 837 

S8. 361 a.nd 3SS- Kidnap- 

ping fro 7 n lawful guardianship — *^Taking** to he 
physical* 

The woi-d “taking” in section 361, Indian Penal Code, 
is nothing but physical taking. 

Where a father sent his daughter to live in a house 
with certain of his relations and one of those relations 
married in that house the daughter without the con- 
sent of the father: 

Hcldy that no offence under section 366, Indian 
Penal Code, was committed by the relative, because 
there was no taking out of lawful guardianship, 
inasmuch os the daughter never left the house where 
she was residing with the consent of her father. O. 
Jaoan Nath v. Emperor, 1 O. L. J. 330j 15 Cr. L. J. 
630 638 

— 8. 36 1 — Lawful guardian — Hindu 

girlf custody of—Patet'nal uncles, setting up adverse 
title, kidnapping by — (guardians and Wards Act 
(Vm of 1890)— Order hy Deputy Magistrate making 
over mmor to lawful guardian, ultra vires. 

Where an orphan minor Hindu girl, who was 
entrusted to the care of her maternal uncles and had 
obtained mutation in her favour of certain property 
which was claimed by her paternal uncles, after 
liaving lived for 18 months with the maternal uncles, 
was forcibly earned away by her paternal uncles and 
was caused to be married: 

Held, that the paternal uncles were rightly convict- 
ed under section 361 of the Penal Code. 

Held, also, that though under the Hindu Law, 
paternal uncles are preferential guardians to mater- 
nal uncles, where paternal uncles claim an interest in 
the minor’s property adverse to her, they are not en- 
titled to the custody of the minor’s person under 
the provisions of Act VIII of 1890. 

Held, further, that the order of the Deputy 
Magistrate making over the girl to the maternal 
uncles on certain conditions and entrusting the 
girl to a trustee until those conditions were fulfilled, 
was ultra vires, and it was open to them to take 
such legal steps for the minor’s custody as they 
thought fit. O. Baij Nath v. Emperor, 1 0. L. J, 
416} 16 Or. L. j. 640 840 

363 —Father, when not liable 

for kidnapping hie own child — Kumhar, whethe'r 
JfOand hy strict Hindu Law* 


^enal Code—coutd. 


M, a Kumhnr, betrothed his minor daughter to a 
minor son of B. Later ou B objected to the marriage 
when arranged and in consequence M married the girl 
to C, a minor. The girl returned almost immediately 
to thd house of her father and was made over to B, " 
On this B was convicted under section 863, Indian 
Penal Code, and M under section 363/109, Indian 
Penal Code; 


Held, that strict Hindu Law on the subject could 
not be applied to the parties and that neither B nor 
M had committed any offonco. 

In such a case oven if it be supposed that a 
technical offence hos been committed, only a nominal 
sentence is appropriate. P. Ballia r. Emperor, 24 
P. W. n. 1914 Or.} 161 P. L. K. 1914} 16 Cr. L. J. 689 

839 

8. 366 638 

8. 379 338 


88 . 404 | 424 — Mother of de- 

ceased otvner taking possession of her 8on*s effects, 
whether guilty under section 404 — Debtor discharged 
hy mother, whether liable under sectiori 424. 

* Section 404 of the Indian Penal Code is intended to 
punish servants and strangers who can have possibly 
no right to or interest in the effects of a dead man 
and not near relatives who take possession under a 
claim of right. Similarly section 424 is intended to 
punish fraudulent debtors and their accomplices and is 
not intended to punish persons who claim as heirs of 
a deceased man and deal with the property. 

Where, therefore, a mother takes possession f)f her 
son’s moveables as against her daughtors-iu-law and 
discharges one of the debtors of her son from his 
obli^tion, she cannot ho convicted of an offence 
under section 404, nor cun tlie discharged debtor 
be convicted under section 424, Indian Penal Code. 


M. Karri Mangadu, In re, (1914) M. W. N. 791} 15 
Cr. L. J. 602 514 

S.41I 330 

^ s. 41 I — Becciving and disposing 

of stolen property— Guilty knowledge necessary— 
Concurrent findings— Revision— Criminal Procedure 
Code (Act Vof 1898;, 439. 

The mere fact tlint a person was in possession of a 
stolen animal and he sold it to aiiotlior, is not in itself 
sufficient for his conviction under section 411 of the 
Penal Code. His denial of having any connection 
with the animal does not prove his guilty knowledge 
specially when there is some enmity between the 
alleged vendor and the vendee. P. Allij v. Em- 
peror, 34 P. W. R. 1914 Cr.} 229 P. L. R. 1914; 15 
Cr. L. j. 664 982 

8.424 514 

8. 447 — One co-sharer building 

upon common waste land after refusal of permission 

hg others, 

A co-sharer who builds a liouse on the common 
land despite refusal of permission by other oo-sharors 
is not guilty of an offonce under section 447 of the 
Penal Code. 

The mere fact that a co- sharer asked another co- 
sharer to consent to his appropriating to his own 
use a portion of a plot of waste land, would not 
necessarily imply that the co-sharer whose consent 
he asked was admitted by him to be the sole owner 
of the plot in question. A. Bam Sarup v. Emrero:^ 
12 A. L. J. 790; 86 A. 474; 16 Cr. L. J. 584 336 
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88. 478, 486 S93 

8. 499, Excep8. 8, 9- 

'Defamation’— Receiving property from unadjudicated 
insolvent^ whether receiving stolen property — Imputa- 
tion'-’- Good faith. 

Where the creditors of an unadjudicated insolvent 
saw the complainant leavo his shop with a bundle 
in his arm and suspecting that it contained the 
insolvent’s property, accused him of receiving stolen 
property but on opening it was not found to contain 
the expected stolen property: 

Heldj that the imputation was not made in good 
faith within the meaning of exception 8 or 9, to 
section 499 of the Penal Code and that the creditors 
were guilty of defamation. 8> Bulchand Ram- 
OHAND V . Emperor, 8 S. L. R. 55} 15 Cr. L. J . 675 

1003 

Perjury — False verification — Statement made 
therein believed to bo true — Good faith, finding of 

331 

Plaint — Amendment of ])laint — Discretion of 
Court ^ 567 

———Cnu<*e of riciion - Rnit on title - Title found 
agnin.d — Decree on prior po-sacaninn — Validity — 
Practice. 

More possession of property gives an interest 
which can bC enforced in a suit against a tres- 
passer. 

A suit should not be decreed on the basis of a 
claim not set up in the plaint or raised, in the 
issues or oven in the memorandum of first appeal. 
Ml Matkal Servai v Thambuswami Servai, I L. 
W. 863} (1914) M. W. N. 784 934 

, whether can be signed and vei*ificd by one 

partner 131 

PICaCiBr— Appiicafwn for enrolment — Concealment 
of con vict ion— Misconduct — Dismissal. 

A Pleader who conceals his past conviction by 
intentionally omitting to recite it in his application 
for admission is liable to be dismissed. L« B« A 
Second Grade Pleader, In the matter of 16 Cr. L. 
J. 687 339 

retained by one party, when entitled to 
appear for opposite side — Engagement of other 
Pleader - Presumption 712 

— undertalcing to prepare paper-booky duty 

of — Contract between Pleader and High Court en- 
forceable like similar contracts by Attorneys. 

An undertaking by a Pleader to prepare the paper- 
book in lieu of 'having it prepared in the office of 
the High Court is an agreement between him and 
the Court, which the Court expects him to fulfil. 

It is a contract which is capable of being enforced 
by the Court, and which will, if necessary, be 
enforced in the same way as similar contracts by 
Attopeys of the High Court can be enforced. 

The trust given to a Pleader who is allowed to 
undertake the preparation of a paper-book would 
not be fulfilled if he were allowed to have reserva- 
tion of any kind in mind and to take an under- 
taking to mean only an undertaking to prepare a 
paper-book if he is paid for it. It is the business 
of a Pleader who gives an undertaking of this des- 
cription, if ho wants to run no risk, to see that he is 
indemnified before he gives the undertaking. C* 
Satis Cbundbr Bhaumik r. Saroda Prasad 19 
C.L. .1.432 510 


Pleaders’ feej assessment of— Land acquisition 
reference 732 

Plead iflfifS - Execution of deed denied — Burden of 
■proof — Contract — Minority^ plea of— Proof of 
majority— Discharge of burden of proof— Facts 
elicited in cross-examination of opimsite party*s wit- 
nesses —Endorsement as to age mode by registering 
office ry effect of— Registration Act (XVI of 1908^, s. 35 
— Burden of proof shifted in appeal — Opportunity to 
produce fresh evidenccy when to be granted. 

Where in a mortgage-suit a defendant pleaded 
that lie never executed the mortgage-deed, that 
if it was signed by him it was done under undue 
influence and that if the execution of the deed was 
proved the contract was void by reason of his bein«* 
minor at the time of the execution: " 

Heldy that on the above pleadings it must Ijo 
taken that the defendant did positively deiiv the 
execution of the deed. 

Where in a suit upon a contract, e . g.y a mort- 
gage, a plea of minority is raised by the defend- 
ant, the burden of proving that he was of# ago 
when the contract was entered into, lies upon the 
plaintiff seeking to enforce the contract, for lie 
must show that the contract is valid and legallv 
enforceable. ^ 

An endorsement made on a document by a 
Registering Officer at the time of registration show- 
ing that the executant described himself as a 
major, is no proof that he was so at that time 
when no inference ns to the ago of the executant 
pn be drawn from the body of the document 
itself, inasmuch ns under the provisions of the Re 
gistration Act a Registering Officer is not bound 
to record the ago of any person appearing before 
him. 

In considering whether or not the defendant 
discharged the burden laid upon him of proving 
a certain fact, he is, apart from the evidence of 
his own witnesses, entitled to have taken into 
consideration the statements elicited from the 
plaintiff’s witnesses in their orosH-examinatiou as 
regards that fact. 

A party to whom the burden of proof is shifted 
on by the Appellate Court cannot be allowed an 
opportunity to produce fresh evidence in order to 
discharge that burden, if he is not put to any 
disadvantage or in any way taken by surprise in 
the matter by the lower Court’s putting the burden 
on the wrong party. O . Muhammad Husain v 
Lalji Singh, 1 O. L. J. 866 648 


9 falsification ofy whether punishable. 

Pleadings are statements required by law to be 
true; and, therefore, a wilful falsification is punishable 
by the criminal law. L. B. British India Steam 
Navigation Co. Ltd. v. Fakir Mahomed, 7 L B R 
*67 • gQg 


; : Law-Widow’s estate— Permis- 

Mon given by widow to plant grove, whether bind- 
inglon reversioner— Relief 2 TO 

— Inconsistent pleadings— Practice 283 

■Issue clearly raised— Form of pleadings 


immaterial 


123 
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PICAd i nirs--€oiici(i. 

— Jurisdiction— Consent or contract, wlu*. 

ther can give jurisdiction to Court — Flea of Juris- 
diction raised neither before High Court nor before 
Privy Council on appeal but pressed m argument 
before Pri^T^ Council — Pacts not disputed — Plea 
allowed 45 1 

Plaintiff ciiuuot ask Court to go liohind 

his plaint 560 

Possession, suit for — Trespasser, eject- 
ment of — Trespasser can (jtiestion plaintifF’s title - 
Consideration 657 

Property mortgaged by mortgagor after 

mortgage-decree — Second mortgagee having no 
notice of first or decree thereon — ilepresentative of 
judgment-di'btor - Objection 118 

— — 9 sf of (‘meats made tn, interpretation oj — 
Admission of claim — Hindu Law — Reversioners to 
prove their nearest rewrsionnry relationship to 
deceased —Pedigree filed in Settlement proccedin-gs - 
Admissihilitg in evidence - Relevancy— Evidence Act 
(Ioj\m2J,s 32(5) — Plaintiffs claim controverted 
hy all defendants — Cross-examination of defendant^ 
co-defendant not obtaining opportunity as to— Evi- 
dence of defendant not operative against co-defendant 
— Opinion^ statement of, weight, of. 

Where plaintiffs claimed as reversionary heirs of 
a deceased person and in the written statement the 
defendant denied this allegation, but further on 
stated that they were near relations and heirs of 
the deceased: 

Held, that the defendant not having admitted 
that the plaintiffs were the nearest reversionary heirs 
of the deceased, there was no admission in the 
written statement of the plaintiffs’ claim. 

In order to establish that certain persons are 
entitled to succeed as reversioners to a deceased 
person, they must prove their relationship to the 
deceased and also that they are tlio nearest rever- 
sioners to him. 

Where a pedigree put forward in the Settlement 
proceedings was produced in evidence, and it was 
found that it had been prepared by a person who 
was neither a member of the family nor an official 
bound to record such pedigree, that there was not 
sufficient evidence that it had been signed by any 
member of the family, that its contents wore adopted 
by the members of the family who were privy to 
its preparation, and that upon its basis the entries 
in the kheivat made at the time of the Settlement 
were recorded; 

Held, that the pedigree was relevant and admis- 
sible under section 82 (6) of the Bridenco Act. 

Where liotb the defendant and the co-defendant con- 
trovert the plaintiff’s claim, the evidence of the 
defendant does not operate against the co-clofendant 
as the latter does not obtain an opportunity of cross- 
examining the former. 

No attention can be paid to the mere statement 
of opinion of n witness. Ot Ram Din r. Kaybsth 
Pathshala, Allahabad, 1 O. L. J. 447 823 

Political pension — Sail ad -drant, interjire- 
tation of —Absolute estate granted to descendants 
of grantee — Property whether liable to Ik* attached 
and sold in execution of decree J20 


f^OSSBSSlOn ^"-Dispossession— Title to possession. 

A person who has boon in possession of a piece of 
land and paying rent for it to the admitted landlord 
for a number of years, if dispossessed, has a right to 
possession. Cf Adhab Chandra Pal v. Dibakar 
Bhuyan, 41 0. 394 76 

— P suit for — Trespasser, ejectment of — 

Trespasser can question ]daintiff s title Considera- 
tion Pleadings. 

A por-son in possession can resist a suit for 
ejectment against all but the true owner. In 
other words, it is always open to a person sued in 
ejectment, even though his possession is that of a 
trespasser and without title, to show that the assign- 
ment to the plaintiff was only a sham transaction 
and to resist the suit on this ground. M ■ Rajammal 
V Mahadkva Yogi, 1 L. W. 777; (1914 M. W. N. 717; 
27 M. L. J. 445 657 

Post diem damasresy when allowed 504 

POWer-Of -attorney— Coas/ntc^io// — Power 
of agent appointed to carry on business of money- 
lendiny partnership to sue for dissnf utivn of partnership 
'■“Amendment of plaint — Formal defect “Civil Pro- 
ocdnie Code P of 190K), 0. TI, r. 14. 

A power enabling an agent to carry on the busi- 
ness of a firm shall not entitle him to sue for a 
dissolution of the hrm. The proper course for the 
Court is to allow amendment of the plaint by 
requiring the principal himself to sign the plaint, 
since the defect does not go to the root of the case 
but is a more irregularity which does not affect the 
merits and which would not justify the reversal of a 
decree on appeal. L* B. P. L. K. Palaneappa 
Chetty r R. M. A. R. Arunachbllam Chbtty, 7 
Bpb. L. T. 202 140 

— — — — y Special — Evasion of law 

relating to Pleaders and Advocates 1 63 

Practice- -Additional grounds of appeal put in at 
a latest stage, whether allowable 443 

' -- x ——Claim not set up in plaint or in issues or 
in appeal— Decree on bases of such claim, whether 
valid 934 

— Defendant' s plea not stated in written 

statement but contained in robkar drawn up at first 
healing, whether can be considered. 

Ill a suit for defendant’s ejectment from a house 
the defendant did not allogti in his written statement 
that he had built the house with the license of the 
jdaiiitiff. However, a robkar was drawn up at the 
first hearing wherein the defendant said that the 
})laintiff had permitted him to occupy the land fifteen 
years before the suit in lieu of service rendered by him 
and that the rlefendant had erected some buildings on 
the land: 

Held, that th<* plea raised in the robkar could bo 
considered bv Courts. A« Kihhun Sahai v, Ganoa 
Bux, 12 A. L. J. 465 IK)8 

- — Judgment provisionally admitting appeal 

as within time — Competency of Court at hearing to 
decide question of limitation 369 

Order passed by District Magistrate in 

absence of statutory authority, effeet of—potver of 
Magistrate to do an act, where to he derimd from. 

An order passed by a District Magistrate cannot 
be supporied as an executive order in the absence 
of any statutory authority which wonUl justify the 
making of if. 
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Practice— coucid. 

The authority of every Magistrate to do 
ail act as Magistrate or as Collector, if such 
authority exists, must ultimately be found 
in the powers conferred by Parliament. The 

immediate power may be an executive order of the 
local administration, but the power of the local 
administration to make An order must be derived, 
either directly or indirectly, from Parliament, and 
it is a mistake to assume that because an ofiicor is 
an Executive Officer or a Judici*il Officer, he has any 
power to interfere with private or public persons 
which cannot be derived from a lawful origin, O • 
Oauhar c. Emperor, 17 O. C. 263; 1 O. L. 
J. 481; 15 Cr. h. J. 668 996 

' — —uploadings — Inconsistent pleadings 283 

■ ■■ ■■■— — Power of Court to return plaint for pre- 
sentation to another Court 81 

— — — Be-trial ordered by High Court on certain 

finding of fact — Be-trial Courts whetJier competent to 
(JO behind that findhig — Criminal Procedure Code 
(Act V of 1898), s. 439. 

When a case is directed, to be re-tried the Judge 
re-trying it cannot gj behind the findings of fact 
■which were accepted by all the Courts and which 
were the basis on which are-trial -was ordered. 
Subbaraya Pillai V. Krishnaswami Pillai, 16 Cr. 
L. J. 619 627 

Sessions trial — Murder case — Cross-ex- 

aminatwn of witnesses — Application for postpone- 
ment^ refusal of — Prejudice -Re-trial. 

In capital cases every reasonable opportunity 
should be given to the accused to clear themselves of 
the charge if they can. 

Counsel for an accused applied for permission 
to cross-examine a witness on the day following as 
he was not prepared to cross-examine them that day, 
but the Court refused permission. Upon this the 
Counsel, being unable to accept the responsibility of 
conducting the case on behalf of the accused, did not 
appear and a number of witnesses were consequently 
not cross-examined: 

Held, that the application was a reasonable one and 
should have been granted as no adjournment was 
asked and tho case was a fit one in which the Court 
should have shown an indulgence although the 
accused was not entitled to a postponement as of 
right. 

Held, further, that the accused was prejudiced ami 
tho trial should commence de novo before another 
Judge. C- Sadasiv Singh v. Emperor, 41 C. 299; 
15 Cr. L. j. 596 348 

— Suit against minor — Appointment of 
guardian ad litem — Father when fit to be appointed 

620 

PrC**6inptlon — illegitimate suns, whether pre- 
ferred to legitimate collaterals o88 

Muhammadan Law — Sale by Shia-^ 
Suit by Sunni’^Shia laio of pre-emption^ whether 
applicable. 

Where a Musalman of the Bhia sect sells his 
property to a Hindu and a Sunni claims a right of 
pre-emption based on Muhammadan Law according 
to the Shia law of pre-emption, the Sunni has no 
right to pre-empt. A» PiR Khan v. Fataz Husain, 
12 A. L. J. 813} 36 A. 488 445 


Pre-emption— contd. 

Oudh Laws Act (XVlIl of 1876), s. 9— 

Pattas or leases of birt sankalap granting heritable 
and transferable rights— HBizrunsb or premium taken 
in advance — Rent reserved — Birt, bai birt and birt 
sankalap, 'meanings of — Proprietary or under-pro- 
prietary rights, sale of. 

A grant of under-proprietary rights by means of 
pattas or leases of birt sankalap giving heritable 
and transferable rights, in lieu of a nazrana or . 
premium taken in advance and an annual rent 
reserved thereby, cannot be treated as a sale of 
either a proprietary or an under-proprietary tenure. 

Tho right of pre-emption arises only in case of 
transfers by sale or foreclosure and not in case of 
transfers by lease, although perpetual, mortgage or 
gift. O* Data Bam Tbwari v. Deokali Tewari, 1 
O. L. J. 463; 17 0. C. 299 855 

■ — Pre-emption money paid into Court 

— Moiijy paid by Court to wrong person, effect of. 

A pro emptor does not lose his decree if the pre- 
emption money paid by him into Court is allowed 
to be withdrawn by a wrong person. The Court will 
recover back the money wrongly withdraw’ii. 
Muhammad Hayat v. Narsing Dass, 62 P. W. H. 
19145 158 P.L.K. 1914 717 

- — — ■ ——Pi'e- emptor and vendee both occupy- 

ing position of co-sharers —Oudh Laws Act (XVIII of 
1876), «. 9 — Pre-emptor or vendee, effect of circum- 
stances arising subsequent to decree of first Court in 
determination of right of -Co-sharer holding subject 
to danger of being attacked by claim for pre-emption, 
position of. 

A vendee, defendant in a pre-emption suit, 
occupied, when that suit was instituted against him, 
the position of a co-sharer with an absolute right of 
transfer and of enjoyment but subject to the dange r 
of being attacked by a claim for pre-emption by 
virtue of recent purchases. A decree for pre-emption 
was passed against him in that suit. Before his appeal 
came to bo decided a suit for pre-emption in respect 
of one of the other properties had been brought and 
had been dismissed and the decree liad become 
final in his favour; 

Held, that the vendee and the pre-eraptors having 
become persons equally entitled to purchase the 
property in dispute before the case was finally 
disposed of in appeal, lots must be cast under 
section 9, Oudh Laws Act, in order to determine 
w'hich of thorn shall exercise the right to buy the 
property. 

In a pre-emption suit, in determining the right 
of the pre-emptor or of the vendee, the Appellate 
Court may consider any circumstances which 
have arisen during the pendency of the suit 
in appeal, even though these circumatanoea may 
have come into being subsequent to the decree of the 
first Court. O* Onkar Singh r. Bhagwan Dat 
Singh, 17 O. 0. 242 694 

— — Pro-emptor’s suit to recover from 

vendee after paying vendor whether maintainable 

939 

— P/u'c6 alleged to be paid fictitious— 

Evidence. 

When it is alleged in a pre-emption suit that the 
sale-price is fictitious and put in the deed for de- 
feating pre-emption, tho pre-emptor, not-withstanding 
the evidence that the ameiunt stated in the deed wa^ 
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paid liefore the !Sub-Regi«trar, can show that the 
market-price is far below that stated in the sale-deed. 
But it is open to the vendee to show the circum- 
stances why he was ready to jfive and did give the 
actual price mentioned in the deed. A« Ram Sarup 
Saha r. Kaeam Ultmh Khan. 12 A. U J. 092j 36 A. 
464 403 

- ■■■ ■' — Vemloi' beronnny owuet hq t\v>cluinyf* 

of htnd before gale— Sanction yiven by Collector 
luidei’ Punjab Alienation of Land Act (XIII of 1906) 
— Date of operation. 

A permanent alienation of land subject to tho 
sanction of the Deputy Commissioner under the 
Punjab Alienation of Laud Act, if eventually sanc- 
tioned by that officer, becomes effective from its 
oiiginal date. Consequently a suit for pre-emption on 
the ground of tho vendee not being an owner in the 
sub-division in which the land in dispute is situate 
must fail if before the sale of the land under pre- 
emption the vendee had become an owner therein by 
an exchange, although it was sanctioned during the 
pendency of the suit of pre-emption against him. P» 
SIuHAMMAO Bakhsh r. Chhanoa, 56 P. W. R. 1914; 
143 P. L. R. 1914 59 

- ■ — — — — Wajib-ul-arz — Contract or custom. 

Priina facie references in Wujib^nl-arniz to pre- 
emption are t<j be taken as references to customs 
rather than to contracts. 

The mere fact that a Wajih^ul-arz is for a settle- 
inout which is to continue only for a certain 
number of years, does not prevent tho co-sharers from 
recording therein their customs. At Chansam, e. 
Bikancmi Lal, 12 A. L J. 527 301 

— Wajib-ul-arz— C'astom oj yre’einption 

on simple sale only — Mortyaye by way of condilional 
gale — Ripening into complete transfer by foreclosure 
suit — Right of pre-einptiou. 

Where the evidence of the custom of pre-emption 
is a Wajib-ul-arz^ which deals first with tho case 
of a simple sale and makes provision for pre-eniption 
in the case of such a sale and then deals with tlic case 
of a conditional mortgage, it woukl be quite wrong 
to hold that the custom applying to the case of 
a simple sale equally aiiplies to a transfer of pro- 
perty which takes place after a mortgage by con- 
ditional sale has ripened into a complete transfer by 
a foreclosure suit. A. Kamta Parshad v. Gulzar 
Singh, 12 A, L J 6U 413 

suit -■Alternative claim for posses- 
sion as full owner — Pleadings- -Inconsisient pleadings 
Practice. 

A suit for pre-emption is maintainable even if the 
pre-emptor claims a right of possession as full owner 
of the suit property. A« Bhagwati Hauan v. 
Parmeshar Das, 12 A. L. J. 798; 36 A. 476 283 

«- f suit for — Ex-proprietary tenant^ 

right of, to pre-empt— Village community, member of, 
meaning of. 

An ex-proprietary tenant in Oudh cannot be 
regarded as a member of the village community 
and is not, therefore, entitled to pre-empt as 
uucli. O. .Ivm:! V. Befaei Lal I 0. L. J -lOo 718 
Plaint omitting to mention por- 
tion of property claimed — Amendment after expiry 
of period of limitation — Amendment allowable — 
Date of institution d^te of presentation of original 

plaint - 439 


[1M4 

Prescription, right acquired by 692 

Presidency Magistrate, whether Conrt 
subject to jurisdiction of High Court 345 

Presidency Small Cause Courts 
Act (XV of 1 882), s. 38 647 

Presidency Towns Insolvency Act 

(III of 1909)9 S8 4 17 % Piem adjudicated 
insolvent — Property of each partner affected — Lower 
Burma Chief Court — Rules under Insolvency Act, 
r. 83, ultra vires. 

Under sub-section 1 of section 99 of tho Pre- 
sidency Towns Insolvency Act, 111 of 1909, an 
adjudication order can be made against a firm in tho 
name of the firm and the order operates on the pro- 
])eriy of I'ach ])artner. 

^ Rule 83 of the Lower Burma Chief Court Insol- 
\ency Rules is ultra vires. Li B* I. A. Sofaer, In 
the matter of 322 

S. 99 222 

Preliminary decree. See Civil Procedure 
Code, 1908, s. 2. 

Presumption •—Account books summoned but 

not produced ti> rebut plea uf payment, effect of — 
Money-lender taking no steps to recover money duo 
on mortgage- bond even after it rose considerably 
above value of mortgaged property, whether be- 
lieveable 749 

■ ' Agent, authority of 852 

. Be aaao purchase 153 

— — — Btmjor land granted on Mokasa 

tenure by life- ten ant 664 

——Deaf-mute— Possession of stolon 

property 330 

Kiigagemeut of other Pleader 

712 

— — Fraudulent transfer ^ -Intention to 

defraud future creditors 183 

Genuineness of document — Docu- 
ment not 30 years old when produced, but 30 
A ears when evidence taken 412 

^ license, assignment of 42 

as to rate of rent, how arrested 

552 

— — Receipt of consideration in deed 

. — Rent determined by reference to 

area— Consolidated rent 532 

— . ■ — Separation of one member— Unity 

of other members, when presumed 689 

Principal and agrent — Agent buying pro- 
jicrty with principal’s money — Agent, liability to 
account '88 

Principal hound by his agent's 
acts Ratification — Full knowledge of transaction— 
Evidence — Memorandum of arrangement, whether 
admissible m evidence without legist ration-’ Reyii^f ra- 
tion— M oiira si and m okarari tenvie - o' preijicf f 
moMmum reni—En-honcea'biliiy of rent. 

A memorandum embodying an arrangement for re- 
clamation of land and the terms on which tho gran- 
tees are to hold the land, does not demise any pro- 
perty and is neither^ a Ica^e nor an agi'cement to 
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lease and is, therefore, admissible in ovadonce with- 
out registration. 

Whore the memorandum contained an express 
rncitnl that the tenure was mnuvai<{ and mnkaran 
and there was no proAision to enhance tin' rent after 
a certain maximum was reached: 

Held, that the tenure was intended to be not enhau. 
ceable after tlio specitied maximum was reached. 

Every aet done by an agent in the course of his 
employment on behalf of liis principal and witliin the 
apparent scope of his authority binds the principal, 
unless the agent is in fact unauthoriz(‘d to do the. 
particular act and the person dealing with him has 
notice that in doing such act he is exceeding his 
authority. 

A principal cannot, on his own authority, ratify 
a transaction in part and repudiate it as to the resf,; 
and hence the general rule is that where ratification is 
established as to a part, it operates as confirmation 
of the whole of that particular trciusaetion of the 
agent. 

But before a principal can bo held bound by his 
ratification, he must l)o proved to hav'o fnll knowledge 
or at any rate moans of knowledge of all the 
essential facts of the transaction into which the 
agent has entered on his behalf. Ct Katya vani 
Debi c. Port Canning and Land Tmi*rovement Co., 19 
0. W. N. f,C 274 

«... against agent for 

neglect of <UitY — Limitation, when logins to run 

706 

— — Suit for claim, either from 

agent or principal — Decree against one - Plaintiff 
whether entitled to claim decree against other 

132 

■ I — -—— M l — — hij principal againut 

agent for iLcglect or misconduct — Limitation Act (IX 
of 1908), Sch. T, Arts. 89, 90'-~^8tarHng of limitation 
from time misconduct of agent became knouyi to 
principal’— Knowledge --Presumption^'Books of ac- 
count— Reengmsed agent, power of. 

Ill a suit by a principal against his agent for 
damages for misconduct and neglect, knowledge of the 
acts of agent’s misconduct can bo fully obtained only 
when the principal gets back bis books of account 
from tho agent. 

Whoro after the termination of an agency, the 
agent first handed over the books of account to a 
Pnnehayat from whom tho principal secured them 
after sometime: 

Held, that the period of limitation under Article 
90, Schedule I, of the Limitation Act for the principal’s 
suit against the agent for his misconduct would run 
from the day on which ho got tho books of account 
from the Punchavat 

An agent authorized to cuter appearance in suits 
can sign the amended plaint when once the suit has 
been institutifd with tho approval of the plaintiff. 
L. B. P. H. N. Palanuppa Chetty v . P. M. H. M. 
Firm, 7 Bur. L. T. 199 1 36 

Priority — Oral sale to mortgagee— Subsc^ent 
sale under registered sale-deed to third party #72 

Privy Council Practice—Coucurrent find- 

ing of Courts below on questions of fact, when can 
be disturbed 303 

Evidence— Established niles 

not to be superseded unless unjust 467 


Probate- -Revocation — Fraud and collusion — Revo- 
cation not allowed— Evidence Act (I of 1872^, s. 44 
— Party applying for revocation barred in subsequent 
suit for recovery of property of deceased — Locus 
standi of debtor of deceased to challenge probate — 
Power of Subordinate Judge to decide questions of 
probate. 

Wliere the application for revocation of probate on 
the ground of fraud and collusion has been dismissed 
by the District Court, the party applying null be 
barred by tho decision in the revocation matter from 
raising again the same question in a suit by the 
executor to recover tho estate to which the probate 
relates. 

Where demand is made by tho executor claiming 
title under an unrevoked probate, a debtor to the 
estate has no answer, unless possibly ho is 
sued in a Court having jurisdiction to ravoke the 
probate. 

A Subordinate Judge’s Court has no jurisdiction 
to deal with the question of probate. 

Qufere. - Whether a d >r of the deceased and one 
who holds property admittedly forming part of the 
estate would have any locus standi in applying to the 
District Court for revocation of tho probate ? B% 
Kishorbhai Bkvadas V . Hanchhodia Dhudia, 16 
Bom. L. R. 459; 38 B. 427 37 

Probate and Administration Act 
(Vof 1831), ss. 69, 90 (4) — **Per8on 

interested in the property**, meaning of — Creditors 
interest tn property of deceased debtor — Charge— 
Creditor* s locus staiuli to object to Probate or Mters 
— Fraud — Succession Act (X oj 1865), s. 250. 

Section 90 of tho Probate and Administration Act 
refers to immoveable property only. 

A creditor has no interest in the immoveable pro- 
perty of bis deceased debtor unless he has a charge 
on that property under section 69 of the Probate 
and Administration Act or section 250 of the Suc- 
cession Act. 

Asa creditor of the estate of a deceased debtoi is 
not merely as such “interested in the property” 
within the moaning of section #K) (4), he has no locus 
standi to come in and object to tho grant of Probate 
or Letters of Administration unless ho objects to the 
grant on the ground that the Will is set up in fraud 
of the creditors. Li Be Ma E Me v. Ma E, 7 L. B. 
R. 293 48 

s. 90 (4) 48 

Procedure— Bewumf purchaser— Actual pur- 
chaser— Defence 82 1 

— — Interpratation — Power to invent 

rules 1004 

Questions to Jury I OOS 

Suit against trustee— Alienee whe- 
ther necessary and proper party 794 

— — Suit improperly valued 24 

Vested right 668 

Promissory nOtB— Execution admitted — Pl^a 
of material alteration, whether proper. 

Where one of two joint promisors admits execution 
of a promissory no"e and receipt of consideration it is 
not iipen to hin to plead that the promissory note was 
not executed on the date it bears, or that the other 
promisor did not join in execution Tunuguntla 
Brahma YYA v. Sang am Rami Rbddi, 16 M. T. 186: 
(1914) M. W. N, 706 59Q 
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Proof* Sf'e Evidence Act. 

' Easement — Cesser of easement — Mere failure 

to repair servient tenement, whether sufficient 

383 

Provincial Insolvency Act (111 of 
1907)f 8S« 3f 43f 46 < I ) — GouH of Addi- 

tional Jiidgef n'hether mlordimte to District Coui't — 
Order under 8. 43 — Appeal, whether lies to High 
Court — Nature of appeal — Jurisdiction. 

Held, by Richards, C. J., and Banerji, J., (Knox, J., 
dissenting) that the Court of an Additional Judge is not 
subordinate to a District Court within the meaning 
of section 46 (l) of the Provincial Insolvency Act 
and that, therefore, when the Additional Judge in 
exercise of the jurisdiction conferred by section 43 
of the Act convicts and sentences a debtor for having 
fraudulently or vexatiously concealed his books of 
account, an appeal from the order of conviction lies 
to the High Court. 

Per Banerji, J . — The Court subordinate to the Dis- 
trict Court, referred to in section 46 (1). is the sub- 
ordinate Court mentioned in section 3 of the Act. 

Held, by the Full Bench, that an appeal from an 
order under section 43 is a civil appeal. A» Chiranji 
Lal V. Emperor, 12 A. L. J. 1105; 36 A. 676; 16 Or. 
h. J. 668 986 

. — Sa ^-^Fraudulent aliena- 

tion of deceased's property by heii — Petition to get 
heir adjudged insolvent, whether lies. 

A petition to get one adjudged insolvent can- 
not be entertained unless the petitioner and the 
person against whom the order of adjudication is 
sought occupy the relative positions of creditor and 
debtor. 

Therefore, an heir of a deceased insolvent cannot 
lie adjudged insolvent at the instance of the creditor 
of the deceased. 8. Shivji Dhamji, la the matter 
(f an application by, 8 S. L. R. 93 930 

8. 6 (2) -Jurisdiction of 

C(yurt— Applicant worUng as domestic servant in one 
district oad having agricultural holding in another, 

A Court is competent to entertain the insolvency 
petition of a person working as a domestic servant 
within its jurisdiction although he has got an agri- 
cultural holding beyond its jurisdiction which he has 
not relinquished. 0« Kishan u. Raj Bahadur 41 

16, 8Ub-8. (2)— 

Prohibition contained in section 16, sub-s. (2), Pro- 
vincial Insolvency Act, applicability of- Order of 
discharge, operation of. 

The prohibition which is contained in section 16, 
sub-section (2), of the Provincial Insolvency Act is 
aimed at creditors to whom notice of the in- 
solvency proceedings has been given, and does not affect 
persons having claims against the insolveut to whom 
no notice whatever of the insolvent’s application has 
been delivered. 

An order of discharge operates only to free debtors 
from the debts entered in the Schedule. O. Pida 
Husain v. Collector of Shahjahanpur, 17 O. C. 267 

708 

8.22 610 

S8. 36, 46 ( I )- Sale to 

defraud creditors, validity of— Part payment of con- 
sideration — Vendor and vendee nearly related - 
Vendor permitted to retain possession — Vendee, 
raudulent intent of. 


Provincial Insolvency Act--conoid. 

Where an insolvent executes a sale-deed in favoui* 
of his relations in order to defraud his creditors and 
retains possession of part of the property sold, an in- 
tent to defraud should be imputed to the vendees also. 

A sale made with intent to defraud creditors is 
wholly void, even where there has been part pay- 
ment of consideration. M. Palaniappa Mudali v. 
Official Receiver of Trichinopoly 948 

S. 43 986 

3 ^ 43 — Badfaith of debtor, 

Judge's power to tahe cognizance of — Act of had 
faith, effect of —Adjudication, order of. 

Under section 43 of the Provincial Insolvency Act, 
a Judge can take cognizance of the bad faith of a 
debtor at any time, whether before or after the 
making of the order of adjudication, although it may 
be that the Court has no power to refuse to make an 
order of adjudication merely because an act of bad 
faith is proved. O. Nanhe Mal r. Emperor, 17 0. 
C. 138 363 

8.46(1) 948,986 

Provincial Small Cauae Courta Act 

< IX of 1 887), S. 23 — Power of Court to return 
plaint for presentation to another Court — Practice. 
The Judge of a Small Cause Court has a discretion 
to return a plaint under the provisions of section 23 
of the Provincial Small Cause Courts Act merely on a 
finding that the relief claimed by the plaintiff would 
depend upon the proof or disproof of title, which that 
Court could not finally determine. The Judge should 
be careful to frame his order so as to put this point 
beyond doubt, because certain legal consequences 
follow an order under that section which do not follow 
on an order merely holding that the Small Cause Court 
had no jurisdiction in the matter. Ai Muhammad 
Abdul Ghafur Khan v. Gokul Prasad, 12 A. L. J. 
334.. 81 

■ — — • 8. 25 — **Decided," mean- 

ing of. 

The word “decided” in section 26 of the Provincial 
Small Cause Courts Act (IX of 1887), does not moan 
“decided on the merits.” It simply moans “disposed 
of,” and the High Court’s power to interfere is not 
restricted only to cases where there is a decision on 
the merits. M . Ramanathan Ohbtty v. Maru- 
THAPPA Konb, 27 M. L. J. 494; 16 M. L. T. 502 643 

— 8. Revision — Bmall 

Cause Court assuming facts without evidence and 

not receiving written pleas — Landlord and tenant — 
House fallen in earthquake — Non -liability of tenant 
for rent. 

The judgment of a Court of Small Causes is 
liable to be set aside on revision under section 26 of 
Act IX of 1887, if it 

(1) assumes the existence of some fActs; 

(2) refuses to receive and consider the pleas of 
the defendants; 

(3) omits to decide all material points in dis- 

pute. 

A tenant cannot be made liable for the rent of 
the house lot to him if it falls on account of earth- 
quake and rain, i.e,, through no fault of his. P. 
PiR Bakhsh V. Hira Lal, 64 P. W. R. 1914; 146 P, L, 
R. 1914 2b 
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Provincial Small Cause Courts Act 

— conoid. 


— Sch. II, Art. 8 -’Juris- 

diction of Small Cause Court— -Fishery and collection 
of produce, rights of, theka as to — Lease — License — 
Bent— Fee. 

A thelca of a ri^ht to fish and to collect produce is 
not a lease but merely a license, and the money 
that the theleadar is bound to pay is not rent, but 
fee. Hence, a suit for money due under the theJea 
is not exempted from the cognizance of a Small 
Cause Court. Oa Sadiq Husain v. Sbcbetaey of 
State 666 

Sch. II, Art. 18- 

Suit for pension hy school master — Suit relating to 
trust — Jurisdiction of Civil Court. 

Where a school master who was subscribing to the 
school masters’ pension fund sued after his removal 
for his pension in a Small Cause Court: 

Held, that the cognizance of the suit by the Small 
Cause Court was barred by Article 18 of Schedule II 
of the Small Cause Courts Act. M, Seibeb r. 
Daniel Varki 41 

Sch. II, Art. 24- 

Suit to enforce award— Jurisdiction. 

A suit to enforce an award is not the same as a 
suit to enforce a contract; and the Small Cause 
Court has jurisdiction to take cognizance of such a 
suit. 

The jurisdiction of the Small Cause Court is ex- 
eluded only in respect of suits which are specitically 
mentioned in Schedule II of the Provincial Small 
Cause Courts Act, IX of 1887 C. Sukar TIa.iam c. 
Oli Mohammad 826 

Sch. II, Art. 35(11 

— Contract to allow plaintiff to drain plaintiffs land 
- -Breach of contract - Damages — Jiirisdicitm. 

Defendant agreed with plaintiff for consideration 
that he may drain the water from his field into de- 
fendant’s land. On the defendant going back upon 
his contract the plaintiff sued for damages • 

Held, that the case was triable by a Court of Small 
Causes as Article 36 (i) of Schedule II of the Small 
Cause Courts Act was inapplicable to sucl) cases. M. 
Sooriyan Muthirian V. Natbsam Pillai, (1914) M. 
W. N. 407 44 

Public charltleSr-Tm^rf created hy non-resi- 
dent foreigner— Trust property in British India— 
Succession hy foreigner. » 

In oases of public charities (not coming within 
the terms of the Trusts Act) a Hindu is not incapable 
of succeeding to tho ofiice of hereditary trustee, under 
a deed of trust created by a non-resident foreigner, of 
property situated in British India, merely on the 
ground that such trustee resides outside British India. 
Mt Vbnkatachblla Mudaly v. Arunachblla 
Mudaly, 16 M. L. T. 104; 1 L. W. 674 80 

Public hlfifhway — Special damage — Passage 
narrowed — Two decrees in same terms — Only one 
decree appealed against — Other decree, effect of. 

Where a public passage of cubits width has 
been narrowed down to 22 inches, there is special 
damage inasmuch as leaving such a narrow passage 
as 22 inches is practionlly blocking the road. 


Public hlarhway-concid. 

Where there are two decrees in tho same terms 
and only one of them is appealed against, tho other 
decree would stand even if tho decree appealed 
against is set aside. A. Ram Kishun v. Banwaei 
Rai 266 

Public nuisance -Skinning an animal which 
died natural death 352 

I^UbllC l^A\*Y\—Ohstruction — Suit hy private person 
— Special damage must he hath alleged and proved. 
An individual member of the public has no cause 
of action to bring a separate suit in respect of an 
obstruction to a public way without both alleging and 
proving special damage of a substantial character to 
himself. IVI. Siva Sankara Reddy v. Mutiiusami 
Konan 6Q3 

Public policy -Turf Club S^eop tickots-Con- 
fedoracy buying tickets— One member of cou- 
foderaoy selling half his share— Nature of transac 
tion 3Q3 

Punjab Alienation of Land AcLcXllI 

of 1800 .—Sanction given by Collector^-late of 
operation 33 

Punjab Courts Act (XVIII of 1884) 
8. 13 513 

8.40 511,715 

3^ yg (2, 430 

Punjab Pre-emption Act(Ii of 1905 ^ 

Punjab Alienation oj Land Act {JClIl of 1900) 

night to realize arrears of rent of agneultur, a land 

not land— Objection as to omission of portion at 
jzrojKHy sold ta^n at late stage not entertainable- 
Amendment of plaint — Estoppel. 

aje right to realize arrears of rent of agricultural 
laud, 18 not agricultural land within the meaninir of 
the Punjab Pre-emption Act (11 of 1905), and the 
om.SB.on to .nelude that right in a suit for pre-emption 
.n respect of the land w.th which the said right is 
sold IS not fatal to the suit. ” 

‘A right to receive rent’, which is included in tho 
dehn.t.on of land’ as given iu the Alienation of Land 
Act, means a right to receive rent which would he 
come payable in future. It does not mean a ri^ht to 
realize arrears of rent which have already accrued 
duo and are recoverable as a liquidated sum 
An objection taken by tho vendee as to the omis 
sion m a pre-emption suit of a portion of the nro 
porty sold after the evidence of both narties 
been recorded and on the date fixed for ar^ments^h! 
the case, IS raised at too late a stage and should n of 
be entertained by the Court. Thfoourt,Towerer 
would be perfectly nghtiu allowing amendment of 
the plaint, if it eve^ entertains the objection 
The Court ^ not draw vagne general Morenees 

M to estoppel by conduct against a pre-emptor from 

the mere fMt that a large number of the residents 
of the village .n which the land in disputo is 
situate attempted to purohoso it but failed before 
the sale m dispute took place, p, Shankar T at « 
Dallu, 182 P. W. R. 1914; 2;U P. L. R. 19llf?3 P 

*68 
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[1914 


Punjab Pre-emption Act -comia. 

— s. Ilf provIso—'Trifw’- - 

Lohai*8 ami Turkhaii.s mmc tnlm ni Vlllayv liar- 
n'nilif Disfrirf Miainrrtli - - Limifnfiaa qiia .^crontl 
remlop ~Siv tjr'us —Adth'fiaii'tl of ‘ d finf 

tn of a lafp atayc (hsallotred — Prarfiro, 

In a pre«ertij>tion suit, tho riilo of limitation appli- 
cable to tho case of a socond vcndot* is Articdc 
120 of the Limitation Act, which allows six years 
from the time of tmnsfor to the said vemlee. 

Tho word ‘tribe' in tho proviso to section 11 of the 
Punjab Pre-emption Act should be construed broadly 
ami eacVi case should be decreed on its merits. 

The Lfihnrtt and Tnrlch'in'* of the villa>?e llarnauli, 
District Miannali, form one tribe within the mean- 
inj^ of tho proviso to section 1 1 of the Punjab Pre- 
emption Act 

Where additional jfrounds of appeal were put in 
the Chief Court more than two years after presenta- 
tion of tho appeal, none of which were taken in the 
ower AppeJlati' Court, the Chief Court disallowed 
them summarily without discussion. P. FAZAh 
HusAir* i\ Malik .Iini>\, 49 P. II 191 1, 2.>2 P. L. R. 
1914; 160 P. W, K. 1914 443 

Punjab Tenancy Act (XVI of 1887), 

SS. 14, &^ {&) —EiectiiH’nt^Pefson in atiiri'tte 

p 088 €ftsion of land made oeer to another n\ partition 
proceedhujs ~~Not party to proceed iny^ — (tan not he 
ejected umler eject me at proceedlnya — liei iaion — 
Groiinda ~ Bmad prniri pic — Injustice or fail a re of 
justice— Pen eraify in findings - Set ions misapplica- 
tinih oj laic of cridenre. 

A per.son found to lie in adverse possession of land 
which was made over to another in partition pro- 
coedings to which the former was not a party, would 
not be liable to ejectment as a tenant iimler the 
Punjab Tenancy Act. 

The Financial Commissioner, acting under section 
84 (5) of the Punjab Tenancy Act, has, within 
the limits prescribed for the re visional jurisdiction 
of the Chief Court-, an absolute discretion to deter- 
mine whether his intervention is expedient 'I’he 
broad principle to follow is to interfere only when 
a refusal to interfere would result in injustice or 
failure of justice. 

The oircumsiaiices whicli w'oiikl justify the. 
Financial Commissioner on the revision side in 
holding that a subordinate Court has aote<l either 
without jurisdiction or illegally or with material 
irregularity, when on tho facts found by that Court 
there is no such lack of jurisdiction and no illegality 
or material irregularity, would have to be of a very 
exceptional kind, though absolute perversity in 
the finding or a serious misa])p]ication of the law 
of evidence in arriving at it might justify sucli 
interference. P« Mahan Sinoh v. N^bain Singh, 
I P. R. 1914 Rbv. 867 

S8.38, 59(l)(b)~ 

Ahandonmenf by widow^^ Tenant having the right of 
occupancy'— Require men of n. 38 — Actual poHHeneiou 
of tenancy. 

Abandonment, like ejectment, terminates the 
rights of tho widow, and the right of occupancy 
at once devolves upon the next claimant. 

At th« very momcTit that the widow completes 
the period required to bring section 88 of ihe 
• ’ rn — „„„ 4^^ opera lion, she ceases in 


Punjab Tenancy Act— ooncM. 

be the ‘tenant having tho right of occupancy’ by 
tho Operation of section 59 (1) (6). 

tn order to establish the conditions contemplated 
by seel ion 88 the tenant, whoso abandonment of his 
tenancy is alleged, must have been at some time in 
po.ssession of the tennnev in question. P. Rugha v. 
MirOHLI, 2 P. K. 1914 llRV 8S4 

s. 59(I)(b) 854 

3 , 77 (3) (1)^ Jurisdic- 
tion —Oivil or Revenue Court — Suit by occupancy 
tenant for pnssi>sitton of land as threshing floor. 

1'he plaintiffs sued for possession of a piece of land on 
the allegation that they were occupancy tenants of 
other lands in the village anti in consequence of their 
holding tliese occupancy rights they were entitled to 
the use of the land in suit as a threshing floor. 
The defendants were the landlords: 

Held^ that the suit fell witliin the purview of sec- 
tion 77 (3) (i) of the Punjab Tenancy Act and was 
cognisable liy tin* Revenue Courts alone. P. Bir 
Singh v Kvhan Singh, 44 B. R. 1914; 254 P. L. R. 
1914 502 

S. 84 (S) 867 

— — S. 84 (5) — Retniiioii — 

Poirers of FinanciaJ Commissioner— Buhstantial jus- 
tice — Material irregularity-^ Technical irregularity no 
ground for revision 

A technical irregularity is not a good ground for 
interference on the revision side. 

The Financial OommissiontT will exercise his 
powers under section 84 (5) of the Punjab Tenancy 
Act (within tho limits set by the Civil Proceduri* 
Cod(* to tlie rcvisional jurisdiction of the Chief Court) 
only when interference is necessary in order that 
substantial justice may be done. 

The tact that ejectment proceedings were twice in 
snccessidn decided otherwise than upon the merits, 
does not justify interference upon the revision sido 
in the absence of any indication of mati'rial irregu- 
larity. 

The inclusion ni tlie notice of ejectment, and in the 
snb.seipient delivery of possession, of a particular 
field held in prev ions judicial procoedings to be a part 
of the land from whicli the tenants were not liable to 
ejectment, wn.s a material irregularity. The omission 
of the direction for ejeetTuent from tho order of dis- 
missal of the suit to contest liability to ejectment, is 
onlv a technical iriTgiilarity. P« Hiba v. Nihal 
Singh, 4 P. R. 1914 Rev. 83 1 

— — — 3 , 100 ( 2 ) — B<*gistering 

Collector's decree- Prejudicial lo a party — Registra- 
tion inadmissible. 

Clause (2) of section 100, Punjab Tenancy Act, 
gives the Cliief Court power to act only where it 
appears that tho parties have not been prejudiced by 
a mistake as to jurisilietion. If they have boon 
prejiidii'cil, registration is inadmissible. 

WJiero tlie effect of rogistertng the Collector’s de- 
cree in a suit of value under Rs. 500 (a Small Cause) 
would apparently be to deprive tho defendant 
of all fnrtlier remedy, the (’hief Court will not inter- 
vene, esjiecially where there is doubt as to tho 
correctness of the Collector’s decision oti the merits. 
P» Nawab Khan r. Karam Ouani 66 P. R, 1914: 
236 P. L. R. 1914; 164 P. W. R. 1914 506 
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Question of law -Amdavii on (question oflaw, 
weight of 9 

Railways Act (IX of 1890), s. 47 - 

df>Jinitioti of-Coacliiny Tariff Ridea, Noith- 
Western Railway -Notive. 

The provision in rule 74 that the inter\al betwet'ii 
tlui time of issue of a return ticket anti the iniflnight 
of the sumo day shall be counted as one day, is 
neither unreasonable nor ultra turf's. 

Tlie fact that the day of expiry of the return 
ticket is specified on the ticket, is enough notice of 
the Kegulations of the Company. 8* fcjfJCitKTARV 
OF Static v. Sahuram Asanmal, 8 S. L. K 14 SOI 

S. 80- Cl'tlin for rontpriixnliou 

and damages — Consnjtnuent oj yoods atUtdani/Joi 
del ire ry- -‘Loss on other radicay — Cause of aefion--’ 
Omtsstuu of essential facts lu plaiui - -Rejdirntiou filed 
— Civil Procedure Code (Act V o/ 1908), O. T//, 
rr. n, 11. 

A suit was brougld against the Horn bay, Uaroda 
and Central Intlia llailway (hnupany for the sliortage 
of goods consigned to the ])laintiff’s address from a 
station on the Bengal and North-West Railway 
to the Agra Fort Railway Station. The 
omitted to state that the Agra bVu’t Railway 
Station was under tlie control of the railway 
administration impleaded as defendant; but taken as 
a whole it alleged the existence of a cause of action 
against the defendant Company, asserting that they 
were bound to deliver the tmtire goods consigned to 
tho plaintifP. The defendant Company pleaded that 
tlio plaint disclosed no cause of action against them 
and tliat the suit without impleading the tiriginal 
booking line was bad in law and not maintainable. 

Thereupon a replication was filed by tho plaintiff 
alleging that tho Comj»any had accepted the liability 
for loss: 

Heldf tliat the jilaint together with the replication 
disclosed a cause of action against tho defendant 
Company and tliat the plaintiff had the option of 
taking action either against the railway adminis- 
tration to which the goods were doliveivd by tho 
consignor or against the railway administration on 
whose line the loss occurred. A« Makiian Lal i . 
B. B. and C. I. Railway Company, 12 A. L. J. 339 

77 

Railway receipt - Mercantile document of title 
— Rights of endorsee. 

A niilway receipt is a mercantile document of 
title, and its endorsee has sufficient interest in the 
goods covered by it to maintain an action for their 
loss. Dolatram V B. B. and C. I Railway 
Company, 1(3 Bom. L. R. 526; 38 B. (359 380 

Ratification — FuU knowledge of transaction — 
Principal bound by his agent’s act 274 

Receiver, appointment of —Appoint ment of party 
—Jurisdiction --'Small estate. 

A Court has jurisdiction to appoint, under bpeciai 
circumstances, one of tho parties to the suit as Re- 
ceiver oven without tlie consent of the other, e.y.y where 
the estate is small and cunuot afford to have a paid 
Koteiver. IW. TFiA\yA?f\YAKi Ann, re 602 

— Discretion to spend money on litigation— 

Appellate Court, interference hy— Security for restitu- 
tion — Civil Procedure Code (Act V of 0. XLt 

r, 1 {d)-'Ap^al. 


Recelver-H-oncid. 

A Receiver’s discretion to spend money on litiga- 
tion ought not to bo interfered with by an Appellate 
Court. If necessary or desirable the Court of first 
instance will take security from him for restitution 
to the estate t)f siicli expenses in eertain events. 

(fiimre. —Whether an apptail lies against an order 
of tho lower Court regulating such (‘Xiienser* M. 
jAjailAGATHAMMAI. f. KaNAKATHAMMAL 645 

Party in possession of prt»perty in dis- 
pute --Gross mismauagemeiit 4U6 

Recofirnizect agent 136 

Redemption. bVcMoKTovoE. 

Regristratlon - Mourasi ami mokarari tenure — 
Speeitied maximum rent— Enhni)c<*ability of rent 

274 

Notice 856 

Notice — Ctril Pioeedure fade (Act V of 

lliUH), s. 34 — Interest after date of suit — Discre- 
tion. 

Tile mere f.ict that a ])erson resides at tlie^ place 
where a deed is registered is iiibuflicient to fix him 
with notici' of tho dci'd. 

When* the delay in the decision of a case is wholly 
du(‘ to some erronc'ous action of tlie plaintiff, the 
(k)urt IS justified in not awarding, under section 34, 
Civil IVocedure Code, 1908, furtlier intt‘rest after tho 
institution of the suit upto the date of the realization 
of the decretal money. P. Hira Lal r. Chanan 
Khan, 98 V. W. R. i9J4; 199 P. h. R. 1914 658 

I'artition liy private arrangement 498 

RefiTlstration Act (III of 1877), s. 47 

•Sale-deed c.veruted before but registered after an- 
other —Conflict— Transfer of Property Act (IV of 
1882), s. 41. 

A deed, executed ami registered aftoi the execu- 
tion but before the i^egistration of another deed, 
must give way to the earlier deed. 

Section 41 of the Transfer of Property Act should 
not bt* so construed as to conflict witli section 47 of 
the Registration Act. A. Mathura Kalwar r. 
Amhika Dat, i2 a. L. J. 993 725 

ReeristraUon Act (XVI of 1 908 , s. 1 7 

• Compromise— Registration — Matter eidra neons to 
litigation Uindu widow, right of, to compromise — 
Legal necessity - Surrender of right to one reversioner 
— Right of other leversioners. 

A compromise of a suit in so far as it relates to a 
settlement touching property extraneous to litigation, 
requires registration to be valid and admissible in 
evidence. 

A Hindu widow is not t*nlitled to enter into a 
compromise so as to affect her life-iutercst, unless 
tho compromise is for the purpose of legal necessity. 

A surrender of her rights by a Hindu widow, iu 
favour of one only of many reversioners living at t ho 
time, cannot operate to create an absolute title in 
favour of that reversioner and he or his transferees 
cannot resist tlio right of tln^ reversioners at tho date 
of the widow’s death C- Shaikh Rakiu r. Buaoaban 
Chan DA R Dhab 377 

35 ^ 48t 49-~ Csufruotnary 
mortgage —Immoveable property below Rs. 00 in 
value Oral sale to mortgagee— Delivery, if neccs-, 
sary— Subsequent sale uipio|r registered sale-d^ed 
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RefiTlstratlon Act— (i908)— concid. 

to third party— Priority — Sale-deeds of immoveablo 
properties, whether compulsorily registrable - Dn- 
registered sale-deed, whether admissible to prove 
nature of possessiou held thereunder — Adverse 
possession, title by — Transaction affecting immove- 
able property 772 

S, <49 — JiiVideibce Act (I of 

1872^, 9. 65 (b) — Unregistered lease — Essential term 
of tenancy — Proof — Evidence. 

If a deed of lease is inadmissible in evidence for 
want of registration, it cannot bo received in e\d- 
dence to prove an obligation contained therein to 
remove reeds from the leased land when the 
obligation was a condition of the tenancy and a con- 
sideration for fixing a low rent, nor can secondary 
evidence be adduced to prove the obligation. IVI« 
Kanj)Uru Venkata Seshayya v. Adam Saib 661 

- . ■ — — Sa 49 — Evidence Act (i of 

1872 ), s. IIQ — Unregistered decdj when admissible 
in evidence— ‘Landlojd and tenant— Estoppel. 

A dtXjument which simply proves that a docu- 
ment executed previously was only bennmi in its 
nature, is admissible in evidence even if unregis- 
tered, as it is not used as evidence of any trans- 
action affecting land. 


CASSS. [1914 

Rent-free tenure, creation «/- — Law as to 

rent-free grants^ applicability of— Contracts, valid 
aiul binding, overruled by law as to resumption of 
rent-free teniires—Oudh Rent Act {XXJI of 1886), 
.S-. 107H — Under-proprietary rights, accrual of — 
^'‘Land acquired, in perpetuity, by a written instru- 
ment and for a valuable consideration’* — Puichaser 
o/nmati land, status of — Interpretation of Statute — 
Legislature, intention oj, to he discussed only in case 
of ambiguity in words of law. 

A rent-free tenure is created whenever the pro- 
prietor of a land creates rights by which the land can 
bo held without payment of rent by one person whilst 
the liability for revenue rests on another, and the law 
as to rent-free grants applies to every case where 
such rights are created. 

The law as to resumption of rent-free tenures 
overrules in view of (xovornment interests contracts 
which would otherwiso be perfectly valid and binding, 
and in considering their effect considerations other 
than those which apply to ordinary transactions 
must bo taken into consideration. 

A rent-free holding transferred by a sale-deed is a 
“land acquired, in perpetuity, by a written 
instrument and for a valuable consideration" 
within the moaning of section 107H of tlio Oudli 
Uent Act. Tlio view that tho acquisition by a 
written instrument and for valuable consideration 


It is only the parties to a henami transaction 
that can bo estopped from showing that a transaction 
is otherwise than what it really is. 


,Sectioull6of the Evidence Act applies only to cases 
where the tenant has been put in possession by the 
landlord and not to cases where he has been in pos- 
session previously. M* Yekraguntla Seshacuarlu 
V, Mukkumalla Chinniah 72 1 

Reg'uiatlon XVll of 1806 504 


— - — — S« 3 — “Certain date" — 

Tender 93 

RefiTulatfon V of 1812, s. 3 540 

RellfiTlous endowment — Appointment of 
additional trustees Temple Committee, power of — 
Trusts Act (II of 1882^, s. 49 — Civil Court, jurisdic- 
tion of. 


A power to appoint an additional trustee, when 
such appointment is not a variatifiu of the scheme 
framed for the management of tho temple, is neces- 
sarily vested in the temple committee as successor 
to the Board of Revenue. Such a power is properly 
incidental to the duties and responsibilities of the 
Committee and is inherent in their power of general 
superintendence. 

Where no person is deprived of his frec-hold 
there is no duty cast on the temple committee to 
show affirmatively that the appointment was for 
just and sufficient cause. The only limit to be 
imposed on tho committee in the exercise of their 
discretion is by an analogy to section 49 of the 
Trusts Act. 

A Civil Court has jurisdiction to decide if this 
discretionary power has been exercised reasonably 
and in good faith. M. Thieuvbngapatha Aiyangar 
r. PONNAPPAITANGAE, 28 M. L. J, 209 965 


R^llnl|Ul8timent« See Hinpu Law. 


must bo from the original proprietor and not from 
a person who had acquired rights as a rent- 
free holder without payment of valuable considem- 
tiou, is wrong. 

Courts can discuss tlie intention of the Legislature 
only when there is any ambiguity in the words of tho 
law. U* P. B« R. Ghulam Sarwar v. Muhammad 
Ambab Ali Khan, 1 0. L J. 325 594 

Representatlve-ln-interest— Landlord 
recognising subsequent purchaser us tenant — Sub- 
sequprti ]>urchaser whether representative 300 

Res Judicata. See Civil Procedure Code, 
1908, s. 11. 

Admission of evidence, whether 

question of law or of jurisdiction— Exclusion of 
document from evidence— Document, nature of 

204 

— Defendant pleadhy that he is beiiami- 

dar — Decree against him as real owner, whether binds 
real vivner. 

If a litigation is carried on with the full knowledge 
and authority of tho real owner and the latter does 
not wish to come forward, he is bound by the decree 
against his henamiidar. 

Where the defendant protested that she was a mere 
benamidar and she did not want to carry on the liti- 
gation which was brought against her though not in 
her capacity of a benamidar, but wanted her sons, who 
were the real owners, to be brought on the record as 
defendants in the case, and the plaintiffs in the 
case not only failed to take advantage of this informa- 
tion but contradicted it: 

Held, that the decree passed in their favour could 
not bind the real owners, the sons of the defendant, and 
could not constitute res judicata so as to bar the sub- 
sequent suit brought by the real owner. A. Mata 
Prasad v. Ram Chaban Sahu, 12 A. L. J. 701: 86 A 
446 381 
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Res Judicata— contd. . 

Ejecimeui — Leaue for certain period 

-^’Before expivy of period 'iiexo lease executed-^Condi* 
tion to enhance tent on- completion of certain repairs 
eic.^Suit for ejectuLeut --‘Decision that rent could 
vot he enhanced nnder second lease as no repairs 
had been made— Second suit for eject m-ent— Question 
v'hether tenant held in continuation of Jirst lease or 
ns trcspissrt — T)ecision in Jirst suit not res judicata 
— Interpretation of second lease — DaynieM of addition- 
al rent for addithtinl rooms built under new lease 
— Defendant not hound to occupy unless rooms duly 
completed. 

The proTuiscs in suit consisted of an original building 
and a now building which was oi’octed some time in 
1909. The defendant had been a tenant of the original 
building under a lease for throe years from the Ist 
of April 1907 to Ist March 1910 at a rental of Rs. 1 10 
per mensem. During the continuance of this lease in 
April 1909 the plaintiff, the proprietor of the premises, 
entered into a further contract in writing with the 
defendant to let him th6 said premises from the Ist 
of October 1909 to the 80th September 1917 at an 
enhanced rent of Rs. 170 per mensem. There were 
various conditions in this second lease ns to com- 
pletion of certain repairs and additions to the 
c'xisting building. 

In January 1 910 the plaintiff sued to eject the defend- 
ant, hut it was held that the defendant had not incurred 
any forfeiture of his rights to hold as a tenant, the 
condition for the payment of enhanced rent not 
having come into force, because the plaintiff had not 
earned out the additions agreed upon. 

The plaintiff again sued for ejectment and recovery 
of rent and damages. In this suit the contention of the 
plaintiff was that the second lease never came into 
effect at all and that as the first lease determined on 
the 81 st March 1910, the defendant was in possession 
as a trespasser and liable to ejectment. In support of 
this contention plaintiff relied on the judgmc..t in 
the previous case. The defendant contended that the 
second lease was a mere modification and in continu- 
ation of the first, that by it tho period fixed in the 
earlier lease was extended and that he was entitled to 
o<‘cupy the building at the original rent of Rs. 110 
per mensem until the 30th September 1917: 

Heldy that all that A\as hold in the previous case was 
that the defendant was not holding under the new 
lease so far as the condition as to enhanced rent was 
concerned; that there was no necessity in that case to 
come to any decision about tho period for which tho 
defendant was holding and there was no discussion 
of any sort upon tho point; and that the question 
whether tho defendant’s tenancy determined on the 
81st of March 1910, therefore, was not res Judicata, 
Heldy further, that there was nothing whatever in 
the second lease to show that the term of eight years 
was to be dependent on tho plaintiff carrying out the 
additions and repairs specified and that such could 
never have been tho intention of the parties: 

Eeld^ also, -that the defendant was not bound to 
occupy the new rooms erected in accordance with 
clause 8 of the second lease and to pay a rent for 
thorn until they had been duly completed. Moreover 
the defendant could hardly be expected to spend 
money on occupying and furnishing the rooms during 
the pendency of the previous case. P« Annut Bah- 
jfAK r, W. O’Brirn, 267 P. h, B. 19*4 3^7 


R68 'concld. 

poTte dscvee — Status as rever- 
sioners declared— Aliemtion after decree— Status^ 
whether res judicata. 

On the suit of reversioners a lease of property, 
whidh a Hindu widow had inherited from her son, 
was declared by a compromise decree to be in- 
operative bt'yond her life-time. So far as tho lady 
was concerned that decree was eiv parte. After tlie 
decree tho widow mortgaged the i>roperty and when 
the reversioners challenged this mortgage by suit, the 
mortgagee jJeaded that the [daintiffs were not 
reversioners: 

i/c’/d, that the question of the status of the plaint- 
iffs as next reversioners was res judicata and though 
the mortgagee was no party to tho ^former suit, yet 
his mortgagor, the lady, under whom he claimed, 
was a party to it, and as he was a transfere^o from 
her after the decree, he was bound by the adjudica- 
tion aiTived at agninst her to the same extent as 
she was hound by it. 

An ex parte decree is as much binding upon tho 
parties as a decree based upon a judgment passed 
after contest between the parties. ^ A> Ganoa 
Bishan r, Mrhar Ilahi Khan, 12 A. L. J. 1011 

Fanner suit against Taluq President 

for cancellation of order — Second suit against private 
parties for declaration of title— Same land — Second 
sniff whether barred. 

Where the fomer suit of the plaintiff against the 
Union Chairman and the Board Pi'esident for tho 
cancellation of an order forbidding the erection of 
his wax’)) on a land, failed on the ground of limita- 
tion, he is not prevented by the rule of res judicata 
from suing to establish his title to the land as 
against private parties and procuring tbe removal 
of the koradus. M« Arunachala Modali r. Go- 
vindaraja Mudali, 1 L. W. 673 434 

. Landlord aud tenant --Tenant setting 

up adverse poi*sessiun in Civil Court -Decisioxi of 
R'^venue Court no bar. 

Where an alleged tenant sets up in a Civil Court 
an independent title against his landlord the decision 
of a Revenue Court is not a bar to tlie same. M « 
PoTiNENi Gangayya V. Raja Venkata Ramayya 372 

to enforce recurring charges - 

Certain properties not included in former suit- - 
Amendment of plaint before decree — No notice to 
ilefendant — Decree absolute — Defendant given 
notice — Second suit including those proiiertios 

284 

Restitution of conjuffal rigrhts -Legal 

cinelty, what amounts to 728 

— Muhammadan Law — App- 
rehension of cruelty and ill.ti*eatment— Decree 
whether proper 2I3 

Nikah--Iddat - Difference 

between widow and divorced woman— Want of consent 
of divorced irowcM, whether intalidates manHage, 

Iddat must be kept if the first marriage is terminat- 
ed by death of 
woman whoso ir 
iddat is not 
Where 
as vi’’ 
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Restitution of conjueral rlgfhts— * Revocation— Probate— Fraud and collueioii 37 
concld. Trust 428 


tantamount to consent. But in case of her not being 
virgin her consent must be expressed in person. A 
divorced woman whose marriage has not been con- 
summated is n virgin for the ])urposcs of such 
consent. P. Jain vn r. Rulia, CO P. W. R. 1914; 
145 P. L. It. 19 J 4. 43 

Resumption of muafi -settlement with 
particular person does not alter position of scttlee 
with regard to property 697 

Retracted confession. tSfee Confession. 
Re-trial. fife practice. 

Revenue Officers, value and weight of pro. 
1 ‘oedingH of Fstoijpel 309 

Reversioners, .svc uinj.u iaw. 

— Sun emler of right to one rever- 
sioner— Ui^ht of other reversioners 377 

Review Order granting review, when appealable 

903 

Revision (Civil). See Civil PKocicmTHK 

s. Jlo. 

Arbitrator appointed without 

agreement of parties — Decree based on award — 
Revision 583 

— — i... Error of law, whether TIigli 

Court competent to interfere — Remedy 592 

— (jTi^omids Broad principle - 

Tnjnstice or failure of Justice— Pcrverbity in tiud- 
ings “Serious misapplication of law^ of evidence 

867 

■ Jurisdiction — Workuion’s 

breach of contract 979 

— — Remand by Judicial Commis- 
sioner of Chota Nagpore 899 

Order of Court — Irregular 

229 

'■■■•' Small Cause Court assuming 

facts without evideneo and not receiving written 
])leas —Landlord and tenant—House fallen in earth- 
(piake- JS on- liability of tenant for rent 26 

Wrong decision on point of 

law, whether ground for 647 


Sale, a Mctioa— Deposit of ])urchai>e’WOuey-^T)Pcree- 

holdei’f whether hound to withdraw before coufirma* 
tion of eule—Tntereetf up to what date allowahte. 

As a decree-holder is not bound to withdraw tlio 
money deposited by an auction- purchaser before 
the salo is confinned, be is entitled to interest on 
the decretal amount up to the date of confirma- 
tion. Ca Upendha Nath Chowdhury v . Bhudeb 
Chandra Roy Chowdhury 859 

certificate not obtained -Auction-pur- 

chaser, title of, not vitiated 8 

or mOrtfir^fifC Queathp of intention — 
Transfer of Vropertu Act (/!' r)/lS82), >. ."iS (c) 
Iteijnlnliini XVU of 18(H), dale'- — 

Tender ~ Tender^ ij dented^ eanno! he <piesttoned as 
insufficient. 

Whether a parlieiilar transaction is an out and out 
salt' or a mortgage by <‘onditional sale d(*pends on the 
intoidion of parties to hegathenulfromeirciimstanees. 

Regulation \'V"Il of 1809 and section o8 (c) of 
the Transfer of Property Act both make lime Ihe 
esBcncc of a mortgage by conditional sale and there 
is no differouee between the two law s. 

The w'ords “on a certain date” in section 138 
(c) do not imply that the mortgagor cannot make 
n tender before that date. The “(*ertain date ’ 
Tueans onl\ tlio last date. 

A person who denies that any tender was made 
to him canip>i rpiestion its sufficiency or validitj’'. C* 
Mahomed Mozaffer Alif Asraf Ali 93 

Sanction to prosecute. See CaiMiNAt, 

Procedure Code, s. 195. 

Jurisdiction of Sessions 

Judge to set aside .«anction where lowTr Court not 
subordinate 524 

— -'■■■ — -Revision — Coiiv ictioii under 

section 199, Indian Penal Code, whether tan he 
converted under section 1S2 515 

Snnclion grant i'd in appeal 

Fiirtlier appnal to High Courl, wlndhcr lies 528 


(Criminal). 8ccCrimi.\al proce- 
dure Code, s. d35. 

— — — — Concur rent findinys of lien 

Courts —h'videnee not eoneineuHj —Criminal Proce- 
dure Code {Act r o/1898), s. 439. 

Where tho complainant was an enemy of the ac- 
cused and other eircum stances also made the case 
against the accused doubtful lie was accpiitted 
despite the concurrent findings of the lower Courts. 
P, Rattu Ram r. Kmpkror, 28 P. W. R. 1914 Cr.; 
198 P. L. R. 1914; 15 Cr. 1. J. 591 343 

— Magistrate’s order- -Finality 

of jurisdiction 324 

’'w section 145, 
— High Court, 

997 

^-Con- 

^an 


Saplndas. see Hindu Law. 

SaCOnd trial— Correction of Bonn I’s order, whe- 
thor can bo cliallengod 323 

Service of notice. See civil Procedure 
Code, O. 5. 

Sessions trial — Practice— Cross-examination 
of witnesses— A pi>lieation for postponement, r efusal 
of — Prejudice -Re-trial 348 

Set-off— Cross-debt— Payment of Court-fco 375 
■**^1 plea of— Written statement necessary 

361 

— Pro-notes, snit on — Value of building work 

done 560 

SottlGinent decfee, intorprotation of 743 

ShahJOgHundl. S«eKrsm. 
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Sind Incumbered estate Act (XX of 
1881), 8. 28 949 

SohaST grant. Custom. 

Sonthal Parganas Act (XXXVII of 
1885), s. 2 451 

Sonthal Parganas Justice Regular 
tion (Act Vcf 1893), Part 2 451 

Sonthal Parganas Settlement Re- 
gulation (III of 1872), ss. 5, 6 45 1 

Specific performance, suit for 973 

Specific Relief Act (I of 1877), s. 9— 

S'nf for — Prot/er for itrttfU'^, how 

jar lucoui-nitput. 

The lueir fact tJuit iiiesiioju’olits cannot be recovered 
in a suit iiiuIiM’ section 9 ciiimot in any vvayaifect 
tlie Court’s ability to m'rant rcstor.ilion to jiosbeshion 
It cun reject the one jiraycr and lifrnnt the other 
vvitlioiifc iinnicdiate or jirobable inconsistency. M. 
Yai, V. MAN CHIU PuiiNAWA c. Pamc IIamas\vam\, JG M. 
L. T. 190 802 

S.2I 220 

3^ 27 - *Si>cc»/r poifoi HI- 

n ace, Mil/ for -Contract of xilc fo plninhjf ^ Sahsc* 
•litciit t^alc to (lejcadant - Notice oj prior contract 
ajtcr cvccation of t^ale-dced and hcfore legUt ration — 
i'onai deration /nr ,sa/e, adjustment prior oj nioityaye- 
debt ^Ihdd Ills money in good faith\ meaning oJ — 
/)ecree,jnoper,founof~(Urit Proccdiiie Cmte (Act 
V of 1908;, 0. XLJ, r. 03. 

I'lie words ‘paid Ins money in i?o )d faitli’ in section 
27 of the Sjiecilic Relief Act L of 1877 do not covt*r 
the case of a person who, after tlu’i execution of his 
conveyance and before its rej^istration, has notice of 
a prior contract to soil the projierty to a third person 
and who does not pay any cash for his sale but takes 
it in adjustment of a prior outstanding inortga^ijp in 
his favour. 

1'hc correct decree to bo passed in such a case is to 
direct both the viMidor and the subseepumt purcliaser 
to execute a proper sale-di'od to the plaintiff. M* 
(Ji'in'K Rv.noa Rkiidi c. CIlmiai. \ Pi nm Uhjjiu, I li. 

W. 879 973 

S.42 810 

^ 8> 42— llccUratum ilio- 

cretionary, meie question of law, whether jiistilie^ 
grant of declaration 603 

3 ^ 42 — Decree purely 

declaratory and incapablo of execution, not to be 
passed 908 

8. 42 — Posfiemon, for lens 

than twetce years — Declaration of title — Penal 
assessment — Not to he levied unless land communal. 

Unless tho land sought to be assessed is shown to 
be communal land, the Secretary of State would 
have ni) right collect penal assossmenb from a 
])orson in posschsiou tlieroof simply on the ground 
that ho is not the legal owner of tho land, but 
somebody else. 

For Abdur Rahim^ J. {Agling^ dubitanto). — 
In a suit for decluratiou of title under seckon 
42 of tlio Specific He lief Act if tho plaintiif, has 
been in possession ex^en though for less than 12 


Specific Relief Act — conchl, 

years, ho is entitled to a declaration that l,c is 
in lawful possession as against a wrong-doer who 
intciforcs with his possession. IVla AawapAEAjI; w 
Secretaky of State, 37 M. 298 894 

' — Sa 42— /Suit for dcclara- 

iiun — Right to kill one's oirn cattle — Cause of action 
— Individual right, suit for declaration of — .fninder 
of persons uitli similar right, if necessary — Custom, 
csstaitials of— Forhearanre. 

AVliero (widonce in’ovcs that the defendant has all 
along denied and lias all along been inteii'sted in 
dcrv'ng the plaintiff’s right, the })laintitt' has a cauM* 
of action against such defendant within the meaning 
of section f2 of the Specific Relief Ac I, 1877. 

Where the ])laintiff claims an individual right of 
his own, he is cniitled to sue for a declaration of it, 
xvhether other ])ersons who have a similar right join 
him or not. 

Mere iion-evercise of a right will not defeat it. 
When', thend'nre, ev idenco .sliows tluit eireumstanees 
and practice havi* introduced among Miihaninuulans a 
ci'rtain amount of ahstention from cattle-kiiyiig 
which Iins notin fact been ])nicLiheil us constantly 
and openly as in a puridy Muhammadan xillage but in 
many ohscm with precautions for si'crccy out of con- 
sideration for tho feelings of the Malih and the 
Himliis, it cannot be said that such iibstention was so 
univorsul or certain as to have riiicnod into tho 
custom contended for. 

There' is no analogy between suits for damages for 
wiong done and suits for declaration of right against 
liersons xvlio deny those rights in w’hich no eonqien- 
satiun is sought. In the latter cases the denial may 
clearly bo jierfcctly honest and may be made in per- 
fectly good faith, hut that w'ould not affect the rights 
of tho person whose right w^as denied. Ca Mahadko 
Prasad r. Nabi Rukhsh 104 

Stridhanam. Stc Hi.mduLaw. 
Succession. Sec Hindu Law. 

Succession Act (X of 1865)9 s. 250 

48 

Succession Certificate Act iVll of 

1889), s. 4 Promissory ijoti' in adoptive 
father’.-, iiiuiic —Suit by mloiilod mid Wlietber 
atlopted .sun c.ui sue on note without .succession 
certificjle 206 

— — SSa. 16, 13 — Gait to 

have succe^::; ion Cl-} Ufa ate and dcjrc’. he-cd iheicon 
set aside, whether maintainable— Certificate, how 
levocable. 

A succesbion certirteatc is conclusive as against the 
debtors under section 16 of tbe Succession CVrtilicatc 
Act, and can be revoked only by the District Court 
under section 18 of the Act. No suit will lie to have 
a certificate and the decree based on it set asido on 
tlie mere ground that the certificate w'aa obtained by 
the use of false evidence. A. Rupan Bibi v. 
BiutiEtu Lai,, 12 A. L. J. 624; 30 A. 423 320 

18 320 

Suddharna bond. See Mortgage. 

Suit against Ruling Cliief—Consont of Covenmr. 
General in Oomicil 

against trespasser— riaintiff to prove bis 

title “ " W* 
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Suit - 

- — by adopted boii —Adopted «oij, whether can sue 
oil promissory note without succession cortilicato 

206 

hy reversioner on death of Hindu widow — De- 
fence, legal 'nece»»ity~-Loan taken to pay rent to 
mperior landlord — Legal necessity '-Intention. 

A person wlio claims title under an alienation 
from a Hindu widow must prove that there 
was lejfal necessity for it, that is, such a 
pressure on the estate at the time the loan 
was taken or alienation made as justified her 
act. He can also protect himself by proof of honn fide 
inquiry and if the fact of such inquiry is established, the 
I’oal existence of an alleged sufficient and reasonably 
credited necessity is not a condition precedent to 
the validity of his title. 

The true rule is that the creditor, to protect hini- 
self, where he is not shown to have made a hona fide 
inquiry, must prove that there w'as an actual pres- 
sun? on the estate. 

A widow is at liberty to bind herself or to bind the 
estate in her hands. Whether in a particular case she 
did the one or the other would lie a question of inten- 
tion to bo gathered from the statement, if any, in the 
deed, or from the surrounding circumstances. Cm 
liAMEswAR M andaFi V. Provabati Debi, 20 C. L. J. 28; 
10 c. w. N. 3ia 84 

— ■ for claim either f tom agent or pruieipul — Decree 

against one -Plaintijf, whether entitled to claim 
decree against other. 

The plaintiff sued to recover moneys due to him 
for the priiiting of certain papers which he ha<l 
printed on an order given by otic C for or on behalf of 
onejtfaiid asked for a decree against one or other 
only of these two persons. The first Court decreed 
the suit against C, The plaintiff niip<?aled against M 
and got a decree against him. M ajiplied in revision; 

Held, thot the decree obtained against C e\'- 
bausted the plaintiff’s claim under the relief and 
that he could not get a decree against M. A> 
Manoali Prasad Singh & Co. v, Rakhpat Sahai 

132 

for declaration that decree has been satisKed, 

whether niaiutaiiiuble €42 

■ Mil * Kiglit to kill one’s own cuttle 

— Cause of action 104 

*■ ■ I 1 . — ... of title to hold land rent-free — 

Jiirisdidion of Civil and Revenue Courls. 

It is not competent to a Civil Court to make a 
declaration that a person who has failed to jirovo 
that ho is the proprmtor of the land, is entitled to hold 
it rent-free. A« Mohammad Abdul Gapoor v 
Arthur Barbar, 12 A. L J. 805 206 

■ — for possession — Decree, form of 1 9S 

■ of land free of house and 

ti’ces — Claim for removal of tives 701 

„ ..I . '■ — — by tenant against landlord 

uud another ]M‘rson claiming to be tenant — Taluo 
of subject-matter— Court -fees SOT 

. — k uuder ^cclioii U, Specitic 

Relief Act— Prayer for mesne proffts, how far in- 
consistent eo2 

for refuad of moDojr paid ag_ octroi— Limita- 
tion 943 


Liyl'i 

Suit- coiicld. 

in name of firm — Pirm must consist of two or 

more piTsojis — Plaint, wdietlier can Ik* signed bv 
one partner 131 

* to have succession certificate and decree bused 

thereon set aside wdiether maintainable - Certificate 
liowr revocable 320 

Suits Valuation Act cVII of 1887), ss. 

3 and 4 and rules— Dec/am^or^y suit i>y 

occupancy tenant against landlord that latter was 
not entitled to recover from him more than a ceitain 
share of produce — Jnnsdictional value — Fifteen tunes 
land revenue. 

The plaintiffs, occupancy tenants, .sued their 
landlords for a declaration that the liitter are not 
entitled to recover from thenl by way of rent 
more than l/JCth share of produce known as lichh: 

Held, that under the jirovisions of sections 3 and 
4 of the Suits Valuation Act and rules, ilie 
jurisdictional value of the suit was clearly lo 
times the land revenue payable for the land. P. 
Jamal v. (^aihr Bakhsh, GJk P. R. 1914; 238 P. L. R. 
1914; 153 P. W. Li. 1914 437 

S.4 437 

S. 8 975 

s. a - Suit for declarutfjjy 

and consequential relief 370 

~ s, 3— Valuation of suit - 

Jurisdiction — Court-fees — J)(*clarati(m and posse, s- 
sion, suit for €83 

] — — 1 1 — Jurisdiction — 

Objection as to 2S 

J withdrawal of, witli pcruiiasioii to biing fresh 

suit - .Sufficient gi’ouud 176 

Ta.4UQ9 puixrhaser of, right of 741 

Taluqdari property — Qvestiui, of law-— 

Affidavit on guestiou of law, weight of— Injunct ion, 
temporary, giant of—8ale vn execution, stay of— 
Cird Proccduie Code (Act V of l\K)ii), O. XXXIX, 

r. 1. 

The (jueslion wheilier a certain propeHy m 
taluqdari property’' is principally a question of liivv. 
Hence, an affidavit to the effect that a property is 
**taluqdnri property” carries no weight as it is 
simply an interested party’s declaration on a ques- 
tion of law. 

The sons of a judgment-debtor filed a suit for 
declaration that the property notified for sale was 
their joint family property and applied for a tem- 
porary injunction to stay the sale. The decree- 
holders resisted the application and filed an affidavit 
to the effect that the property was ^^tluqdari pro- 
perty” belonging absolutely to the judgment-debtor. 
A counter-affidavit could not, owing to some diffi- 
culties, be filed on behalf of the sons: 

Held, that under the above circumstances an in- 
junction might properly bo granted. O. Narindra 
Bahadur Singh v. Abdul Haq 9 

TeHripIC— Tmsfee^—Inam granted to vritikara to 
recite the Vedas hy zemindar and confirmed hy 
Qovernment^Pouer of resumption in Qoxvrnment 
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Temple - coiicld. 

uluu-~~Potvri>t of -Barilvu of pmnng that 

viin u\ pm ilo, or pursjii not hji'iinl in Vedas cuunot 
perform nerrice of reeituvj t}r> Vedus. 

Where the lauds in question wore f»:ninied by a 
zemindar to certain vritikara foi reciting the 
Vedcii^ in a temple and the inam was confirmed by the 
British Uoverninent the right of resumption is in 
tlovenmiont, and the trustees of the temple have no 
right to take possession of the lands. 

The iiucstiou whether in the case of such a^ grant 
the trustees would have the right to dismiss the 
vrifiktirn, is one to la) tried and not to be decided on 
anv as.sumption. 

There is no basis for the assunqition that a minor, 
a female, or a person unlearned m the Vechm would 
lose the right to the service (of reciting the Icc/us) in 
tlie temple; the onus would be on the dhinnihirtan to 
prove any such disqualification IVI. 'rANOiRADA 
CfiiBANJivi r. Raja Manikna Hao Rajya, 27 
171) 

IrUS'tCCSllIp — Hereditary riylii-lCei- 

, I i>„ce— Descent from Jather lo i<oih concluntee jehen 

{til ppnrted by corrohoi afire eridenre. 

The descent of a temple trusteeship from father 
to son when supported by corroborative evidence 
establishes an hereditarv right to the office. M. 
Ananthanara\axa Aiyar r. Athimuthu An^a, 
(.914) M. W. N aso 

Toddy-vendort tsee madius Abkaki A't. 


1 

Transfer of Property Act-contd. 

There is no reason to construe section 51- of the 
Tmnsfer of Property Act as requiring all sales of 
immoveable property of value less than Ks. 100 to 
be only by a registered instrument, in cases where 
the vendee is already in possession as tenant or 
mortgagee. 

The effect of sections 4 and 54 of the Tnuisfer of 
Property Act is to make all aale-deedn of immoveable 
property comjmisorily regis'rable, irrespective of the 
value of the property comprised therein. 

All unregist(*ri‘d sale-deed, which is required by 
law to ho registered, is not admissible in evidence 
oven for the purpose of showing the nature of 
possession held thereunder. 

So far as the Madras Presidency is concerned, the 
establishment of a title by adverse possession is a 
tranaactioii affecting immoveable jiroperty, 
MUTHUKARUPI’VN SaMBAN r. MUTHU SAfJBAN, 1 L. W. 
754; 16 M. L. T. 344; (.914) M. W. N. 798; 27 M. L. .1. 

497 772 

8.41 725 

— S. 41 — Biiiin fide ))iir. 

chaser for valiii* I O 

3 ^ — Otilensilde aider 

— bhnduKj of J lief —Second appeal. 

A manager on behalf of others cannot be tn*ated 
as its ostensible owner within the meaning of section 
41 of the Transfer of Property Act. A. Jamaa Das 
c. U.MA SuANKKR, 12 A. b. J. 41 1; 36 A. 308 1 58 


Trade Mark. See Mkbchandisb marks Act. 

Transfer of case. Civil Pkockdure 

Cook, s. 24. , « , . , 

Coinonient place of trial 

723 

Transfer from one Court to an- 

Other—Siiit capable of institution in two (hmrts 
- l^lvidence of defendant available outside Jurisdic- 
tion, whether sufficient reason 874 


Transfer cf non-transferable occu- 

pancyh-olding creates no interest as against lanib 
lord —Purchased by otic of landlords, effect of 546 


Transfer of Property 
1882 ), s. 2 


Act (IV of 
401 


54 — llcij 1 st ration 


Aef {XVI of 1908), ss. 48, 49 - Vmifrnctnnnj mort- 
ijaye of immoveable pioperty below lin, 100 in value 
--d)rrA nale to mortgnyce. — Delivery, if veccsnaiy — 
Subsequent sate under registered sale-deed to third 
yarty—Priority-Sale-deeds of immoveable projjerties, 
irhether compulsorily reyistrahle— Unregistered sale- 
deed, whether admissible to prove nature afposses- 
mon held thereunde r~ Ad verse possession, title by — 


Transaction affecting immoveable propeity. 

In case of sale of immoveable property both 
section 48 of the Registration Act and section 04 of 
the Transfer of Property Act require delivery of 


possession to the vendee. 

In cases of oral sale of immoveable property 
below Rs. 100 in value the mere fact that the 
vendee is uhvadv iu*possessiou of the projieriy >\liicli 
is the subject of the sale, does Hot iu>alidato the 
same, provided the vendor has, by appropriate acts or 
decla^tions, converted the possession of the vendee 
(whiJ^ was that of a mortgagee in the present case) 
into that of a purchaser. 


S. 44 401 

52 133 

— S. 52 — Lis pendene — 

Sale of uttHched pro)>erty after order or eluim— - 
Petition before suit by unsuccessful party | | 

“■ 8. 5 3 —Fraudulent truiiK-. 

for - Fruuduleut alienation ami acquisition, dis- 
tinction lK*tWOCll 123 

8. 53 — Fraudulent trans- 
fer — Preference given to one creditor over another, 
effect o/-— Data for determining intention oj parties 
and nature of interest sought to ho created. 

The more fact that jiroference has boon given to 
oiKi creditor over the other does not in itself render 
the trail. suction in favour of the pnTerred creditor 
voidable under section 53 of the Transfer of Property 
Act, jirorided that the transferee is innocent of tho 
framl intended by his debtor. 

The motive with which a benami purchase is 
entered into, tho position of the parties to the trans- 
action and their relation to one another, the jiosses- 
sion of the property concerned and of the title-deeds 
relating thereto, tho source and adequacy of the 
purehasc-moiicy and tho previous and subsequent 
conduct of the parties to tho transaction afford 
valuable data for determining tho intention of tho 
parties and the nature of the interest, if any, sought 
to be created. 0» Ahmadi Bkqam r. R»ja Unix 
Narain SiNoii, 17 O. C. 173 |54 

8.64 772 

8. 55 (4) (b)— ciuiiu 

for recovery of unpaid purchase-money — Limitation 
—Vendor’s lieu—Ohargo under section 55 (4> (6) 
of Transfer of Property Act, whether enforceable 
against transferees from vendees 20)3 
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t 

Transfer of Property Act— eonta. 
— s. 55 (2) —Lhuiiathii 

Art (IX of \m8)y Sell. I, Arts, 91, lid -Breach 
ttf covenant for title— 8nit for compenaation. 

Jn all reffistered conveyances cxccutetl after the 
1h*ansfor of Property Act canie into force a covenant 
for title is implied by section 35, danse (2), of that 
Act, and the rej'istered conveyance should be reail 
as if it expressly embodied that covenant and the 
breach of ihat covenant is the breach of a contract 
in wr.tinjf rej^istered within the meaning of Article 
116, Schedule 1, of the Limitation Act. 

The limitation, therefore, for a suit to recover 
compensation for such a breach is six years under 
Article 116 of Schedule 1 of tin Limitation Act 
and not merely three years <‘ither under Article 62 
or 97 of the AVt. M# Arunachala Aiyar v. Hvvtv- 
s\Mt Aiyar, 1 L. W.8t9; 27 M. L. J 517; 16 M ].. T. 
807 6*8 

■ — S> 55j cl. (4) - Lfnp'iitl 

parcha)*e>nwneij — yen’lor\ hen on iturchafte.money 
depotfitGil hy pre-emptor -Mon'oj irithdraivn by vender 
— 8nit by vendor to recover ■ Defence ‘Pre-enipior'tt 
A‘ift to recover from, venioe after pj yin j vendor, ivlte- 
thh mnintatnablv. 

A vendor left a part of the ]»rico with the vendee for 
payment to accreditor of the former, but b.'fore the 
creditor was paid the sale was jirc-mupted and the 
whole of the pre-emption money wus received by the 
vende 5 without tho vendor or pre-oini)tor taking 
exception to this. Then the vendor’s creditor re- 
ctjvorod his debt from tho vendor by suit and the 
bitt(*r in his turn sued the vendee as well as the pre- 
oiuptor for rec )vcry of the unpaid purchase-money 
under section 55, clause (4), of th(? Transfer of Pro- 
perty Act. The vendee appeared, but the pre-emptor 
did not and the Court passed a decree for sale of tho 
pre-empted property to enforce tho alleged statutory 
charge for tho unpaid purchasc-monoy. Upon this 
tiu’ pre-emptor |)aid tho amount of t ho <U*crco in 
order to save the property and suod tho vendee for 
tlie amount; 

Held, that the pre-eiuptor’s suit ought to fail inas- 
much as had ho defended tho vendor’s suit, lu) decree 
would IniN e been passed against him. A. Maiiaoko 

Sauu V. Maui PAD Kai, 12 A L. J. 921 939 

S. 56 1 18 

S. 58 (c) 93 

■ ' ■ — g, (,|) _ l^t’rcrittii’c of 

nt jrtyaye-debt —Previous suit hy co-niortyayec for his 
share of debt — tiubseipient suit by other co-inoriyayee 
for his share of debt not barred. 

A mortgage-debt can be said to be severed Avitli 
the consent of tho mortgagor under section 67 (d) 
of the Transfer of Property Act, where in a suit 
brought by one of the co- mortgagees for his share of 
the debt in which tho mortgagor w'as also a party, 
tho Court passes a decree for sale to recover 
his sliare of tho debt. On the basis of sucli severance, 
another co-mortgagee can legally maintain a suit to 
recover his share of tho mortgage- debt. M. Vijaya 
BhUSHANAMMAL l\ BvALAFPA Af UOALIAR 9 I 

76 (C) 797 

— : : — rr*- 76 (o- —Muiigagee*s 

dnty to pay enhanced Oovemment revenue — Contract 
to 'coritmry—CQniitrnctiQn of deed of mortgage. 


Transfer of Property Act— contd. 

Under section 76 ( r) of the Transfer of Property 
Act a niortgageo is bound, in the absence of a 
contract to the contrary, to pay tho Govcinmont 
revenue 

Whom a mortgage-doed jirovidcil that out of 
tho produce of the properties “60 paras 15 nazhis 
(of paddy is) alloworl for tho Government revonuo 
of 60 fanams 4 risnns* duo on the land, follow- 
ed by an appropriation (d' the balance of tlie total 
produce estimated ut a specitted quantity to 
interest on the mortgage amount at a specilied rate, 
and the assessment on the lands was subsequently 
enhanced* 

Held, that this conslitutod a c;mti*siet to tlu* 
contrary as rcfcmul to in section 76 (c of the Tr.insfer 
of Property Act and that the mortgagee was not 
bound to pay the amount by which the rcvmuic was 
cnh.iiiccil. Mi Pammuatta Kalatuio Kcnchu 
Mkxon V. K4mtiiinpvj)1\'il Narayanan Eziu'tkssan, 
16M.L. T. 317 641 

S.8I 118 

■' — — — SSa 83j 84 — L'cpusit by 

niortyjyor of m irfynye money in Con rf — (U’ssation 
of interest- Tenlw hefitre net ion and lender njfer 
artion — Tender and deposil, distinction hetneen. 

A mortgagor ilcposited in Court, under section 88 
of the Transfer of Property Act, the amount duo 
iqmii the mortgag(‘, but subsequently withdrew it ami 
tendered the same in Court at tlie hearing of tlie suit 
biMiight on the mortgage. 

That a de])osit so made is not such a ^\l<posit * 
w'itliiu the meaning of section 84 of the ‘ 4’rausfcr of 
Property Act as to make interest cease to run from 
the date of the deposit. 

Per Tyahji, J. -Out of the two conditions essential 
to make interest c(*ase to run under scudion 84 of 
the Tmiihfer ot Pnqierty Act, (1) that thc*r(» 
should Iv* a d<*posit in Court, (2) that the mortgagor 
should tuive done all in liia power to make the mort- 
gagee draw’ money from Cr)urt, tlie mortgagor ha\ ing 
satisfied iu this case the latter condition w’us entitled 
to cluim exemptuni from [sivnient of interest. It is 
not iKTcssary that the morlg.ige-moucy should 
ulwavs remain iu Court in deposit, it is enough if 
the mortgagee is, ollicrwisc, iu a position to draw 
mono} from Court 

Tho rule of English i/aw, that a tender before 
action followed up by a tender in Court after action, 
is a legal tender, applies also to India evou in case.s of 
deposit of mortgage-iiioney under sccdioii 83 of tlio 
Transfer of Property Act. M. Thkvarava Reddy 
‘V Vknkatacuala Pandithan, 16 M L. T. 181; 1 L. 
W. 395 96 

■ ' “ 8. 83 — Deposit of money 

— Moityayee drawing money — Mortgagor, whether can 
object. 

When a mortgagor deposits the mortgage-money 
into Court under section 83 of tho Transfer of 
Property Act, it is no longer his, and he cannot 
object to tho niortgageo drawing tho same from 
tho Court. M« Motavknoattill v, Kbzatath 
Krishna Menon 36:^ 

8, 84 95 

8. 88 SO 
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Transfer of Property Act — concld. 

« " Sa I OB Limitation 

Act (IK of 1908^, 8r/t. /, Art. 115 - Lessor and lessee 
— Breach of covenant for quiet enjoyment — Disfur~ 
hancehy trespasser, ichet her breach ^Trespasser act- 
ing under lessor's instructions — Breach ^Deposit 
money, suit to recover-- Limital ion. 

A eovcilant for quiofc niijoymont, as botwonn lessor 
and lossoo, even in its more extended form, is only a 
covenant apfainsfc disturbance by somebody claiming 
under a lawful title, and does not extend to distur- 
bance by trespasser. 

Section 108 (r) of the Transfer of Property Act, 
though njade inapplicable to agricultural leases, can 
still be made applicable to such leases, as embodying 
the rules of equity, justice and good conscience. 

Wher*’ a t iv.spass('r, acting under insl ructions 
from the lessors lliemselvos, interb'ros nith the 
peaceful (‘njoyinent b\ th«) h'ssees and harvests 
crops on the land and tin* Usssors tlunnseh es aee<*pt 
(lelifery of such crops from him, there is a clear 
breach of the c )venant for quiet (‘ujoynient, and the 
P'ssors n,r(‘ not entitled to voe.nvev {inytliing from 
tfi(‘ h'.ssees for tin' period during which they were 
so kept out of enjoy moat. 

A suit to n'cov'or deposit amount payable on tho 
execution of lease by tho les.secs is a suit to recover 
comp''asation for breaeli of contract within tho 
meaning of Artielo 115 of the Limitation Act, 
Schedule I, and such a suit must be brought within 
throe years from the date of the brcaich. M . Siil- 
MVASV Aiy\NGAU I’. IlANG\S\Mr AfV \XGAH, 1 L W. 
858 812 

■ — — — — S. II I — Forfeiture of 

lease Denial of landlord's title— Oveit act not 
essential SAtiny a p thud pei son's title. 

Where a tenant unwely s^'ls up tho title of a third 
person in a suit to which the landltird is not a party, 
and dons not deny payinont of rout to liim hefopo 
suit, thoro is no sucli tlenial of the landlord’s 
title ns would entail tho fori’oituiv of tlio lease. 

A right in the landlord to ej^et should not be 
extemded in tins eonntry further than tho extent to 
which by hmg est-iblished pivcedents he has bv^eome 
so entitled. 

Wiiere a tenant m-^ivly <lispiit'‘.s the extent of the 
landlord’s inten'st, it is not a d'^nial of his title and 
no forfeit «i re of flieleas*^ is th‘r*by inearriMl. IVI, 

A nuAKKA SnKrrm /•. Sksii \MM \, HI Al. L 'I' 412 , 

(191 1) M. W. N. 9 5 944 

8« 114- Forfeiture of 

leas‘> — Hub-lessee' po^ofion. 

Where a les.sei' is permitted by law to transfer, 
mortgage or sub-lease his rights, thc5 transferee of tho 
rights must bn deemed to stand in the slioes of tho 
transferor for the purpose of making payment of tho 
rent in arrears and coats of the suit, under section 114 
pf Act TV of 1882, and he is as much ontitlod to bo 
relieved of the forfoiture as the original tenant. A« 
Airwxn Husain v. Riaz Aiimau, 12 A. L. ,I 1085 186 

S> 1 23 — R^gisti uition — 

Partition by private arrangement. 

A partition of joint family property c.an bo effected 
by private arrangement without an instrument in 
writing. Wo provisions of tho Transfer of Property 
Act do not apply to such a partition, Lt B» Ma 
SiliN N\0N r. Maung U 496 
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Transfer by tenant-at-wlll -Transfer 

illegal— Sub-tciiaut and transferee, relation between 

A 

Treasura Trove Act (VI of 1878), es. 

4, 20— “W/wfre", mmninj/ of—habourer, whether 
" finder"— Finder inking no share of treasure, 
liability of— Possession taken by employer— Impost 
sihle act — Criminal liability. 

The petitioners discovered a treasure buried in the 
ground while they were cutting a tree under tho 
orders and in the presence of 1 heir employer. Tho 
latter at once assumed control over tho treasure of 
wliieh the former obtained no share at all: 

Held, that even i hougli tho petitioners found tho 
treasuro in the course of the performance of labour 
for an employer, tliey were “finders” of it within tlu» 
meaning of section 4 of the ^’reasure TroM' Art. 

Ohf/c;. — Nobody can be eonviet<‘d under nieeiimi- 
iml law for not doing an impossible act unless the 
terms and intention of th(‘ Statute are ab.soliit(>l\ iq^nv 
and inflict aj)emilty even on an innocent piTsoii. |V|. 
Mai, A Nak KKX, In re, 2/ M. L. J. 477; 15 Cr L 1 
(Kia ■ 6'4o 

S. 20 640 

Ttesp&SS—liiipniremfiitii—Oompeiimtiuii—BuiliI. 

ing construcled upon land of anothrr-^Huif for pos- 
.session — Decree, form of. 

No one can, by merely trcspa.ssing upon the land 
of another and constructing costly buildings upon it 
claim a right to redain its possession. He has no 
right to compel t he real owner to receive compeii- 
sation for his land instead of the land itself. 

In a case like this the decree should reserve leave 
to the trespasser. d(*fendant to remove his materials 
within a time to bo fixed by the dourt, failing which 
tho jiluintiff, the true owner, should bo put in posses- 
sion of bis land wdtb or without the buildings which 
he may jiull dow n at his jdeasure. Ai (tAxga Djn 
V. Jagat Tiwari, 12 A. L. J. 1020 I93 

Trust. Hce Public (’haritiem Act. 

Dedication of property, ivhat vonstitntes — 

Hhair of income, whether can be dedicated -Charge 
on family jiropeity — Evidence, 

In order to constitute' a dedication, it i» not neces- 
s.ary that any specific pro])erty should he set apart. 
A shari' of the income derivable from tlie family 
propertie.^ may be dedicat'd. 

AVb(*re, tlien'foiv, a family owns a temple and 
appoints jj/)ojcr/x to carry on’ worship in the temple 
and speiuLs a sufficient portion of the income from 
tin’ family lands, the dedication is comjilete and the 
whole family pro))erty remains cliarged with tho 
payment of the amount actually expended for carry- 
ing on the worship in the temple. IVI. Nagar 
HAMODHAHA SHANGHOG V. BiMAPPAYA 399 

Revocable trust — Valid, how far 480 

■ ' ' ■ — Bevoeat ion— Trusts Act (If of 1882J, s 78. 

A valid trust once created is irrevocable by any 
subsequent act of tho author of tho trust. M. 
Krishnasawmy Pill a I v. Kothandarama Naickjsn. 
(1914) M. W. N. 703; 27 M. L. J. 582; 16 M. L. T. 613 

428 

Trusts Act (II of I £82), s. 49 S65 

“ 8, 78 428 
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Trustees— Appoiuimeitt of new troateee 985 

— Temple— Inam granted to vriUhara to 

recite the TecEas by stemindar and confirmed by 
<Jovei*nment— Power of resumption in Government 
alone— Powers of trusfcooa— Burden of proving that 
minor, female, or jKJrson not learned in 
not iwrfortu service of reciting the Vvdas 283 

Trustee and cestui que t****®*xfe 

opening of account ecttlocl l)ct wccii A I P 

Under-proprietary rlahte, claim /or— 

“ Kabiz darmiani,*’ of — Ctril Covrtt jxuver 
of to iiiterprei mdtlevienb derm * — AUcnution of 
(\hmhite estate, condition in rcf^iraint of, null inid 
void - Tramfer, oUolufe right of ---Com promise, deal 
of, intopivtafion of -^Settlement decree, interpreta- 
tion of. 


‘ The words *^Jcahiz danniani** mean an under- 
proprietor in the sense in which it is n^ in 
the Onah Bent Acts (XIX of 1888 and XXII of 

A ^Civil Court has power to interpret a Settlement 
deePee so ns to make it comprohensible. 

A condition in restraint of alienation of an 
absolute estate even althoiigb it is contained in a 
Settlement decroo is null and void, and in spite 
of the insertion of such’ addition, sncii a Settle- 
ment decree conveys an ubsolnte right of transfer. 

A deed of compromise filed in a 
tho Bettlemeiit Court stated that the plaintiff and 
his heirs should take in perpetuity into their 
enjoyment tho profits of a certain village and that 
the defendant Taliikdar should have no right to 
resume possession or enhance the rent, and it 
further requested that a decree for kahiz daninani 
rights should be given. Thereupon the Settlement 
Officer passed a decree saying that the plaintiff 
had under- proprietary rights in the village witliout 
rights of transfer and siibjocfc to the eonditioim 

mentioned in the- deed ot compromise; ^ 

- Held that the deed of compromise conferred 
upon the plaintiff absolute imder-proprictary rights 

in the village- i i 

Held further, that the plamtiiS had a comploto 
right to transfer tho whole or any portion of hia 

unilor-proprietary rigrlita in tlie villugc in si»te of 
the Settlement decree contaiiniig the clause torbuU 
ding Mm to do fto. O. Sbifat SI^’GH r. Lao 

Basant Sinoii, 1 f>. b. 421 743 


UnCfer-prOprl6tOr, (lefinitnm, nfnt».s and 
rigMa of-Me-entry, right of proprietor^ aa ta, ejfect of 
-^Proprietor and mder-proprietor,diafhction between 
—Ondh Bent Act (KXU of 1886), s fi K^)-heaHe, 
wter 2 n'etation of. 

The right of an under-proprietor is not exhaustively 
defined in section 3 (8) of the Oudb Hent Act 

In addition to the elements of hontability and 
transferability there is one essential factor in undor- 
vroprietary rights, viz., that in no circumstances is 
the proprietor afforded a right of. ro-ontry agninst 
the under-proprietor. 

Where an under-proprietary right exists the position 
of the under-proprietor is that he holds rights almost 
as great as those of the superior proprietor, subject 
to the limitation that he has to pay the land rovo- 
nue and the cesses and usually Bomuthing by w^j 
maltkana to the superior proprietor. 


Under-proprfetpiv-conoid. 

Where a lease imposed upon the lesaoo certain 
conditions to bo fulfilled by hitt\ and provided for the 
lessor resuming the lea-se-hold in case the lessee 
failed to satisfy any of those oopditions: 

Held, that the Icaaq did not 'CCiT^er an Under-pro- 
prietary right on tUo leasee* 0« l^jAMBsuAR BAKUtii; 
Singh v. Sankata Bakhsh Kin^h, 1 0. I*, .f. 389875 

Undue influence^ Sce contiupt act, &, la 

U. P. Court of Warde .Act (fU of 

1899 ), rulee made thereunder— -thelrict Officer or 
Special Miuinger, poircr oJ'-~Grrnit of 'land for 
hundred ijeara for planting grove. 

There is iiotliing in the'’ of Wiavls Act 

or in the rules imiiliy thereunder, t^hich gives any 
powers to District Officers or to a Special Manago*^ 
to make any grant of land out of an estate unde 
the management of tho . ^Clourt of . Wanls for a 
hundred years for the l>Ianti^ <4 • O . E am 

Katu V. BiNOESHUKr ?RA«Aii/8m«ki|t).,C. 291 

- S99 

■ . 9 , — Attachment of 

propeity in e'xecijuiion df dec relt— Object ion — Suit- 
Notice. 

A Court of Wards attached certain property ^ in 
execution of a decree. The judgment-debtors db- 
joeted to tho attachment and sued fur a declaration 
of tlieir right without giving auy notice to the Court 
of Wards under section 48 to tho Court of Wards 
Act; 

Held, that, as the suit did not relate to the person 
or property of the Ward, no notice to the Court of 
Wards was necessary. A» Lal Singh r. ContBCTOH 
OK Ktah, 12 A. L. J. 485; 36 A. 331 398 

- 8a 55 — AppUcatioih for 

pjceeiitioH of decree cyatiiat peraon of ward, whether 
Ilia tufa inahle — Procedu re — Vested righ t. 

An application for execution of a decree against 
the imrson of a Ward of Court after tho U. P. Court 
of Wards Act, 1912, came into force, is barred by 
section 55 of the Act. 

As no one has a vested right iu an older form of pro* 
ceduro prescribed in a previous Act, tho rales relating 
to the new procedure jirescrihed in the new^Ac# 
muHt be strictly followed. 0« Hankatha Prasad 

V. Raja Krishna Dat 8 ing 868 

U. P. Land Revenue Act (111 of 1901), 

s. 32 (d)- -Land held revenue-free, whether part 
of jnahal — Findiiig — Second appeal. 

Section 32 (dj of the LandEevonne Act shows that 
there may be in a mo/taZ persona holding land revenue- 
free and tho land so held yet forms part of the 
Ttiahal. Where the Government holds a land rovenue- 
freo in a mahal tlie land thereby does not cease 
to be a part of the mahal. 

Tho finding of the lower Appellate Court that as 
a plot of land was hold revenue-free by the ^vern- 
ment it ceased to be a part of th§( mahal, is a mixed 
finding of fact and law and can bo intereferod witJi 
in second appeal. A* Abdul Karim Khan v. Ahmad 
Khan, 12 A. L. J. 303; 36 A. 231 1 02 

SB. 33 and 34 — 

Mutation of names - Possession must he hy sucees- 
Hton or f>'ans/cr ~ Benamidar’s name' recorded in 
amml registers '^Reab^puwJmer, thougjjiffis poms- 
siont not entitled to mutation on benamiolo death 
j^ufation granted under section not coneerpfd vtifh 





low 
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li« I4IIMI Aev«iuie'A«t--co&td. 

illegal ‘ lleir» of deceumd in'opnetor^ not 
lit posa^dsim^ when tnti^ed tv omfnfivn. 

Section M of the tJ. V. Land Bevuuao Act di>e& 
not ^tovide Itwtthfi »«j<«d of |K)i»e8«[oft of a i^ropi-ietaiy 
tiiiless.ULe |>oi«SMe(t»ion |« ohtaiuecl by »uecc»«ioii 
4»r tnrnifer. ' 

ifeneo t^he^ rerfl pmrchasers >vho allow the name 
of the hemmidar to b(* maintained la the annual 
Tjsgiaters for a lopg time without .^ny objootion, 
^nnot on the latter’s death dlaim mutation imder 
aection 3A of the TJ. P, liUnd ftevonue Act on the 
Imund the entry of the henamidfir is hetitioaa 
and tiiat they have actaally been In proprietary 
postesftioiv 

The case of, /'the real purehttsers is not covered 
oven section 33 of the CJ. P. Land Revenue Act, 
as no ewr is made in the (>nfcry. 

Wln&n* a mutation isv appiied for under the teinns 
of one section (i. e., section 34), it is illejral to ^nt 
it Hinder the terms <d‘ another section (e. </., section 
38/ hot concinrued with mutation. 

^e heirs (»£ a^deceasod proprietc»r, although not 
in possession, are entitle# to .mutation as against 
those persons who bave*no lawful possession under 
geetkun 34 of the IL I*. Land Hevuhue Act and who 
^Q^%ly may be found to ha>e no legal possosHion 
at idl. U* P« B* R« Muhaumap Mohsix r. Mcham* 
MAI) Haot, 1 (). L. .1. 452 m»v 

34 — Mutation of 

names — Possessum to be l»y virtue <if succession 

768 

— 8, 79 — Board’s Circulars, 

2«J, r. 2, fcHit-uotc 

1 1 1 316 


8« I I8f upplimhiUty of 

for 'pttintetfxivn of Ittnil allotted in ‘partition--^ 
Whether Courts ahoald mfit for rct^nU of application 
to Reran ne Con it, ' 

> IVJiere an npiilicatioii is made to the CoUc<?tor 
uiuier ejection IIS of the Lami lie venue Act, the Civil 
.“Courts are not bound t<} await the result of the 
application or to tltsiuiss the claim for ptissession of 
iwHl allotted to the plaintiff under an oi’der of 
partition on the offer of the api)e1iants to pay rent 
for the plot in suit. A» Saowa t\ Ram Saran 197 

s.233(k) •^Partition — 

Lawl helonginy to different mahals jmetifionM — 

‘ Suit for eorr^^tion of in lata Ice not barreil. 

TJnd<*r the IT. P. Land Uc venue Act the 
He^‘e|iue Courts are given exclusive jurisdiction t(» 
partition a mahal. In resi»ect of each niahat 
separate pwwoeijings for partition have to 1 k» 
institutctl. tf tiarties are co-sharers in more uwhah 
than one it is not nwessarv for thetn to bring all 
the rtiphth into (’oiirt f(U‘ ]mrtitioii. 

’ A ViRl^are was t>artitioaed int<i two mahal t* D, and 
G. Mdhnt J) WHS allotted to the plaintiff. In a 
subsequent Bettleiuent a plot bedonging to mahal !> 
wate by mistake of a clerk incliKled in viahal G. The 
who was t=he owner of nmhal II, then pdr* 
chsi^ a share in mahal G. When mahal G was 
pariftknvud'fho phd belonging naihal 0, which hmt 
t»y iuOhidi^d in mahal (I, w'as allotted' 

to t^dlHhlant. Tin* i4«kwBr, after cmnidetion of 
brought, a. suit for ,declaiwtii>« jthftt the 
pibt la question lieltmgtni to moled I) autd that the 


U. P. |iMaMJBSMOUeAC^--conald. 

partition iiioceeding in respect of mahal G did not 
affect it: 

Heidy that the suit w'os not burred by soctioii 283 
iff) of the U. P. Laud Revenue Act and was, there- 
fore, maintainable. A« Dharam Sixou r. Ram 
Dial StNoa Puller, 12 A. L. J. 1126 177 

— S, 333 (IC) — Partition. 

— No ohjeetimi as to proprietary title •^Jurisdiction oj 

Civil Cmrt, 

Aootsharetrinaoertain nmhnl brought a suit in the 
Civil Court for joint jmssession of a plot of laud 
against his co.i)li^rs. Before the institution of his 
suit, another oo«>8harer had made an application for 
partition. Notice was issued to co-sharers including 
the plaintiff to raise objtndioris The plaintiff dhl 
not inise any objection; 

Meld, tliat his suit in the Civil Court became barred 
by section 238 (fr) of the Land Revenue Act. A» 
Ganksh Tbwari i\ Salik P\m>k, 12 A. L. J. 946 32 


s. 233 (k)— AV/V filed 

within three monthly in CirH Court wiflidrairn — 

Fresh suit beyond three months — Limitation-*- Civil 

Procedure Code (Act T of 190R;, O. XXW, r. 2. 

Under an order of a Revenue Court in a partition 
proceeding the pininiilf was retpiiivd to instituti* h 
suit within thre(‘ inouthB ki a Civil Court for the 
det<»nuiuatum of his cfUdm. He instituted the suit 
within three months, but for some defect withdrew 
It and re-instituterl it next day but Ijoyond three 
months. The lower Ap{)ellatc» Court dismisscil the 
suit, on the gi*ound that the order of tlie Revenue 
Court to file a suit in a Civil Court within u limited 
time involved a suspension and supersohsioii of tiie 
ordinary' period of limitation proseribed for such 
a suit and as the suit vvh.«* Ix'vond thr(M> months 
it was barred by time; 

Heldj that under the circinuHtaneeH there w^as no 
failure to institute a suit within the jieriml pri'scnb- 
ed by the order of the Revenue Court and that no 
question of limitation being inv'olved, the suit, when 
instituted afresh after the order of withdrawal, 
w^asnot obnoxious to the provisions f>f Ord(*r XX II I, 
rule 2, of the Civil Procedure Code. A* Shaikh 
Mvhammad r, Qaoir Baksh, 12 A. L. J. 636 188 


U. P. Motor Vehicles Aetdiof I9J I u 

8. 13(h) — *iF>w plops’, meaniny of — License to drive 
motor. 

The word ‘etripbiys’, as used in section 13 (h) of the 

U. 1*. M(»tw Vehhdes Act iTIof 1911), mefiri.s ‘has’ or 

‘iN'tain.s’ i finds <*mploy and no! ‘mk(*s into his 4Uiiplo\ *. 

Tin* section provides imprimis for tlu* caw* cd a man 
who at the time in question is driving a motor VTbicle 
without a license and, thei'cfore, clearly refers to the 
t*ast» of H license in force at the time of such driving, 
O* Mi’hammai) Al[ Mchammao Khan r. Kmpkro^ 
17 O. C. 311; lo Cr. L. j. 677 .WOp 

V. P. Mu nt ci p amtegAct (i pf IgqO), 

|Mi.^p7» ^liPllS^Pevmiss{on for reimiv 
ftemetly — 8n it or a p})caf. 

The remedy of a parson aggrieved by an order of a 
Municipal . Hoard refusing to give him leav'c to repair 
Hhd re-erect his gallery and arches, is an appeal 
as provided in section 152 of the Mnnici|»al Act and 
not a suit for perpetual/itijunction and damages. A« 
Abopl liUgAn r. Municifal Hoard, Mrervt, 18 A. ^ 
J, 445} 36 A. 329 307 
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1098 INDTAN CASES, 


U. P. MunleipAlltles Act —eonoW. * 

S. 147 — Board*» order 

dimheyed — Convicfwji^IHsohedienre persisted in — 
Second trial — Correctness of Board* s orddr^ whether 
can he challenged at second trial. 

On his disobeying the order of the Municipal Board 
to remove an objectionable chajja the applicant was 
prosecuted and findd Es. 5 under section 147 of the 
Municipalities Act. He challenged the correctness of 
that conviction by applications to the District Magis- 
trate and to the High Court, but his ajiplications wore 
thrown out. On his persisting in disobeying the Board’s 
order he was again prosecuted. At the seciond trial 
he wished to challengo the contjctncss of the first 
conviction by showing that the Board’s notice w'as 
illegal and so forth: 

Heldf that he could not now chalh'iige the cori‘eot- 
noss of the first conviction. A« Sital Parshap r. 
MUNICIPAI4 Board, Cawnpork, 12 A. L. J. 595; 36 A. 
430i 15Cr. L. J. 571 323 

S, 152- -Invahd notice 

—Accused H-ut prevented from raising tpiestiun of 
inralidity of notice — Duty of Magistrate to ast pnnse- 
cuHvn to prove validity oj notice. 
i • Section 152 of the Municipalities Act docs not pre- 
vent an accused person from s(‘tting iij) t ho defence that 
the paper served upon him was not a notict* issued 
by the Board or by the authority of any person to 
whom the powers exercisable by the Board as a whole 
liad been lawfully delegated. If such a defence is set 
np the Magistrate ought to inquire into it and call 
u]>on tlie )>rosccution to produce e\idcncc sufficient 
to satisfy him on the point. A* IIazari Lai. i. 
Kmi’KKor, 12 A. L. J. 312; 36 A. 227, 15 (^R, L. J. 574 

326 

Upper Burma Civil Courts Recrula- 
tion (I of 1896), S8. 25, 26 163 

Valuation of suit- -J urisilict ion -Court-fee— 
Suit tor possession of colony land— CiiNtoin — 
.Vlienation by father — Market-value of land dt'ter- 
niines valuation of suit —Suit improjierly valued — 
Proceiliire 24 

Vendor and purchaser -Tum^fei ot pm. 

peiiy Art {IV of 1882), 55 (4) ( bJ^VJann for 

recovery of unpaid, pm chase.nioncy — Limitation — 
Vendor*slien ^Charge under s. .55 (1) {b) of Traimfei 
of Proj[)ert y Act, irhclher enforceable against tians^ 
Jerecs from vendees. 

A vendor is entithnlto recover tin' unpaid purchase- 
money as a debt from the vojidee eitlier by enforce- 
ment of i3ayment against him iiorsonnlly or by 
enforcement of the charge on tlio jinqierty sold. Tlie 
latter r^^medy is available to the vendor even if the 
personal remedy is barred by lapse of time. Wlicre 
the purchase-money is left Avith the veiideo for 
payment on behalf of the vendor, tlio money i.s pay- 
able to the latter and he has a lion for it so long as it 
is not paid. A personal remedy against a vendee is 
not enforceable against his transferees, but wdiere the 
charge is on the property whosoever obtains the pro- 
perty, either by inheritance or by transfer, does so 
subject to the burden of the charge. A« Mrgh Eaj 
Vaish V. Abdullah Khan, 12 A. L. J. 1034 208 

* — — — — Bstoppel— 8alo— Considei'a- 

tion, receipt of, acknr)wledged — ‘Xon-reoeipt, whe- 
ther can bo proved 27 


'VendOr’8 lien — claim for recovery of ^unpaid 
purchase-money — Charge under section 55 (4) (b) 
of IVansfer of Property Act, whether enfoiveable 
against transferees from vendees 208 

- Unpaid purchase-money 939 

Vlzafirapatam Ag'ency Rules^ Rules 

17 and 20—Aycat refusing to admit sjK‘cial 
appeal, whether decree. 

Rule 17 of the Tizagapatam Agency Rules cannot 
be regarded as conferring on the party coneemed 
a limited right of appeal. He has no nglit of appeal 
at all except with tlio leave of the Agent. 'Plu' Agent’s 
order refusing to admit an ajipeal against an 
appellate judgment of a Special Assistant Agent 
cannot be held to Ik' a dcci*oe and, tlu'refore, Rule No. 
20 is inapplicable to it. M« Lakshminarayana 
Panigrahi r. Pahitfcrkdoi (topi, 27 M. L. .T. 177 

r. 20 282 

WafferinfiT contract, see contract act, 

a. 30. 

M/^alVCr^ what constitutes — Instalment liond, do- 
fault in payment of 938 

eflPect of — Widow' — Maintemuice 897 

'-Kahuliat — Suit to enforce stipulation — 

Restriction on enhancement of rent 880 

Wajib-ul-arz. See Prk-emption. 
— — , interpretation of 869 

Waste Land Rules* land purchased under 

680 

Widow’s estate, see Hindu Law 
Will. Sec Hindu Law. , 

• Apisnntmenf by imjdication. 

The mere fact that a testator has iqip noted by 
Will his elder son to be M'U.stee of his minor younger 
son nil. 1 direeted him to deal with a certain honso 
as 4i»ic trustee of the minor in the ov mt of The* 
testator’s death during the younger son’s ininoriry is 
not Hufficiout to imliciite that tlio elder son was 
appointed the executor of his Will. L. B. .IvxxAr 

Ally, Tn re, 7 L. B R. 200 820 

■ ■■■— ~"Coniprunnse — (!on>>trnrfion. 

According to a Will the ])l,iinti1V nas to manane 
the estate of thi' lU'eeased feht.iter and was to ki'ep 
the iiieoiiie eiitiri'ly in his hands and to pa\ to rlie 
heirs of the deceased their proportioimtt* shares of 
the income. One eomlitioii of fin' Will was that ho 
was to spend a certain sum of iinmi'y on *dcorhi 
expouses’. The Will h'd to litigation w'hich resulted 
in a compromise wheri'by the hi'irs got their ]>ro- 
jiortionato shares lu the propoj'ty and agreed to 
pay out of its profits eertaiu sum every year to- 
w'nrds tlio expenses mentioned in the Will: 

Held, that the jihuntiff was entitled to the pay- 
ment of money under the compromiso from tho 
licirs, tliat it was his duty to spend this money 
upon the purposes mentioned in the Will, that ho 
was liable to account to the defendants for the* 
expenditure of the money, but that the rendering 
of account was not a condition precedent to the 

payment of the money to the plaintiff. A. Zainul- 

ABiDiN n Zakir Husain, 12 A. L. J. 513 m 313 

■ -‘ " '^'Biesiduary legatee, right of, to claim account 

frfftn e^ecutor-^ Account fded in Probate Court — 
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K.vecutoi'f whether dtAcharyetl ftom all Ihibiltty — 
iamitatioa Act f^ch.l, Art, J23— «W/- 

of rjsecutory liahility of. 

A« a rosKluai*y legatee is entitled to recover liis 
legjiey or share granted under a Will, lio has a rigid 
to get such an accoiuit from the executor as la 
iieresHHiy for the purpose of Jiacertainnig w hat the 
residuary share is. 

lu a suit brought against an oxeeutor for the 
parp«)so »)f enforcing a right to tlio reshlue under a 
Will, tlie ev(»outor cannot plead that he is dischnrg<*<| 
from all liability to account because ho has filed 
•ertain accounts in the testamentary jurisdiction. 

A suit by a residuary legatee to recover b<*r legjicy 
<»r shur<‘ lulls under Article 123 of the Limitation Act 
of IIKIS und is not burred if br«)iight within 12 yt'ars 
from tlu' time when the share boeanie payable. 

Tlie hell' or ropresentath’^o of a deceased executor 


is not personally liable for any breach of obligation 
by executor, but is liable to the extent of flic assets 
reeeh ed from tlie e\ecutor’s eslute, C« l?HKTR\* 
MANi l)\sKK r. Dhiuknurv Xatk Roy, U 0. 271 370 

Words, iiiterpx’etatioii of 057 

Words and Phrases— 
affiliation 893 

auHiit ftutra poatradik 417 

hirt, boL hot and Inrt .ianh thif) 855 

day 801 

decided 643 

discharge 755 

dishonestly, im^auing of 338 

employs 1005 

fact 510 

finder 640 

fiTlve Information 978 

Incurable 968 

Information received 630 

Interest 366 

kahle (hinntani 743 

malih 869 

married woman 917 

old waste 664 

paid his money in ffood faith 973 

nerson Interested In the pro- 
perty 48 

race, sect, tribe 236 

Hhikmi 177 

sub-tenancy 741 

^ikinff 638 

unable 365 


Workmen’s Breach of Contra 
Act (XIII of 1859), s scope of— ‘A/ 

ce/', workman or labomvr* — AVork'^^Voutmet to i 
rey rlny In comylahmnt'i^ boat by means of nccasi 
own labour and that of another hired and paMfoi 
him— Daily wnyes— Jurisdiction— ‘Criminal Beds 
Where, fora daily wage of twelve annas, M agr 
to convey clay from a certain riverside to 
factory of the coniplainant in the latter’s boat 
means of his own lalniur and that of another jier 
to be employiMl and ])aid for by him and rocoivm 
sum of moii(*y as advamu* tliercd'or, but afterwn 
neglected to do the work: 

Hefdj that lie came within the purview of the ter 
‘workman, artificer, or lalsnirer’ in section 1 of . 
XI IT of 1859 and that the more fact that the wi 
nas to bt* done nifli the nssistaiu’e of another per 
to lx* emiihyed and ]uiid for by him, did not ti 
avvav the jurisdiction of Mie (Jouri to jn'oceed nm 

the Act. Wl. In rr Mamu Rkahi, 1 L. W. 657; J6 
L. T. 285; 15 Cr. L. J. 651; (1914) Al. W. N. 051; 

Af. L. 392 97 

— ......I. — . S« 2 Advances m sfo 

— fe/ t na itj>l trable. 

Section 2 of Act X 1 1 1 of 1859 is inapplicable 
a cns(‘ n here the ailvaiu’os an* made* in stores a 
not. ill moiiev. P. E.mpkror r. Ouiraoh, 23 P. 
191 1 (’R ; 15 Cr. L. J. 603; 278 P. L. R. 1914 51 

■ — — SSa 2, 5 — Work man eat 

tny hts httny by laytmj anti hiirniny hrtekSf trf 
titer labourer irithtn Art ‘■Drder lor refatid aft 
of fiittc flicd foi iieiformanee «>/ eotifrn 
a hether viiliti, 

\ workman earning bis living by laying ai 
burning bricks is a labourer within the moaning of A 
.\lll of 1859. Till' mere fact tliat tlie }un’iod of tin 
within \N hid) tin' coutrui’.t was to be p(*rformetl b 
elapsed cannot pri'vent a Magistrate' from passii 
an order for refund oF the money advanced. / 
Bh\rosa r. Kmpbror, 12 A. L. J. RK); 15 Or. L . 

m) 35 

. 8. 2 — M'luktutin Dt'drt'rtJ 

a Oik for pet tod of rontrart — Order disobeyed --hi 
/>/ 1 son me 111 Befit ml oj odea net’ ami work for vtnLfrn\ 
period, whetliei ran he tndered in addifitm to in 
jtrison ntf'nt. 

Where on a c()m]daiiit under Act Xlll of 1859, 
Alagistinte orders the workman to nork for lli 
period of eoiitnict and does not order him to re-]»ay ih 
advance', outlie* workman’s failure' to comjily with th 
order tho Magistrate can do no more than .scntenc 
tliej workman to imprisonment. He cannot add to th 
.sentence of imprisonment and eirder that the*! work 
man should work for a further period and also ro-pa;! 
tho advance. A* TiRKii\ e. Itwari, 12 A. L, J. 678 
IoCr. T.. J. 592 34^ 

, 11 .. I — .ii.-. 8, 2 — Workman told no 

to do any mote work— Hof He me nt io re-pay halana 
advanced — Failure to pa y—^ Workman, liability of. 

If an employer tells his workman not to do any 
more work and arrives at a settlement with him foi 
the re-payment of the balance due, tho case is taker 
out of the Workmen’s Broach of Contract Act, the 
liability of the workman becomes purely a civil liabili- 
ty find his failnre to act on the settlement cannol 
bring tho caso back under the Act. U* P» B» It* 
JuoARAM 0, Nga Tun Baw, U, B. R. (1914), II, 18 
15 Cr. L, J. 662 990 

8.5 351 








